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#, Gooptu Estate Ltd., In rc FB 1 
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Gowal Das v. Luchmi Chand 324 

Gurupada Haidar 7. Upendra Nath 701 

H 

Hachani Khan v. Emperor 481 
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Bank, Ltd. 

Ismail Biswas 
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536 

Emperor 239 
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Jabanullah v. Emperor 434 
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Jogendra Kishore v. 8alamat Khan 92 
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Jyoti Prasad v. Pearilal Lala 334 

Jyoti Prosad Singh v. H. V. Low & Co. 
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Brothers 
King v. King 

Kiron Chandra v. Hamid Khan 
Kishore Khanna v. Netherlands 
ing Society 
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General of Police 
Lloyds Bank Ltd. v. 
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Madan Mohan v. Rakhal Chandra 
Mahomed Ismail v. Sbarfutullah 
Mahomed Jalaluddin v. Emperor 
Mahomed Mahmud v. Behary Lai 
Maknau Lai v. Rup Chand 
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810 
433 
463 
164 

•Mangtulal Bagaria v. Upendra Mohan 
Pal 935 

Manik Chandra v, Dambharadbar 
Sarma 41 

Mani Krishna v. Emperor 379 (1) 

Manmohan Chowdhury v. Turner Mor¬ 
rison & Co. ' 69 

Matabbar Molla y. Qolam Panjaton 486 

Mathuranath R*y v. Jankinath Ray B04 

Meher Sardar y. Emperor 577 (2) 

•Meherulla v. Sariatulla 595 

Mohim Chandra v. Kanailal Saba 31L 

Mohit Krishna v. Pranab Chandra 616 

Mohiuddin v. Emperor 437 

Mokshed Sheikh v. Emperor 756 

Monohar Mandal v. Emperor 430 

Moolji Sicca <fc Oo. v. Ramjan Ali 4>78 

Mukerjea, J. C. v. Karnani Industrial 
Bank, Ltd. 770 

•Muktakeshi Dasi v. Manilal Jana 579 

Muktal Hoasein v. Emperor 862 

• Mundy,N. S M Jn f/i* ma*^r o/ .<• FB*625 

Murlidas v. Baijnath Da 9 —Ramnath 
Das 023 
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Nababali v. Emperor 708 

•Nagendra Nath v. Basinta Das 392 

Nagendra Nath v. Emperor 274 

Nagendra Nath v. Emperor 578 

Nalini Bhnsau Roy y. Hiralal Roy 225 

Nandi, S. C. v. Corporation of Caloutta 665(1) 
Nanooram .Goonka y. Fulohand Jay- 

vT PUdft o, , 754 (2) 

Narayan Chandra y.Municipal Oommrs. 
Panihati ' 33 

Nareadra Nath y. Pahan Mondal 776 

Natabar Haidar y. Emperor 135 

Nayan Mandal v. Emperor * 134 

Neokbar y. Prakauh Nag 86 

Nil money Auddy v. Dinendra Nath 428 

Si'ux r? a 8 l n 8ifcaI Chan dra 677(1) 
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Nrjpondra Chandra v. Ekhorali Joardar 457 

Nnpendra Kumar Bose, In re 171 

v « Caloutta Tramways Co. 

Ltd - • 603 


V. Bmperor 

°Gop a al Tnxrtoa of B engal v. Kiseen 
'Oaman Gani v. Emperor 
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Panchanan Banerji v. Surendra Nath 
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?arkar Emperor 
Pannala 1 LaU v. Abdul Ganl 
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Ltd. 782 
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R 

•Rabanfels, In re 07 

•Radbakissen Dhanuba v. Bombay Co. 
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Rafatulla Pramanik v. Rajek Sardar 646 
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Rajendra Narayan v. Debendra Nath 55 

Rajendra Nath Chandra y. Dinu Pro- 
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Ram Gopal v. Corporation of Calcutta 222 
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•Rash Behary y. Emperor 639 

Ratikanta Moyra v, Sanatan Baidya 147 (1) 
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Sojoni Kanta Das, In the matter of rc 
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<Tanwaugini Debi v. AbhoyaChiran 169 
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m a 

Accounts 

-Sait for—Executors of will ap¬ 
pointed for limited period mast account 
for money received after period is over 
—Executor 461a 

“—Suit for—Against executors plain- 
tiff has option to implead representa¬ 
tives of executors who have died—Ex¬ 
ecutors 4616 

1 —Suit for—Against executors — No 
relief sought against one executor— 
Other executors not taking objection in 
written statement or in argument can¬ 
not be allowed to raise objection at 
later stage—Executor 461c 

Acquiescence 

-Principle and essentials stated678c 

' Fraud—Whore there is fraud there 
is no rule for doctrine of acquiescence 
to operate , \ 678rf 

Admiralty 

-Prosecution under Aot 12 of 1859 

should bo launched after thorough in- 
quuy—Pilot Act (12 of 1859) 97a 

Adverse Possession 

-^-Adverse possession starting against 
original owner Interposition of sub¬ 
sequent lifyestate—Reversioner canriot 
compute time from death of limited 
owper 474a 

. . Cosharers—Adverse possession must 

be to knowledge of cosbarer directly or 
indirectly however notoriqus it may be 

_; T , h ' 466 

Landsincapable of occupation un¬ 
til recently — Possession must follow 

W8 , 411/ 

1930 Indexes (Cal.)—2 


Adverse Possession 

-Possession in limited interest which 

would not call for protest from owners 
does not amount to adverse possession 

339a 

-Mortgagee’s possession after pay¬ 
ment of mortgage money is not adverse 

' • • 156 

Alluvion and Diluvion 

-Words and phrases—“Bed of river" 

explained 764i 

Arbitration Act (9 of 1899) 

S. 2—Although suit in respect of 
portion outside ordinary jurisdiction of 
High Court is barred reference to arbi¬ 
tration with regard to such property 
can be made under S. 2 468a 

Ss. 13. 14 and 15—Portion of the 
award not remittod for reconsideration 
nor set aside is enforceable as deoreo 
under S. 15 4686 

^ ‘Ss. .19 and 2—High Court has 
power to 'stay proceedings pending in 
Presidency Small Cause Court in spite 
of Cl. 12, Letters Patent, Calcutta— 
Civil P. C., Sch. 2. para. 8 51a 

~ — S. 19—S. 19 cannot be reconciled 
with the Calcutta Small Causes Court 
B. 43—Application under S, 19 should 
be made promptly before costs are 
thrown away — Application in High 
Court is sufficient appearance—Memo¬ 
randum in Small Cause Court is not 
necessary 51& 

B 

Bar Councils Act (38 of 1926) 

Ss. 10, 11 and 13—Complaint re¬ 
ferred by High Court to the tribunal 
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Bar Councils Act 

through Bar Council—Tribunal must 
come to some decision either way—It 
cannot drop proceedings for want of 
prosecution (SB) 574 

Bengal Alluvion and Diluvion 
Regulation (11 of 1825) 

-S. 4—Boundary of jote described as 

“Degi chur," “Doha chur,” "Nutan 
chur”—Holder gets right to lands 
which would in future be formed up to 
edge of river 764c 

Bengal Cess Act (9 of 1880) 

-Suit for reoovery of arrears of 

cesses with penalty in respect of revenue 
free tenures—If value above Rs. 100, 
second appeal lies 145a 

-S. 6 -Hat leased for a term of 

aggregate rent, control resting with 
lessees subject to certain restrictions 
and reservations in favour of lessors — 
Transaction amounts to transfer of 
interest and rent payable is rent assess¬ 
able under S. 6, Bengal Cess Act (9 of 
18S0), S. 6—Deed—Construction 739a 

-S. 6—Test to determine whether 

jama on account of hat is profit assess¬ 
able under S. 6 739c 

-Ss. 50, 52, 54, 56,58 and 62- 

Return by revenue-free holder under 
S. 14—Valuation—Provisions of Ss. 50, 
52, 54, 56, 58 and 62 apply 1455 

Bengal Embankment Act (2 of 
1882) 

-Ss. 59, 68 and 74—Tenure split up 

at instance of zamindar—Collector on 
zamindar’s representation that there 
was only one tenure making apportion¬ 
ment of embankment charges on that 
basis—Zamindars cannot bring to sale 
all tenures by taking proceedings against 
holders of one tenure under S. 74 797c 

-S. 74, Proviso—It includes not 

only persons holding interest subordi¬ 
nate to, but also transferee from de¬ 
faulter 797 b 

-S. 86—Civil Court cannot question 

apportionment of cesses by Collector 

797a 

Bengal Estates Partition Act (5 of 
18b7) 

-Ss. 6 and 84—Where application 

for separation and partition is made and 
estates are declared to be under sepa¬ 
ration and partition, S. 6 applies and 
not S. 84 and costs are to be levied on 
all proprietors 265a 

-Ss. 37, 38 and 111—Order by Col¬ 
lector setting aside order passed by 


Bengal Estates Partition Act 

Deputy Collector under Ss. 37 and 38 is 
without jurisdiction 2656 

-Ss. 37, 38 and 119—When order of 

Collector only interferes with order 
passed under Chap. 5 and therefore is 
not one under Chap. 5, jurisdiction of 
civil Court is not barred 265c 

Bengal Ferries Act (1 of 1885) 

-Ss. 16 and 18—“ Distance ” must 

be measured by reference to river fron¬ 
tage and not by land 281 

Bengal Food Adulteration Act (6 of 
1919) 

-Ss. 5, 6 and 7—It is no defence for 

accused to say that he had advertised 
that he was not selling pure foods and 
that purchaser knew the fact 273 

-S. 6 (1) —Both owner and servant 

selling come under S. 6 (l) 295 

Bengal Land Revenue Sales Act 

(11 of 1859) 

-S. 9—Remedy of mortgagee making 

deposit under S. 9 is same as under 
Transfer of Property Act, S. 72 1516 

-S. 9 —Mortgagee making deposit— 

He must tack amount deposited to mort¬ 
gage debt and cannot bring separate 
suit—Transfer of Property Act.S, 72151c 
-S. 9 (3) and (4)—Mortgagee is en¬ 
titled to make deposit 151a 

Bengal Land Revenue Settlement 
Regulation (7 of 1822) 

-Settlement made under regulation 

—Intention—Entries in khatian only 
record fact of possession as basis for 
calculation of revenue 267c 

Bengal Municipal Act (3 of 1884) 

-Ss. 85 (b) and 101—Meaning and 

effect is that in every case rate is to 
be imposed on annual value of holding, 
which is deemed to be gross annual rent 
at which holding may be reasonably 
expected to let, and proviso is inserted 
in aid of assessee, to lay down a maxi¬ 
mum to prevent excessive assessments 
being made 38a 

-Ss. 85 (b) and 101—Commissioner’s 

accepting valuation made by guess and 
in entire disregard of S. 101 is ultra 
vire3 and such assessment cannot be 
sustained 386 

-S. 101—Measure of rateable value 

laid down 38c 

Bengal Patni Regulation (8 of 1819) 

-Preamble — Grant of patni with 

condition of rent being altered on in¬ 
crease of area or on diminution of area 
is not contrary to law 81a 
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Bengal Patni Regulation 

-Ss. 8 and 10—Validity of notice — 

S. 8 is to be read with S. 10 5996 

-Ss. 8 and 10—Pablioation of origi¬ 
nal petition is not necessary 81c 

-S. 14 — Bengal Public Demands 

Recovery Act (3 of 1913), S. 20—Sale of 
patni taluq not confirmed—Patni talnq 
sold under Regulation (8 of 1819), S. 14 
—Latter sale is not bad 599a 

Bengal Public Demands Recovery 
Act (3 of 1913) 

-S. 20—Sale of pa'ni taluq not con¬ 
firmed—Patni taluq sold under Regula¬ 
tion (8 of 1819), 8 . 14—Latter sale is not 
bad— Bengal Regulation (8 of 1819), 
S. 14 599a 

Bengal Public Gambling Act (2 of 
1867) 

-Ss. 3, 4, 5 and 6—Presumption 

under S. 6 arises only under peculiar 
circumstances mentioned by statute it¬ 
self— Magistrate not satisfied that pre¬ 
mises are used as common gaming bouse 

— No presumption under S. 6 arises 

365 

Bengal Regulation (42 of 1803) 

S. 2 (2)—" Mohal signifies pro¬ 
perty held under one title—" Mohal- 
wari ” is nsed in contradistipction to 
mouzawari 411c 

Bengal Revenue Sale Law (11 of 
1859) 

Purchaser at revenhe sale buying 
off taluqdar intending to deposit revenue 
and to prevent sale—Purchase is not 
fraudulent Q$ e 

S. 33—Section 33 applies to suits 
by defaulting purchasers 6216 

S. 33 Fraud Fraud will vitiate 
any transaction 621c 

■—S. 37 "Baiyab” means one who 
cultivates land or has aoquired it for 
cultivation 59 a 

— S. 37 It is not neoessary for pur¬ 

chaser at auction sale to Berve notice 
on encumbrancer to avoid encumbrance 
—Expression of intention to do so by 
wo^a or deed is sufficient 69cZ 

. , J (4)—Masonry rivetments are 
not buildings 69c 

Bengal Tenancy Act (8 of 1885) 

—Holding over on expiry of lease 
does nob necessarily create tenancy of 
apy kind Each case depends upon facts 
and intention of parties — English law 
principles are not wholly applicable to 
oases under Bengal Tenancy Act—Land- 
lord and Tenant 262a 


Bengal Tenancy Act 

-S. 3—Mere fact that tenancy is-of 

tank does not take it oat of operation of 
Bengal Tenancy Act 270c 

-S. 3 (9)—Parcel of land comprising 

undivided share is not holding 238a 

-(as amended by Act 4 of 1928) 

-S. 3 (9)—Definition has not retros¬ 
pective operation 238c 

-S. 5—Area held by a tenant means 

holding or letting in controversy 253a 

-S. 5, Cl. 5—Presumption of tenure- 

holder applies only when the land ex¬ 
ceeds 100 bighas — Challenging party 
should prove the contrary 2536 

-S. 5 (5) — Presumption under S. 5 

(5) applies only where area held by ten¬ 
ant under single grant is in excess of 
100 bighas—This presumption is rebut¬ 
ted by showing that tenant was holding 
lancf not in excess of 100 bighas bub 
smaller area, and that tenancy, along 
with other, land constitutes 100 bighas 
in tenant’s possession 161 

-S. 22 (2)—Suit for ejectment—De¬ 
fence that parties are not under-raiyats 
but raiyats—They must prove it 111a 

-S. 22 (2)—Occupancy right only and 

not tenancy right ceases to exist 1116 

-S. 22 (2) — What ceases to exist is 

not holding but occupancy right in it 

109a 

S. 22 (2) — As amended by East 
Bengal and Assam Tenancy Amendment 
Act (1 of 1908) — Amendment is not re¬ 
trospective 1096 

—— S. 23—Trees— Tenant has right to 
enjoyment and benefit of growing tim¬ 
ber during occupancy—Landlord is not 
entitled to enter upon and cut down 
trees without tenant’s consent — Land¬ 
lord and Tenant 2406 

S. 25 (f) (2)—Transferee paying 
into Court on footing that he has taken 
transfer of occupancy holding—Rights 
of landlord still arise under S. 25 (f) (2) 
and transferee apends on holding at his 
risk 547(1) 

S. 50 — S. 50 provides that in suits 
under Bengal Tenancy Act presumption 
shall apply, while in suits under general 
law it may apply 734 

--S.-52—Additional rent when to be 

paid stated _ 595 a 

S. 52 Area”—Meaning of “area” 
and scope of seotion indicated 5956 
S. 52 S. 52 has no application to 
tenanoy of definite plots and undi¬ 
vided share in another plot 595 c 
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Bengal Tenancy Act 

-Ss. 52 and 105 — Enhancement or 

settlement of fair and equitable rent 
cannot be claimed if tenancy is com¬ 
posed of undivided share 595rZ 

-Ss. 52 (3) and (4)— Assessment of 

rent on additional area is governed by 
sub-S. 3 and not 4 2056 

- S. 67 — Kabuliyat executed after 

passing of the Act—Landlord is entitled 
to interest at 12j per cent on rent under 
S. 67 read with S. 178 (3) (h) 

8236 

- S 74—Abwab — Whether stipula¬ 
tion in lease amounts to part of rent or 
award is question of fact 205a 

-S. 85—Occupancy—No kabuliyat 

can grant occupancy right 315a 

- S. 85 —Landlord purchasing occu¬ 
pancy holding under execution sale — 
Under tenant holding over—Suit* for 
ejectment—Holding over amounted to 
subletting otherwise than by registered 
instrument and was rendered invalid 
against landlord if not consented to 

2626 

- S. 87—Abandonment—The provi¬ 
sions of S. 87 are not exhaustive as to 
abandonment 1906 

-Ss. 104 and 30 (b) (as amended 

by Act 1 of 1907)—Decision of settle¬ 
ment officer under S. 104, Ben. Ten. Act 
—No question about undivided portion 
of land—Subsequent suit for recovery 
of rent with claim for enhancement 
under S. 30 (b) is not barred—Civil P.C., 
S. 11 2386 

- S. 105—Two plots held under one 

landlord—Decree with regard to one 
operates as res judicata in other if 
parties to suits under S. 105 same and 
sued in same capacities 533a 

-S. 105—"Decree” should not direct 

different cosharer-tenants to bold at 
different rates 5336 

- S. 109—Previous applications by 

one cosharer landlord under S. 105— 
Partition—Entire holding falling to co¬ 
sharer’s lot—Fresh suit under S. 105— 
Suit held not barred under S. 109 32a 

-S. 109-A—Claim for additional 

rent for additional area—Appeal is not 
barred under S. 109-A 577 (l)a 

-S. 111-B—For suit under S. lll-B 

limitation begins to run from date of 
final publication of Record-of-Rights 

767 

-S. 148-A—Cosharer landlord can 

sell holding notwithstanding his inabi- 


Bengal Tenancy Act 

lity to get his cosharers to join in suit 

169a 

-S. 148-A—Decision as regards 

rent in former suit between cosharer 
landlord and tenant is not binding on 
other 'cosharer landlord though joined 
as defendant with tenant 1696 

^-S. 153—Substance of the matter 

involved in petty case relating only to 
irregularity of proceedings under Civil 
P. C., O. 21, R. 90—Question under 
Limitation Act, S. 18, incidentally in- 
involved—Still no appeal lies 490 
-S. 153—Question p of custom of re¬ 
mission of rent for failure of crop is not 
question of rent annually payable 

251 (2) 

-S. 155—Decree under S. 155 is 

alternative 300a 

-S. 155—Failure to pay compensa¬ 
tion and remedy—Misuse does nob entitle 
plaintiff to ejectment and compensation 
but only to ejectment 3006 

-S. 167—Defendant-tenant without 

mirash rights holding land under plain¬ 
tiff’s share—Tenancy in separate and 
joint lands not single unit—No previous 
assessment—Decree for assessment can 
be made 693a 

-S. 170— A purchasing non-trans- 

ferable occupancy holding in execution 
of mortgage decree against tenant—On 
landlord proceeding to execute reut- 
decree by sale of holding, A depositing 
decretal amount—Withdrawal of deposit 
by landlord — Acceptance of deposit even 
uuder protest held to amount to re¬ 
cognition of A’s tenancy 7 45 

-S. 170 (3)—Occupancy holding put 

to sale in execution of decree by land¬ 
lord—Under-raiyat whose interest i 3 
not oreated by registered lease or con¬ 
sent of landlord can make deposit under 
S. 170 (3) 163 

-S. 174—Short deposit made due to 

mistake of Court official—'Deficiency 
paid on discovery of mistake—Judgment 
debtor has complied with provisions of 
S. 174 302a 

-S. 1-74—Order under S. 174, Ben. 

Ten. Act, does not fall within S. 47, 
Civil P. C. 3026 

-S. 174—"Appeal"—No appeal lies 

against an order setting aside a sale 
under S. 174 302c 

-S. 188—C holding tenure under 

joint landlords A and B —Suit by A 
alone for declaration that he is not 
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Bengal Tenancy Act 

tanure-holder is nob maintainable 

6935 

-Sch. 3, Art. 3—Property sold in 

execution of rent decree and formal pos¬ 
session given—Suit brought alleging 
that decree under which property was 
sold was money decree — Defendant 
pleading limitation—Plaintiff alleging 
that delivery was given without his 
knowledge — Special limitation would 
not apply 4795 

-Sch. 3, Art. 3—In case of a suit 

for recovery of possession by a raiyat 
or undor-raiyab dispossessed by land¬ 
lord special rule of limitation of two 
years applies—It is not necessary that 
dispossession must be by landlords as 
suoh or that they should plead special 
limitation 4505 

-Sch. 3, Art. 3—Application of Art. 

3 is not restricted only to suits for dis¬ 
possession between landlord and tenants 

3115 

- Sch. 3, Art. 3—Special provision 

contained in Art. 3 overrides general 
principles of Limitation Act, and is not 
restricted to suits between landlord and 
tenant only 311c 

-Sch. 3, Art. 3—Art. 3 is applicable 

only in case of dispossession by landlord 
and not in mere discontinuance of pos¬ 
session 247 

'Sch. 3, Art. 3—Raiyab out of pos¬ 
session of his bolding for two years for- 
feits his right to sue and title and no 
subsequent occupation within 12 years 
can remit him to raiyati status 225 

c 

Calcutta High Court Appellate 
Side Rules , 

’.Chap. 2, R. Irr-Siugle Judge oan- 
not m revision deal with order passed in 
suit of more than Rs. 1,000 744 

Calcutta High Court Original Side 
Notification • 

Condition 12—Error as to area' 
of laud mentioned in notification — 
Purchaser has right to recover compen¬ 
sation for defioieocy even if he might 
have made advantageous bargain in 
spite of misdescription—Execution sale 
—Right of purchaser 821 

Calcutta High Court Original Side 
Rule? 

-Chap. 27—0. 21, R. 86, does not 

■apply where High Court has made rules 
in exeroise of original civil jurisdiction 
TCivil P. 0., O. 21, R. 86 324a 


Cal. High Court Original Side Rules 

-Chap. 27—Conditions in sale by 

Registrar are same as those in ordinary 
contract by vendor and purchaser for 
sale of land—Decree-holder choosing to 
rescind the contract on failure by pur¬ 
chaser to pay balance is entitled to for¬ 
feit deposit—Contract Act, S. 78—Speci- 
fie Relief Act. S. 18 3245 

-Chap. 38, R. 59—Claims by way 

of set-off and damages by client cannot 
be agitated in summary proceedings 
under R. 59 on application by attorney 

<FB) 65 la 

-Chap. 38, R. 59—Attorney's suit 

for taxed costs—Limitation does not 
begin from issue of allocatur (FB) 651c 

-Chap. 38, R. 59—Application by 

attorney entailing inquiry should not 
be dealt with under R. 59 (FB) 651<2 
Calcutta High Court Rules 

-Chap. 4, Rr. 10 and 11—Public 

Officer should bo allowed to inspect and 
take notes, but not copies of depositions 
made by person under Companies Aofc, 

S. 195 521 

Calcutta Municipal Act (3 of 1923) 

-S. 131 (2) (a) and (e)—Both clauses 

give right to subject to call for new 
valuation with view of reduction in as¬ 
sessment 7706 

-S. 137 (1)—Notice is consequent 

on general valuation 770a 

-S. 138 —S. 138 applies to all cases 

of increase in valuation 7706 

-S. 139 (2) —Dissatisfied person can 

give written notice of his objections to 
valuation at Municipal Office 770c 

-S. 139 (2)—Where owner is given 

benefit of notice objection should be made 
within a limited time; in .other cases 
there i 9 no time limit for objection 770d 

-S. 141—Small Causa Judge should 

record evidence sufficient to enable ap¬ 
pellate Court to decide whether decision 
of trial Court was right or wrong306(l) 

;-S. 175 and Sch. 6, Item 18—Even 

if person carries only passengers yet he 
is carrier within Sch. 6, item 18 368 

-Ss.271 and 278 (1) (b)— Whether 

there i9 proper aooess to privy is ques¬ 
tion in whioh corporation is not interest¬ 
ed and requisition for that purpose is nob 
covered by S. 278 (l) (b)—lb has to see 
only whether aooommodation is suffioienb 
and privy i9 in sanitary condition 285 
S. 363 (2)—Onus of proving that 
work was done move than five years 
previously is ou owner 222a 
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Calcutta Municipal Act 

-S. 535—Order passed under S. 535 

(2) (a)—Person in whose favour order 
was passed claiming costs by subsequent 
application — Magistrate can consider 
that question 487 

-S. 554—Conservancy Overseer of 

Calcutta Corporation is public servant— 
On written complaint by such officer it 
is not necessary to examine complainant 
before issuing process—Criminal P. C., 
S. 200 6 6 5» 

-S. 657-A (4)—Effect and Scope 

enunciated 222c 

Calcutta Police Act (Bengal Act 4 
of 1866) 

-S. 44—Members of association al¬ 
leged to carry on business for purchase 
and sale of jute for future delivery—No 
delivery intended—Accused are guilty 
under S. 44 637 

-Ss. 45, 46 and 47—Presumption 

is inapplicable where search in conse¬ 
quence of which find takes place is of 
place other than that ordered to be 
seirched 369(1) 

Civil P. C. (5 of 1938) 

-S. 2 (2)—Collector or other revenue 

officer being competent to institute in¬ 
quiries and to record his judgment in 
robakari as to the liability of lands or 
otherwise in manner directed by S. 20, 
Regn. 12 of 18L9—Such decision has 
force and effect of decree 41 Id 

*-S. 2 (2)—Order for mesne profits 

by way of restitution consequent upon 
setting aside of sale even though som 
has not been worked out is decree 89a 

-S. 2 (12) —Statutory definition of 

mesne profits includes interest 525 
- S. 11 —Co-defendants—Court deci¬ 
ding points at invitation of parties— 
Matters so deolded operate as res judi¬ 
cata although only one of such points 
is sufficient for disposal of suit 810a 
—S. 11—Decision between co-defen¬ 
dants collusively or fraudulently ob¬ 
tained is not res judicata —( Obiter ) 787 d 

-S. 11—“Might” and "ought’—Suit 

for ejectment of defendant on ground of 
his being undor-raiyat, and notice to quit 
being served—Previous suit for eject¬ 
ment on ground of defendant being 
trespasser dismissed — Plea that defen¬ 
dant was under-raiyat not decided in 
previous suit— Subsequent suit held 
barred by res judicata 690 

- S. 11—Previous suit as against 

trespassers—Defendants proving posses- 


Civil P. C. 

sion as tenants—Subsequent suit as 
against tenants—Dismissal of previous 
suit is no bar to subsequent suit 588 

-S. 11—Decision in previous rent 

suit regarding title arrived at inciden¬ 
tally is not res judicata in subsequent 
suit for declaration of title 579a 

* -S. 11—Rent 9 uit—Tenant’s plea of 

jus tertii upheld—Landlord’s subsequent 
suit for declaration of title is not barred 
—Whether third party is made defen¬ 
dant or not is immaterial 5795 

-S. 11 — Decision of settlement 

officer under S. 104, Ben. Ten. Act—No 
question about undivided portion of 
land—Subsequent suit for recovery of 
rent with claim for enhancement under 
S. 30 (b) is not barred—Ben. Ten. Act 
(as amended by Act 1 of 1907), Ss. 104 
and 30 (b) 2385 

-S. 11—“Litigating under the same 

title”—Meaning explained 47 a. 

* -S. 11—“Matter in issue" explained 

—Matter in issue and not "subject 
matter of suit," forms essential test of 
res judicata 475 

-S. 11—Breach of contract in taking 

delivery of goods—Dispute referred to 
arbitration—Award filed in Court—Ex¬ 
ecution taken out—Deposit of amount 
under award in Court under protest— 
Suit by purchaser for declaration that 
award is invalid—Suit decided in favour 
of purchaser, but important finding in 
favour of seller—Findings as to breach 
of contract by purchaser necessary for 
decision in that case, but not substan¬ 
tially in issue—Suit by seller for dam¬ 
ages for breach of contract—Suit held 
not barred by res judicata and period 
after submission of matter to arbitration 
to final decision in previous suit was 
suspended while computing limitation 
for subsequent suit 5a 

* -S. 11 —S. 11 is not exhaustive 5a 

-S. 20, Expl. 1—Suit instituted in 

Court within whose jurisdiction defen¬ 
dant has permanent residence is properly 
instituted though he resides for business 
elsewhere 347 

-S. 34 — Lessee knowing lessor’s 

inability to put him in possession insti¬ 
tuting suit for possession after long 
period is not entitled to interest or pre¬ 
mium or reut pail by him 385a 

-S. 34—No stipulation for interest 

—Still interest can be allowed as ad¬ 
vance 357c 
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Civil P. C. 

-S. 35—Decree-holder asked by ex- 

parte order to file copy of voluminous 
decree not resisting order—Judgmenb- 
debtors partly responsible for putting 
cost on decree-holder for obtaining copy 
of decree, as they had not paid even 
after five years what they were ordered 
to pay at date of decree—Some fault 
with Court as copy of whole decree uo- 
necessary for execution — Costs were 
equally divided between decree-holder 
and judgment-debtor 8046 

-S. 35—Suit for judicial separation 

—Parties professing Jewish religion— 
Wife praying for order on her husband 
to pay her costs—Costs cannot be paid 
—Case held governed not by Letters 
Patent (Calcutta), Cl. 35, bub by Cl. 12 

558 

-S. 35—Charitable society unsuc¬ 
cessfully seeking to be made a guardian 
is nob entitled bo costs as expense was 
not for welfare of minor or protection 
of his estate—Guardians and Wards Act, 
S. 7 397/ 

- -Ss. 38, 39 and 51 (b) and (d)—Rule 

that sale in execution of immovable pro¬ 
perty should be carried out by Court 
having territorial jurisdiction has pri¬ 
mary reference to execution as defined 
in S. 51 (b) and is not applicable to sales 
by receivers—But the principle would 
apply for appointment of receiver when 
main purpose is to effect sale in execu¬ 
tion 502a 

S®. 38 and 51 (d)—High Court on 
its original side can appoint receiver by 
way of execution in respect of property 
situated outside territorial jurisdiction 
—But power should be carefully and 
sparingly used 502c 

S. 47 Purchaser from decree-hol¬ 
der auction-purchaser who had not ob- 
tainel possession cannot bring separate 
suit for possession—If possession of 
judgment-debtor is as lioensee from 
decree-holder suit is governed by Lim. 

Aot -. 5866 

47—Order under 8. 174, Ben. 
Ten Act, does not fall within 8. 47 3026 
br ■47—Provision I for appeal as 
from order under 8. 2—Matter oannot 
be br ought under 8. 47 2496 

51 C d, “' Before a PP°intment of 
by way of motion case 
should be made onb that ordinary exe¬ 
cution is not advantageous-Applioa- 
tion-for appointment should be made aa 


Civil p.c. 

application to local Court in execution 

5026 

-S. 52—Right of creditor to follow 

assets in legatee’s hands can be exer- 
oised only by suit 762 

- S. 73 and O. 21, R. 72 (2)—De¬ 
cree-holder applying for rateable distri¬ 
bution—Order under O. 21, R. 72 (2) is 
incompetent 761a 

- S. 73 and O. 21, R. 72 (2)—De¬ 
cree-holder purchasing property with 
permission paying off poundage fee and 
praying set-off—Another decree-holder 
in another Court applying for rateable 
distribution before but order communi¬ 
cated after set off was allowed—Pur¬ 
chase money with deoree-holder held to 
be assets realized by executing Court 

7616 

-S. 73—Money paid to the Sheriff in 

garnishee proceeiings—Money becomes 
’‘assets in the hands of Court.” 623a 

-S. 73—Requirement of S. 73 is 

that decree must have been passed 
against same judgment-debtor 454a 

-S. 73—Deoree passed against same 

person in different capacities— Quaere 

4546 

S. 75 (b), O. 26, Rr. 13 an l 14- 
Trial of material issue oannot be dele¬ 
gated to commissioner—Commissioner 
referred to make looal investigation and 
report, if land was re-formed or acc're- 
tion, complying with order and giving 
finding — Parties not objecting and 
Court adopting finding—Not raising ob¬ 
jection held not sufficient to adopt find¬ 
ing 764a 

-S. 80- -Suit against receiver in ros- 

peot of aots done in coarse of duty— 
Notice is necessary 737a 

1 "S. 80—Suit against receiver for ac¬ 
counts is not maintainable without 
notice 721(l)a 

-S. 92—Suit for declaration that pro¬ 
perty is wakf does nob come under S. 92 

* « 787b 

S. 100—Whether on certain ad¬ 
mitted facts certain person .js agent or 
not is question pf law. 815a 

-S. 100—No evidence in support of 

finding of faot—High Court can inter- 
fete u ... 815(7 

—S, 100 Aocretion” is question of 
<*°b ’ 7646 

- S. 100 Question of law may be 
raised for the first time in second ap¬ 
peal 6166 
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-S. 100—Question of fact—Finality 

attaching to question of fact can be 
disturbed in second appeal if onus 
wronglv put on parties—Civil P. C., 

S. 103 ' 591i 

-S. 100 —Existence of reasonable 

and probable cause is mixed question of 
law and fact-Malicious prosecution 

392/ 

-S. 100-Plea of limitation though 

point of law but depending upon facts, 
if not raised in lower Courts or in 
memorandum o: second appeal cannot be 
raised only at time of argument in 
second appeal 3856 

-S. 100 — Question of maintain¬ 
ability of 3uit cannot be raised in second 
appeal in 6rst instance 2676 

-S. 100 —Question whether descrip¬ 
tion is sufficient to identify property is 
question of fact and cannot be raised in 
second appeal 2356 

-S. 100 -Question whether corres¬ 
pondence amounts to binding contract 
is Question of law 1136 

-Ss. 103 and 100 —Question of fact 

—Finality attaching to question of fact 
can be disturbed in second appeal if 
onus wrongly put on parties 5916 

-S. 110 —Valuation —Low valuation 

in suit with knowledge—No increase in 
valuation or payment of additional 
court-fee at subsequent stage —Plaintiff 
will not be allowed to do so at time of 
leave for appeal to Privy Council 

7376 

-S. 114—Erroneous view of evi¬ 
dence or of law is no ground for review 

701 

#-S. 115 and O. 8, R. 2—Something 

pat in written statement which is not 
true and something omitted which 
ought to have been there—Court hold¬ 
ing that such action constituted offence 
under S. 193, Penal Colo—Order is so 
misconceived that High Coart is bound 
in revision to set it aside 639 

-S. 115—Criminal P. C., S. 476 - 

Forgery in civil suit—Appeal filed— 
Proceedings under S. 476 need not be 
stayed—Question of stay does not come 
under Civil P. C., S. 115 578 

-S. 115—Appellate Court .setting 

aside its judgment on review and allow¬ 
ing withdrawal of suit without liberty 
to° bring fresh one on same cause of 
action—That defendant is deprived of 
advantage of using judgment in his 


Civil P C. 

favour in subsequent cases is no ground 
for interference under S. 115 4246 

-S. 14 4—Decree must be reversal 

decree 896 

-S. 144—Decree-holder purchasing 

property in suit at sale—Sale confirmed 
during pendency of appeal by judgment- 
debtor—Possession granted to decree- 
holder—Appeal compromised—Decree- 
holder agreeing to give possession on 
receipt of first instalment from judg¬ 
ment-debtor—Instalment ’paid but pos¬ 
session not transferred—Application by 
judgment-debtor for mesne profits from 
date of delivery of possession by way of 
restitution—Held that mesne profits 
could not be grafted from date of deli¬ 
very of possession 89c 

--S. 151—If no case is made under 

O. 9, R. 13 Court has no power to re¬ 
store suit by exercising inherent ju¬ 
risdiction under S. 151 O. 9, R. 13, 
does not apply to person who has no 
excnso for not being present or who is 
refused adjournment for not having his 
witnesses ready—Civil P. C., O. 9, R. 13 

488 

-S. 151—Court cannot restore suit 

decided ex parte under S. 151 when no 
sufficient cause has been shown for the 
non-appearance, there being specific 
provisions applicable to the case Civil 

P. C., O. 9. R. 13 387 

- O. 1 —Benamidar being party to 

suit does not make real owner party to 
suit 2636 

-O. 1— "Parties," meaning—Parties 

to suit are persons whose names appear 
on record as parties 263c 

- O. 1, R. 9—Suit between landlord 

and tenant—Suit is not defeated if 
person not tenant is added as defendant 

42c 

- O.l, R. 10-Addition of liquida¬ 
tors or trustee in bankruptcy of com¬ 
pany in suit against company is under 

O. 22 if there is devolution of interosb 
in their favour, otherwise addition is 
under Civil P. C., O. 1, R. 10 Oivil 

P. C., 0. 22, R. 10 113; 

-O. 1, R. 10 ( 2 )—Defendant ad¬ 
judged bankrupt in England is not 
proper party to suit relating to property 
—English Bankruptcy Act, Ss. 53 and 
257 388a. 

- O. 2, R. 1 —Suit on mortgage— 

Mortgagee also acting as managing 
agent of mortgagor’s business—Mort- 
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gagor cannot in mortgage suit claim 
account of the agency—If mortgagee 
however reoeived lump sum of money 
mortgagor can claim credit for that 
sum 85 

-O. 3, R. 1—It is duty of counsel to 

consult client before consenting to 
decree—Decree should not be onforced 
in case of omission to do so—Legal 
practitioner—Compromise 477 

-O. 3, R. 1—Pleader cannot bring 

suit to close by offering to bo bound by 
oath of opposite party—But Court can 
draw inference from circumstances of 
case that there, was authority on hia 
part 4636 

-O. 3, R. 4—Vakalatnama—Per Suh- 

rawardy, J .—Vakalatnama filed in a 
suit remains in fcrce in all the different 
stages of the case 721 (2)g 

-O. 4, R. 5—Civil P. C., 0. 6 , R. 17 

—Amendment applied for after close of 
case setting up new case, entailing great 
examinations and probably amendment 
of'Statements prejudicing certain chances 
of defendant regarding judgment in 
their favour—Order was passed in the 
alternative either allowing amendment 
on payment of costs or giving judgment 
without prejudice to plaintiff's right of 
fresh suit 534 

O. 6 , R. 4—If party fails to ask 
for particulars 'at the proper time, he 
cannot afterwards be beard to say that 
he was taken by surprise 621a 

6 » R. 10 If relief claimed on 
ground of fraud, particulars of fraud 
must be Bet out 22c 

6 , R. 17—Plaint cannot be 
amended iu second appeal 721 ( 1)6 
“— O. 6 , R. 17 and O. 4, R. 5— 
Amendment applied for after close of 
case setting up new case, entailing great 
examinations and probably amendment 
of statements prejudicing certain ohanoea 
of defendant regarding judgment in 
their favour-—Order was passed in the 
alternative either allowing amendment 
on payment of costs or giving judgment 
without prejudice to plaintiff’s right of 


fresh suit 


534 


0. 6 i R, 18—Objection to admis¬ 
sion of document not taken in trial 
cannot be allowed to be taken in appeal 


_94d 

u : *» R; 2—Under-valuation of 
property in dispute—Plaintiff or appel¬ 
lant cannot be required to prove the 
1930 Indexes (Cal .)—3 & 4 


Civil P. C. 

correct valuation before plaint or me¬ 
morandum can be registered 65a 

-0.7, R. 10 (1)—Suit for parti¬ 
tion—Preliminary decree passed — At 
final decree 9uit discovered to be un¬ 
der-valued and beyond pecuniary li¬ 
mits— Preliminary decree cannot be 
declared nullity and plaint cannot be 
returned for proper presentation 147 (1) 
- O. 7, R. 11 —R. 11 does not en¬ 
large any taxing section 686c 

*-O. 8 , R. 2, and S. 115—Some¬ 

thing put in written statement which 
is not true and something omitted 
which ought to have been there—Court 
holding that such action constituted 
offence under S. 193, Penal Code— 
Order is so misconceived that High 
Court is bound in revision to set it 
aside 639 

-O. 9, R. 13—Mortgage suit jointly 

against mortgagors who have no speci¬ 
fied shares—Setting aside decree against 
□on-app9aring mortgagors—Entire de¬ 
cree must be set aside 700a 

7 O. 9, R. 13—Test to see whether 
entire decree or part of it can be set 

aside 7006 

O. 9, R. 13—If no case is made 
under O. 9, R. 13, Court has no power 
to restore suit by exercising inherent 
jurisdiction under S. 151—0. 9, R. 13. 
does not apply to person who has no 
excuse for not being present or who is 
refused adjournment for not having his 
witnesses ready—Civil P. C., S. 15L 488 
. 9, R* 13 Coart oannot restore 

suit deoided ex parte when no sufficient 
cause has been shown for the non-ap¬ 
pearance There being speoitio provi- 
sions applicable to the oase in .hand it 
oannot apply—Civil P. C.. S. 151 387 

R- 21—Order refusing to 
strike out defence under O. 11 , B. 21 
is appealable 42 g 

17, R. 3 Decree—Ex parte de¬ 
oree—Legality of—Defendant’s prayer 
for adjournment refused but time given 
to produce witnesses—Plaintiff’s evi 
dence recorded and without waiting 
up to day fixed for defendant’s witness 
ex parte deoree passed—Decree held bo 
be illegal 251(11 

O, 20, R. 6 —Construction of a de- 
cree-Interest allowed in judgment but 

omitted m decree— No ambiguity but 

omission and henoe deoree can be am¬ 
ended—Execution 349 a 
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-O. 20, R. 12—Suit for recovery of 

possession and mesne profits—-Decree 
passed not covering whole property 
claimed—Plaintiff only appealing—Ap¬ 
peal disallowed affirming decision of 
lower Court—Oa application for execu¬ 
tion of decree for possession it was 
decided that decree to be executed was 
decree of appellate Court—Subsequent 
execution of decree for mesne profits— 
Mesne profits should be calculated on 
basis of decree of same appellate Court 

308 

-O. 21. R. 2—Execution—Anterior 

agreement that decree shall not be ex¬ 
ecuted cannot be set up as barred—But 
suit may be brought to restrain execu¬ 
tion contrary to agreement—Decree 356 

-0.21, R. 2 —Joint decree for 

costs—Payment out of Court to some 
decree-holders — Application by others 
for entire amount is not maintainable 
and judgment-debtor is not protected 
for excess of share paid to other decree- 
holders 78 

--O. 21, R. 11— Copy not of whole 

decree but only ordering part of it is 
required 801a 

--O. 21, R. 16—Legal representa¬ 
tives of deceased decree-holder are trans¬ 
ferees by operation of law—Application 
by them for execution lies only to Court 
passing decree 614a 

-O. 21, R. 16—Death of decree- 

holder after transfer o f decree for exe¬ 
cution — Legal representatives may 
apply to Court passing decree for fresh 
execution or may apply to executing 
Court carrying on proceeding, subse¬ 
quently producing neoessary order under 
O. 21, R, 16—Failure to produce order 
does not vitiate application—Irregula¬ 
rity may be acquiesced in or waived by 
judgment-debtor 6146 

. O. 21, R. 22—Notice to judgment- 

debtor must issue where last order 
within year of subsequent application 
was passed behind his back 3 48(2) 

❖-0. 21, R. 50 (2)—Execution of 

decree against alleged partner who had 
entered appearance in suit under protest 
stating he was not partner—Decree 
made in his absence and subsequently 
sought to be execute 1 against him—Al¬ 
leged partner offering defence that he 
■was not .partner -Defence held Iegiti- 
mate 53a 

——-0. 21, R. 54 — Amendment of peti- 


Civil P. C. 

tion for execution asking for attachment 
of additional property after first attach¬ 
ment and sale of -certain property— 
Judgment-debtor aware of amendment 
and attachment but not appealing 
agaiu3t order—Order is final though it 
may he ox parte 353 

O 21, Rr. 58 and 62—Property 
under attachment claimed under deed of 
sale—Deed of sale not established—Pro¬ 
perty cannot be released from attach¬ 
ment 390a 

-O. 21, Rr. 58 and 62—Property 

under attachment claimed under dee! of 
mortgage — Decree-holder contending 
that deed was not registered—Proper 
course is to continue attachment sub¬ 
ject to mortgage and not to make order 
for sale with notice of mortgage 3906 • 

* -0.21, R. 61—Person trading in 

firm’s name—-Property of firm attached 
before his death—Legal representative 
cannot contend that property is per¬ 
sonal 327 d 

--O. 21, R. 66 (2) (e) —Inquiry re¬ 
garding value of property should be 
made by Court and not shirked on 
ground of trouble and expense 781 

-O. 21, R. 72 (2) and S. 73 r De- 

croeholder applying for rateable distri¬ 
bution—Order under 0. 21, R. 72 (2) is 
inoomDetent -761a 

--O. 21, R. 86—0. 21, R. 86 does not 

apply where High Court has made rules 
in exercise of original civil jurisdiction 
—Calcutta High Court, Original Side 
Rules, Chap. 27 324a 

* -O. 21, R. 89 — Application by 

judgment-debtor for information as to 
amount to be deposited—Act of clerk of 
Court misleading judgment-debtor caus¬ 
ing insufficient deposit—Subsequent pay¬ 
ment of deficiency—Lower Court setting 
aside sale —Decision reversed in appeal 
— High Court held competent to inter¬ 
fere in revision to set aside sale 249c 

* -O. 21, Rr. 89 (3) and 93-Pur¬ 

chaser in addition to 5 per cent is en¬ 
titled t> any loss of interest and costs 

685 

-O. 21, R. 90—Misrepresentation of 

value ii sale proclamation is material 
irregularity 511 

-0. 21, Rr. 92 and 89 —Order under 

R. 92—No second appeal lie3 249a 

* -O. 21, R. 94 —Mortgagee purchas¬ 

ing under mortgage decree suing for 
possession—Reference to mortgage deed 
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Civil P.C. . c t 

to identify property in sale certifaoate 
with that in plaint is competent 235a 
-O. 21, R. 95—Property in posses¬ 
sion of judgment-debtor—Purchaser can 
get possession out of Court or by appli¬ 
cation under R. 95 586a 

-O. 21, R. 95—Purchaser can apply 

for delivery of possesssion in spite of 
judgment-debtor’s application to set 


aside sale 


865 


■O. 21, Rr. 95 and 96—Symbolic 
possession in execution of decree—It has 
same effect as actual possession against 
judgment-debtor and mortgagee pen¬ 
dente lite 15a 

—O. 21, R. 101 — Restoration of 
possession to purchaser from judgment- 
debtor of non-transferable occupancy 
holding—Order .cannot be interfered 
with in revision as another and better 
remedy by way of suit is open 

348(1) 

--0. 22, R. 2 and O. 19, R. 3—No 

affidavit 13 necessary to support applica¬ 
tion for substitution of shebait’s widow 
as plaintiff where evidence shows that 
she joined in performance of sheba with 
her husband 270d 

* ~~0. 22, R, 6—Person carrying on 
business in firm’s name dying during 
pendency of suit—His legal representa¬ 
tive should bo brought on record—Civil 
P. C., O. 30, R. 10 327a 

-O. 22, R. 9 and O. 20. R. 12 -Suit 

for possession before 1903—Decree, as 
contemplated by 0. 20, R. 12, in 1918- 
Death of defendant in 1920—Application 
for substitution more than six months 
later—Application not stating time of 
death, nor particulars entitling extension 
of time Held that mesne profits were 
to be ascertained in suit and not in ex¬ 
ecution proceedings — That application 
for substitution could not be treated as 
one for Petting aside abatement 4226 

1 ■ L-'a' *0—No duty is ca9t upon 
plaintiff to bring assignee or trustee ou 
record It is discretionary with Court 
to allow such application 3886 

, , 22 » 10—Application for 

substitution of legal heir of party—If 

no final order made and no question of 
limitation arises application can be en- 
torbained 267 a 

-tors ?r‘f 22 \ R ‘ ?°r Addibion of Hquida^ 

•tors or trustee in bankruptcy of oompany 
vn suit against company is under O. 22 
if there is devolution of interest in their 


Civil P. C. 

favour, otherwise addition is under Civil 

p. C..O. I.R. 10 0 „ r 

-O. 26. Rr. 13, 14 and S. 75 (b) — 

Trial of material issue cannot be dele¬ 
gated to commissioner— Commissioner 
referred to make local investigation and 
report if land was re-formed or accretion 
complying with order and giving finding 
—Parties net objecting and Court ad¬ 
opting finding—Not raising objection 
held not sufficient to adopt finding 

764a 

* -O. 30, R. 10—Person carrying on 

business in firm’s name dying during 
pendency of suit—His legal representa¬ 
tive should be brought on record—Civil 
P. C., O. 22, R. 6 327a 

- O. 30, R. 10—Person carrying on 

business in firm's name—Suit can be 
brought in hi& name 3276 

-O. 32, R. 3 (1)— Certificated 

guardian representing minors — No 
formal appointment of guardian ad litem 
—Decree passed—Decree held binding 
on minor 455 

-O. 32, R. 7—Compromise entered 

into by guardian ad litem—Guardian- 
ad litem must elucidate all facts either 
by evidence or affidavit setting forth 
consideration in favour of compromise 

539a 

- O. 32, R. 7—Compromise decroo— 

Settlement by guardian ad litem—Com¬ 
promise fairly and honestly made and 
sanction fairly and honestly obtained — 
Compromise cannot be set aside merely 
because subsequently it worked out ill 
towards infant F39c 

- O. 32, R. 7—Minor is bound by 

consent of guardian to abide by deposi¬ 
tion given by opposite party on oath al¬ 
though given without leave of Court 
provided there is no fraud or negligence 
on his guardian’s part—Oaths Aot, S. 8 

463a 

* —“O- 33, R. 1, Explanation — T n 
considering question of p&uperir; , 
matter as it stands when application j, 
made should be considered 147 (2)a 

-O. 33, R. 1—Explanation—Subject- 

matter of case cannot be taken into 
consideration—Amount, not actually in 
possession, cannot be taken into account 

* O' 33, R. 1—Court-fee prescribed 
Aotual possession of amount, whether 

subject-matter of claim or not, to be 
considered 147(2)c 
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-O. 39, R. 2-Injunction cannot 

be granted for not pursuing remedy in 
criminal Court under Criminal P. C., 
S. 48S 753 

-O. 40, R. 1—Court should not ap¬ 
point receiver simply because it is con¬ 
venient—But it should make such ap¬ 
pointment for protection of rights or 
prevention of injury according to legal 
principles 610 

-O. 41, R. 10—Application for secu¬ 
rity for costs must be made promptly 

520 

-O. 41, R. 18 — Appeal dismissed 

against respondent who is necessary 
party and order not appealed against — 
Whole appeal abates—Appeal being im¬ 
perfectly constituted Court cannot make 
contradictory decree 346 

-O. 41, R. 23—Full evidenoe before 

trial Court and finding by trial Court on 
points involved — Remand cannot be 
ordered 235ri 

-O. 47, R. 7 — Appeal from order 

granting review—Appellate Court- can¬ 
not consider whether fresh evidence is 
important or not—Court deciding appli¬ 
cation for review can only do it 424a 

# -Sch. 2, Para. 8—High Court has 

power to stay proceedings pending in 
Presidency Small Cause Court in spite 
of Cl. 12, Letters Patent, (Calcutta) 

51a 

# -Sch. 2, Para. 14 — Parties may 

agree that incomplete award would be 
binding upon them 255a 

Companies Act (7 of 1913) 

--S. 104—Construction— Documents 

presented to Registrar after expiry of 
date fixed — Registrar should file them 
and inform officer of company to obtain 
extension up to date of presentation from 
Court in default of which applicant 
would be liable to prosecution 146 

--S. 195 — Public officer should be 

allowed to inspect and take notes, but 
not copies of depositions made by per¬ 
sons under Companies Act, S. 195 —Cal¬ 
cutta High Court Rules, Ch. 4, Rr. 10 
and 1 521 

Company 

-Agreements creating charge — Ag¬ 
reements need not be under seal and if 
seal affixed irregularly, irregularity does 
not affect binding character of agree¬ 
ment 782<z 

-Document required to be under seal 

—Defect in respect of the seal does not 


Company 

vitiate transaction and Court will give 
effect to intention—If document is acted 
upon it will be enforced 7825 

-Agreement with stranger by one 

director—Stranger believing that actual 
director had power to enter into agree¬ 
ment and such belief possible under 
Articles of Association—Agreement will 
be binding on company 782c 

-Debentures — Issue of debentures 

relating to immovable property—Regis¬ 
tration followed by proper certificate of 
registration—Subsequent alteration by 
Registrar of his own accord does not 
affect validity of debentures between 
parties to it 536a 

Compromise 

-It is duty of counsel to consult 

client before consenting to decree — 
Decree should not be enforced in case of 
omission to do so—Legal practitioner — 

Civil P. C., O. 3. R. 1 477 

Contempt of Court 

-Power of High Court to commit for 

contempt of itself is inherent in Court 

759a 

Contract 

-Construction— Contract for sale — 

Entry in sowda book of vendors signed 
by vendees that terms of the contract 
are to be the same as those in contract 
between vendors and third party Arbi¬ 
tration clause in first contract forms 
term in second contract also 774 

-Construction — Breach of term go¬ 
ing to root of contract—Party in default 
cannot insist on remainder being per¬ 
formed—Contract Act, S. 73 382 

-Construction — Contract by corres¬ 
pondence — To find at what stage con¬ 
tract is concluded whole correspondence 
must be looked at — Rule for construc¬ 
tion enunciated—Contract Act, S. 4 

113a 

Contract Act (9 of 1872) 

- S. 4—Contraot by correspondence— 

To find at what stage contract is con¬ 
cluded whole correspondence .must be 
looked at—Rule for construction enun¬ 
ciated—Contract—Construction 

113a 

-S. 16—Conditions requisite for ap¬ 
plication of S. 16 stated 547(2 )d 

- S. 23‘— Agreement by person 

bailed to indemnify person standing bail- 
is illegal and surety cannot recover 
amount paid by him— Contract Act,. 
Si 145 596m 

” * Kuhhmir Univer*!’ : Lilwru*. 
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Contract Act 

-S. 70 — Co-tenant paying decretal 

amount to save tenancy is entitled to 
contribution 

-S. 70—Award —.Election by party 

to award by taking benefits under it 
Party cannot turn round and say that 
award is invalid—Evidence Act, S. 115 

2556 

-S. 73 —Contract—-Construction — 

Breach of term going to root of contract 
—Party in default cannot insist on re¬ 
mainder being performed 382 

-S. 74 — Court cannot make new 

contract unless debtor 9hows grounds 
Mere ground that interest is excessive 
or amounts to largo sum is insufficient 
for interference 207a 

-S. 78—Delivery of goods or docu¬ 
ment giving control of goods to be in 
exchange of payment of price or secu¬ 
rity—Seller reserves right in property 
till payment is made or security given 

171c 

-S. 126 — Contract of guarantee — 

Construction—Rule— Surrounding cir- 
cumstances should be considered 17a 

-S. 126—Court is to determine what 

contingency was decided upon by par¬ 
ties. 176 

-S. 126—Contract of guarantee— 

Mortgage by debtor—Creditor incurring 
loan for advancing it on mortgage by 
debtor—Loan incurred by creditor on 
sureties guaranteeing payment by his 
debtor—Contract of guarantee to oertain 
extent for sum ultimately found due 
from debtor—Suit against sureties with¬ 
out suit on mortgage held not main¬ 
tainable till debtor's property sold and 
found insufficient 17c 

* -Ss. 140 and 128—When surety is 

entitled to dividend in bankruptcy of 
principal debtor explained 17c 

S. 140—Right of surety to benefit 
of security with oreditor cannot be en¬ 
forced until payment of entire debt 17 d 

* Ss. 145 and 23—Agreement by 
person bailed to indemnify person stand¬ 
ing bail is illegal and surety cannot 
recover amount paid by him 596a 
-S. 152—Railways Act (1890), S. 72 

Suit <t for damages—-Risk-note B— 
Word misconduct” includes wrongful 
commission and omission intentional or 
unintentional of any act by railway 
company Owner has to prove miscon¬ 
duct on part of railway company 

' 815/ 


Contract Act 

* -Ss. 194 and 195—Privity of con¬ 

tract between principal and person ap¬ 
pointed by agent authorized in that 
behalf to perform part of agency trans¬ 
action determines whether person is 
substituted agent or sub-agent 10 

-S. 258—Accounts of partnership in 

absence of later adjustment must be 
taken from commencement of partner¬ 
ship 154a 

-S. 258—Accounts—That accounts 

were .open for inspection of partners is 
different from settlement or adjustment, 
and in suit for partnership accounts, 
accounts must be taken from commence¬ 
ment of partnership 1546 

Co-owners 

- See Cosharers 

Cosharers 

-Injunction—Erection of permanent 

building by cosharer—Injunction should 
not be granted unless there is ouster or 
other substantial injury 341 

-Adverse possession—In order to 

treat possession of one co-owner as 
adverse, ouster must bo proved 180c 

-One cosharer can sue trespasser 

113 g 

-Mines—One can convey without 

consent of other co-owners 1136 

-Mines—Rights of, enunciated 113* 

Court-fees Act (7 of 1870) 

-S. 7—Charts issued by Distriot 

Judge setting out valuation of land is 
not evidence against parties 65c 

* -S. 7 (4) (c)—Specific Relief Act 

(1877), S. 42—Successor of mutwallis 
bringing suit for declaration that pre¬ 
vious deoree declaring wakfnama as 
invalid was null and void and that 
wakfnama was valid is not governed by 
S. 42—But such declaration cannot be 
given in presence of transferees unless 
it prays for annulment of transfers as 
well 787a 

-S. 7 (4) (c) and Art. 17—Party 

doubtful as to amount of court-fee— 
Procedure stated 787c 

-S. 7 (4) (c)—Suit for declaration 

and consequential relief—Plaintiff must 
put one single sum as representing total 
value of relief claimed—Case is outside 
Court-fees Aot, S. 17 6866 

-S. 7 (4) (c) and (d)—Plaintiff is 

entitled to put his own valuation 473o 

-S. 7 (4) (c) and (d)—Suit for decla¬ 
ration of right to office of Bara Thakur 
and permanent injnnotion restraining 
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defendants from interfering with right 
—Plaint is to bo \Iued at value of de- 
buttar property or so much of it as is 
not in plaintiff’s possession 41 

- S. 7, Cl. (xi) (cc) —"Tenant” means 

ex-tenant 42a 

* - S. 7, Cl. (xi) (cc)— Suit for eject¬ 

ment of tenant after notice to quit— 
S. 7, Cl. (xi) (cc) applies 426 

-S. 9—Plaint or memorandum of 

appeal if under-valued proper course is 
to admit plaint or memorandum and 
take steps under S. 9 656 

-S. 9—Commission not ordered at 

plaintiff's instance—Plaintiff cannot bo 
compelled to deposit costs of commis¬ 
sion 65c 

- S. 12—Under-valuation of property- 

in dispute—Plaintiff or appellant can¬ 
not bo required to prove the coirect va¬ 
luation before plaint or memorandum 
can be registered —Civil P. C., 0. 7, 
R. 2 65a 

- S. 12—If plaint under-valued, mat¬ 
ter may be gone into in appeal but not 
before admitting memorandum of ap¬ 
peal 65d 

- S. 15—Court-foe is payable on en¬ 
tire claim in suit and not only on relief 
sought in review 631a 

- S. 15, Sch. 1 and Arts. 1 and 4— 

Plaint moans plaint actually filed and re¬ 
suiting in judgment to b3 reviewed 6316 
- Ss. 17 and 7 (4) (c)— Suit for dec¬ 
laration and consequential relief— 
Plaintiff must put one single sum as re¬ 
presenting Jtotal value of relief claim¬ 
ed—Case is outside Court-fees Act, S. 17 

6866 

- Sch. 1, Arts. 1 and 4 and S. 15 — 

“Plaint" means plaint actually filed and 
resulting in judgment to bo reviewed 

6316 

- Sch. 1 and Arts. 1 and 4—Policy 

of legislature is to put a clog on possi¬ 
ble mala fide applications for review 

631c 

- Sch. 1 and Art. 11—Nominee of 

provident fund applying for letters of 
administration—Amount of provident 
fund is not asset liable to probate duty 

2526 

* - Sch. 2, Art. 17 and S. 7 (4) (c)— 

Specific Relief Act (1877), S. 42 —Suc¬ 
cessor of mutwalli bringing suit for dec¬ 
laration that previous decree declaring 
wakfnama as invalid was null and void 
and that wakfnama was valid is not go- 


Court-fees Act 

verned by S. 42—But such declaration 
cannot be given in presence of transfe¬ 
rees unless it prays for annulment of 
transfers as well 787 a 

Criminal Procedure Code (5 of 
1898) 

-S. 103—Object is to obtain as reli¬ 
able evidence as possible of search 

14!c 

* -S. 106—“Offence involving breach 

of peace’’ —Meaning explained 8026 

-S. 106—Unless offenee necessarily 

involves breach of peace Court finding 
to that effect is necessary for proceed¬ 
ings under S. 106 646 

-S. 107—Several persons bound over 

to keep peace—Individual finding show¬ 
ing reason for each person's liability is 
necessary 294 

* -S. 133—S. 133 deals with trades 

in themselves injurious to health 757 

-S, 137—Accused alleged to have 

obstructed public pathway—On receipt 
of notice of proceedings under S.-133 he 
appearing in Court—Magistrate instead 
of inquiring whether he denied public 
right in pathway enquiring whether 
there was obstruction—Procedure held 
to be wrong 486a 

-S. 139-A —Accused alleged to have 

obstructed public pathway — Evidence 
ou record indicating that path was pri¬ 
vate—Magistrate should stay trial until 
question is decided by civil Court 4866 

-S. 139-A—In inquiry under S. 137 

provisions of S. 139-A ought to be com¬ 
plied with 144 

- -S. 144—Temporary orders may be 

made without there being real danger— 
It must be proved that disobedience of 
accused would have caused breach of 
peace—Penal Code, S. 188 131a 

-S. 144—Trying Magistrate passing 

order under S. 144 within jurisdiction— 
Expiration of period of orders—High 
Court will not send back matter for re¬ 
hearing—Criminal P. C., S. 432 1316 

- S. 145—Order under S. 145 pre¬ 
supposes the existing likelihood of 
breach of peace 715 

- S. 145—Order under S. 145 is not 

confined to actual parties but may ex¬ 
tend to others 63a 

—S. 145 —Person aware of proceed¬ 
ings under S. 145 and colluding with 
one party to deprive other of fruits of 
success—Person held bound by order 
under S. 145 636 
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g com- 


Criminal P. C. 

-S. 145—Dispute regarding 

plete and existing bund and not right 
to erect one falls under S. 145 59 

#-S. 154—Person of accused's party 

going first to police station and giving 
information of offence—Real complaint 
thoagh lodged later on cannot be kept 
aside and only made use of under Cri¬ 
minal P. C., S. 130 130a 

-S. 162—Magistrate can make U9e 

of general diary to corroborate case of 
complainant 802a 

-S. 162—Statement to excise officer 

not being statement to police officer 
dnring investigation is not inadmissible 
—S. 162 has no application to accused 
persons 7105 

*—-S. 162 — Criminal P. C., S. 164- 
Person of accused party going first to 
police station and giving information of 
offeuce—Real complaint though lodged 
later on cannot be kept aside and only 
made use of 130a 

-Ss. 195 and 196 — High Court— 

Bench taking criminal appellate and 
revisional business can entertain appli¬ 
cations in connexion with orders by 
oivil Courts under Ss.195 and 196 282a 

^-S. 195 — Where offence is not 

committed by paries to any proceed¬ 
ing while it i9 pending in respect of 
document produced, S. 195 does not oper¬ 
ate as bar to'cognizance of offence 

278 

"S. 195 (1) (b) and (c) —Meaning of 
in" and ‘‘in relation to” explained 6716 
S. 200— Conservancy overseer of 
Calcutta Corporation is public servant— 
On written complaint by such offioer it 
is not neoessary to examine oomplainant 
before issuing process—Calcutta Muni¬ 
cipal Act, S. 554—Penal Code, S. 21 

665 0 ) 

S. 200 Complaint for demolition 
of struoture by building surveyor of 
Calcutta Corporation is complaint by 
public servant and he need not be exa- 
mined 2226 

‘S. 208 Cross-examination'of pro- 
seoution witnesses must be allowed 
before determining whether case should 
be oocnmitted to Sessions 754 (2) 

c oii - 211 T Accused complying with 
118 ®otifcled to have attendance of 
witnesses at Sessions trial enforced — 
Noorcompliance not prejudicial to ao- 
cased does not vitiate conviction 188a 
S>. 211—Acoused must put in his list 


Criminal P. C. 

of defence witnesses on the day of order 
of commitment—If accused fails. Magis¬ 
trate has discretion to allow such appli¬ 
cation or not 1886 

-S. 216—In case of serious offences 

like those under Ss. 363 and 367, Penal 
Code, every opportunity should be given 
to accused to adduce evidence on behalf 
of defence—If evidence is inadmissible 
or irrelevant it may be refused 362 

-S. 221—Mere slip in form of charge 

whereby accused is not prejudiced does 
not make conviction bad 708a 

-S. 232—Charge under Penal Code, 

S. 498, alleging accused as taking away 
woman from complainant’s custody 
Evidence showing that she was taken 
from one B’s house—Scanty evidence 
connecting accused with offence—Re¬ 
trial was not ordered on amended 
charge 138 

-Ss. 234 and 222 (2) —Charge under 

S. 408, Penal Code, specifying gross 
sams as also items misappropriated in 
one year is good charge 717a 

-Ss. 236 and 237—Ago of girl in 

dispute—OnecouDt of charge setting out 
both kidnapping and abduction in alter¬ 
native or both does not vitiate charge 

209c 

-S. 236—Alternative charges under 

Ss. 395 and 457, Penal Code, are not bad 
in law 139a 

-S. 253—Magistrate oan discharge 

accused at any time, before recording 
evidence and in course of recording evi¬ 
dence, if oharge is groundless—Thoagh 
as a general rule when Magistrate pro¬ 
ceeds to take evidenoe he must take the 
whole of the evidence 515a 

-Ss. 253 and 476 — Cases held 

groundless and Magistrate's view sup¬ 
ported by police report —Complainant 
need not be asked to prove his case 

5156 

S. 260—Offence under S. 211, Penal 
Code oaonot be tried summarily 711a 

S. 260—Offence not triable sum¬ 
marily, tried summarily—High Court 
set aside conviction 7116 

**-Ss. 274 and 326 (1)—Number 

of persons summoned for trial of offence 
under Penal Code, S. 302—Summoning 
less than 18 does not vitiate trial : 33 
C. W. N. 1054, Overruled (FB) 212a 
; S. 274 S. 274 not striotly eaforoed 
in murder case—Jury is deemed to be 
illegally constituted 60 (2) 
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- S. 274(2)—Objection as to jury 

raised for first time in appeal against 
acquittal cannot be entertained 291a 

-S. 278—Provided there is lottery 

mere fact that jury were chosen from 
amongst those able to read English 
where identity of handwriting was fact 
in issue does not vitiate constitution of 
jury 437c 

-S. 288 — Examination-in-chief of 

prosecution witness before committing 
Magistrate, without bis cross-examina¬ 
tion on vital point, brought on record 
before Sessions —Though Sessions Court 
had discretion it was not allowed in as 
being unfair to defence 7066 

-S. 297 — Dying declaration as 

foundation for prosecution story— Cau¬ 
tion should be given to jury as to its 
weight and efficacy 754(1) 

- S. 297—Non-direction — Prosecu¬ 
tion failing to produce material wit¬ 
nesses — No explanation offered in case 
of one witness — Judge not specifically 
mentioning to jury ol non-acceptance of 
explanation offered—Omission is non¬ 
direction amounting to misdirection 

7086 

-S. 297 — While charging jury, 

Judge saying nothing about particular 
witnesses' evidence while considering 
whether offence was committed on that 
day or not—But while dealing with evi¬ 
dence against particular accused bring, 
ing in evidence of that witness — Evi¬ 
dence not given before Sessions nor his 
deposition before committing Magistrate 
put in Sessions — Such evidence should 
not have been brought in as being ex¬ 
tremely damaging to general case of ac¬ 
cused 706a 

- S. 297 — Judge should group wit¬ 
nesses in such a way as to direct atten¬ 
tion of jury to evidence regarding each 
of particular facts sought to be proved 
on each aide 481a 

- S. 297—Material witness not exa¬ 
mined by prosecution — Judge should 
direct jury to presume that his evidence 
would not have supported prosecution 

4816 

- S. 297 — Evidence of approver — 

Judge should tell jury that corrobora¬ 
tion required is one tending to connect 
each accused with offence 481c 

—Ss. 297 and 299 — Plea of right of 
private defence could have been put for¬ 
ward as disclosed from cross-examina- 


Criminal P. C. 

tion of prosecution witnesses but not 
put forward — Charge to jury expressly 
calling upon jury not to consider plea of 
private right of defence amounts to mis¬ 
direction—Duty of Court explained 

4426 

-S. 297 — Charges to jury must be 

few, simple and easily capable of expla¬ 
nation to jury — Multitude of charges 
confuses jury and causes mistrial 434a 

-Ss. 297 and 298—Simple language 

should be used by Judge while charging 
jury — If opinion is expressed by him 
jurors should be made aware that they 
are sole judges of facts 4306 

-S. 297—Case depending not on pro¬ 
bative value of circumstantial evidence 
but of probative value of testimony of 
witnesses—Judge while charging jury 
saying that circumstances must be en¬ 
tirely inconsistent with innocence—No 
further explanation by Judge — This 
amounts to misdirection 370c 

-S. 297 — Person prosecuted for 

giving false evidence—Ease not depend¬ 
ing on expert opinion — Judge directing 
that truth of the accused’s statement 
must be impossible without explaining 
how far it affects his case— It amounts 
to misdirection 370 d 

-S. 297 — Judge can recharge jury 

after unintelligible verdict—Cross-exam¬ 
ination of jury in such case is not pro¬ 
per 320c 

-S. 297—Summing up of evidence— 

Judge should sift and analyze evidence 
for prosecution and draw attention of 
jury to defence raised 136a 

*-S. 297 — Misdirection to jury — 

Direction upon Ss. 302 and 304 — In 
direction under S. 302, Judge not adher¬ 
ing to words of sectioa used word "pos¬ 
sible” for "likely” held amounted to 
misdirection 1366 

--S. 298—It is the duty of Judge to 

place facts clearly before jury and ex¬ 
plain law with reference to points of 
determination — Merely reading out 
head-notes or portions of reported cases 
is dangerous—Plea of private defence— 
Merely indicating argument is not suffi¬ 
cient—Law about, it must be explained 

4346 

-S. 298—It is not duty of Judge to 

accept and interpret unintelligible ver¬ 
dict 3206 

£ —- S. 298 — Judge should explain to 
jury situation arising in case of hostile 
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witness —He should tell jury to reject 
evidence of such witness altogether 
Omission to do so amounts to misdirec¬ 
tion—Evidence of hostile.wibness cannot 
in part be relied upon and rest rejected 

2766 

-S, 298—Charge to jury—Charge is 

defective where no direction as to 
weight to be attached to evidence of co¬ 
accused against accused is given 139c 
-S. 299—Although Judge be of opin¬ 
ion that witness ought not to be be¬ 
lieved for giving different version, pro¬ 
vided deposition in lower Court is put 
in under S. 288, jury is at liberty to be- 
lieve evidence in lower Court 2286 

*-S. 300— Jury retiring to consider 

verdict—All jurors must be in retiring 
room together during whole time 446 

—— S. 303—Offence under S. 408, Penal 
Code — Wrong charge to jury on items 
held not prejudicial 7176 

^-S. 303—Judge can question jury 

only to ascertain verdict and for no 

other purpose 443 

-S. 304—Judge is not obliged to ac¬ 
cept an absurd verdict—He can ask jury 
to reconsider matter over again 320a 

--S. 307 (2)—High Court should nob 

interfere with verdict of jury unless it 
ds manifestly wrong 141a 

~ S. 326—S. 274 not strictly enforced 
in murder case — Jury is seemed to be 
•illegally constituted 60(2) 

1 S. 326 (1)—Largo area of selection 
in persons attending is not the under¬ 
lying intention of S. 326 (1) (FB) 2126 
^ S, 342—Accused cannot claim to 

be examined when he enters upon de¬ 
fence after prosecution has closed its 
case and he has once been examined 219 
S, 342—If accused declines to 
answer questions Court should not hold 
•inquisitorial proceedings 209e 

S. 347 Magistrate isempowered to 
commit case to Sessions on deciding 
that he should not try it, provided evi¬ 
dence is completed 666a 

—— S. 350 (1), Proviso (a)— Enquiry 
before commitment—De novo trial is 
not necessary 6666 

~ Ss. 367 and 423 (2)—Head of 
•charges fco ! jury enumerated only by 
sections Before High Court can inter¬ 
fere with verdict on fecund of insuffi¬ 
ciency of record, misdirection and mis¬ 
understanding of law causing erroneous 
•verdict must be proved 712 


Criminal P. C. 

* -S. 367 (5)—Court must consider 

question of sentence with reference to 
circumstances and not by S. 367 alone 
—Accused young and of good character 
—Provocation at unsympathetic treat¬ 
ment from his murdered wife's relation 
—Transportation held to be sufficient 

-S. 369—Order of discharge under 

S. 209 or S. 203 is not judgment 616 

* -S. 403—Trial for offence under 

Act other than Penal Code Sentence 
enhanced in view of offence under Penal 
Code for which no charge framed - ^ 
Subsequent trial for that offence is 
barred 60 (1) 

-S. 410—Question whether state¬ 
ment made to police officer is under 
S. 162 or is made by way of complaint 
under S. 154 is one of fact 1306 

-S. 423—Finding of Judge or jury 

as to simple issue of fact cannot be dis¬ 
turbed unless opposed to evidence 199a 
-S. 423 (1) (a)—Trial by jury—Ap¬ 
pellate Court having all materials before 
it can deal with case itself—It is not 
necessary to send it for retrial 370c 

- S. 423 (2)—Powers of High Court 

in appeal from verdict of jury are limi¬ 
ted to charge and misdirection 437a 

-S. 437—Order of commitment by 

Sessions Judge who had previously re¬ 
jected application for setting aside of 
order of discharge is not without juris¬ 
diction 61a 

- S. 438—Trying Magistrate should 

not make any suggestion or representa¬ 
tion in his explanation submitted to 
the High Court— Practice— Criminal 
trial 379 (1) 

*-S. 439—Revision against order 

under Ss. 476, 476-A and 476-B by 
civil Court does not lie under S. 439— 
In such matters ?High Court can only 
interfere under Civil P. C. (5 cf 1908), 
S. 115, or Government of India Aot 
(1919), S. 107 721 (2)a 

-S. 439—Findings of facts are nob 

generally interfered with 645cZ 

- : S. 439—Criminal P. C. S. 144— 

Trying Magistrate passing order under 
S. 144 within jurisdiction—Expiration 
of period of order—High Court will not 
send baok matter for re-hearing 1316 

- («b amended by Act 18 of 1923) 

-S. 476—Words "suoh Court" in 

S. 476 inolude "sucoessor to office." 

721 (2)6 
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* - S. 476—It is not prudent in every 

case to hold preliminary inquiry be¬ 
fore making complaint under S. 476 

721 (2 )c 

- S. 476—S. 476 contemplates action 

on part of Court of its own initiative 
and it cannot be held that because 
application is made irregularly that of 
itself debars Court from taking action 
in the matter 721 (2 )d 

* - S. 476—Matters *under S. 476 can¬ 

not be held to be mainly matters inter 
partes 721 (2)c 

- Ss. 476 and 439—Discretion about 

withholding inquiry should not ordi¬ 
narily be interfered with 721 (2)/ 

- S. 476—Opinion that there may be 

prima facie case against persons but no 
finding as required by S. 476 on expe¬ 
diency of prosecution in interests of 
justice—Case held not to come under 
S. 476 705 

* - S. 476—Offence under S. 1.211, 

Penal Code—Person -causing proceed¬ 
ings to be started may not be party to 
proceedings, yet Court can proceed 
against him 671a 

- S. 476—Forgery in civil suit— 

Appeal filed—Proceedings under S. 476 
need not be stayed—Question cf stay 
doe3 not come under Civil P. C., S. 115 

578 

- S. 476—“Preliminary inquiry”— 

Meaning and scope explained 515c 

- S. 476—Any person who appears 

to have committed an offence under 
S. 195 (l) (b) and not only parties to 
proceedings is contemplated by S. 476 

5l5d 

- S. 476—Express finding by Court 

that it is expedient in interest of 
justice to make complaint under S. 476 
is necessary—Express provision is not 
satisfied by inferences from findings of 
fact 352 

* - S. 476 — Preliminary inquiry 

although not legally necessary, should 
be held 2826 

* - Ss. 476 and 476-B—In case of 

appeal under S. 476, reference to 0. 41, 
R. 11, Civil P. C., is irrelevant—Provi¬ 
sions of S. 476-B shall be complied with 

282c 

* - S. 476-B—District Judge hearing 

appeal under S. 476-B has power to 
transfer appeal to competeut Court and 
transferee Court caD make necessary 
complaint 361 


Criminal P. C. 

-Ss. 480 and 482—No direction by^ 

Local Government as regards Sub- 
Registrar being civil Court—Offence- 
committed before him under S. 228 can¬ 
not be dealt with under Criminal P. C M . 
Ss. 460 and 4S2—Penal Code, S. 228 

36& 

- S. 488—Civil P. C., ( 1908 ), 0.39, 

R. 2—Injunction cannot be granted for 

not pursuing remedy in criminal Court 
under S. 488 753 

- S. 494—Where accused is dis¬ 
charged on withdrawal of prosecution 
fresh complaint can be entertained 

369 (2) 

*-S. 537—Accused jointly tried 

under. Penal Code, Ss. 302 and 304 and 
other sections — Jury constituted of 
seven persons only—Judge not consi¬ 
dering whether it was not practicable 
to have jury of nine —Such constitution 
of jury is illegality not curable under 

S. .537 —No appeal against acquittal 

under Ss. 302 and 304 is immaterial 716* 
-S. 537 — Court should look to sub¬ 
stance rather than to form—Criminal 
trial (FB) 212c 

- S. 537—Scope—Whether particular 

breach of procedure prescribed vitiates 
proceedings or not must depend upon 
gravity of breach and consequences that 
are presumed or .proved to have Ho wed 
from it (FB) 212* 

-S. 540—Court has power to admit 

rebutting evidence to contradict evi¬ 
dence of defence 134c 

Criminal Trial 

-Evidence—Magistrate can rely on 

the evidence of any particular person, 
be he interested or disinterested 645a 

-Defence—Nature of defence to be 

ascertained from statements of accused 
persons and trend of cross-examination 
of prosecution witnesses 442a 

-The Judge should explain to jury 

situation arising in the case of a hostile 
witness—He should tell jury to rejeot 
evidence of such witness altogether 
Omission to do so amounts to mis¬ 
direction—Evidence of hostile witness 
cannot be partly relied upon and rest 
rejeoted 2766- 

-Court should look to substance 

rather than to form—Criminal P. 0. t - 
S. 537 (FB) 212c 

-Decision just and reasonable on 

merits should not be disturbed 

(FB) 212# 



27 


Subject Index, 1930 Calcutta 


Criminal Trial 

-Retracted confession—Independent; 

corroboration showing that confess ion 
is true should be required 1410 

- Evidence— Examination of witnes¬ 
ses—Prosecution i3 not obliged to exa¬ 
mine witnesses who will not speak 
truth—Defence has privilege to cross- 
examine suoh witnesses which they 
must exercise at right time 134a 

--Evidence—Presumption—Presump¬ 
tion of correctness attaching to finally 
published Record-of-Rights relates only 
to possession at time of its preparation 
—Such presumption by lapse of time 
(10 or 12 years) is rendered of weakest 
description—Record-of-Rights 1346 
Crown Side Rules 

-Chap. 37, R. 2—Rule issued to 

show cause against committal for con¬ 
tempt—Party need not appear through 
advocate instructed by attorney 7596 

D 

Decree 

*-Construction—Compromise decree 

—Consent decree providing each party 
to bear its costs' but not stating that pre¬ 
vious interlocutory orders for costs 
should be superseded—It cannot super¬ 
sede them 465a 

-Execution — Anterior agreement 

that decree shall not bo executed cannot 
be set up as bar — But suit may be 
brought to restrain execution contrary 
to agreement—Civil P. C., 0. 21, R. 2 

356 

Setting aside — Person not party 
cannot invite Court to vacate consent 
decree 263a 

Deed 

'Construction— Hat leased fora term 
for aggregate rent, control resting with 
lessees subject to certain restrictions 
and reservations in favour of lessors — 
Transaction amounts to transfer of in¬ 
terest and rent payable’is rent assess¬ 
able under S. 6, Bengal Cess Act (9 of 
I860), S. 6 739a 

~—Construction—If holder gets exclu¬ 
sive rights of occupation with reserva¬ 
tion as to purpose for which land is to 
be used, transfer amounts to demise of 
land 7396 

Oouatrucbion—Hundi ambiguous as 
whether promissory note or hundi held 
to be hunai — Negotiable Instruments 
Aot, Sa. 6 and 17 697a 

‘Construction — Memorandum of 
company and the powers thereunder to 


Deed , . 

raise money on security of debenture 

relating to immovable property from 
Imperial Bank of India examined— Im¬ 
perial Bank of India Act (47 of 1920), 
Scb. 1, Part 1, Sub-Cls. (5) and (6) 536c 
-Construction— Contract of guaran¬ 
tee—Mortgage by debtor Creditor in¬ 
curring loan for advancing it on mort¬ 
gage by debtor — Loan incurred by cre¬ 
ditor on sureties guaranteeing paymenb 
by his debtor—Contract of guarantee to 
certain extent for sum ultimately found 
due from debtor — Suit against sureties 
without suit on mortgage held not 
maintainable till debtor’s property sold 
and found insufficient —Contract Act. S. 
126 17 « 
Divorce Act (4 of 1869) 

-S8. 8 and 14, Proviso — Petition 

for dissolution of marriage—Wife driven 
desperate by husband’s cruelty, adul¬ 
tery and desertion, adopting life of 
prostitute—Petition should be allowed 

729 

- S. 13 — It is nob open to party in 

matrimonial suit to choose his own 
time for coming to Court and asking for 
relief 418a 

- S. 13—Question of delay is matter 

of discretion for Court — Inaction and 
delay in bringing suit disentitles hus¬ 
band from asking for relief 418b 

£ 

Easement 

-Evidence that person has occupa¬ 
tion of land and that he takes water 
from tank to irrigate it is good evidence 
of fact that he has right to do so 289b 
-Right of way—Three kinds enumer¬ 
ated 286a 

-Public right of way can be acquired 

by user or dedication to publio in gene¬ 
ral 286b 

Pablio right of way which have 
their origin in custom — Evidence to 
support user sufficient to raise presump¬ 
tion of dedication must bo oogeut 286fl 
Easements Act (5 of 1882) 

- S. 13 — Land oonveyed should be 

surrounded by land belonging to others 
with access only through grantor's land 

230o 

Eastern Bengal and Assam Disor< 
derly Houses Act (2 of 1907) 

Ss. 2 and 3 — Order to discontinue 
use of house as disorderly house and notf 
to vacate it can be made—Order impos¬ 
ing fine on non-compliance of order 
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Eastern Bengal and Assam Disor¬ 
derly Houses Act 

vacating house is ultra vires 638 

Ejectment 

-Tenant—Question of title can only 

be gone into for purpose of determining 
main question in suit about relationship 
between landlord and tenant 42 j 

English Bankruptcy Act 
- Ss. 53 and 167 — Defendant ad¬ 
judged bankrupt in England is not pro¬ 
per party to suit relating to property— 
Civil P. C.. O. 1. R. 10, Cl. (2) 388a 

Evidence 

-Appreciation of — Probabilities ba¬ 
sed on certain facts not leading to one 
conclusion—Judge can draw legitimate 
inferences from facts proved — When 
particular inference cannot be reason¬ 
ably drawn from facts party relying on 
it for discharging onu3 of proof fails— 
Evidence, burden of proof 815» 

-Sufficiency of — Evidence that per¬ 
son has occupation of lands and that be 
takes water from tank to irrigate it is 
good evidence of fact that he has right 
to do go 289 6 

Evidence Act (1 of 1872) 

——S. 6—Offence of rape — Statement 
made by girl to her mother after trans¬ 
action is over — Statement is not rele¬ 
vant under S. 6 — Evidence Act, S. 8, 
Ulus, (j) 132 

- S. 8. Illus. (j)— Evidence Act, S. 6 

—Offence of rape'— Statement made by 
girl after transaction is over — State¬ 
ment is not relevant under S. 6 132 

* - S. 21 — Registration is necessary 

for compromise operating as lease oven 
though compromise embodied in decree 
—Statement in such unregistered com¬ 
promise is however admissible 'as ad¬ 
mission—Registration Act, Ss. 17 and 49 

559a 

- S. 24 — Co-villager exercising no 

inlluence or authority is not "person in 
authority" 633 a 

- S. 24 — Prisoner may be convicted 

on his own confession without any cor¬ 
roborative evidence and even when con¬ 
fession is retracted he may be convicted 
if jury believe that confession contains 
true account of prisoner’s connexion 
with crime 6336 

- ’S. 25 — Excise officer is not police 

officer 710a 

# - S. 27—Out of statement contain¬ 

ing confession only such portion as 
leads to discovery admissible 2916 
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Evidence Act 

- S. 32 (l) — Dying declaration can 

be proved by examining person record¬ 
ing it or person who heard its being 
made—It must be taken as a whole and 
portion only cannot be allowed 

228a 

- S. 33 — Verbal application is not 

sufficient ground for admitting evidence 
under S. 33 — Omission to object does 
not dispense with legal requirements 

756 

- S. 33—Dying declaration made to 

Sub-InsDector—Sub-Inspector examined 
under S. 208, Criminal P. C., -but not 
cross-examined — Sub-Inspector dying 
before Sessions trial — Deposition can 
be admitted in evidence 228c 

- S. 35—Entry in death register may 

be rejected when used to prove or dis¬ 
prove death on particular day, if regis¬ 
ter is prepared in casual way 636 

- S. 65—Oral evidence of contents of 

letter inadmissible under S. 66 cannot 
become admissible by subsequent dis¬ 
pensing with notice 209 d 

-S. 65 (c)—Original filed in another 

Court and nos produceable without de¬ 
laying suit—Certified copy is admissible 

479a 

- S. 74— Statements during depart¬ 
mental inquiries by Magistrate are not 
public documents—Evidence Act, S. 163 

3706 

- S. 101 — Suit for recovery of land 

as forming p%rt of mal land—Defendant 
claiming it to be lakheraj — To shift 
burden of proof on defendant plaintiff 
must prove not only that the land lay 
within ambit of zamindar’s regularly 
assessed estate, but also that it formed 
part of the mal asset .at decennial set¬ 
tlement 164 

-S. 114 — S 114 does not enable 

Court to presume certain state of things 
without any proof 815 h 

- S. 114, Illus. (b)— Case against ac¬ 
cused depending upon whether appro¬ 
ver’s story is corroborated in material 
particulars—Most careful investigation 
is required with regard to identitv of 
accused person 430a 

- S. 115—Award—Election by party 

to award by taking benefits under it 
Party cannot turn round and say that 
award is invalid—Contract Act, S. 70 

2556 

£-S. 115—Representation to operate 

as estoppel must be of existing facts and 
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nob of mere intention of future promises 

*_S. 115 — Admission in previous 

suit cannot operate as estoppel in a 
subsequent suit unless tbe decision in 
previous suit is based upon the admis¬ 
sion „ ... 

_S. 115 —Scope—Tenant takmg posi¬ 
tion that particular application does 
not lie—'Application withdrawn Sub¬ 
sequent suit—Tenant cannot plead that 
suit was barred by application 326 
Ss. 149 and 154—(Per Cuming,J .) 




—Leading questions may be asked with 
out declaring witness hostile ( Lort - 
Williams , contra) 1396 

-S, 154 — Hostile witness —Defini¬ 
tion—Hostile witness is one who from 
his evidence shows that he is unwilling 
to tell troth 276a 

❖ -S. 154— Judge should explain to 

jury situation arising in case of hostile 
witness — He should tell jury to reject 
evidence of such witness altogether — 
Omission to do so amounts to misdirec¬ 
tion—Evidence of'hostile witness can¬ 
not partly be relied upon and rest re¬ 
jected 2766 

-S. 157—Suit for possession of land 

—Dispute regarding boundaries—Docu¬ 
ments relating to neighbouring ‘lands 
are admissible to prove title of plaintiff 
if boundaries and their correctness ad¬ 
mitted by person in whose favour suoh 
documents are executed 311a 

* -S. 163—Statements during de¬ 

partmental enquiry —Notice by defence 
to Grown to produce such statements— 
Statements inspected and used for oross- 
examining witnesses—Statements are in 
exclusive possession of Crown — Crown 
is entitled to have whole of statements 
as evidence 370a 

—S. 163—Statements during depart¬ 
mental inquiries by Magistrate are not 
public documents—Evidence Act, S. 24 

Execution 370 b 

Duty of Court — Equitable execu¬ 
tion should nob ordinarily be allowed 
when ordinary execution is possible 

502d 

Construction of a decree — Interest 
allowed in judgment but omitted in de¬ 
cree No ambiguity but omission and 
hence decree can be amended — Civil P. 
C.,0. 20. B. 6 349a 


Execution . 

-Scope of—Interest omitted in pre¬ 
vious application for execution is not 
claimable in subsequent application 

3496 

-Decree binding — Person carrying 

on business in firm’s name Death 
during pendency of suit — Executing 
Court can enquire whether decree is 
nullity # 327c 

Execution Sale 

-Right of purchaser—Calcutta High 

Court Original Side Notification, Condi¬ 
tion 12—Error as to area of land men¬ 
tioned in notification — Purchaser has 
right to recover compensation for defi¬ 
ciency even if he might have made ad¬ 
vantageous bargain in spite of misdes¬ 
cription 821 

Executor 

-Executors of will appointed for 

limited period must account for money 
reoeived after period is over—Accounts 
—Suit for 461a 

-Against executor plaintiff has op¬ 
tion to implead representatives of ex¬ 
ecutors who have died—Accounts—Suit 
for 4616 

-Property acquired with assets of 

testator is assets 55a 

-Right of the executor to be indemni¬ 
fied enunciated 556 

-Executor purchasing testator's putni 

with testator’s assets in execution of 
money decree—Rent falling in arrears 
—Zamindar bringing suit for rent — 
Zamindar is entitled to rent and if ex¬ 
ecutor is discharged, testator’s property 
is liable for it 55c 

F 

Forests Act (7 of 1878) 

--S. 59 — Interprebat ion Words 

“any person claiming to be interested in 
the property” in S. 59 are not limited 
to case contemplated by S. 57 — Words 
“so seized” refer to seizure under S. 52 

F ,, 577(2) 

Fraud 

-Fraud will vitiate any transaction 

—Bengal Revenue Sale Law S. 33 621c 
Deoree—Fraudulent decree presup¬ 
poses that fraud has been practised on 
Court or on one of the parties to suit 

G 2M/ 

General Clauses Act (10 of 1897) 

S. 3 (39) — Guardians and Wards 
Act, S. 4 (2)—Person — Per Mukerji, J. 
The word “person” as used in the defi- 
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General Clauses Act 

nition of ‘‘guardian” in S. 4, Cl. (2), 
Guardians and Wards Act, is not to be 
read in the light of the meaning given 
to it by S. 3, Cl. (39), General Clauses 
Act 397c 

Government of India Act (1919) 

-S. 96-B—Right of dismissal of per¬ 
sons in Civil Service still exists in 
Crown though it is limited as to proce¬ 
dure and circumstances in which it is 
to be exercised 404a 

-S 107 — Revision against order 

under Ss. 476, 476-A and 476-B by civil 
Court does not lie under S. 439 — In 
such matters High Court can only in' 
terfere under Civil P. C. (5 of 1903), 
S. 115, or Government of India Act 
(1919), S. 107 — Criminal P. C. (5 of 
1893), S. 439 721(2)a 

Guardians and Wards Act (8 of 
1890) 

-S. 3—Original Side of High Court 

has jurisdiction to appoint guardian of 
person and property of minor — Letters 
Patent (Cal.), 1865, Cl. (17) 598 

-S. 4 (2)—Person—General Clauses 

Act, S. 3 (39)—Per Mukerji. J. — The 
word “person" as used in the definition 
of “guardian” in S 4, Cl. (2), Guardians 
and Wards Act, is not to be read in the 
light of the meaning given to it by S. 3, 
Cl. (39). General Clauses Act 397e 
-S. 7—Married sister of minor ap¬ 
plying to be made guardian—She being 
only person fit to be entrusted with 
care of minor’s person—Minor above 14 
showing preference for sister—Applica¬ 
tion resisted by “Society for the Protec¬ 
tion of the Children in India,” but by 
no other relative of minor — Si3tor 
should be appointed as guardian and 
Society may be allowed to visit minor 
at his house and to take necessary 
measures for his protection in eo opera- 
fcion with guardian 397a 

-S. 7—Guardian of property — In¬ 
dividual and not society %vith varying 
.office-bearers can be appointed 3976 
-S. 7 — Charitable Socioty unsuc¬ 
cessfully seeking to be made guardian 
is not entitled to costs as expense was 
,not for welfare of minor or protection 
of his estate—Civil P. C., S. 35 397/ 

-S. 12— Court can appoint receiver 

to minor's property and can direct him 
to sell minor’s property for paying off 
debts due from minor’s estate 384 
-S. 35 — Court has discretion to 


Guardians and Wards Act 

order assignment in favour of transferee 
of ward who has attained majority 594 

-S. 39—Guardian residing outside 

jurisdiction should not be appointed'— 

( Obiter) 397 c 

H 

Hindu Law 

-Alienation—Widow— Presumption 

as to legal necessity does not arise 
when transfer is to reversioner himself 

5086 

-Alienation—Widow — Legal neces¬ 
sity recited in document and both par¬ 
ties dead—Presumption is that there 
was legal necessity 508c 

-Alienation — Manager — Rule that 

manager of joint family cannot bind 
minor by contract for purpose of im¬ 
movable property is not limited to im¬ 
movable property—It also applies to con¬ 
tracts for family necessities—Contract 
if divisible can however be enforced 
oxcept to extent of minor's share— 
Specific Relief Act, S. 26 457 

-Alienation—Gift by widow of pro¬ 
perty to ancestral deity is also governed 
by ordinary rule of small fraotion 173 
-Ascetics — Marriage — Formal ad¬ 
mittance to sect not necessary prelimi¬ 
nary on part of woman to constitute 
valid marriage 57 

--Debts — Necessity — Widow—Pay¬ 
ment of barred debts of husband is legal 
necessity—Widow can alienate whole 
property for that purpose 351 

-Religious endowments — Heir of 

founder bringing suit for account or 
framing a scheme or removal of shebait 
has to prove mismanagement or failure 
in some important duty—More shebait's 
refusal to show account is not miscon¬ 
duct 583 

-Religious endowments — Shabaits 

treating property as secular subject to 
religious charge—Principles applicable 
to complete dedication may not apply — 
Suit by one shebait for his share of rent 
is maintainable 526a 

-Religious endowments —Statement 

that dedication is for benefit of family 
god and increase of debuttar property 
doe3 not affect complete dedication 

5266 

-Religious endowments — Term of 

office of shebait appointed by testator 
ending — Shebaitship goes to heirs of 
testator without clear words directing 
otherwise—Will—Construction 495 a 
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Hindu Law 

-Religions endowment—Shebait not 

founder adding to dedicated properties— 
Ho cannot change line of succession 
prescribed under original grant or in its 
absence under Hindu law 4956 

--Religious endowments—Though gift 

ia to deity, right to office of shebait is 
eubstantial — Donor's intention that 
office should remain in family is impor¬ 
tant ingredient 495c 

-Religious endowments — Persons 

acting on behalf of idol accepting gifts 
with conditions, not impossible to per¬ 
form, cannot repudiate the conditions 

495<Z 

•-Religious endowments—Shebait can 

grant a transferable and heritable lease, 
not stipulating for fixed rent, but per¬ 
manent so long as rent is paid regularly 

270a 

-Religious endowments—Shebait— 

Stranger cannot succeed to office l80,i 

-Religious endowments — Shebait— 

Shebait (widow) cannot sell office even 
to next successor for pecuniary benefit— 
Hindu law—Widow—Compromise 1806 
——Reversioner—Next reversioner re¬ 
fusing to object to grant of probate — 
Person next in succession can intervene 

150 

——Succession—'Widow— Chastity— 
Dayabhaga law stated 779 a 

-Succession—Widow — Condonation 

of widow’s unchastity by husband does 
not affect question of determination of 
widow’s inheritance—(06»fer) 7796 

■Widow—Compromise by widow in 
disputed litigation is binding upon re¬ 
versioner 508a 

Widow Gift to widow of prede¬ 
ceased son No deed to evidence nature 
of donee s interest—Absolute interest 
held to have been gifted 4746 

——Widow — Compromise — Shebait 
(widow) cannot sell office even to next 
successor for pecuniary benefit 1806 

Bank of India Act (47 

of 1920) 

Sch. 1, Parts. 1 and 2—Part 2 is 
subjeot to part 1 536ti 

—Sch. 1, Part. 1. Sub-Cls. (5) and 
W Memorandum of company and the 
powers thereunder to raise money on 
security of debenture relating to immov¬ 
able property from Imperial Bank of 

India examined—Deed—Construction 

536c 


Income-tax Act (11 of 1922) 

* -S. 2 (14)—Income-tax Officer has 

power to call for evidence in support of 
application for registration as firm 

(SB) 449a 

* -S. 2(14)—Application by mem¬ 

bers of joint Hindu family applying to 
be registered as firm with deed of 
partnership attached—Income-tax Offi¬ 
cer has power to call for evidence of 
dissolution of joint family over and 
above partnership deed 

(SB) 4496 

** -Ss. 3. 7,9 (1), 10, 12, 14(3), 

33, 40 and 43—Annuity to Hindu step¬ 
mother by way of maintenance—Step¬ 
son is not exempt from being assessed 
for amount so paid—Resort can be had 
to corpus in case of default is immate¬ 
rial (FB) 641a 

-S. 4—Person’8 claim for share in 

oapital given up for consideration—Con¬ 
sideration is not income (FB) 625 

* -S. 5 (4)—Income-tax officer ap¬ 

pointed "to deal with those persons 
whose cases may be handed ever from 
time to time” i3 not officer contemplated 

by S. 5(4) (SB) 297 

* -S. 9—Assessee owner of property 

consisting of building—Income-tax is 
charged upon basis of notional income 

(FB) la 

** -S. 9—S. 9 is inapplicable to 

assessees having limited interest in land 

(FB) 16 

-S. 10—Sum earned by aots done in 

carrying on business in house property 
is assessable—Assessee is however en¬ 
titled to allowance for depreciation as 
mentioned in S. 10 (2) (vi) (FB) lc 
S. 10—“Profits” explained 
_ „ (FB) Id 

-S. 12—Expenditure to obtain 

income from oapital asset negligible—It 
is case of man in receipt of clear 
revenue Accounting principles ex¬ 
plained (FB) le 

- S. 12 Assessees taking lease 
from R This lease subject to building 
lease demised to Tata Bank—Tata Bank 
paying salami—Tata Bank going into 
voluntary liquidation for purpose of 
amalgamation with Central Bank — 
Assessees taking advantage of forfeiture 
danse of re-entry—Central Bank com¬ 
promising by paying one lakh of rupees 
Inoome-tax authorities olaiming this 
sum assessable inoome—Sum held to be 
salami but not assessable (FB) 1 / 
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* -S. 25-A—Business started by 

brothers forming undivided family go¬ 
verned by Dayabagha School of Hindu 
law—Heirs continuing business separa¬ 
ted in mess, worship and forming as 
many branches as original brothers— 
Separate accounts with respect to busi¬ 
ness and in addition separate indepen¬ 
dent business — Main business accounts 
not adjusted—Separate returns in com¬ 
pliance to notice under S. 3S—Separate 
assessment with regard to each separate 
independent business of each branch 
together with share in main branch for 
particular period—Assessment of main 
business as unregistered firm held 
justified (FB) 178 

-S. 34—Assesses has no right to 

reopen assessment before becoming 
liable to further tax—Court cannot con¬ 
sider injustice or administrative incon¬ 
venience—Interpretation of statute— 
Duty of Courts (FB) 627a 

# -S. 34—Assesses can show that 

income has not escaped—Income asses¬ 
sed under wrong head is not necessarily 
escaped assessment — Other income 
highlv assessed is no defence (FB) 6276 
Insolvency Act (Indian) (1848) (11 

and 12 Vic. c. 21) 

-S. 38—Insolvent will be heard on 

question of creditor advancing proof 
which is disputed 547 (2)a 

- S. 77—Official Assignee is not ad¬ 
ministrator of trust for benefit of credi¬ 
tors 547 (2)c 

Interest 

-Court oannot make new oontract 

unless debtor shows grounds — Mere 
ground that interest is excessive or 
amounts to large sum is insufficient for 
interference—Contract Act, S. 74 207a 
Interpretation of Statutes 

-Court should put construction that 

is nearest to language of legislature 

770e 

-Recourse to English authorities 

cannot be taken when there is no legis¬ 
lative omission 731c 

-Income-tax Act — Court cannot 

adopt law according to its own notions 
of fairness (FB) 6416 

-Duty of Court—Income-tax Act, 

S. 34—Assessee has no right to reopen 
assessment before becoming liable to 
further tat—Court cannot consider in¬ 
justice or administrative inoonvenience 
—Interpretation of Statutes (FB) 627a 
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Interpretation of Statutes 

-Law of procedure changed during 

pendency of suit—Changed law applies 

422a 

J 

Jurisdiction 

-Civil Court—Alleged interference 

of right under S. 430, Penal Code— 
Proper Court to determine existence ef 
rights is civil Court 3186 

-High Court—Bench taking crimi¬ 
nal appellate and revisional business 
can entertain applications in connexion 
with orders by civil Courts under Ss.195 
and 196, Criminal P. C. 282a 

-Bar of —Failure to obtain leave 

necessary undsr Letters Patent goes to 
root of jurisdiction—Want of jurisdic¬ 
tion cannot be waived by parties 

258a 

-Local legislature has no jurisdic¬ 
tion to legislate save for its own pro¬ 
vince and can have no effect beyond 
jurisdiction of it3 own legislature 53a 

Land Acquisition Act (1 of 1894) 

-Ss. 9 and 25—S. 9 not strictly 

followed as regards service of notioe— 
Claimant can put forth his claim for 
proper compensation before Court 471 

-S. 23 (as amended by Calcutta 

Improvements Act 5 of 1911)—Mode 
of valuation should be left to discretion 
of Collector and Court 230a 

-S. 23 (as amended by Calcutta 

Improvements Act 5 of 1911), Sch. 
S. 9 (3) (a) —Disposition of land at the 
time of declaration explained 230 d 

Landlord and Tenant 

--Rent—Rent agreed to be paid partly 

in cash and partly in kind—On failure 
to pay produce, equivalent payment 
in'cash to be made at stated rate — 
Tenant held primarily liable to pay 
arrears of rent in produce and if proved 
to be unable to deliver produce, then 
only liable to equivalent in cash at 
mentioned rate 823a 

-Kabuliyat in favour of one oosharsr 

—Other oosharers 'cannot take advan¬ 
tage of it when not exeouted in their 
favour, to sue for enhancement of rent 

595e 

-Landlord can recover fair and equit¬ 
able rent.unless precluded by statute or 
contract 3396 

-Ejectment — Landlord purchasing 

holding—Tenant continuing in posses¬ 
sion does not by itself constitute re- 
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Landlord and Tenant 

cognition—Tenant must prove payment 

of rent , 306(2)a 

■--Landlord holding settlement from 

Government of khas mahal or tempora¬ 
rily settled estate is bound to recognize 
tenants mentioned in settlement papers 
—Right independent of settlement can 
however be enforced 306 (2)6 

■Where heritable and transferable 
tenancy is permanent so long as rent is 
paid regularly and rent is not fixed, 
landlord can enhance rent 2706 

-Holding over on expiry of lease 

does not necessarily create tenancy of 
any kind—Eaoh case depends upon facts 
and intention of parties—English law 
principles are not wholly applicable to 
cases under Bengal Tenancy Act 262a 
-Trees—Tenant ha3 right to enjoy¬ 
ment and benefit of growing timber 
during occupancy — Landlord is not 
entitled to enter upon and cut down 
trees without tenant’s consent—Bengal 
Tenancy Act (8 of 1905), S. 23 2406 

-Additional cesses for excess of area 

can only bo claimed if landlord be pay¬ 
ing cesses for that excess of area 205c 

-Adverse possession—Tenancy not 

transferred—Permanent and transfer¬ 
able tenancy cannot be claimed by ad¬ 
verse possession 94c 

——Covenant in kabuliyat containing 
steps for realization of dues—Landlord 
is not bound to adopt one and not other 

816 

— Ejectment— Dap numbers of plots 
given fully but area understated—Eject¬ 
ment is not from part and suit is not 
defeated if mistake would not mislead 

. 696 

Lease 

• Construction — Stipulations that 
lessee shall not take objection as regards 
possession and dispossession of any kind 
or that he would not claim any dags 
possessed by another do not take away 
his ordinary right of being put into 
possession and to rescind contraot in 
case of default 385a 

“Construction—Original lease termi¬ 
nating—Lease continued with agree- 
ment to continue "warishen krame" 
and be-meadi”—Tenancy held to be 

tenancy at will terminable by one 
year s notice . 

-Kabuliyat—Kabuliyat executed by 
purchasers of jamas—Application for 
mutation of names^-Landlord instead 
1930 Indexes (Cal.)—6 


Lease 

of mutation granting lease for eight 
years—Jama could not be held to be 
transferable 946 

Legal Practitioners Act (18 of 1879) 

-S. 5—Liability of client to pay 

attorney’s fees of counsel engaged .by 
them explained (FB) 651e 

-S. 12 —Where pleader is convicted 

of criminal offence. High Court is not 
bound to strike him off the roll—Junior 
pleader convicted of criminal breach of 
trust—To certain extent he being vic¬ 
tim of his senior pleader—He paying 
back sums embezzled though after dis¬ 
covery of fraud—Subsequently he con¬ 
ducting himself well—One year’s sus¬ 
pension from practice was sufficient 

513- 

Lessor and Lessee 

-No duty is cast upon lessee to pro¬ 
duce evidence of title to underground 
—Onus is on lessors to show that lease 
offered to them is not secure lease— 
T. P. Act, S. 108 (a) 561a 

-Title —Lessor is not entitled to 

show good title unless suspicion of title 
arises or burden of such proof is on 

b>m- „ . 561* 

Letters Patent (Calcutta) 

-Cl. 12—Proceeding commenced bj 

taking out originating summons in suit 
' 258? 

-Cl. 12—Suit for land—Test laid 

down—Where originating summons is 
taken out to obtain decision that plain¬ 
tiff is entitled to residuary estate, pro. 
ceeding is “suit for land." 258a 

-Cl. 15—Order refusing to discharge 

receiver appointed in suit for partition 
on basis of intestaoy subsequent to 
grant of probate to exeoutor is judgment 
and so appealable under Letters Patent 

8036 

Cl. 15 “Judgment,” meaning ex¬ 
plained 6236 

yi* 15 Court not oonBned to faoba 
and oircumstances given in judgment 
appearing against, but can look into 
judgment of lower appellate Oonrti 

321 

“ 17—Guardians and Wards Aot 

S. 8—Original Side of High Court has 
jurisdiction to appoint guardian of per¬ 
son and property of minor 598 

~ Cl. 34—Court acting under S. 302, 
Succession Aot of 1925, does not aot in 
ordinary original oivil jurisdiction. 

258* 
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Letters Patent 

-Cl. 35 —Suit for judicial separation 

—Parties professing Jewish religion 
Wife praying for order on her husband 
to pay her costs—Costs cannot he paid 
—Case held governed not by Letters 
Patent (Calcutta). Cl. 35, but by Cl. 12 
—Civil P. C., S. 35 558 

Limitation Act (9 of 1908) 

* Interpretation—Act operates re¬ 
trospectively unless it confiscates vested 
right under old Act—If effect of new 
Aot is only to curtail the period it 
should be given retrospective effect 345 

-S. 4 — Question of limitation can 

be taken in second appeal for first time 
—Practice—New plea 7035 

* -S. 6 and (15 of 1877), S. 7-Al¬ 

teration of words—Effect is that pri¬ 
vilege enjoyed by minor of making ap¬ 
plication within prescribed time after 
cessation of disability is taken awav 

34a 

-S. 14—Breach of contract in taking 

delivery of goods—Dispute referred to 
arbitration — Award filed in Court — 
Execution taken out — Deposit of 
amount under award in Court under 
protest—Suit by purchaser for declara¬ 
tion that award is invalid—Suit decided 
in favour of purchaser but important 
finding in favour of seller—Findings as 
to breach of contract by purchaser 
necessary for decision in that case but 
not substantially in issue—Suit by sel¬ 
ler for damages for breaoh of contract 
Suit held not barred by res judicata and 
period after submission of matter to 
arbitration to final decision in previous 
suit was suspended while computing 
limitation for subsequent suit 5a 

-S. 14—Proceedings before an arbi¬ 
trator are proceeding in a Court 55 
- - S. 19 — Acknowledgment by judg¬ 
ment-debtor of liability in application 
for adjustment under 0. 21, R. 2, gives 
fresh start for limitation 304c 

- Art. 47— Undivided share in pro¬ 
perty covered by order under S. 145, 
Criminal P. C., is not different property 

612a 

- Art. 47 - Suit for partition of 

6 hare in property title to which is ex¬ 
tinguished for failure to sue within 
three years of order under S. 145 is suit 
for possession.. 6125 

-Art. 84 —Administration suit — 

Final decree is not "termination of 
suit.” (FB) 6515 


Limitation Act 

* - Art. 116—Provision under S. 55 

(l) (g), T. P. Act — cannot be enforced 
against vendor without express covenant 
after completion of purchase — Where 
covenant is one which cannot bo implied 
from sale deed, Art. 116 does not apply 
—T. P. Act, S. 55 568 

* - Art. 141 — Adverse possession 

against Hindu widow cannot he tacked 
against one claiming through rever¬ 
sioner 1655 

-Art. 142 — Suit for recovery of 

possession or declaration impeaching 
alienation by persons other than natural 
guardian must be brought within 12 
years of transfer 748a 

- Art. 142—Each succeeding muta- 

walli does not get fresh starting point 
for the purposes of Art. 142 6735 

- Art. 142—Civil P. C., S. 47— Pur¬ 
chaser from decree-holder auction-pur- 
chaser who had not obtained possession 
cannot bring separate suit for posses¬ 
sion—If possession of judgment-debtor 
is as licensee from decree-holder suit is 
governed by Limitation Act, Art. 142 

5865 

- Art. 143—Relationship of landlord 

and tenant not existing—Art. 143 does 
not apply 165a 

- Art. 144—Suit against tenants for 

declaration of title and fixation of rent 
—Defendant's plea of jus tertii overruled 
—Defendants found to be tanants who 
had never claimed higher rights—Art. 
144 applies 579c 

- Art. 144 —Part of mortgage pro¬ 
perty sold to mortgagee in possession 
and whole mortgage satisfied — Mort¬ 
gagee continuing in possession—Mort¬ 
gagee's possession becomes adverse 
Mortgagor and mortgagee 402 

- Art. 144 — Adverse possession 

against mortgagor commencing after 
mortgage does not affect right of mort¬ 
gagee 313a 

- Art. 144—Mortgage — The mort¬ 
gage by mortgagor does not stop run¬ 
ning of time against him or any one 
claiming through him 3135 

- Art. 144—Symbolic possession in 

execution of decree—It has same effoct 
as actual possession against judgment- 
debtor and mortgagee pendente lite 15a 

- -Art. 180—Time for application for 

delivery of possession in case of auction- 
purchaser begins to run from date of 
confirmation of sale 861 - 
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Limitation Act 

--Art. 180 — Order confirming sale 

cannot be said to be ineffective so long 
as it is not set aside 

*-Art. 181 — Application for revi¬ 

ving execution proceeding is governed by 
Art. 181 unless decree-holder is prevent¬ 
ed from taking action in pursuance of 


his rights 


329 


Art. 182— Verbal application for 
amendment of the petition for execution 
which was already in proper form can¬ 
not be said to be step-in-aid of execution 

304a 

-Art. 182 — Judgment-debtor in¬ 
forming adjustment — .Decree-holder 
contesting application—Act is step-in¬ 
aid of execution 3046 

M 

Mahomedan Law 

-Wakf—Right to sue for declaration 

that wakf is valid or particular pro¬ 
perty is wakf—Plaintiff being member 
of founder’s family does not give him 
right to such suit— (Obiter) 7S7e 

-Wakf—Divesting of all rights of 

gift and sale on wakif's part and vesting 
them in mosque is clear proof of dedica¬ 
ting of properties to mosque 673a 
Malicious Prosecution 

--Essentials for claiming damages 

stated 799a 


■v -Charge made on single succession 

of occurrences—One allegation on one 
act of circumstance found to bo not 
malicious—Still action lies 799b 

-Question whether prosecution was 

suoh as to be foundation for damages is 
question to bo determined on facts 
and on circumstances of particular case 


799c 

* -If defendant gives correct informa¬ 

tion to police, and police, without fur¬ 
ther interference, think fit to prosecute 
plaintiff, defendant is not responsible in 
damages 392a 

Prosecution is not commenced till 
summons is issued— (Obiter) 3926 
-Proceedings before police are pro¬ 
ceedings anterior to "prosecution"— 
Semble 392c 

* Maintainability of suit for dama¬ 
ges for malicious proseoution does nob 
depend upon meaning of ‘‘prosecution’* 
as understood in criminal cases 392d 

It is doubtful whether sanotion pro¬ 
ceedings disclose sufficient oause of 
action-KQuaere) 392o 

Existence of reasonable and proba- 


Malicious Prosecution 

bie cause is mixed question of law and 
fact—Civil P. C., S. 100 392/ 

-Plaintiff was imprisoned for theft 

He had reputation of being "dagi” * 
There was inquiry preliminary to start¬ 
ing of case under Criminal P. C., S. 110 
—On occurrence of theft in defendant’s 
house, defendant in his information to 
police mentioned plaintiff as suspect 
Arrest of plaintiff and discharge—Plain¬ 
tiff brought suit for malicious prosecu¬ 
tion—Reasonable and probable cause 
held not wanting on defendant’s part 

392 g 

Master and Servant 

-Contract of service—Annual incre¬ 
ments—Servant is not entitled to re¬ 
main till maximum is reached nor is it 
fresh contract every year—Service is 
terminable by reasonable notice 404e 
Merchandise Marks Act (4 of 1889) 
- —S. 15—Offence mentioned in S. 15 
is offence charged—Accused agreeing to 
give up use of trade-mark—Limitation 
runs from date when complainant is 
again aware of infringement 2746 
Minor 

-Alienation—Ratification—A subse¬ 
quent acceptance of rent does not 
amount to ratifying an alienation ab 
initio void 748c 

Mortgage 

-Redemption —Mortgagee acquiring. 

portion of equity of redemption can re¬ 
deem share of other coparceners for 
such right is iuhereut in all holders of 
equity of redemption 8106- 

-Mortgagee purchasing portion of 

mortgaged property—Entire intorest of 
mortgagor purchased—No portion of 
debt held to have extinguished 619 1 
Equitable mortgage—Mortgage by 
deposit of title-deeds—Sale by Regis¬ 
trar in execution of it under condition 
that purchaser to make requisition as 
regards title and objection to it within 
oertain period of delivering abstraot of 
title to purchaser—Purchaser not bar¬ 
red from raising objection subsequently 
if objection wont to the root of title— 
Meaning of the stipulation explained 42f? 
Mortgagor and Mortgagee 
-Lira. Act, Art. 144-Part of mort¬ 
gage property sold to mortgagee in pos¬ 
session and whole mortgage satisfied— 
Mortgagee, continuing in possession— 
Mortgagee’s possession beoomes adverse 

402c 
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Murshidabad Act (15 of 1891) 

-Act 15 is not bar to appointment of 

receiver in execution of decrees of rent 
and profits - 159 

Museum Act (10 of 1910) 

-S. 13 —S. 13 has no reference to 

•tenure of service 4045 

-S. 13 —-Tenure of employment by 

trustees can be terminated by reason¬ 
able notice 404<7 

N 

Negotiable Instruments Act (26 of 
1881) 

- Ss. 5 and 17—Hundi ambiguous as 

to whether promissory note or hundi 
held to be hundi—Deed—Construction 

•697a 

- Ss. 5 and 49 —Instrument not ad¬ 
dressed to drawee—Third person endor¬ 
sing acceptance not inconsistent with 
address becomes acceptor and instru¬ 
ment becomes bill of exchange 6975 

•* - Ss. 11, 12 and 104 —Bill of ex¬ 

change wherever drawn but on resident 
in British India is inland bill 692 

- S. 28—Agent signing hundi for 

drawee—Acceptance is good 697c 

o 

Oaths Act (10 of 1873) 

-S. 8—Minor is bound by consent of 

guardian to abide by deposition given 
by opposite party on o»th although 
given without leave of Court provided 
there is no fraud or negligence on his 
guardian's part—Civil P. C., O. 32, R. 7 

463a 

Opium Act (1 of 1878) 

- S. SO—Meaning of "possession” ex¬ 
plained 668 

P 

Pardanashin Lady 

*-Rule regarding transaction by par¬ 

danashin woman equally applicable to 
illiterate and ignorant woman though 
not pardanashin 591a 

Partition Act (4 of 1893) 

- S. 2—Application — Persons own¬ 
ing moitie3 of zamindari and particular 
tenancy right can partition—Persons re¬ 
presenting tenant’s interests only can¬ 
not get order for sale under S. 2 without 
zamindar’s consent 616a 

- Ss. 2 and 6—Property inoapable of 

partition — Request for sale to highest 
cosharer bidder—Property should be 
given to hignest bidder above price fixed 
by Court 616c 

Penal Code (45 of 1860) 

- S. 21—Conservancy overseer of 


Penal Code 

Calcutta Corporation is public servant 
—On written complaint by such officer 
it is not necessary to examine complain¬ 
ant before issuing process—Criminal 
P. C., S. 200 665t 

-S. 120-B—That person known to 

be associate was trying to extricate 
himself from being accused of anything 
connected with offence is not enough 
for conviction (FB) 647a 

-S. 120-B—That immediately after 

occurrence person was anxious to escape 
observation and was doing his be3t to 
conceal his whereabouts is not enough 
to infer complicity (FB) 6475 

-S. 124-A—Person vilifying the 

British by contrast, by holding up ad¬ 
mired character as pattern, is guilty 
under S. 124-A 363 

*-S. 124-A—It is no defence to say 

that only form and not fact of the Go¬ 
vernment is attacked—Any advocacy 
for change in Government that brings 
present Government into hatred etc., 
comes within S. 121-A (FB) 244 

-S. 124-A—It is not necessary that 

rebellion of any form should be advoca¬ 
ted in article—Government may be 
brought into hatred and contempt by 
abuse of officials 220 

-S. 188—Criminal P. C., S. 144— 

Temporary orders may be made without 
there being real danger—It must be 
proved that disobedience of accused 
would have caused breach of peace 131a 
- S. 188—Person aware of proceed¬ 
ings under S. 145, Criminal P. C., and 
colluding with one party to deprive 
other of fruits of success—Person held 
bound by order under S. 145 635 

-S. 211—False information to Super¬ 
intendent of Police as to wrongful con¬ 
finement of informant by police officer 
constitutes institution of criminal pro¬ 
ceedings 711c 

-S. 228 — No direction by Local 

Government as regards Sub-Registrar 
being civil Court—Offence committed 
before him under S. 228 cannot be dealt 
with under Criminal P. C., Ss. 480 and 

482 366 

- Ss. 283 and 341—S. 283 does not 

contemplate pathway with regard to 
which there is no testimony of universal 
user sufficient to raise presumption of 
dedication to public 286<7 

-S. 290—Annoyance to members of 

single house is not public nuisance 713 
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—S. C 30a Expl. 1-Provocation 
<Tesfc of sufficiency enunciated 

._302—Possession of stolen goods 

recently after murder is material evi¬ 
dence to support conviction 3 

_S, 302—If husband discovers wife 

in act of adultery and.kills her he is 
guilty of manslaughter only and not 
murder—This rule cannot be extended 
when the relationship is not of husband 

and wife L , 1996 

-S. 323—Removing by force a per- 

son other than jndgment-debtor in 
decree for ejectment and possession is 
assault within meaning of S. 323 7206 

-S. 341 — Essential element in 

wrongful restraint is that person res¬ 
trained must have right to use thing 
complained of _ * 

-S. 363—Enticing away minor girl 

whose mother had lost right to guar¬ 
dianship by virtue of marriage Accused 
must be given benefit of doubt 665(2) 

-Ss. 366 and 376—Question of age 

of girl very material and if girl below 
14, that she was love smitten, wrote love 
letters and consented is immaterial in 
law 4376 

-S. 366—Judge charging jury under 

•S. 366 and explaining whole section to 
them need not suggest that if they find 
.girl not compelled by force to leave 
'father's house, they should proceed to 
consider whether deceitful means were 
practised upon her and thereby induced 
to leave father's house 433 

——S. 366—"Forced" includes forced 
by circumstanees 209a 

-S. 366—‘‘Seduced” includes subse¬ 
quent seduction for further acts of illicit 
intercourse 2096 

- S. 430—Landlord and tenant— 

Right to water-supply—Interference— 
Essentials of offence discussed 318a 

-S. 430—Offenoe under S. 430 is 

-grave form of mischief as defined in 
S. 425 and elements of S. 425 must be 
proved 289a 

-S. 448—Entry by decree-holder 

accompanied by officer of Court in exe¬ 
cution of decree for possession is not 
criminal trespass 720a 

' S. 485—Trade-mark consisting of 
impression moulded on glass and label 
—Person found only with mould with 
intention of counterfeiting trade-mark 
Person can be convioted under S. 485 

664 


?en -j ^48^—Proper test is whether 
ordinary unwary purchaser w0uld 72 8 

—--S. e 498—Le ga"l proof of marriage is 
necessary to support conviction It 
must be shown that marriage other 
than that under general law could 
effected in particular way ™ 

-S. 499, Excep. 10—Excep. 10 

does not refer to case where one man 
says of aoother that he married woman 

who was married before 
--S. 500—Person not committing acs 

—Still excommunicated by its imputa¬ 
tion—Imputation is defamatory 

Pilots Act (12 of 1859) 

--Admiralty-Prosecution under Act 

1-2 of 1859 should be launched after 
thorough enquiry ® 

Pleadings 

-Statement in affidavit by minor at 

instigation of interested persons—State¬ 
ment though true no finding can bo 

based on it , 3 a , 69 ' 

-Defences cannot bs excluded from 

the province of procedure unless they 
negative rule of procedure Ooi 

Police Act (5 of 1861) 

-S. 34 (7)—fylaking water is easing 

oneself 444f * 

-S. 34 (7)—Making water by side of 

road—High Court taking into consi¬ 
deration evidence of annoyance and 
hour of occurrence refused to set aside 
order of acquittal 4446 

Possession 

-Evidence—Order under Criminal 

P. C., S. 145, is admissible against all 
persons to prove fact of possession on 
date of order—As regards parties to 
proceedings order is admissible as evi¬ 
dence of possession before two months 
of date of order . 450a 

Practice 

--Appeal—Parties — Non-contesting 

defendant left out in appeal by con¬ 
testing defendants—Plaintiff in second 
appeal does not implead them as res¬ 
pondents—Appeal is not incompetent 

7486 

-Appeal—Final Court of fact should 

always ascertain from evidence if case 
made out is sustainable on evidence and 
should not depend upon admission of 
counsels 5596 

-Appeal—Question not purely of 

law, and requiring investigation into 
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Practice 

fact, should not be allowed in appeal 
after several stages of litigation 190a 

-Costs — Interlocutory orders for 

costs made by Court 'of appeal during 
progress of suit may be taxed forthwith 
and execution levied therefor 4656 

-Criminal trial—Trying Magistrate 

should not make any suggestion or re¬ 
presentation in his explanation submit¬ 
ted to High Court—Criminal P. C., 
S. 438 379(1) 

-Limitation — Remand — Point of 

limitation not raised before appellate 
Court—On remand it cannot be so raised 
if reference is limited 547(2)6 

New plea—Question of limitation 
can bo taken in second appeal for first 
time—Lim. Act, S. 4 703 d 

-New plea—Civil P. C., S. 100- 

Question of maintainability of suit can¬ 
not bo raised in second appeal in first 
instance 2676 

-Pleadings —See PLEADINGS. 

Precedents 

-Application of decision — Every 

decision must be examined with refer¬ 
ence to, and is an authority on facts of, 
that particular case 42 d 

Presidency Small Cause Courts Act 
(15 of 1882) 

- S. 38—Scope—Though wording in 

S. 38 is wide enough to cover jurisdic¬ 
tion on facts also it is limited to ques¬ 
tions of law only—Judgment such as 
would not have been given by reason¬ 
able man—New trial can be granted 

806a 

- S. 38—S. 38 allows successive ap- 

plications for new trial, but not succes¬ 
sive applications to set aside orders 
granting or refusing new trials 8066 
Presidency Towns Insolvency Act 
(3 of 1909) 

S. 9 — Judgment-debtor brought 
before Court under S. 55, Civil P. C., if 
intimates to Court that he intends to 
apply for adjudication as insolvent 
within one month and asking for order 
of release, he thereby gives notice that 
he i3 about to suspend payment of debts 
and thus commits act of insolvency 
within meaning of S. 9 555 

- S. 46—Duty of Court as regards 

debt proveable in insolvency as distin¬ 
guished from dividends to be allowed 

547(2)« 

- -S. 46—Nominal amount of proof 

of debt is not ’educed by subsequent 


Presidency Towns Insolvency Act 

receipt of any sum though same be con¬ 
sidered at time of paying creditor 

c «« 547(2)/ 

S. 52—English Bankruptcy Act 
(1813), S. 44—There is no difference 
between the two sections 171a. 

- S. 52 (2) (c) —Where property in 

goods delivered is to remain in sellers 
until payment insolvent is reputed 
owner 1716 

Ss. 60 and 40—Modern bankruptcy 
statutes in England can take effect under 
Act 547(2){/ 

-S. 76—“Interest” can* he given if 

surplus remains after paying debts 

547(2)6. 

Provident Funds Act (19 of 1925) 

S. 3 (2)—Railway Company cannot 
insist upon nominee taking out letters 
of administration 252a 

Provincial Insolvency Act (5 of 1920} 

*-S. 17—Application by creditor for 

debtor being adjudicated insolvent— 
Debtor dying before adjudication—Pro¬ 
ceedings can continue after latter’s 
death in presence of heirs 590a 

- S. 27 — Case brought within four 

corners of Act—No abuse of process of 
Court — Adjudication must bo made — 
Subsequent conduct may be considered 
at the time of discharge 576- 

--Ss. 28 (2), 34 and 61 (3)—Adjudi¬ 
cation order—Liability to pay rent of 
premises occupied by firm adjudicated 
insolvent as expenses of administration 
or otherwise and debt provable in insol¬ 
vency illustrated 459k 

-S. 34 — Debts provable under the 

Act are those accruing before adjudica¬ 
tion or at least obligation to incur ih 
must accrue before adjudication 

459a 

- S. 75—Application by creditor for 

declaring debtor insolvent — Debtor 
dying before adjudication—Court order¬ 
ing proceeding to continue after bring¬ 
ing debtors’ heirs on reoord — Whether 
order is appealable is doubtful even 
though leave is obtained under S. 75 (3) 
—Question should be decided in refer¬ 
ence to Civil P. C. 5906 

Provincial Small Cause Courts Act 
(9 of 1887) 

- S. 25—Decree is opposed to public 

policv—It is not improper to interfere 

with it 5966 

- 'Art. 35—Tenant’s suit for com¬ 
pensation against landlord for trespas 
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Provincial Small Cause Courts Act 

and mischief to holding is nob cogni¬ 
zable by Small Cause Court 240a 

Railways Act (9 of 1890) 

--S. 72—Suit for damages—Plaintiff 

cannot retain advantage of reduced rate 
and repudiate consideration for it, risk 
notes as being unauthorized 815c 

-S. 72 — Risk-notes, forwarding 

order and railway receipt need not bear 
eame date if shown to refer to parti¬ 
cular consignment 8l5e 

-S. 72—Suit for damages—Risk-note 

B—Word “misconduct” includes wrong¬ 
ful commission and omission intentional 
or unintentional of any act by railway 
company—Owner has to prove miscon¬ 
duct on part of railway company—Con¬ 
tract Act, S. 152 815/ 

-S. 72—Risk-note H — Wilful mis. 

conduct—Wilful misconduct means mis¬ 
conduct to which will is party—Some¬ 
thing opposed to accident 298a 

-S. 72—Risk-note H—Negligence— 

By negligence is meant the doing of act 
whioh reasonable man would not do or 
omission of act which is expected of 
reasonable man 2986 

—S. 72 (2) — Person signing con¬ 
signment note is person delivering 
.goods—Consignor is bound by signature 
•of person delivering goods 8156 

S. 72 (2) Signature on risk-note 
—Effect considered 815<Z 

:S-77 Railway refusing to make 
delivery of goods to which consignee 
is lawfully entitled is guilty of deten¬ 
tion and conversion of goods—Notice to 
Commercial Chief Manager is sufficient 
motme where there is no official as 

Manager S. 77 refers to destruction 
or deterioration of goods and is appli¬ 
cable to oases of conversion — Tort — 
■Conversion 332a 

~ S - 77 ~ In railways administered by 
•Government, notice to Chief Commer¬ 
cial Manager is sufficient 3326 

~ 7^ 7 77 * 8 ^applicable to 

conversion of goods 332c 

'*: 77 Object of S. 77 is to pre- 
•vent stale and dishonest olaims — It is 

-1W a a ud a n T eaP ° n ° f defence a ^ 8b 

a \ maaa3 fco onable rail- 

*£%£**" t0: d0RriVp ^Olaer of 

Record-of-Rights 33Zi 

—‘Entry in Record-of-Rights that 
-under-raiyat had right of ocoupancy — 


Record-of-Rights 

Presumption is that rights were acquired 
by custom 3156 

-Criminal trial — Evidence — Pre¬ 
sumption—Presumption of correctness 
attaching to finally published Record-of- 
Rights relates only to possession at 
times of its preparation—Such presump¬ 
tion by lapse of time 10 or 12 years 
is rendered of weakest description 1346 
Registration Act (16 of 1908) 

* -Ss. 17 and 49 — Registration is 

necessary for compromise operating as 
lease even though compromise embodied 
in decree—Statement in such unregis¬ 
tered compromise is however admissible 
as admission—Evidence Act, S. 21 559a 

* - S. 17 (1) (d) — Lease created by 

decree or order of Court — Lease must 
be registered 94e 

* - -S. 17 (b)—Document by usufruc¬ 

tuary mortgagee admitting satisfaction 
and releasing property does nob require 
registration 79 

- -S. 22—Misstatement of sub-regis- 

try in which property situate — Des¬ 
cription does not invalidate document 

235c 

S 

Societies Registration Act (21 of 
1860) 

- -S. 1 —Charitable purposes should be 

understood in wider sense—(06*fer) 

397 d 

Specific Performance 

-Effect of company going in liquida¬ 
tion while oontract entered into is sub¬ 
sisting is same as when party to con¬ 
tract becomes bankrupt or insolvent 

113c 

-Bankruptcy—Notice of adoption of 

oontract by trustee in bankruptcy is nob 
necessary 113d 

Specific performance of oontract by 
bankrupt to buy property is nob granted 
against trustees 113e 

Specific Relief Act (1 of 1877) 

-S. 18 —Conditions in sale by Regis¬ 
trar are same as those in ordinary con¬ 
tract by vendor and purchaser for sale 
of land — Decree-holder choosing to 
resoind the contract on failure by pur¬ 
chaser to pay balanoe is entitled to for¬ 
feit deposit—Calcutta High Court Ori¬ 
ginal Side Rules, Chap. 27 3JJ46 

- s. 26—Alienation—Manager—Rule 

that manager of joint family cannot 
bind minor by contract for purposq of 
immovable property is nob limited i m - 
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Specific Relief Act 

movable property — It also applies to 
contracts for family necessities Con¬ 
tract if divisible can however be en¬ 
forced except to extent of minor’s share 
—Hindu Law 457 

#-S. 42 - - Successor of mutwalli 

bringing suit for declaration that pre¬ 
vious decree declaring wakfnama a3 
invalid was null and void and that 
wakfnama was valid is not governed by 
S. 42—But such declaration cannot be 
given in presence of transferees unless 
it prays for annulment of transfers as 
well—Court-fees Act (1S70), Art. 17 and 
S. 7 (4) (c) 787a 

Stamp Act (2 of 1899) 

**- S. 23 — S. 23 doo3 not cease to 

apply by reason merely of fact that in¬ 
terest is compound interest (FB) 630 

-S. 26—Objection under, taken for 

first time in argument in appeal—Even 
if objection is tenable decree cannot be 
set aside 526c 

-S. 36—Document admitted rightly 

or wrongly on record by civil Court 
cannot be called in question at any 

stage of suit 577(1)6 

Succession Act (39 of 1925) 

- S. 138— S. 138 is applicable only 

to absolute bequests — Restraint upon 
alienation does not arise when bequest 

is of life-estate _ 7316 

- S. 222 — Mere exhibition of bad 

temper and levelling foolish charges 
against testator's nominee cannot pre¬ 
clude him from becoming executor 

803a 

Suits Valuation Act (7 of 1887) 

- S. 8—Value for jurisdiction follows 

value for the court-fee and not vice 
versa T 686a 

Tort . 

-Conversion — Railway refusing to 

make delivery of goods to which con¬ 
signee is lawfully entitled is guilty of 
detention and conversion of goods 
Notice to Commercial Chief Manager 13 
sufficient notice where there is no offi- 
cial as "Manager” S. 77 refers to des¬ 
truction or deterioration of goods and 
is applicable to cases of conversion — 
Railways Act, S. 77 332a 

_Negligence — Damages — Plaintiff 

dashed from behind by tramcar and re¬ 
ceiving injuries — If plaintiff s own 
negligence is last act which brought 
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about accident, he cannot recover dama¬ 
ges although driver of car was also- 
negligent in not stopping his car when 
he first saw plaintiff in his way 603 

-Negligence — Collision — Suit for 

damages—Court has first to determine 
cause of accident 97a 

* -Negligence—Suit for damages — 

Accident partly caused by negligence of 
plaintiff and partly by negligence of 
defendants—Liability how to be deter¬ 
mined explained 976 

* -Negligence — Negligence means 

failure to exercise reasonable skill in 
particular circumstances 97c 

-Negligence—Damage due to two or 

more acts—It must be proved that the 
damage was effect of concurrent opera¬ 
tion of those acts 97tf 

-Negligence—Collision — Tests for 

ascertaining cause is same at common 
law and Court of Admiralty 97c 

-Negligence — Contributory negli¬ 
gence—In Admiralty liability is appor¬ 
tioned 97/ 

-Trespass—Possession alone is suffi¬ 
cient to sustain claim against mere 
wrong-doer 113/ 

-Trespass—Trespass to coal mine — 

Damages, measure — Rule laid down 

113fc 

Trade-mark 

-Nature of property in trade-mark- 

stated 678a- 

-Infringement — Refraining from 

taking steps against infringer who has 
undertaken not to violate right in¬ 
future does not weaken right of owner 
of trade-mark to sue for infringement 

6786 

-Declaration of description is evi¬ 
dence of genuineness 678c 

-Infringement — Where both the 

parties deal in the same manufacture 
the mere fact that the dealers in those- 
manufactures are not deceived by the- 
labels does not conclude the case It- 
has to be considered what class of 
people buy the manufactures 678/ 

-Infringement of — Similarity 

Standard of comparison should be that 
of lay public and not that of experts 

274a 

Transfer of Property Act (4 of 1882) 

-S. 40—Covenant to pay share of 

purchase money to landlord as condi¬ 
tion precedent to recognition of transfer 
is covenant running with land 357a- 
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Transfer of Property Act 

-S. 40—When agreement negative 

substance negative form of expres- 
immaterial and principle of res¬ 
trictive covenant applies 3576 

- S. 41-(Per Jl litter, J.)—Mortgagee 

is not ostensible owner within S. 4L— 
Transferee from such mortgagee must 
prove consideration in suit on the 
mortgage - (./ ack, J ., contra) 92e 

- S. 52—Basis of doctrine of lis pen¬ 
dens is not notice, but finality of pro¬ 
ceedings _ 5396 

-S. 53 — Transaction vitiated by 

fraud—Not only parties to fraud bat 
innocent party also is affected 5306 

- S. 54—Contract by mortgagee to 

roll mortgage debt—Consideration paid— 
Mortgagee is Dot benamidar of purchaser 
until sale deed is completed 263 d 

- S. 55—Provision under S. 55 (l) (g) 

cannot be enforced against vendor with¬ 
out express covenant after completion 
of purchase— Where covenant is one 
which cannot bo implied from sale deed 
—Art 116 does not apply—Lim. Act, 
Art. 116 568 

- Ss. 55 and 108—S. 108 contains 

no provisions as to title — Lessee can 
repudiate lease on showing that interest 
oonveyed to him would be nugatory— 
Lessee canDot call for proof of title in 
general manner 561c 

-S. 55—S. 55, though implying some 

warranty as to title, does not reqnire 
abstract title—It does not require seller 
to show good title by production of 
doonmonts 561c 

* S. 58 (e) —Lease by mortgagor 

under English mortgage nob in ordinary 
oourse of management does not bind 
mortgagee—T. P. Act, S. 66 3356 

^ S. 59 Definite and affirmative 

proof that Sub-Registrar affixed his 
signature in presence of executant is 
necessary to constitute him an attesting 
witness 750a 

5. 59 - Executant signing docu¬ 

ment Scribe signing it just after 
him—Other witnesses signing it after 
scribe Scribe is attesting witness 

* c cc 7506 

Z, Lease by mortgagor under 

English mortgage not in ordinary course 
of management does not bind morfc- 
gagee-T p. A ot, S. 58 (e) 3356 

S. 68—Suit for mortgage money 
on dispossession—Cause of action arises 
on date of dispossession and is not sus- 
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Transfer of Property Act 

pended till date stipulated for under 
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. * * A. I. R. 1930 Calcutta 1 
Full Bench 

Rankin, C. J. f and C. C. Ghose 
and Buckland, JJ. 

Gooptu Estate Ltd . In re. 

Civil Reference, 'Decided on 12tli 
August 1929, made by Commissioner of 
Income-tax, Bengal. 

& (a) Income-tax Act (1922), S. 9 — Asses- 
tee owner of property consisting of building 
—Income-tax is charged upon basis of no¬ 
tional income. 

Where fcho *asS38S30 is the owner of proparty 
consisting of any building or land appurtenant 
thereto, the statute charges him upon the basis 
of a notional incomo the amount of which is 
computed by finding tho bona fido annual 
valuo and making tho deductions therefrom 
which are allowod by S. 9. (P 3 C I] 

^ # (b) Income-tax Act, S. 9—S. 9 is in¬ 
applicable to assessces having limited in¬ 
terest in land. 

Whore tho assess have only a limited in¬ 
terest, namely tho interest of a lessee for fifty 
years, S. 9 is inapplicable. [P 3 C 1] 

(c) Income-tax Act (1922), S. 10 — Sum 
earned by acts done in carrying on business 
in house property is assessable—Asseisee is, 
however, entitled*to allowance for deprecia¬ 
tion as mentioned in S. 10 (2) (vi). 

Where the lotting out of property upon lease 
for salami and for rent, tho forfeiting of leases 
where possible and exaction of fresh silami and 
lueroased rout aro all acts done in the carrying 
on or carrying out of a businoss in houso pro¬ 
perty, tho sum is ounod us part of tin profits of 
tho business, and is assessable accordingly to 
tax, but tho assjssoo will bo on tit led to tho al¬ 
lowance m respect of depreciation on build- 
jngs machinery, plant or furnituro prescribed 
by Cl. (vi), sub-s. 2, S. 10:: Commissioner 
f v - Melbourne Trust Ltd., (1914) .4. 
i/H nn ln rt ' s P an ^ h Prospecting Co . ( 1911 ), 
i Co ' ™‘ v * Sorbet ( 1897 ); 

* A(A^\ Rel ° n . [P3C1.2] 

* *W) Income-tax Act (1922), S. 10- 
“Profits” explained. 

1930 C/1 & 2 


“Profits" implies a comparison between the 
state of a business at two specific dates usually 
separated by an interval of a year, and if the 
company is to bo regarded as dealing iu house 
property by letting it out for premium and rent 
in the course and for the purposes of its busi¬ 
ness, the money value of tho extent to which 
at the end of a year it betters its position by 
such means will bo assess\ble as profit. If its 
position is bottered by other means, from causes 
not directly connected with tho business of the 
company, the enhanced valuo though realised 
is not part of tho profits of the business. 
Evoryting depends upon what tho business is. 
In re , Spanish Prospecting Co (1911) 1 Ch. 92; 
Californian Caso (1904) 5 T . C. l.VJ and 
Tehran Case , (1910):5 T.C. G53, Rel. on.[P 3 C 2j 

❖ # (e) Income-tax Act <1922), S. 12 — 
Expenditure to obtain income from capital 
asset negligible—It is a case of man in re¬ 
ceipt of clear revenue— Accounting princi¬ 
ples explained. 

If tho oxponditure required to obtain tho in¬ 
come from the capital asset is uogligiblo tho caso 
is tho simple caso of a man in receipt of a clear 
rovonuo therefrom. If sumo considerable ex¬ 
penditure is nocessary before tho annual return 
can ho obtained thon tho history of tho year will 
he stated in tho form of a "Trading" or “Revenue" 
account or account of the receipts and expen¬ 
diture during the year. It is ossoutia! when 
accounting on this basis, to oxetudo from either 
side of tho account, matters which in subs- 
tanco represent only a rise or full in tho valuo 
of tho asset from which rovonuo is derived as 
distinct from net rovonuo 'itsolf or which re¬ 
present only a change in tho form of tho invest¬ 
ment, whether tho change ho a change into 
nionov or into somo other form of property. 

(P 3 C 2, P 4'C 1] 

* *(f) Income-tax Act (1922), S. 12— 
Assessces taking lease from R — This lease 
subject to building lease demised »to Tata 
Bank—Tata Bank paying'salami—Tata Bank 
going into voluntary liquidation for purpose 
ot amalgamation*with Central Bank—Asses¬ 
ses taking advantage of forfeiture clause 
of re-entry—Central Bank compromising by 
paying one lakh of rupees —Income-tax 
authorities claiming this sum assessable in- 


V 
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come — Sum held lo be «alami_but not asses¬ 
sable. 

The assessees were limited company who in 
1022 took a lease for fifty voars from the re¬ 
presentatives of one R of certain properties 
which included the promises known as 100 
Clive Street, Calcutta. This lease was subject 
to a building lease previously granted in June 
1020, by the oxocutors of the will of R whereby 
the premises 100 Clive Street were demised for 
fifty years to the Tata Industrial B\nk Limited 
on a monthly rental of Rs. 5,000. The Tata 
Industrial Bank Limited had paid a premium 
or silami of one lakh of rupees and by the 
terms of the lease had undertaken to demolish 
the building then standing on the demised 
premised and to erect thereon a new offico buil¬ 
ding in accordance with conditions to bo ap¬ 
proved by the lessors. In August 1023 the 
Tata Insudstrial Bank Limited having expen¬ 
ded a large amount of money upon the erection 
of the new building, wont into voluntary 
liquidation for the purposes of a scheme of 
amalgamation with the Central Bank Limited. 
Thereupon the assessees taking advantage of a 
forfeiture clause in tho lease of 1020 which 
gave power to the lessors to re-enter if the Tata 
Industrial Bank Limited should go into liqui¬ 
dation, claimed to determine the lease and de¬ 
mand immediate possession. Tho Central Bank 
of India, Limited, faced with this claim, com¬ 
promised with the assessees who waived tho 
forfeiture and agreed to a transfer of the 
lease to tho Central Bank Limited in conside¬ 
ration of a lump sum payment of Rs. 1,00,000 
and a further monthly payment of Rs. 750 
during tho residue of the lease. Tho sum of 
one lakh was paid by the Central Bank Limi¬ 
ted to the assessees on ‘21st Decomber 1023. In¬ 
come-tax authorities for the year of assessment 
1 >27-1023 claimed to tre\t this sum as part of 
the assessable income of tho assessees. 

Held: that the sum of one lakh of rupees 
was to be regarded as a salami or premium in 
tho ordinary sjnso, but could not be treated as 
an assessable income within tho meaning of 
S. 1*2: A. I. R. 1024 Pat. 670, Ref. [P 4 C 2] 

A. K. Hiy, Sukumar Hitler and 
Susil Sen —for Assessees. 

Advocate General and Radha Binode 
Paul —for Reference. 

Rankin, C. J.—The assessees are a 
limited company (Gooptu Estate Limi¬ 
ted) who in 1922 took a lease for 50 
years from tho representatives of one 
Ram Chundor Gooptu of certain proper¬ 
ties which included the premises known 
as LOO Clive Street, Calcutta. This leaso 
was subject to a building leaso previous¬ 
ly granted in June 1920, by the executors 
of tho will of the said Ram Chunder 
Gooptu, whereby the promises 100 Clive 
Street were demised for 50 years to the 
Tata Industrial Bank Limited on a 
monthly rental of Rs. 5,000. The Tata 
Industrial Bank Limited had paid a pre¬ 
mium or salami of 1 lakh of rupees and 


by the terms of the leaso had under¬ 
taken to demolish the building then 
standing on the demised premises and to 
erect thereon a new office building in ac¬ 
cordance with conditions to he approved 
by the lessors. In August 1923 the Tata 
Industrial Bank Limited having expen¬ 
ded a large amount of money upon the 
erection of the new building, went into 
voluntary liquidation for tho purpose of 
a scheme of amalgamation with tho 
Central Bank Limited. Thereupon tho 
assessees, Gooptu Estate Limited, taking 
advantage of a forfeiture clause in tho 
leaso of 1920 which gave power to the 
lessors to re-enter if tho Tata Industrial 
Bank Limited should go into liquidation, 
claimed to determine the leaso and de¬ 
mand immediate possession. The Cen¬ 
tral Bank of India Limited, faced with 
this claim, compromised with tho as¬ 
sessees who waived the forfeiture and 
agreed to a transfer of tho lease to the 
Central Bank Limited in consideration 
of a lump sum payment of Rs. 1,00,000 
and a further monthly payment of 
Rs. 750 during the residue of the lease. 
The sum of 1 lakh was paid by the 
Central Bank Limited to the assessees 
on 2lst December 1923. Income Tax 
authorities for the year of assessment 
1927-1928 have claimed to treat this sum • 
as part of tho assessable income of the 
assessees and the Commissioner of In¬ 
come-Tax, Bengal, has at their request 
referred to this Court the following 

questions of law: — 

(1) Whether the sum of Rs. 1.00,000, having 
been received in consideration of tho waiver of 
thoir rights in connexion with a broach of tho 
lessee of a vital condition of tho lease, is in tho 
circuinstanc3S a casual gain or a non-recurring 
incomo within tho meaning of S. 4, sub-S. 3, 
Cl. 7, Income-Tax Act. 

(2) Whether the said sum Rs. 1,00,000 was a 
salami, and whether even assuming that it was 
a salami, it is an assessable income within tho 
meaning of tho Incomo-tax Act or is a capital 
or capital and casual non-recurring rocoipt as 
held in the case, Shiva Prasad Singh v. 
Emperor (1). 

(3) Whether tho income derived accrued and 
received in the year 1923 can in tho circum¬ 
stances, viz.,the transfer of tho amount from one 
account to another to suit tho convenience of 
accountancy be treated as assessable incomo in 
tho year 1927-23. 

I propose to consider the second ques¬ 
tion first. Tho assessment order dated 
30th November 1927 has been included 
in the paper book and from this as well 
as from the case stated, it appears that 

(1) A. 1. R. 1924 Pat. 679=4 Pat. 73. 
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the assessment was made under S. 12 
of the Act under the head other 
source.” The assessment order shows 
that the assessment being under S. 12, 
and not under the head “business,” the 
Income-tax authorities have refused to 
permit the assesseo to take credit for any 
sum on account of depreciation of the 
buildings etc. which are part of their 
capital assets. 

In a case of this character much 
may depend upon the particular head 
of charge under which the assessees 
are being brought, and the question 
before us is not to be decided under 
S. 9,10 or 11 of the Act. Where the 
assessee is the owner of property con¬ 
sisting of any buildings or land ap¬ 
purtenant thereto, tho statute charges 
him upon tho basis of a notional income 
the amount of which is computed by 
finding the bona fide annual value and 
making the deductions therefrom which 
are allowed by S. 9. As the assessees in 
this case hive only a limited interest, 
namely, the interest of a lessee for fifty 
years the Income-tax authorities may 
well bo right in regarding S. 9 as in¬ 
applicable to the case. Again, if in tho 
view takon by the Commissioner the 
circumstances are not such that the as- 
sossees can be regardod as carrying on a 
business in house property a view which 
has not been questioned before us and 
which must clearly be accepted, it is ob¬ 
vious the assessees cannot be made 
liable upon principles which are appli¬ 
cable only to persons carrying on busi¬ 
ness. 


If we wore dealing with this c 

under S. 10 of the Act, and upo 

finding that the letting out of r 

party upon lease for salami and 

rent, the forfeiting of lease wh 

possible and the exaction of fr 

salami and increased rent wore all a 

done in the carrying on or carry 

out of a business in house prope 

it might well be correct to have that 

sum now in question was earned as r 

of the profits of the business, and \ 

assessable accordingly to tax : : Comv 

S l°. ner t °f n s Taxes v. Melbourne Tr 

oTli\ d A 2 ^ In re S P anish Prospect 
vaJ. Ass ets Company Limited v. F 

2) B 9 SSi A ft, 1 ? > lr 84 L J - P 0 - 21=30 r 

f<n rio?, 8 ! to 1 , 1 LT - 10,0 - 

3 R 9 ™ 1 \? h - 02=80 L.J. Ch. 210=27 ' 

LT 609 SJ - 63=18 191= 


brs (4). On the other hand on that view 
the assessee would be entitled to the 
allowance in respect of depreciation on 
buildings, machinery, plant or furniture 
prescribed by Cl. (vi), sub-S. 2, S. 10. 

From this standpoint “profits” as Lord 
Moulton observed in In re, Spanish Pros¬ 
pecting Co. (3), implies a comparison 
between the state of a business as two 
specific dates usually separated by an in¬ 
terval of a year, and if the company was 
to be regarded as dealing in house pro¬ 
perty by letting it out for premium and 
rent in the course and for the purposes 
of its business, the money value of the 
extent to which at the end of a year it 
had bettered its position by such means 
would be assessable as profit. If its 
position was bettered by other means, 
from causes not directly connected with 
the business of the company, the en¬ 
hanced value though realised is not part 
of the profits of the business : Califor¬ 
nian case (5), Tebrau case (6). Every¬ 
thing depends upon what the business is. 

If, however, the assessee is not carrying 
on a business the matter must be exa¬ 
mined from another angle. The absence 
of any provision in S. 12 of tho Act for an 
allowance of depreciation on fixed capi¬ 
tal is an indication of the difference. It 
points to the fact that under this head 
the income can prima facie bo ascer¬ 
tained without a valuation ‘of all assets 
at two different dates and by means of a 
computation of receipts and expenditure 
into which the rise or fall of capital 
values does not enter. If the expendi¬ 
ture required to obtain the income from 
the capital asset is negligible the case is 
the simple case of a man in receipt of a 
clear revenue therefrom. If some con¬ 
siderable expenditure is necessary before 
the annual return can be obtained then 
the history of the year will be stated in 
the form of a “Trading” or “Revenue" 
account or account of the receipts and 
expenditure during the year. It is essen¬ 
tial when accounting on this basis to ex¬ 
clude from either side of tho account 
matters which in substance represent 
only a rise or fall in the valuo of the as¬ 
set from which revenue is derived as dis¬ 
tinct from tho net revenue itself or 
which represent only a change in the 
form of the investment, whether tho 

4) [1897] 9 T.O. 542. ' 

5) [1901] 5 T.C. 159=6 F. 894. 

6) [1910] 5 T.O. C58. 
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change ho a change into money or into 
some other form of property. 

Now cases of salami or ‘premium upon 
a lease may present considerable diffi¬ 
culty in maintaining the distinction bet¬ 
ween capital and revenue accounts. In 
Raja Shiva Prasad's case (l), Dawson- 
Miller, C. J. discussed the question in 
the case of a holder of an impartible Raj 
who possessed zemindari properties. The 
case before us is the case ol a company 
and apparently of a company which pos¬ 
sesses a good many leasehold properties. 
But under S. L2 of the Act and upon the 
facts stated in the case I do not see how 
a different result can be arrived at from 
that which would have been correct had 
the lease of 100 Clive Street been the 
solo capital asset of an individual. S. 12 
covers many different typos of income 
but even if it be assumed that such mat¬ 
ters would affect the question, the case 
stated contains no findings as to the 
character or constitution of the company, 
the purpose for which it was formed, the 
extent of its operations or the particular 
character of the transaction by which 
the representatives of Ram Chandra 
Gooptu deceased with the assent of the 
beneficiaries under his will have demised 
his properties to Gooptu Estate Ltd. We 
know indeed that the assessee company 
is not said to be carrying on a business 
and it may be, for ought we know, that 
it has been formed merely to provide 
convenient machinery for management 
or as a scheme by which the testator’s 
estate can bo administered and in the 
end distributed to the best advantage. 

Looking at the assessees therefore 
simply as owning leasehold property 
from which they derive a revenue, wo 
find as regards 100 Clive Street, that 
they are charged and chargeable under 
S. 12 with tho whole of the rent not¬ 
withstanding that it is derived from a 
wasting asset. They have a lease for 50 
years from 1922 and tho property is sub¬ 
let for 50 years from 1921. In 1923 when 
the Tata Industrial Bank incurred a for¬ 
feiture of their lease the assessecs in¬ 
stead of being interested merely as re¬ 
versioners entitled to the rent reserved 
during the currency of the lease became 
at one stroke entitled to immediate pos¬ 
session of the property as it then stood. 
Then investment or capital asset had ad¬ 
vanced suddenly in value and they were 
free to deal with it as they liked, sub¬ 


ject only to tho covenants in their own 
lease. Had they sold it no part of the 
purchase price could have been regarded 
as revenue. Had they sold a half share 
in it the same would still hold. What 
then did they do ? By a bargain with 
tho Central Bank they contrived to the 
extent of Rs. 1,00,000 to realize the en¬ 
hanced value at once and the rest of the 
enhancement in value of their asset they 
converted into a right to an additional 
monthly sum of Rs. 750. The finding by 
tlie Commissioner is that the Rs.* 1,00,000 
was * in the nature of a salami or pre¬ 
mium” and he adds : 

“paid in consideration of the Central Hank fry¬ 
ing allowed to replace the original lessee.'' 

These last words are not very lucid 
because the sum was not ’exacted as a, 
term of mere assent to an assignment 
but bv reason of the claim that the lessee 
had incurred a forfeiture and in consi¬ 
deration that the forfeiture was waived. 
The sum in question is certainly to be 
regarded as a salami or premium and 
that in the ordinary sense. It was de¬ 
manded and paid in respect of resettle¬ 
ment of this property not for a year or 
even for a few years only but for the re¬ 
maining 48 years out of tho 49 years! 
which exhausted the assessees’ leasehold; 
interest. I do not say that salami can 
never bo income under S. 12 but it would 
in my opinion bo highly unreasonable to. 
treat any part of this salami as income.| 
The very logic by which the Act has ex-' 
eluded from tho account any allowance 
for depreciation of this wasting asset ex¬ 
cludes this item also. Neither has place 
in a revenue account, if the account be 
strictly limited to its immediate purpose. 1 

In my opinion the socond question re¬ 
ferred to us should be answered in favour 
of tho assessee. In this view the other 
questions do not arise and need not be 
discussed. 

The assessees must have their costs of 
the reference. 

C. C. Ghose, J. — 1 agree. 

Buckland, J. — 1 agree. 

V.S./.ft.K. Reference an v %rc red . 
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fa) Limitation Act, S. 14—Breach of con¬ 
tract in taking delivery of goods—Dispute re¬ 
ferred to arbitration—Award filed in Court 
—Execution taken out—Deposit of amount 
under award in Court under protest —Suit 
by purchaser for declaration that award 
invalid—Suit decided in favour of purcha¬ 
ser But important finding-in favour of seller 
—Findings as to breach of contract by pur¬ 
chaser necessary for decision in that case 
but not substantially in issue—Suit by seller 
for damages for breach of contract—Suit 
held not barred by res judicata and period 
after submission of matter to arbitration to 
final decision in previous suit was suspen¬ 
ded while computing limitation for subse¬ 
quent suit—Civil P. C., S. 11. 

A firm entered into a contract to purchase 
a specific quantity of a commodity expected 
to arrive ex a ship. Accordingly On arrival a 
notice of arrival was. sent to purchasers and 
dulivory order tendered but purchasers failed 
to tako delivery whereupon goods were resold 
at a loss. Tho contract which was partly 
printed and partly in writing contained an 
arbitration clause according to which the 
sellers after giving notice to that effect appoin¬ 
ted an arbitrator and filed his award in tho 
Court. Execution was taken out, goods of 
purchaser seized but wero ovontually released 
on purchaser paying tho amount of award with 
costs in Court. Tho doposit was made under 
protest. The purchasers thon instituted a 
declaratory suit against tho sellers for decla¬ 
ration that arbitration was invalid and ob¬ 
tained an injunction against thorn restraining 
thorn from withdrawing the aforesaid amount. 
Subsequently an ordor was mado that tho 6uit 
and arbitration matters should bo amalga¬ 
mated and on purchaser giving suroty and 
undertaking to pay intorest in tho ovent of suit 
being docrccd in favour of sellers the amount 
standing to the credit of the arbitration matter 
was paid out to purchasers. In that suit tho 
purchasers alleged that thoy had been always 
ready and willing to tako dolivoy of the goods, 
that tho rosalo was bogus, that no loss had 
been sustained, that tho arbitration was in¬ 
valid as arbitrator was ineligible according to 
tho terms of tho arbitration clause and that 
Boilers wilfully mislod and decoivcd tho arbi- 
wrongfully procurod tho award by 

was bSSf 17 C ° ncoalin 8 facts * *hafe ^o rosalo 
. bogus as there were no goods to bo resold 

The Court ' th ° * ellors 6uflercd loss. 
fchA ann* dld not 8 P 0c ifically find oithor that 

SSufSi fT a8 r< ? ady 0r thafc th0 was 

A V? e pnco Wftfl tho fair raarkot price; 
but.found that the arbitrator had not been 


misled, that no fraud had been made out, that 
the arbitrator was eligible, the arbitration was 
valid and so passed decree in favour of sellers. 
On appeal the appellate Court set aside the 
decree on the ground that the arbitrator was 
ineligible and so arbitration invalid. It was 
further found that the sellers had goods, wero 
ready and willing to sell but that tho purcha¬ 
sers were unwilling to purchase, that thcro was 
genuine resale, that the sellers sustained loss 
due to breach of contract and tho awards had 
not he.'u procured by fraud. Consequently as 
the sellers had succeeded upon chief matters 
which required taking of evidence, tho Court 
made no orders as to cost but ordered the 
sellers to repay to tho purchasers tho aforesaid 
sum in accordance with the order. Thereupon 
iho sellers instituted a suit for damages for 
breach of contract and alleged that they real¬ 
ized the said sum by enforcing the aforesaid 
award and were entitled to retain it by reason 
of their right of appropriation as creditors of 
the purchasers. They further maintained that 
original cause of actirn remained suspended 
from the date of award or tho filing thereof 
or of the execution proceedings up to the dato 
of the judgment of the Court of appeal, that 
alternatively a fresh cause of action for the 
samo amount aroso in consequonco of that 
judgment ; that their original claim remained 
satisfied up to the judgment and that thoy 
had a right of set-off against the sum which 
they had been ordered to refund. 

Held : (1) that tho issues of fact raised in 
this suit wero not directly but substantially 
in issue in the previous suit, as tho direct 
issuo iu previous suit was whether tho award 
had been obtained by fraud : and it was neces¬ 
sary practically and substantially to go into 
tho whole evidence regarding tho contract and 
its breach and how tho loss was sustained 
and since tho previous suit was decreed in favour 
of purchasers they wero not in a position to 
appeal against the findings of facts against 
them and sollors could not got a decree, being 
defendants, and so the issuo concerning breach 
of contract could not bo considered ns finally 
decided within the moaning of S. 11, Civil P. C. 

[P 7 C 2] 

f‘2) The suit was maintainable either on the 
ground that upon litoral construction of S. 14, 
Lim. Act* limitation was in suspenso or upon 
tho ground that a fresh causo of action arose 
as a rosult of tho judgment of tho Court of 
appeal ; 12 .V. I. A. 244 and A. I. R . 1916 
P. C. 96. Foil.; A. I. R. 1926 Cal. 65; A. I. It 
1924 Cal. 600 ; A. I. R. 1921 Lah. 71 and 43 
Mad. 845, Re). [p 10 C 1] 

(b) Limitation Act, S. 14 — Proceedings 
before arbitrator. 

Proceedings before an arbitrator are procood- 
iugs in a Court. [p 3 C 1] 

y ( c ) Civil P. C. S. 11—S. 11 it not exhau¬ 
stive. 

Section 11 is not exhaustive of tho circum¬ 
stances in which an issue is res judicata. 

CP BOi] 

N. N. Sircar and S. C. Bose— for 
Plaintiffs. 

B. K. Ghosh and P. C. Ghosh —for De¬ 
fendants. 
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Judgment.—The facts in this case 
are as follows : By seven contracts, 
partly printed and partly in writing, 
and cl.ito 1 10th November 1920 the plain- 
tills sold to the defendants 187* tons of 
white Java Sugar ex. S. S. “Rajput.” 
Notice of arrival was sent to the defen¬ 
dants on the 16th December, and on 5th 
January 1921 the delivery order was ten¬ 
dered. Defendants failed to take deli¬ 
very, and thereupon the goods were re¬ 
sold on the 6th at a loss of Rs. 22,899-3-3. 

Defendants disputed their liability, 
and as the contracts contained arbi¬ 
tration clauses, plaintiffs appointed a 
Mr. Duggan to act as sole arbitrator, the 
defendants having refused to make any 
appointment. Defendants declined to 
recognize the arbitration, and on 25th 
January 1921 the arbitrator made seven 
ex parte awards in favour of the plaintiffs, 
and these were filed in Court on the 
31st. Seven warrants of attachment were 
issued on 3rd February. These were 
entitled “In the matter of the Indian 
Arbitration Act (9 of 1898)*’ and “In the 
matter of a reference to arbitration, etc., 
Nos. 32 to 38 of 1921.” The warrants 
were executed and goods seized and 
defendants paid to the Sheriff, under 
protest, the sum of Rs. 26,220-7-1 for 
debt and Sheriff's costs to obtain release 
of their goods, and, on the 15th April, 
the said sum was paid by him into 
Court to the credit of Nos. 32-38 of 1921 
as aforesaid. 

On 5th April, defendants had insti¬ 
tuted Suit No. 1008 of 1921 against 
plaintiffs and obtained an injunction 
restraining them from withdrawing the 
aforesaid sum from the Sheriff or from 
Court, and on 21st an order was 
made by Greaves, J., that that suit and 
the seven arbitration matters aforesaid 
should be amalgamated, and that, with¬ 
out prejudice to the right of contention 
of the defendants, on the plaintiffs 
giving security and undertaking to pay 
interest in the event of the suit being 
decreed in favour of the defendants, the 
aforesaid sum then standing to the credit 
of the said arbitration matters should bo 
paid out to the plaintiffs. 

By their plaint in that suit, defendants 
alleged that they had always been ready 
and willing to take delivery of the goods, 
that the resale was bogus and the loss 
had not been sustained, that the arbitra¬ 
tion was invalid as the arbitrator was 


ineligible according to the terms of the 
arbitration clause, and that plaintiffs 
wilfully misled and deceived the arbi¬ 
trator and wrongfully procured the afore¬ 
said awards by fraudulently concealing 
material facts, namely, that the delivery 
order was bogus and did not represent 
any goods, that the resale was bogus, as 
there were no goods to resell, and that 
consequently the plaintiffs suffered no 
loss. 

The suit was heard by Costello, J., 
and the following issues were raised : 

(1) Was there a valid submission ? 

(2) Was Mr. Duggan eligible to act as arbi¬ 
trator ? 

(3) Was he validly appointed as solo arbi¬ 
trator ? 

(4) Were the awards obtained by fraud on 
the basis of a resale which never took place ? 

The question raised in issue 2 turned 
on whether Mr. Duggan could be des¬ 
cribed properly as a European merchant 
within the meaning of the arbitration 
clauses, he being only an assistant and 
head of a department in a firm of 
European merchants. 

On issue 4, evidence was given in full 
of the facts concerning the readiness of 
the seller, the unreadiness of the buyer, 
the resale and the loss sustained. How¬ 
ever, in his judgment given on 25th 
February 1927, Costello, J., quite pro¬ 
perly confined himself strictly to the 
issues raised by counsel, and especially 
the allegation of fraud which lie des¬ 
cribed as the real ground of complaint. 
He did not specifically find either that 
the seller was ready or’ that the resale 
was genuine or that the price was the 
fair market price. But ho found that 
the arbitrator had not been misled, that 
no fraud had been made out, that the 
arbitrator was eligible, that the arbitra¬ 
tion therefore was valid, and passed a 
decree in favour of the present plaintiffs. 

Upon appeal, the learned Judges, by 
their judgment delivered on 21st March 
1928, set aside this decree on tho ground 
that tlie arbitrator was ineligible and 
the arbitration therefore invalid. But 
with regard to the question which they 
said had occupied the greatest amount 
of tho time and attention of tho Court 
below and the appeal Court and on 
which whole caso had been thrashed out 
upon the evidence, they found specifically 
that the sellers had the goods and wore 
ready and willing to sell, that tho buyers 
were unable and unwilling to take deli- 
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very that there was a breach of con¬ 
tract and a genuine resale, that the price 
was reasonable, that the loss was sus¬ 
tained by the sellers by reason of the 
breach, and that the awards had not 
been procured by fraud. Consequently, 
as the sellers had succeeded upon the 
chief matters which required the taking 
of evidence, they made no order as to 
costs, but ordered the sellers (the present 
plaintiffs) to repay to the defendants the 
aforesaid sum of Rs. 26,220-7-3 with 
interest in accordance with the order of 
Greaves, J. 

Thereupon, on 22nd March 1928 the 
present suit 639 of 1928 was instituted. 
By their plaint plaintiffs claim the sum 
of Rs. 25,016-3-9, as damages for breach 
of the contract already referred to, and 
they allege that they realized the said 
sum by enforcing the aforesaid awards, 
and are entitled to retain it by reason of 
their right ©{appropriation as creditors 
of the defendants. They also say that 
their original cause of action remained 
suspended from the date of the awards or 
of the filing thereof or of the execution 
proceedings up to Jihe date of the judg¬ 
ment of the Court of appeal, that alter¬ 
natively a fresh cause of action for the 
same amount arose in consequence of 
that judgment, that their original claim 
remained satisfied up to that time, and 
that they have a right of set-off against 
the sum which they have been ordered 
to refund. 

By their written statement, the defen¬ 
dants allege, inter alia, that the suit is 
barred by limitation, they deny any 
breach of contract and all other allega¬ 
tions in the plaint. 

The issues raised are as follows : 

(1) Is tho suit barred by limitation ? 

J2) Were plaintiffs ready and willing to per¬ 
form tho contract ? 

(3) Was any extension of time given for 
taking delivery, as alleged in para. 6 of tho 
written Btatomont ? 

(4) Was thero a gonuine resale ? 
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I will deal first with the question of 
res judicata. This issue is important in 
the light of events which have happened, 
though I decided to hear the evidence 
once again, and came to the conclusion 
hereinafter stated. S. 11, Civil P. C., 
states inter alia that no Court shall try 
any issue in which the matter directly 
and substantially in issue has been 
directly and substantially in issue in a 
former suit between the same parties 
and has been finally decided. 

In my opinion, the issues of fact raised 
in this suit were not directly, though 
they were substantially, in issue in suit 
No. 1008 of 1921. The direct issue in 
that suit was whether the awards had 
been procured by fraud and were so dealt 
with by Costello, J. But in order to 
decide that issue, it was necessary, practi¬ 
cally and substantially, to go into the 
whole of the evidence rogarding the con¬ 
tract and its breach by the buyers, and 
tho loss sustained, and in fact all that 
evidence was given. And the Court of 
appeal based their decision that the 
awards were not fraudulently procured 
upon their specific findings of fact, that 
the buyers had been guilty of breach of 
contract and that the sellers had suffered • 
the loss claimed. However, the issue 
cannot be said to have been finally deci¬ 
ded within the meaning of the section, 
because tho suit was decreed in favour 
of the buyers, who were not there¬ 
fore in a position to appeal against 
tho specific findings, and the sellers 
being defendants in the suit wore not in 
a position to ask for a decree. Further, 

I doubt whether these findings were 
necessary for the determination of the 
appeal. However that may be, I have 
heard the evidence over again and have 
come to the same conclusion. I do not 
propose to discuss for a third time evi¬ 
dence which has been dealt with at 
length on two previous occasions. It is 
sufficient for me to say that I am satisfied 


(5) Did plaintiffs suffer tho alleged or an 
loss ? 

(6) Did plaintiffs' claim remain satisfied, a 

alleecd ? 9 

(7j Did plaintiffs' original claim remain bus 
pendod as alleged, and could thoy havo insti 
tuted a suit nmnwhilo ? 

(8) Have plaintiffs any cause of action b’ 
roason °f tho judgmonfc of the Court of appeal' 

\J) Is tlio judgment conclusivo on fclio quos 
turn whether plaintiffs had enough sugar t. 
perform the contract, and whothor thoro wa 
a genuine resale ? 


upon tho evidence that tho plaintiffs had 
the goods and were ready and willing to 
deliver them, that the defendants wore 
not ready and willing and failed to take 
delivery, that no extension of timo was 
given for taking delivery, that thoro was 
a genuine resalo, that tho sum realised 
was reasonable and at tho market rate, 
and that plaintiffs suffered tho loss al¬ 
leged in consequence of defendant’s said 
breaoh of contract. 
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But S. 11, Civil P. C is not exhaustive 
of the circumstances in which an issue 
is res judicata. Upon general principles 
of law, no issue ought to he twice liti¬ 
gated, and it is clear that in this caso 
to some extent the simo evidence has 
been given, and tlie same issues decided 
as in suit No. 1008; and the question of 
res judicata arises in an unusual way, 
for it is urged on behalf of the plain¬ 
tiffs, who say that they ought not to 
have to prove tlie same facts a second 
time, which have already been found in 
their favour in the former suit. More¬ 
over, the question whether this issue 
has already been decided in suit 1008 
becomes important on tlie question of 
limitation. 

In my opinion, tlie plot of res judicata 
is misconceived, and is duo to some con¬ 
fusion of thought arising from the con¬ 
templation ojf an unusual and somewhat 
complicated legal puzzle, the solution of 
which will 1)0 found more readily when 
discussing the question of limitation, 
■which I will now consider. 

In S. 9, Lim. Act of 1908, it is stated 
that “Where once time has begun to 
run, no subsequent disability to sue 
'stops it.” Time in the present case, so 
far as the original cause of action is 
concerned begin to run when the breach 
occurred. But in S. 14 (l) it is provided 
that 

"In computing the period of limitation pro¬ 
scribed for any suit, the time during which 
the plaintiff has byni prosecuting with due 
diligence another civil proceeding, whether in 
a Court of first instance or in a Court of ap¬ 
peal, against the defend int, shall be excluded 
where the proceeding is founded upon the 
same cause of action and is prosecuted in 
good faith iu a Court which from defect of 
jurisdiction, or other cause of a like nature, 
is unable to entertain it." 

In my opinion, tho proceedings before 
the arbitrator were proceedings in a 
Court within the meaning of the soction. 
Moreover his awards were filed in Court 
with the result that, in accordance with 
tho provisions of S. 15, Arbitration Act, 
they became onforcihle as decrees, and 
were executed as such, and tho amounts 
duo thereunder were realised by pay¬ 
ment to tho Sheriff. It is true that 
those amounts were paid under protest, 
and were paid out to tho present plain¬ 
tiffs only upon the undertaking given 
to Greaves, J. but that undertaking was 
given in suit 1008, with which the exe¬ 
cution proceedings were amalgamitod, 


and it is difficult to see how tho plaintiffs 
could have instituted another suit for 
the same amount while that amalga- 
ted suit was ponding and until the 
awards and the execution were set aside. 
In that suit, the present defendants— 
then plaintiffs—by an amendment of 
their plaint, made* four years after the 
institution of the suit, themselves raised 
all the issues of fact regarding the con¬ 
tract and its breach, which were subse¬ 
quently decided in favour of the present 
plaintiff's. That proceeding, therefore, 
was, to that extent, founded upon tho 
same cause of action as in tho present 
suit. But the appeal Court owing to 
the form of the suit, had no jurisdiction 
to give effect to their decisions of fact 
in favour of the present plaintiffs, by de¬ 
creeing the amount duo to them as a re¬ 
sult of the breach of contract. 


The argument for the plaintiff is put 
in two ways. Either that, in compu¬ 
ting the period of limitation, the time 
during which they were prosecuting the 
proceedings in suit 1008, which was 
amalgamated with tho execution pro¬ 
ceedings, ought to he excluded, or that 
their right of action was extinguished 
when they executed the awards, revived 
when the Court of appeal ordered them 
to refund the money; or in other words, 
their cause of action accrued at the time 
when tho awards having been set aside 
tho defendants’ obligation to pay dama¬ 
ges revived, and that defendants, when 
the awards were set aside and they re¬ 
covered tho money paid in execution, 
took it hack with tho obligation to pay 
plaintiffs tho damages found due to 
them by the appeal Court, and that such 
damages must he taken to havo bocomo 
due when tho repayment was ordered to 
he made, or, to put it another way there 
was a failure of consideration. They 
further say that upon execution, their 
claim was satisfied, and they could not 
have sued for damages until tho awards 
had been set aside. 

I agree generally with these conten¬ 
tions, and in my opinion, they are sup¬ 
ported by tho decision of the Judicial 
Committee in the case of Surno Moyee 
v. Shoosher Mokher Bunnonia (l). 


In that caso a zemindar had caused the 
ights of certain patindars in a patn j 


(1) [1868] 12 M. I. A 214=11 W.R. 5=2 B.L. 
K. 10 (LVC.). 
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taluk to be sold for arrears of rent under lied, .and that her suit might have been 
Bengal Regulation 8 of 1819. The sale successfully met by a plea to that effect. 

nn the ground tlio.fc the It will bo observed that.thore is a curi- 


taluk to be sold for arrears of rent under 
Bengal Regulation 8 of 1819. The sale 
was cancelled on the ground that t he 
zamindar had failed to give the necessary 
notices, and she was ordered to pay the 
patnidars mesne profits for the period 
during which they were out of posses¬ 
sion. Thereupo i, she brought a suit for 
the arrears which had accrued boioro 
and during that time and was met by a 
plea of limitation under S. 32, Act 10 
1859. It was held by the Deputy Col¬ 
lector that the suit was not barred, in¬ 
asmuch as the plaintiff could not both 
take the rents and sell the patni taluk, 
that so long as she was engaged in law¬ 
fully defending a suit to reverse the sale 
she could not possibly sue for the rents, 
and, therefore, her causa of action did 


ously close analogy between the facts 
and the arguments on both sides in that, 
and the present case- The main dis¬ 
tinction is that in that case the patni¬ 
dars had been dispossessed by the sale, 
whereas in this case, the money reali¬ 
zed by the execution was paid to the 
plain tills only upon giving the security 
and undertaking already mentioned. 

That case was followed’ in Lakh an 
Chunder Sen v. Madhusudan Sen (2). In 
that case, which was a suit for possess¬ 
ion of a share in certain property A sued 
B and C. C supported A, and an issue 
concerning a share claimed by C was rais- 
ft'.c rpnnest as between himself and 


not accrue until the sale was set aside. 
On appeal, tho High Court of Calcutta 
reversed this decision. The learned 
•ludges said that 

“tho plaintiff urged that the arr.nrs wcio 
put in ab?yance by satisfaction out of the 
proceeds of the irregular sale, and revived or 

rather became a second time due. 

this ground of contention is untenable, other¬ 
wise tho plaintiff would be enabled to take 

advantage of her own wrong.it 

was her duty iu law to h%vc that notice duly 

served.she maintains that she was 

unable on account of the ponding litigation 

to sue.Wc must observe that 

tho words of S. 3*2 of that Act are absolute 
and do not admit of any exception whatever 
to their operation. Moreover, it is not correct 
to say that this suit could not have been 
brought pending .tho litigation respecting the 
irregular and invalid sale, and hero again she 
cannot claim any bonofit from acts of her 
own, which she ought from tlio beginning to 
have known iworo illegal or defective, or she 
could at any time havo sued or abided the 
result, 00 saving her time.' 9 

On appeal to the Privy Council, their 
Lordships said that it was perfectly 
clear that the cause of action accrued at 
the time at which, the sale having been 
sot aside, obligation to pay this money 
revived, that upon the fair construction 
of S. 32 of that Act the time had 
really not run; that because, when the 
zemindar pursued the remedy which 
was clearly competent to her if it had 
been regularly pursued, she inadverten¬ 
tly omitted one of the formalities pres¬ 
cribed by the Act, she could not in brin¬ 
ging tho suit be said to be seeking to take 
advantage of her own wrong, and that 
it was clear that until the sale had been 
nnally set aside she was in the position 
of a uerson whose' claim had been satis- 


C. A decree was passed in favour of A , 
and a declaration made in favour of C 
and possession ordered to he given in 
accordance therewith. On appeal the de¬ 
cree so far as C was concerned, was set 
aside on the ground that the suit boing 
for possession and’not partition, the Judge 
had no power to give relief as between 
two co-defendants. Thereupon G 
brought a suit, and was met by a plea of 
limitation. Bodilly, J. made a decree in 
favour of the defendant, holding that to 
avoid the bar it must he shown that the 
claim in the-first suit had been satisfied, 
and that this could not he established 
whore the decree bad beon set aside as 
invalid for want of jurisdiction. On ap¬ 
peal, the learned Judges expressed a 
doubt whether .the case fell within tho 
provisions of S. 14, Lim, Act, but held 
that so long as tho decree was undis¬ 
charged it was susceptible of execution, 
and it was not open to C to institute a 
fresh suit, and, therefore, the right of 
action was suspended and was not barred 
by limitation. On appeal to the Privy 
Council : Nritnammi Dassi v Lakhan 
Chandra Sen (3) this judgment was affir¬ 
med. Their Lordships concurred gone- 
rally with the reasons given by tho ap¬ 
pellate Court for overruling the plea of 
limitation and held that limitation re¬ 
mained in suspense whilst C was bona 
lido litigating for rights in a Court of 
justice, and that the decree was made by 
a competent Court and was capable of 
being enforced until set aside. 

(2) [1007] 35 Cal. 209=7 cTl^J ”59=12 0. 

W. N. 326. 

(3) A. I. R. 1916 l\ C. 96=43 Cal. 660, 
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In my opinion, the present case falls 
within the rationes decidendi of those 
cases. It is not necessary for me to deal 
seriatim with the large number of cases 
which have been decided upon this 
question, because the whole subject has 
been exhaustively considered by Muker- 
ji, J. in Sarat Kamini Dasi v. Nagendra 
Nath Pa! (4) and by Sir Asutosh Mooker- 
jee, J. in Duijcndra Narayan Roy v. 
Joges Chandra Do (5). The cases of 
Kartar Singh v. Bhagal Singh (6) and 
Muthuvorrappa Chetty v. Adaikappa 
Chetly (7) are directly in point upon the 
question whether a fresh cause of action 
arose. In my opinion,'the suit is main¬ 
tainable either on the ground that upon 
a liberal construction of S. 14, limita¬ 
tion was in suspense, or upon the ground 
that a fresh cause of action arose as a 
result of the judgment of the Court of 
appeal. 

Therefore, there will be a decree in 
favour of the plaintiffs for Rs. 22,899-3-3 
with costs, and with interest on the 
above sum at 3 per cent from 7th Feb¬ 
ruary 1921, to date of decree and at the 
rate of 6 per cent from date of decree 
until realization. 

Plaintiffs will realize the said decretal 
amount and the costs of this suit out of 
the sum of theRs. 37,291-6-8 now laying 
in Court in Suit No. 1008 of 1921 and 
the balance will be withdrawn by the 
defendants. 

v.B./R.K. _ Claim decreed. 

(4) A. I. R. 1926 Cal. 65. 

(5) A. I. R. 1024 Cal. GOD. 

(G) A. I. it. 1021 Lab. 71 = 2 Lab. 320. 

(7) [1020] 43 Mad. 845=30 M. L. J. ?12=12 

M. L. W. 240=50 I. C. 472=(1020) MAY. 

N. 505. 
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Chowdhury T. C. and Bros.— Plain- 
tills. 

v. 

Girindra Mohan Necgi —Defendant. 

Original Civil Suit No. 2390 of 1927, 
Decided on 6th February 1929. 

£ Contract Act, Ss. 194 and 195 —Privity 
of contract between principal and person 
appointed by agent authorized in that behalf 
to perform part of agency transaction de¬ 
termines whether person is substituted agent 
or sub agent. 

The true tost to determine whether the person 
appointed by the agent authorised in that be¬ 
half to perform part of the business of agency 


is a substituted agent of the principal or the 
sub-agent of the agent is to see if there is a 
privity of contract between the principal and 
the person so appointed, and fcho test to be 
applied is the same whether the case falls 
within S. 194 or whether the person so appo¬ 
inted is nominee of the principal, although 
there is difference in the obligation undertaken 
by the agent. For S. 193 applies to a case falling 
within S. 194, while in cases where the substi¬ 
tuted agent is the nominee of the principal, the 
agent is not concerned with the character or 
efficiency of the person so appointed and his 
obligation quoad the part of the business of the 
agency entrusted to the substituted agent ceases 
if and so soon as privity of contract has been 
created between the substituted agent and prin¬ 
cipal. [P 14 C 1, 2] 

N purchased from a firm C at Calcutta a 
quantity of corrugated iron sheets and paid a 
sum of Rs. 250 in part payment of price. K in¬ 
structed the firm to send the goods to his place 
K and collect the balance of purchase money 
through the local Bank at /£. The firm O 
thereupon sent poods to K and directed the 
railway receipt, their bill and domand draft 
with a covering letter to National Bank their 
bankers at Calcutta, instructing them to collect 
the bills through the Bank at A. Contrary to 
instructions the Bank at K made over goods to 
N. N delayed payment and later offered to pay 
in instalments. Whereupon t^e firm C brought 
a suit to recover balance from National Bank. 

Held', that the local bank at K was the agent 
of the firm C for the work directed to bo done 
at K, and the National Bank was merely the 
conduit pipe through which C firm communi¬ 
cated their instructions to Bank at K and the 
Bank at K was not the sub-agent o f the Na¬ 
tional Bank. [P 14 C 2, P 15 C 1] 


S. C. Bose and P. C. Basil—tor Plain¬ 
tiffs. 

W. TF. K. Page and E. C. Ormond 
for Defendant. 

Judgment. —I have taken time to 
consider this case which is not free from 
difficulty. In May 1927, defendant 1 
purchased from the plaintiffs a quantity 
of corrugated iron sheets for the sum of 
Rs. 6,689-11-6. The defendant Neogi 
forthwith paid Rs. 250, part of the price, 
and instructed the plaintiffs to forward 
the goods by rail to Khulna. The goods 
were duly sent to Khulna in two con¬ 
signments: on 1st June and 8th June 
1927. On 6th June, the plaintiffs, by 
letter, gave the following instructions to 
the defendant hank in respect of the first 
consignment: 

“No. 1893. Calcutta , 6f/i June 1927. 

To 

The Manager, 

National B\nk of India Ltd., 

Calcutta. 


Dear Sir, 

Wo beg to request you to be good enough to 
realize the amount of Rs. 2,675-10*6 from our 
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dealer Mr. G. M. Neogi of Khulna through the 
Khulna Union Dank. Limited, as advis.'d by 
him, against railway receipt No. 171 of 1st Juno 
1927, as usual. 

- Wo are enclosing herewith the abovemen- 
tioned railway receipt, our bill No. 5342 in 
duplicate and domand draft as usual requesting 
yuur goodself to kindly liavo the amount to¬ 
gether with your usual charges .realized from 
the. party through the Khulna Union Bank, 
Ltd., against delivory of the documents (rail¬ 
way receipt, etc.), as usual and oblige. 

Yours faithfully, 

(Sd) T. C. Chowdhury & Bros. 

Enclosure: 

Railway Receipt No. 171 of 1st June 1927. 

Our bill in duplicate. 

Demand draft.” 

(His Lordship here considered the 
relevant letters between the plaintiffs, 
the National Bank of India and the 
Khulna Bank). The 6rst letter was from 
the plaintiffs T. C. Choudhury and Bros., 
authorising the National Bank of India 
to realize Rs. 2,675-10-6 and other extra 
charges from Mr. G. M. Neogi through 
the Khulna Union Bank, Khulna. The 
National Bank accordingly sent the bills 
to the Union Bank for collection and 
remittance, on the same date and in¬ 
formed theirclients Choudhury and Bros, 
the same on the following day. On 20th 
June the plaintiffs requested the Na¬ 
tional Bank to realize the bills for Rs. 
2,675 and odd and for Rs. 3,764 on ac¬ 
count of second consignment within 
seven days of the receipt of their letter 
to the Khulna Bank as the plaintiffs 
were afraid that the goods might not bo 
accepted. On the following day the 
plaintiffs again wrote to their Bank to 
inform the Khulna Union Bank by tele- 
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The Union Bank of Khulna, 

Khulna. 

Dear Sirs, 

We beg to hand you herewith -bills as noted 
bolow for favour of collection and remittance 
of proceeds by demand draft on Calcutta. 

Yours faithfully, 
Sd. 

Manager. 

Num- 

ber Drawee. Term. Nature. Amount. . 
M.13.C. 

Rs. a. p. 

63/2978 G.M. D/D Doety 2,075 10 G 
Neogi 6 11 0 


2,682 5 6 


Rupees two thousands six hundred and eighty 
two 5/6. 

Pleaso collect all your chargo from the 
drawees. 

Note— 

D/A. Indicates documents attached to bo 
delivered on acceptance of bill. 

D/P. Indicates documents attached to bo 
delivered on piymcut only. 

C. Indicates clean. 

National Bank of India Ltd. 

Sd. 

Calcutta.” 

And on 7th June, tho bank replied to 
the plaintiffs’ letter of 6th June a3 
follows: 

41 National Dank of India , Ltd., 
Calcutta, 7 th June 1927. 
Messrs. T. C. Chowdhury Bros., 

Calcutta. 

Dear Sirs, 

Wo beg to acknowledge rccoipt of your lotter 
of 6th isntant enclosing tho uudernoted which 
wo havo sent for collection on your account, 
tho proceods of which will bo paid upon roceipt 
of advice of payment only. 

Please note that tho bank will uot bo res¬ 
ponsible for any loss that may occur by dolay 
in transmission or collection. 


gram not to give delivery of goods to 
Neogi and ascertain from him if ho is 
willing to pay the bills or not. Tho 
plaintiffs' Bank telegraphed the same to 
the Khulna Baok and a telegram was 
received by the plaintiffs' Bank that 
Neogj would inform them his intention 
tomorrow and that they had taken the 
delivery of goods and they were lying in 
thoir godowns. The same was communi- 
cated to the plaintiffs on 23rd June 1927. 
(Ills Lordship then considered the letters 
between the partiea to the suit which in¬ 
cluded the following and then continued): 
Accordingly, the bank sent the docu- 
ments under a covering letter of even 
date to the Union Bank of Khulna: 

“ p°py- 

Regi9tarad. 

National Bank of India , Ltd.. 
Calcutta , Gth Jum, 1927. 



Bill On 
Khulna 


Yours faithfully^ 
Sd. 

Manager. 

Amount. Romarks. 
Rs. a. p. 

2,675 10 6 


Similar letters were sent in respect 
of the second consignment. On 20th 
June 1927, the plaintiffs wrote to tho 
defendant bank. 

T. C. Chowdhury Bros, 

No. 19g7. 

Calcutia , 27 th June 1927.* 
To 

Tho Manager, 

National Bank of India Ltd.. 


Doar Sir, 


Calcutta 


With roforonce to your lottor of 7th instant, 
wo bog to request you to kindly advico tho 
Khulna Union Bank, Ltd., to receive paymout 
of our bill of Rs. 2,^75-10-6 from our party 
Mr. G. M. Neogi within 7 days from tho day 
of rocoipt of your lotter of advice, if the 
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amount is not realized in the m'an-timo, as we 
are afraid the party may refuse the goods. 

Also please do the suno treatment regarding 
our hill No. 5314 for Rs. 3.704. 

An early compliance into the matter will 
oblige. 

Yours faithfully, 
(Sd.) T. C. Chowdhury «& Bros." 

a ml the defendant hank forwarded the 
instructions therein contained to the 
Khulna Bank. 

On 2lst June the plaintiffs wrote to 
the defendant bank: 

" No. 1013. 

T. C. Chowdhury Bros. 

Calcutta t 2Ut June 19*27. 
To 

The Manager. 

National Bank of India, Ltd. 

Dear Sir. 

In continuation of our letter No. 1007 of *21st 
instant please instruct the Khulna Union Bank 
Ltd., by telegram not to clear or take delivory 
of the goods from the railway but to retain 
the railwiy icceipt in case it is not paid for 
by the drawees, pending further instructions 
from us for its disposal. Please also instruct 
the Khulna Union Bank, Ltd., to obtain a 
definite answer from drawees whether or not 
thov arc going to pay the hills. 

Yours faithfully, 
(Sd.) T. C. Chowdhury & Bros." 

And on 23rd June, the defendant bank 
replied: 

" National Bank of India, Ltd. 

Calculi' i, 23rd June 19*27, 

Messrs. T. C. Chowdhury Bros., 

Calcutta. 


Dear Sirs, 

He: Your bill on G. M. Ne^gi, Khulna 
Rs. 2,075-10-6 and Hs. 3,764-1-0. 

With reference to vonr letter No. 1913, dated 
21st instant, we wired our Khulna agents in 
terms of your instructions and have received 
the following telegram from them: 

" Neogi Calcutta will arrive tomorrow. In¬ 
forming intention tomorrow goods our go- 
down." Please note. 

We have debited your account Rs. 1-14 0 
for cost of our wire. 

Yours faithfully, 
Sd. 

Manager." 


(His Lordship proceeded after referr¬ 
ing to the letters .between the parties 

including the following): 

41 i')34. Dated 27 th June 1927. 


The Manager, 

National Bank of India. • 


'Dear Sir, 

He: Our bills on G. M. Neogi , Khulna 


Hi. 2,675-10-6 and Hs. 3,761-1-0. 

With reference to your lottor of 23rd instant, 
we beg to request you to kindly furnish us 
with the following information, also advise 
the Khulna Bank as under: 

Wo shall be obliged if you kindly give the 
matter your earful attention as the party is 
harrassing us for nothing bv caking time un¬ 
necessarily. Youm faithfully, 

(Sd.) T. C. Chowdhury A* Bros. 


1. Whether Khulna Bank has any autho¬ 
rity to have the goods cleared from the Rail¬ 
way Co. and stored in their godown without 
taking any permission or giving any intima¬ 
tion cither to yourself as our banker or to 
us direct ? 

*2. What is the financial condition of the 
Khulna Bank at present ? 

3. Pleas? cable the Khulna Bank again 
asking about the intention of Mr. Neogi re¬ 
garding the payment of our ahovo hills. 

4. Place write the Khulna Bank strictly 
re-hook the goods to us in the 1st week of 

July if the payment is not made within this 
half yearlv closing." 

“ No. 1773. 


Urgent. 

Calcutta, 1S//I July 1927. 


To 

The Manager. 

National Bank. 

Dear Sir, 

He: M. JJ. C. 65/2978 A* 304*2 oh G. M.Neojs, 

Khulna . Rs. 2,675-10-6 and Hs. 3,761-1-0. 

(1) Ple\sc instruct Khulna Union Bank, Ltd, 
to remit to you immediately hy wire the 25 
per cent margin received by them from the 
d rawces. 

(*2) To give notice to draw?es that unless 
tho remaining 75 p?r cent is paid by them, 
together with all charges and interest within 
22nd instant tho goods will bo roturnod to 
Calcutta for disposal on thoir account and risk 
according to law. 

(3) In the evont of default hy tho drawees 
to comply with this domand, to roturn tho 
goods to Calcutta forthwith and send tho R/R 
to you with debit note for tho charges in¬ 
curred hy them. 

(4) To treat this our final instruction, which 
should not b? deviated from hy them, other¬ 
wise they will ho hold liable for all losses 
iocurred by us in consequence. 

Yours faithfully, 
(Sd.) T. C. Chowdhury & Bros." 

" Calcutta . 2 th July 19*27. 

Messrs. T. C. Chowdhury Bros., 

Calcutta. 

M. H. C. No. etc. 


Dear Sirs, 

Wo have roceivod the following wire from 
tho Khulna Union Bank Ltd. of Khulna. 

“ Goods delivered our risk against hundis 
understanding payment b? made definitely hy 
15th August." 

Wo have written them pointing out in deli¬ 
vering the relative goods in this manner they 
have acted entirely outside their -authority as 
agents for collection and had roquosted thorn to 
remit us forthwith the full amount of tho hills. 

We shall communicate with you in duo 
course. 

(Sd.) National Bank." 

[His Lordship then continued:] 

The Khulna Bank having pressed tho 
defendant Bank for time, in which to 
remit the proceeds of tho hills, tho de¬ 
fendant Bank,on 2nd September asked the 
plaintiffs for instructions, and received 
tlie following reply on 9th September: 
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“ No. 1930. Dated Pth September 1927. 

To 

Tho Manager, 

National Bank of Infli.. Ltd., 

Dear Sir, __ f 

Re: M. B. C. 2973, 3012 on G. 3f. Neogl„ 

Khulna for R<. 2.G75-10-G and R<. 3,7G4-l-0. 

With reference to your letter of 2nd instant, 
wo bog to advise you kindly inform Khulna 
B.uik to pay the amount within 26th instant, 
i. e., before our closing with tlie local parties 
for corning Puja holidays also pleas) inform if 
such payment is not mvle you are advis.-l to 
take necessary legal action to realise the 
amount as usual. 

Yours faithfully, 

($d). T. G. Chowdhurv Bros. " 

No further payments having been 
made either by Neogi or by the defen¬ 
dant Bank, the plaintiff, on 27th Novem¬ 
ber 1927, brought the present suit, 
claiming against defendant 1 the bal¬ 
ance of the purchase price with interest 
thereon at 12 per cent, and against the 
defendant Bank a liko sum as damages, 
which the plaintiffs (alleged that they) 
had suffered by reason of the negligence 
and breach of duty of the defendant 
Bank : 

" in delivering the s.iid railway receipts and 
or in causing the same to be delivered by their 
Khulna agonts to tho defendant Neogi without 
receiving payment of the full amount of tho 
said drafts. M 

The defendant Neogi has not appealed 
and as against him the plaintiffs have 
proved their claim, and the issue that 
remains to be determined is whether 
the defendant bank is liable for the 
admitted loss caused to the plaintiffs 
by the negligence and breach of duty 
of the Khulna Bank. 

The issue is one of fact whether in 
connexion with the collection ol tho 
hills in Khulna the Khulna Bank was 
acting as the agent of the plaintilfs or 
of the defendant Bank. The material 
sections of the Contract Act (9 of 
1872) are Ss. 191, 192, 194 and 195 
which run as follows : 

Section 191. A sub-agent \' is a per¬ 
son employed by, and acting under the 
control of, the original agent in tho 
business of the agency. 

Section 192. Where a sub-agent is 
properly appointed the principal is, so 
far as regards third persons, represented 
by the sub-agent, and is bound by and 
responsible for his acts, as if ho were an 
agent originally appointed by [the prin¬ 
cipal. 

The agent is responsible to the princi¬ 
pal for the acts of the sub-agent, 
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The sub-agent is responsible for his 
acts to the agent, but not to the princi¬ 
pal. except in case of fraud or wilful 
wrong. 

Section 194.— Where an agent, hold¬ 
ing an express or implied authority to 
name another person to act for the 
principal in the business of the agency, 
has named another person accordingly, 
such person is not a sub-agent, but an 
agent of the principal for such part ot 
the business ot the agency as is en¬ 
trusted to him. 

Section 190.—lu selecting such agent 
for his principal, an agent is bound to 
exercise the same amount of discretion 
as a man of ordinary prudence would 
exercise in his own case and if he does 
this he is not responsible to the princi¬ 
pal for the acts or negligenco of the 
agent so selected. 

Now, it is plain and must be borne in 
mind that at all material times, until 
after the goods had been delivered 
to Neogi, communications with tho 
Khulna Bank were carried on by or 
through the defendant Bank and further 
that in the course of such communica¬ 
tions, tho defendant Bank sometimes 
referred to the Khulna Bank as “ our 
Khulna agents, " and in tho letter of 
25th August threatened “ to place the 
matter in the hands of our solicitors. ” 
But undue stress ought not to be laid 
upon loose or casual woids and phrases 
used in business letters, and regard 
must be had to the substance of tho 
transaction to ascertain whether in fact 
the Khulna Bank was acting as the 
sub-agent of the defendant Bank in en¬ 
deavouring to collect the plaintiffs' hills. 
Now, it cannot be doubted, 1 think that 
in so far as the collection was to be 
carried out at Khulna, the defendant 
Bank had express authority to appoint 
tho Khulna Bank to act in the transac¬ 
tion as the agents of the plaintiffs. But 
in my opinion, having regard to tho 
terms of the letters that passed between 
the plaintiffs and tho defendant bank 
on 6th, 7th, 9th and 13th Juno the 
authority thereby conferred upon tho 
defendant bank to appoint the Khulna 
Bank the plaintiffs’ agent for collection 
in Khulna was not within the ambit of 
S. 194, Contract Act. I think that 
Ss. 194 and 195 are to be read together 
aud that the authority to create a third 
person an agent of the principal referred 
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to in S. 194 connotes that the agent has 
a discretion “ in selecting such agent 
for his principal. ” These sections do 
not apply to cases where the agent has 
no power of selection, and if ho under¬ 
take- the agency is compelled to appoint 
a particular nominee of his principal 
as the agent of the principal for some 
part of the business of the agency. In 
my opinion, the effect of the letters in 
which the terms of the agreement of 
agency between the plaintiffs and the 
defenant Bank are set out was that 
the defendant Bank became authorized 
and undertook to appoint the Khulna 
Bank and no other person as the agent 
of the plaintiffs for that part of the 
business of collection that was to bo 
carried out at Khulna. 

Now, it is common ground that the 
defendant Bank did appoint the Khulna 
Bank to carry out that part of the col¬ 
lection which was to take place at 
Khulna but the question to be decided is 
whether the defendant Bank appointed 
the Khulna Bank so to act as the sub¬ 
agent of the defendant Bank or as the 
substituted agent of the plaintiffs. The 
issue depends upon whether the defen¬ 
dant Bank on behalf of the plaintiffs 
and the Khulna Bank agreed that the 
Khulna Bank should act at Khulna as 
the plaintiffs'agent for the purpose of 
collecting the bills or, in other words, 
whether the defendant Bank created 
privity of contract between the plain¬ 
tiffs and the Khulna Bank. In my opi¬ 
nion, that is the true test to determine 
whether the person appointed by an 
agent authorized in that behalf to per¬ 
form part of the business of the agency 
is a substituted agent of the principal 
or the sub-agent of the agent, and the 
test to be applied is the same whether 
the case falls within S. 194 or whether, 
as in the present case, the person so ap¬ 
pointed is the nominee of the principal 
although there is a difference in the 
obligation undertaken by the agent, for 
S. 195 applies to a case falling within 
S. 194, while in cases whore the substi¬ 
tuted agent is the nomineoof the princi¬ 
pal, tho agent is not concerned with tho 
character or efficiency o? the person so 
appointed, and his obligation quoad the 
part of tiie business o» tho agency en¬ 
trusted to tho substituted agont ceases 
if and so soon as privity of contract has 
been created between the substituted 
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agent and the principal. Soil; / v. Itath- 
bme (1), Schmaling v. Thomlinson (2), 
Stephens v. Badcock (3), Mackersy v. 
Ham says (4), Lockwood v. A bdy (5), 
Bobbins v. Fennel (6), De Bussche v. 
Alt (7), Neiv Zealand and Australian 
Land Co., v. Watson (8), Fine Art 

5 ciety v. Union Bank of London (9), 
Fjossaise Steamship Co. v. Lloyd Low & 
Co. (10), Powell & Thomas v. Evan Jones 

6 Co. (11). Story on.Agency Edn. 9, 
p. 255 : see also Nensukhdas v. Birdi - 
coand (12), for a general discussion of 
the sections. Now, applying this test 
to tho facts of tho present case, I am of 
opinion that, while tho letters and tele¬ 
grams to the Khulna Bank wore sent by 
the defendant Bank, the mandates 
therein contained came from tho plain¬ 
tiffs. As I apprehend the facts, in en¬ 
deavouring to carry out tho collection 
of the bills at Khulna, the Khulna Bank 
was not acting under tho control of tho 
defendant Bank, for, so far as tho col¬ 
lection at Khulna was concerned, the 
defendant Bank was acting under the 
directions of the plaintiffs who through¬ 
out took charge of tho transaction. The 
defendant Bank, in 'my opinion, was 
merely the conduit pipe through which 
tho plaintiffs communicated their in¬ 
structions to tho Khulna Bank, and, in¬ 
asmuch as tho defendant Bank invari¬ 
ably, I think, forwarded to tho Khulna 
Bank the communications which they 
received from the plaintiffs, it is clear 
that the Khulna Bank was fully aware 
that the instructions which tho defen¬ 
dant Bank forwarded to them proceeded 
from the plaintiffs, and not from the de¬ 
fendant Bank. 

Take one letter alone by way of illus¬ 
tration, that of 18th July 1927, from 
the plaintiffs to tho defendant Bank, in 
which the plaintiffs directed the defen¬ 
dant Bank to warn the Khulna Bank 
that it is:_ 
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(2) [1815] G Taunt 147=1 Marsh 500, 

(3) [1*3*2] 3 B & Ad 351=1 L. J. K. B. 75. 

(4) [1843] 9 Cl. & F. 018. 

(5) [1845] 14 Sim. 437=9 Jur. 2G7. 

(G) [1347] 11 Q. B. 248=12 Jur. 157=-17 L. 

J. Q B. 77. 

(7) [1878] 8 Ch. D. 28G=33 L. T. 370=17 L. 

J. Ch. 381. 

(8) [1881] 7 Q. B. D. 374. 

(9) [1835] 1 T. L. R. 591. 

(10J [ 1890] a 7 T. L. R. 7G. 

(11) [1005] 1 K B. 11. 

(12) [1917J 19 Bom. L. R. 948=43 I. C. G99. 
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•• to treat this as our final instruction which 
should not b3 deviated from by them, other¬ 
wise they will be hold liable for all losses in¬ 
curred by us iu consequence. M 

Tho fact that the Khulna Bank, to 
which that letter was sent by the de¬ 
fendant Bank, received it without chal¬ 
lenge or protest is cogent evidence that 
the Khulna Bank had consented to act 
as the agent of the plaintiffs quoad the 
part of the collection that was to be 
carried out at Khulna. Tho correspon¬ 
dence speaks for itself and it is neces¬ 
sary for me to discuss the letters in de¬ 
tail. Upon a perusal of the evidence as 
a whole, the conclusion at which I have 
arrived is that in the collection at 
Khulna the Khulna Bank was acting as 
the agent of the plaintiffs, and not as the 
sub-agent of the defendant Bank. The 
result is that as against the defendant 
Bank, the suit will be dismissed with 
costs on scale 2, but as against tho defen¬ 
dant Neogi there will be a decree for the 
plaintiffs for Rs. 5,157-6-9, interest on 
judgment at 6 per cent and costs on 
acale 1. 

v.b./r.k. Order accordingly ■ 
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Jack and Mitter, JJ. 

Harasit Golder and others — Dofen. 
dants—Appellants. 

v. 

Jaladhar Biswas and others — Plain¬ 
tiffs—Respondents. 

Appeal No. 26 of 1927, Decided on 6fcb 
February 1929, from appellate decree ol 
Addl. Sub-Judge, Khulna, D/- 13bl: 
July 1926. 

, (*) Limitation Act Art. 144 — Symbolic 
possestion in execution of decree — It hai 
lame effect as actual possession againsl 
judgment-debtor and mortgagee pendente 
iite—Civil P. C., O. 21, Rr. 95 and 96. 

Where in exocution of a dccroo on a mort¬ 
gage symbolic possession is dolivored of im¬ 
movable proporty , to tho porson entitled to 
possession thorcof and such person brings a 
auit for recovery of actual possession ; the 
symbolic possession is doomod oquivalont to 
actual possession as against the judgment-debt¬ 
or his representatives and tho suit is brought 
in time if it is brought within twolvo years 
a 3 >’ ml)0lic possession. 
Ril m ^ durm ? th °P° ndo,lc y Of suit on 
MLJESF 0 a ? ot " or mortgage is executed 
thov fav . our of third persons 

which svmKnli by th ° . docro ° in oxocution of 
I n P °8 J “ 8! ' on was Slivered. They 

the svmSio y th ° d, ? Ctrin0 01 Iis P ° Qdon3 
bo em.Sw ? T‘°, Q aa a 8»inst thorn would 

r-SMet IhS 6 t0 aCt “ al P038ession ftnd ia this 
aspect thoir possossioa is not difforont from 


that of the judgment-debtor of that mortgago 
decree. [P C 1, A 

(b) Adverse possession —Mortgagee's pos¬ 
session after payment of mortgage money 
is not adverse. 

Mere piyment of mortgage money without 
more does not amount to adverse poss'ssion 
by the mortgagee after the date of pivment. 

(P 1-i C 2] 

Amdrendra Nath Bose, Arun Chunder 
Bose and Benoycndra Nath Ghosc — for 
Appellants. 

Jadunath _Kanjilal and Nagcndra 
Coomar Dutt —for Respondents. 

Mitter, J. —The relevant facts neces¬ 
sary for deciding the question of limita¬ 
tion which falls for determination in 
this appeal may be briefly stated thus : 
Rati Kanta (the predccessor-in-interest 
of defendants 1 to 5) and Shambhu (the 
predecessor-in-interest of defendants 7 
to 11) mortgaged the disputed lands to 
the father of plaintiffs 1 and 2 in tho 
year 1300 B. S. Rati Kanta and Budhai 
executed another mortgage in •favour of 
plaintiff 1 in the year 1304 B. S. Plain¬ 
tiff’s father brought a suit on the first 
mortgage on 12th April 1906 obtained 
a decree on 24th June 1907 and pur¬ 
chased the mortgaged property on 18th 
July 1907 in execution of the decree. The 
sale was confirmed on 7th October 1909 
and there was formal delivery of pos¬ 
session on 19th July 1910. During the 
peodoncy of the suit on the mortgage 
Rati Kanta and Budhai executed a mort¬ 
gage in favour of defendants 12 to 14 
and the mortgagees defendants 12 to 14 
entered into possession. This mortgage 
of 1313 was fully paid off. The plaint 
as originally filed was amended and the 
plaintiff prayed for recovery of joint 
possession of the half share of 24 bighas 
of land with Budhai defendant G. 

This suit was filed on 25th May 1921. 
The Munsif who tried tho suit in the 
first instance held on 24th November 
1922 that tho valuation of tho suit was 
beyond the pecuniary jurisdiction of 
tho Court and returned the plaint for 
presentation to tho propor Court. The 
plaint was refiled on 17th January 1924. 
Tho lower appellate Court has given 
a partial decree to the plaintiffs and 
has directed that plaintiffs are to rocovor 
joint possession with defendant G of one 
half of sixteen bighas. 

In appeal to this Court by defendants 
1, 2, 12, 13 and 14 it is contended that 
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there has not been a proper trial of the 
question of limitation as the possession 
of defendants 12 to 14 on the basis of 
mortgage of 1313 became adverse to 
Rati Kanta the mortgagee from the date 
the said mortgage was paid off and if it 
is found that the payment was made 
more than twelve years prior to the 
institution of the suit under Art. 13/, 
Sch. 1, him. Act, the suit would he 
haired by limitation and it is argued for 
the appellant that the case should be 
sent back for a proper trial of the ques- 
fcion of limitation*. 

It is conceded by the appellant that 
for the purpose of determining the ques- 
tion of limitation 25th May 1921. the 
date on which the plaint was originally 
filed might he taken to be the date of 
"the institution of the suit and if the 
payment of the mortgage of 1313 (1906) 
was made beyond twelve years of this 
date the suit is barred. 

It is true the judgment-debtor under 
the decree in mortgage suit instituted 
on 12th April 190G was not in actual 
possession at the date of the sale but 
the mortgagee of the judgment-debtor 
was in possession. It is said that 
against such mortgagee symbolic pos¬ 
session of 19th July 1910 is not equiva¬ 
lent to actual possession, for the mort¬ 
gagee would hold adversely to the 
mortgagor Rati Kanta after the pay¬ 
ment of the mortgage-debt. It is said 
that symbolic possession cannot ope¬ 
rate as actual possession against persons 
not parties to the suit in which the do- 
creo which resulted in the sale was 
made and reliance is placed on the two 
Full Bench decisions of this Court in 
Jajyabondhu v. Bam Chnndrr (1), Juy- 
jolrmdhu v. Purnanand (2). In the 
last case the defendants were the judg¬ 
ment-debtors and the ijaradar under 
him. The suit was hold not haired as 
it was brought within 12 years from the 
(late of symbolical possession. 

In our opinion the true rule deducible 
from the authorities is that where in 
execution of a decree symbolic posses¬ 
sion is delivered of immovable pro¬ 
perty to the person entitled to posses¬ 
sion thereof and such person brings a 
suit for recovory of actual possession 
the symbolic possession is deemed 
equivalent to -actual possession as 

(1) [is80j 5 Ca)T584—5 C. L. H. 518 (F. 13 ). 

(•2) [1 39] 10 Cal. MO. 


against judgment-debtor or his repre¬ 
sentative and the suit is brought in time 
if it is brought within twelve years 
from the date of the said symbolic! 
possession. The mortgage in favour of 
defendants 12 to 14 having been ex¬ 
ecuted during the pendency of the suit 
on the mortgage of 1300 they are bound 
by the decree in execution of which 
symbolical possession was delivered. 
They are affected by the doctrine ol 
lis pendens and symbolic possession 
as against them would bo equivalent to 
actual possession and in this respect) 
their possession is not different from 
that of the judgment-debtor of the 
mortgage decree in the suit of 190G. 
Further in the present case the defen¬ 
dants 12 to 14 do not claim to he in pos¬ 
session of the disputed property ad¬ 
versely to the judgment-debtor for they 
entered into possession, on the foot of 
mortgage by the judgment-debtor. For 
the possession by mortgagee of mort¬ 
gaged property is not prima facie ad¬ 
verse to the mortgagor. It is not said 
in this case that defendants 12 to 14 
set up a hostile title to their mortgagor 
Rati Kanta but it is argued that if the 
mortgage debt was paid off in respect 
of the mortgage in favour of defend ints 
12 to 14 the possession of the latter be¬ 
came adverse to the mortgagor Rati 
Kanta from that date. We are unable 
to accept this contention for the more 
payment of the mortgage money with-, 
out more does not amount to adverse 
possession by the mortgagee after the 
date of payment. Under Art. 118, 
gch. l; Lim. Act the mortgagor gets 60 
years from the due date of the mortgage 
during which to redeem the mortgaged 
property and admittedly this time lias 
not vet expired. 

In this view we think tho judgment 
of the lower appellate Court is right 
and must be affirmed with costs. 

Jack, J — 1 agree. 

V.B./r.K. Appeal disnii • :d. 
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C. C. Ghose and Page, JJ. 

Carr Lazarus Phillips and others — 
Appellants. 

v. 

Alfred Ernest ’Mitchell and others — 
Respondents. 

Appeal No. 67 of 1929, Decided on 
29th August 1929, from tho original 
decree of Buckland, J., D/- 2Gth April 
1929, in Suit No. 1476 of 1923. 


(a) Contract Act, S. 126 — Contract of 
guarantee — Construction—Rule—Surround¬ 
ing circumstances should be considered. 

In construing a guarantee Judge must look 
at and is entitled to have given in evidence all 
the surrounding circumstances so as to knew 
what the parties meant : Lloyds v. Harper, 
(1880) 16 Ch. D. 290 and Hoad v. Grace , (18G1) 
7 2/4 27 494, Ref. [P 19 C 1] 

(b) Contract Act, S. 126 — Court is to 
determine what contingency was decided 
upon by parties. 


A guarantee is a contract to indemnify upon 
a contingency and whole point in such a case 
is to determine what was the contingency 
which the parties had in their minds when the 
instrument of guarantee was executed : Ex 
parte, Gordon, (1808) 15 Ves. 28G and Samp¬ 
son v. Burton, (1820) 2 Brod & Bing 89, Ref. 

[P 19 C 2] 

* (c) Contract Act, Si. 140 and 128— 
When surety is entitled to dividend in bank¬ 
ruptcy of principal debtor explained. 

If the amount for which the surety is liablo 
is less than tho total debt owing to the cre¬ 
ditor by the debtor it is always necessary in 
bankruptcy to consider whether tho surety is 
bound for the whole of that debt with a limita¬ 
tion of his liability or whether ho is only 
bound for a part of it equal to the amount for 
which he is liable. If the forraor is the caso 
ho has no right in bankruptcy to a dividend 
till the creditor has received twenty shillings 
in the pound on the whole. If the latter, ho 
is relieved to tho extent of tho proportion of 
tho dividend attributable to that part of tho 
dob* which he has guaranteed just as if tlio 
amount he has guaranteed were a separate dis- 
tinct debt from the rest of the creditor’s claim : 
Lilts v. Emmanuel , (137G) 1 Ex. D. 157, Ref. 

<£> C -‘ r r Acl -. s - 140-Right K«ty 
to benefit of .ecur.ty with creditor cannot 
be enforced until payment of entire debt. 

The right of the surety to the beuefit of the 

the* 1 ohUoaf* d hj t ercditor ‘s derived from 
Sm,?/ l,8 ?‘ ,on of tho principal dobtor to in- 
fS l y h‘ 8 surety; but a surety is not e»- 
t'tled to the securities which the creditor holds 

^firDeld’co 5 2]' 

debtor 1 f - advan «ng «» on mortgage by 

debtor-Loan meurred by creditor on’W 
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ties guaranteeing payment by his debtor 
Contract of guarantee to certain extent for 
sum ultimately found due from debtor—Suit 
against sureties without suit on mortgage 
held not maintainable till debtor's property 
sold and found insufficient—Contract Act, 

S. 126. 

One G who was the owner of a hous? and 
very considerable landed propetties was in 
financial difficulties and needed a loan of 
Rs. 40 lacs of rupees. £> borrowed the same 
from a bank, for the accommodation of said G 
and the latter on receipt of the sum executed a 
mortgage in favour of S for the purpos* 
securing the loan of 40 lacs, undertaking to 
pay interest at the rate of six per cent per 
annum by equal monthly instalments with 
quarterly rests until payment. 6’ had agreed 
to obtain the loan amount at the instance of 
three persons .4, I J and C who guaranteed to S 
the payment by G of the said sum of 40 lacs to 
the limit of their aggregate liability to the 
extent of 18 lacs of rupees each being liable 
for six lacs of rupaes. The deed was the deed 
of continuing guarantee. The deed recited 
among other things “that within the afore¬ 
said limit of liability this guarantee shall 
extend to and be applicable to the whole debt 
that shall ultimately be due to you from 
the said G in respect of such advance as afore¬ 
said “and not “merely to so much whereof as 
shall bo co-extensive with our aforesaid maxi¬ 
mum liability thereunder.'* It was also agreed 
between S and the suroties that should tho 
common liability be less than tho said maxi- 
mum aggregate sum of 18 lacs of rupees, the 
6hare due from each one of them, in respect 
thereof should bo in strict proportion to the 
individual liability of each of tho appellants 
as referred to above. Payment was demanded 
and G haviug failed a notico was served on the 
sureties of the demand and subsequently a suit 
was filed. 

Held : that construing the terms of the 
guarantee as a whole tho liability under the 
guarantee did not attach until the' creditor had 
pursued their remedies under tho mortgage and 
the proceeds of the salo were proved to be in¬ 
sufficient to satisfy G's outstanding indebted¬ 
ness to S in respect of tho loan. [P 20 C 2] 

L . P. E . Pu<jh t S. M, Banerjee and 

T. Ameer Ali —for Appellants. 

N. N. Sircar and S. M. Bosc—tov 
Respondents. 

C. C. Ghose, J.— In my opinion this 
appeal should be allowed and I will 
state my reasons. The facts involved 
yV this appeal, shortly stated, are as 
follows; One J. C. Galstaun, who is 
the owner of very considerable house 
and landed properties in and outside 
Calcutta, was in financial difficulties in 
the early part of 1927. There were se- 
veial decrees against Galstaun and ho 
was unable to satisfy the same. He ap¬ 
plied to one Arrathoon Stephen for a 
loan of R S . 40,00,000 to enable him to 
pay oil the amounts of the said decrees 
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as well as certain other liabilities. 
Stephen borrowed from the Imperial 
Bank of India a sum of Rs. 40,00,000 for 
the accommodation of Galstaun and the 
latter on receipt of the amount executed 
a mortgage on 14th February 1927 in 
favour of Stephen for the purpose of 
securing the loan of Rs. 40,00,000 under¬ 
taking to pay interest at the rate of six 
per cent per annum by equal monthly 
instalments with quarterly rests until 
payment. Stephen it appears, agreed 
to obtain the said loan of Rs. 40,00,000 
from the Imperial Bank of India at the 
request of the appellants and the latter 
guaranteed to Stephen t he payment by 
the said J. C. Galstaun, of the said sum 
of Rs. 40,00.000 to the limit of their 
aggregate liability to the extent of 
Rs. 18,00,000 and of their individual 
liability of Rs. 0,00,000. It was also 
agreed between Stephen and the appel¬ 
lants that should the common liability 
be less than the said maximum aggre¬ 
gate sum of Rs. 18,00,000, the share due 
from eacli one of them in respect thereof 
should he in strict proportion to the in¬ 
dividual liability of each of the appel¬ 
lants as referred to above. The guaran¬ 
tee was as follows : 

To Arratlioon Stophou, 

2, Camac Street, 

Calcutta. 

“lu consideration of your having at our 
resquesfc agreed to obtain a loan of Rupaes forty 
lakhs-.bearing interest at six p?r cent per 
annum from the Imperial Bank of India for 
the sole benefit of Jahan Carapiet Galstaun for 
the purpose of satisfying certain decree* and 
paying certain pressing debts such sum of 
Rupees forty lakhs to bear interest at the rate 
aforesaid and the repayment thereof to he 
secured by a mortgage to he executed by the 
said John Carapiet Galstaun in your favour of 
the properties included in the mortgages hold 
by Frainroz Edulji Dinshaw and a second 
mortgage of the properties included in the 
mortgage executed by the said John Carapiet 
Galstaun in favour of the Prudential Assu¬ 
rance Co. Ltd. We, the undersigned Carr 
Lazarus Phillips of No. 33, Aliporc Park Road, 
Alipore, Arathoon Mackertoom Arathoon of 
No. 3. Rawdon Street, in Calcutta, and Ara¬ 
thoon Thcodre Creet of Ghusick Colliery in the 
District of Raneegunge, hereby guarantee to 
you the payment by the said John Carapiet 
Galstaun of the said sum of Rupees forty lakhs 
to the limit of our aggregate and individual 
liability hereinafter prescribed. 

“This guarantee shall be a continuing gua¬ 
rantee, but our aggregate liability thereunder 
shall not under any circumstances exceed the 
sum of Rupees eighteen lakhs and the liability 
of each of us individually in respect of the 
said sum shall not cxc?ed the sum of Rupees 


s.x lakhs, being the sum placed opposite our 
respective signatures at the foot hereof and 
should the common liability be less than the 
slid maximum aggregate sum, the share due 
from each one of us in respect-thereof shall be 
in strict proportion to his individual liability 
hereunder and not otherwise. 

“W ithin the aforesaid limit of liability this 
guarantee shall extend to and be applicable to 
the whole debt that shall ultimately be due to 
you from the Slid John Carapiet Galstaun in 
resp 2 ct of such advance as aforesaid and not 
merely to so much thereof as shall be co-extcn- 
sive with our aforesaid maximum liability 
hereunder. 

“Von shall l >2 at liberty without discharging 
us from liability hereunder to grant time or 
other indulgences to tho said Carapiet Galstaun 
and to accept payment from him in cash or by 
means of negotiable intruments or otherwise. 

Dated at Calcutta this ninth day of February 

one thousand nine hundred and twentv seven. 

• 

Signature of Sureties. 

($d.) C. L. Philips. Amount guaranteed.— 
Rupees six lakhs. 

(Sd.) A. T. Creet. Amount guaranteed.— 
Rupees six lakhs. 

(Sd.) A. M. Arathoon. Amount guaranteed— 
Rupees six lakhs." 

Stephen died on 141li May 1927 and 
the present plaintiffs are the executors 
and trustees under his will. On 12th 
October 1927, the plaintiffs as such exe¬ 
cutors demanded from Galstaun imme¬ 
diate payment of the said sum of Rupees 
forty lakhs and of the interest due there¬ 
on. Galstaun having failed to pay, tho 
plaintiffs gave notice on 15th October 
1927 to each of the present appellants 
of the fact of their having made the said 
demand on Galstaun. Thereafter on 
8th June 1928, the plaintiffs demanded 
payment from each of the present appel¬ 
lants of the sum of Rupees six lakhs due 
umlerand by virtue of the said instru¬ 
ment of guarantee. The present appel¬ 
lants having failed to pay, the plaintiffs 
instituted the present suit. 

The defendants filed three separate 
written statements; but the main con¬ 
tention on their behalf was that upon a 
true construction of the said instrument 
of guarantee it should he held that each 
of the defendants was liable to tho 
plaintiffs for such sum only as might 
ultimately he due from Galstaun after 
realisation *of the securities mentioned 
in the mortgage by Galstaun in favour 
of Stephen, such liability of each of the 
defendants in no event to exceed tho 
sum of rupees six lakhs, and that tho 
realization of the securities mentioned 
in the mortgage executed by Galstaun in 
favour of Stephen was a condition pro- 
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cedent to the arising of any obligation 
■or liability under the instrument of 
guarantee. There was another con¬ 
tention raised at the hearing before 
Buckland, J. being the second issue, 
but Mr. Pugh, who appeared for the 
appellants before us, did not press the 
same. 

Buckland, J. held that the defendants 
were not entitled to say that they 
were only liable for the deficiency after 
the properties mortgaged by Galstaun 
in favour of Stephen had been brought 
:to sale and that upon the construc¬ 
tion of the said instrument of gua¬ 
rantee all that was necessary for the 
plaintiffs to establish to enforce liability 
against the defendants was that there 
had been default by Galstaun in pay¬ 
ment of mortgage debt. It is against 
this judgment that the present appeal 
lias been brought. 

It appears that along with their writ¬ 
ten statements, the defendants filed a 
suit in this Court being Suit No. 2285 of 
1928 against the plaintiffs and the said 
Galstaun : see p. 29 of the paper book 
in which they contended that the defen¬ 
dants in the said suit other than Gal- 
staun (i. e. the present plaintiffs) wero 
hound to realise the securities under 
the mortgage by Galstaun in favour of 
Stephen and to apply the proceeds in 
satisfaction of their claims to the 
extent of the liability mentioned in the 
said instrument of guarantee and further 
in the alternative that the plaintiffs 
were hound to hold as trustees and on 
behalf of the present appellants any 
surplus. The said suit, we are informod, 
is still pending in this Court. It may lie 
stated in passing that the present plain- 
tiffs filed a suit in this Court being 
Suit No 6G4 of 1929 on 8th April 1929 

UH , Gllst:U V n Q' 1 t,ie raortgago dated 

A guarantee, like every other contract, 
must be construed reasonably ; it must 
be construed by the words used, but also 
with regard to the surrounding circum¬ 
stances : s eo Lloyds v. Harper (l). 1„ 

'von 9 mu?i d V T C °J 1Stming a guarantee 
limL ?• k ! ooIi '. ftt > an(l are entitled to 
have g 1V e n m evidence, all the surround- 

mg circumstances so as to know what 
tl ie^ parties meant ; Per Pollock, C. B 

U) [1880] 1Ci Oh D 290= >0 L. J. Ch. 110=2) 
w. R. 152--13 h. T. 481. 


in Hoad v. Grace (2). in this ease, n.i 
oral evidence was adduced by the appel¬ 
lants before Buckland, J. ; and we are 
therefore left to gather the intention of 
the parties from the words used with 
the aid of such light on the surrounding 
circumstances as is afforded by the docu¬ 
ments printed in the paper hook. Now, 
as will he seen from the instrument of 
guarantee, the appellants requested 
Stephen to find the money from the 
Imperial Bank of India for the benefit of 
Galstaun and their idea was that 
Stephen was to he secured by a mortgage 
by Galstaun in his favour of certain 
immovable properties belonging to Gal¬ 
staun. The instrument of guarantee is 
dated 9th February 1927 and it appears 
that the mortgage by Galstaun in favour 
of Stephen was not executed till 14th 
February 1927. Galstaun uudertook to 
pay to Stephen on demand the said sum 
of rupees forty lakhs. According to the 
plaintiffs, demand was made on Galstaun 
and Galstaun failed to pay, and that, 
thereupon the plaintiffs’ cause of action 
against the defendants arose. 


A guarantee is a contract to indemnify 
upon a contingency : Exp. Gardom (•))! 
and Sampson v. Burton (4) and the' 
whole point in this case is what was thej 
contingency which the parties had in 
their minds when the instrument of 
guarantee was executed. It is no doubt 
true that Galstaun undertook to repay 
the said sum of Rupees forty lakhs oil 
demand ; but it could not have been the 
intention of the parties that immediately 
on the execution of the mortgage 
demand would be made on Galstaun and 
that on Galstaun’s failure to pay, the 
defendants would bo forthwith called 
upon to meet their liabilities under the 
instrument of guarantor. There would 
he no sense in an arrangement like this. 
The defendants executed the instrument 
of guarantee relying on the fact that the 
repayment of forty lakhs to Stephen 
was to be secured by a mortgage of 
certain immovable properties which was 
to be exocuted by Galstaun in favour of 
Stephen. Was that mortgage to count 
for nothing ? In these circumstances 
I entertain no doubt whatsoever tlmt tlm 

intention of the parties was that the 


(2) [1861] 7 H. & N. 491=31 L. J. Ex. 93=10 
W. R. 85=5 L. T. 339=8 Jur fit s 1 4 'l 
(8) [1808] 15 Vos. 28G. 1 

U) [1820] 2 Br. Bing. 89=1 Mooro 515. 
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security specified in the mortgage which 
was to be executed by Galstaun should 
bo realized first and in the event of a 
deficiency, the defendants were to be 
called upon to meet their liabilities as 
specified in the said instrument of 
guarantee. 

I lay very considerable stress on the 
word "ultimately” used in Cl. 3 of tho 
letter of guarantee. I am aware that this 
clause was inserted by the lawyers 
because of the apprehension felt by them 
that Galstaun might be adjudged a 
bankrupt and in that event, for the pur¬ 
pose of securing in an effective manner 
the right of the creditor to retain certain 
dividends in bankruptcy. If the amount 
for which the surety is liable is less than 
the total debt owing to the creditor by 
the debtor, it is always necessary in 
bankruptcy to consider whether the 
surety is bound for the whole of that 
debt with a limitation of his liability or 
whether he is only bound for a part of 
it equal to the amount for which he is 
liable. If the former is the case, he has 
no right in bankruptcy to a dividend till 
the creditor has received twenty shillings 
in the pound on the whole. If tho 
latter, he is relieved to tho extent of tho 
proportion of tho dividend attributable 
to that part of the debt which he has 
guaranteed, just as if the amount he has 
guaranteed were a separate distinct debt 
from the rest of the creditors' claim. It 
is usual, for instance, in guarantees taken 
by banks to insert a clause providing 
that tho bank may prove for its own 
benefit and that the guarantee is to stand 
security for the ultimate balance. This 
principle is exemplified in a long series 
of cases referred to in Ellis v. Emma¬ 
nuel (5) : see 15 Ilalsbury 481. To put 
it in plain words, the question which 
has arisen in bankruptcy is whether the 
guarantor means: 

“I will 1)3 liable for Rs. 100 of tho amount 
which A. B. shall owe you” 

or 

"I will bo liable for tho amount which A. B. 
shall owe you subject to this limitation, that 
I shall not bo called upon to pay moro than 
Rs. 100.” 

Each case must depend upon its own 
facts and in deciding tho point in issue 
in this case, it is not necessary in 
my opinion to go into a discussion 

(5) [187G] 1 Ex. D. 157=46 L. J. Ex. 25=21 
\V. R. 832=31 L. T. 553. 
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about the rules which prevail in 
bankruptcy and to attribute a peculiar 
meaning to the word, “ ultimately. ” 

I think on the whole, when the 
parties said that the guarantee should 
extend to and be applicable to the whole 
debt that should ultimately bo due to 
Stephen horn Galstaun, they clearly had 
not in their minds tho peculiar rules in 
bankruptcy, but that their intention was 
that the securities mentioned in the 
mortgage by Galstaun in favour of Ste¬ 
phen should be realized first and that the 
guarantee given by the present appel¬ 
lants should only come into play in the 
event of a deficiency. The surety may, 
no doubt, be sued in the first instance 
and it may be said that the surety if he 
pays the creditor is not without his 
rights. The right of surety to the bene¬ 
fit of the security held by tho creditor is 
derived from the obligation of tho prin¬ 
cipal debtor to indemnify his surety : 
Ycuny v. Raynell (G). But a surety is 
not entitled to the securities which the 
creditor holds until he pays the entirety 
of the debt : Re : Iloue, Exp. Brett (7), 
Gcdye v. Matson (8). In other words 
not until the sureties in the present case 
have paid off the entirety of tho mort¬ 
gage debt duo to Stephen, would they be 
entitled to the securities which Stephen 
held i.e., even if the sureties paid off a 
sum of Rs. 18 lakhs, they would not be 
entitled to tho said securities until the 
balanceof 401akhs was realized. Thesure- 
ties would, in such a case be without any 
security whatsoever during the interval. 
Could they have intended that such cir¬ 
cumstances should intervene ? I answer 
‘no.’ In this case you have tho further 
fact that a suit to enforce the mortgage 
in favour of Stephen has already been 
instituted ; it was instituted before the 
present suit came on for trial and one 
may not unreasonably conclude that the 
intention of the parties was as I have at¬ 
tempted to state. In my view the pres¬ 
ent suit is premature and that this ap¬ 
peal should be allowed. The appeal will 
be allowed with costs and tho suit should 
stand dismissed with costs. 

Page, J. — I have arrived at the samo 
conclusion, but only after much con¬ 
sideration, for, in my opinion, the con - 

(G) [1852] 9 Haro 809. 

(7) [1871] G Ch. 839=40 L. J. B. K. 54=19 
W. R. 1101=25 L. T. 252. 

(8) [1858] 25 Boav. 310. 
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struction of this guarantee is not free 
from difficulty. 

If, as the appellants urge, fell© parties 
intended that the guarantee should only 
attach to the balance of the debt (if any) 
outstanding after the mortgaged pro¬ 
perties had been sold, I agree with 
Buckland, J., that one would expect to 
find such au intention expressed in 
procise and unambiguous terms. That, 
however, lias not been done. On the 
other hand, if it had been intended that 
the guarantors should forthwith become 
liable upon the failure of Galstaun to 
repay the loan it was unnecessary to 
make any reference to the mortgage in 
the guarantee, as the mortgage would be 
an independent collateral security upon 
the enforcement of which the liability 
of the guarantors in no way depen¬ 
ded. Indeed, if the construction for 
which the respondents contend is cor¬ 
rect it would follow that the day after 
the mortgage had been executed, Ste¬ 
phen would have -been entitled to de¬ 
mand repayment from Galstaun, and 
upon his default to claim immediate pay¬ 
ment of feh© loan from the guarantors. 

Thus the substance of the transaction 
would be that the guarantors would be 


responsible for the loan to the extent of 
18 lacs without any security to which 
they could have immediate recourse, 
while Stephen would be responsible for 
22 lacs only the repayment of which 
was secured by the mortgage; for, al¬ 
though the guarantors upon honouring 
the guarantee would obtain as against 
Galstaun a co-extensive charge upon the 
mortgaged properties nevertheless, un¬ 
til the whole of the indebtedness of 
Galstaun to Stephen in respect of the 
loan had been satisfied the guarantors 
would bo precluded from enforcing the 
■charge which had accrued to them upon 
the properties that had been mortgaged 
Qedye v. Matson (8). 

That the guarantee would create such 
a situation, in my opinion, was neither 
intended nor contemplated. Indeed, the 
intention of the parties to the transac¬ 
tion becomes manifest from a perusal of 
he terms of the guarantee and the 

mortgage. 

^appears that Stephen had been per. 
uaded at the instance of the appellants 

lacs ..“‘ 6 into- 

? Galstaun, the repayment there- 
ot to be secured by a mortgage to bo 


executed" by Galstaun in favour of Ste¬ 
phen of the properties referred to in the 
guarantee. Stephen, however, would 
seem to have been uncertain whether the 
mortgaged properties would prove to be 
sufficient to cover the loan, and it was 
to meet that possible contingency that 
the appellant contended within the 
limits specified in fell© guarantee to be¬ 
come responsible for making good the 
balance of the debt outstanding after rea¬ 
lization of the mortgaged properties. 

It was provided that the guarantee 
should be a continuing one, and it was ob¬ 
viously contemplated that from time to 
time certain of the mortgaged properties 
might be sold, and that Galstaun himself 
might repay instalments of the loan. It 
was for the repayment of the whole debt 
outstanding after giving credit for the 
sums so realized that it was intended 
that the guarantors should make them¬ 
selves responsible and under Cl. (3) in 
the event of Galstaun becoming insol¬ 
vent the guarantors would not be able 
to obtain any dividend out of Galstaun’s 
estate in respect of any payment they 
had made until the whole of the indebt¬ 
edness of Galstaun to Stephen had been 
satisfied: Hobson v. Bass (9). That such 
was the intention of the parties to this 
transaction is not, I think open to doubt 
but the question is whether, having re¬ 
gard to its true construction, effect was 
given to such intention in the form of 
guarantee that was signed. In my opi¬ 
nion it was. The fact that it was made 
part of the consideration for the gua¬ 
rantee that the repayment of the loan 
should be securod by the mortgage sup¬ 
ports the view that we take of this in¬ 
strument, and unless and until Galstaun 
oxecutcd the mortgage .the guarantee 
would not become operative. But how is 
that consistent with the construction for 
which the respondents contend, namely, 
that on Galstaun’s dofault in repaying 
the loan on demand the guarantors auto¬ 
matically became liablo under the gua¬ 
rantee without reference to, and inde¬ 
pendent of, any rights that Stephen 
might have acquired under the mortgage 
or any other collateral security ? And 
the construction which we are disposed 
to put upon this guarantee is further 
borne out by the language in which Cl. 3 
is couched. To what debt was the 
guarantee to-extend ? 

(9) [1871] 0 Ch. 792=19 W. R. 992. 
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The whole debt that shall ultimately 
be due to you from the said John Carapiet Gal- 
siaun in respect of such advance as aforesaid.” 

What was ‘such advance as afore¬ 
said?” The advance the repayment of 
which was to he secured by the mort¬ 
gage. What is the meaning of “the 
whole debt that shall ultimately he 
due?" Surely, the balance of the ad¬ 
vance that shall remain unpaid after 
giving credit for any sums repaid by 
(ialstaun and the proceeds of the sale 
of the mortgaged properties by which 
the repayment was to beseemed. What 
other meaning can be attributed to these 
words? I cannot persuade myself that 
the phrase “the whole debt that shall 
ultimately be due ’’ is an apt expression 
merely to denote the whole debt of 40 
lacs with interest. 

Construing the terms of this guarantee 
as a whole 1 am of opinion that liability 
under the guarantee does not attach un¬ 
til the respondents have pursued their 
remedies under the mortgage, and it is 
proved that the proceeds of the sale of 
the mortgaged properties are insufficient 
to satisfy Galstaun's outstanding indebt- 
ness to Stephen in respect of tlie loan. 

For these reasons, 1 agree that the ap¬ 
peal should be allowed and the suit dis¬ 
missed with costs. 

v.b./p.k. Appeal allowed . 
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Page, J. 

Lloyds Bank, Ltd. —Plaintiff. 

v. 

P. E. Guzdar Sc Co. —Defendant. 
Original Suit No. 1435 of 1928, Deci¬ 
ded on 10th April 1929. 

(a) Transfer of Property Act, S. 78 — 
Apart from notice precedence is to be 
given to one earlier in date. 

Prirnsi facie and apart from notice the pri¬ 
ority of mortgages in India depends upon the 
respective dates of their creation, the earlier in 
date having precedence : A. I. R. 11)23 P. C. 
211; 81 Cal. 57 (P. C.)\ II Cal. 108 and 33 Cal . 
410, Rel. on. [P 23 C 2J 

(b) Transfer of Property Act, S; 78—Inter¬ 
pretation—No distinction exists in status of 
mortgages except as provided by statutes 
and consequently no distinction exists in 
rules regulating their priority—While con¬ 
struing, therefore, terms of S. 78, meaning 
attributed to them by English Courts cannot 
be referred to. 

In India where except as provided by sta¬ 
tute no distinction exists in the status of mort¬ 
gages, in like manner apart from statute, no 
distinction is made in the rules that regulate 
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their priority. It behoves an -Indian Court,, 
therefore, to interpret S. 78 in the light of the 
condition prevailing in India, and not to put 
a forced or peculiar construction upon the 
terms used in the section through attaching 
undue importance to the meaning attributed 
to similar words by English Courts diverso in¬ 
tuitu and in circumstances that do not ob¬ 
tain in India : 2 C. IK. N. 750: A. I. II. 1923 
P. C. 211; 31 Cal. 57 (P. C.); Dixon v, M ucMes- 
ton. (1872) 8 Ch. 155, Ref. [P 27 C 2,P 28 C 1] 

(c) Civil P. C., O. 6, R. 10— If relief 
claimed on ground of fraud, particulars 
of fraud must be set out. 

If a plaintiff desires to prove a claim to re¬ 
lief against a defendant upon the ground of 
fraud, fraud must he pleaded and particular 
of the fraud alleged must specifically he set 
out. (P 28 C 1] 

fd) Transfer of Property Act, S. 78—For 
postponement of prior mortgage on ground: 
of gross neglect ”—Court must be satisfied 
that subsequent mortgagee was directly in¬ 
duced to advance money. 

Before a prior mortgage can he postponed- 
under S. 78,. the Court must be satisfied that 
the subsequent encumbrancer was induced 
directly and not remotely to advance money 
on the security of the property by reason of 
gross neglect of the prior mortgagee : English 
case law referred. [P 28 C 2] 

(e) Transfer of Property Act (4 of 1882> 
S. 78—” Gross neglect ”—Meaning. 

” Gross neglect ” in S. 78 means and in¬ 
volves a failure on the part of prior mortgagee 
to take such reasonable precautions against tho 
risk of subsequent encumbrancer being de¬ 
ceived as in the circumstances render it un¬ 
just that the earlier mortgage should retain 
its priority. Each case must turn upon its 
own facts and it is undesirable that the terms 
should bo defined with more particularity or 
precision: 2 C. IK. N. 750, Diss. form ; English 
case laxo censidered. [P 29 C lj 

(f) Transfer of Property Act, S. 78—Mort¬ 
gage of title-deeds with 2V bank to secure 
overdraft—Mortgagor getting possession of 
same, by misrepresentation and creating an¬ 
other mortgage to L bank—Suit by L bank, 
for declaration of charge and mortgage 
decree —L bank held to have priority over 
H bank to extent of amount of advance 
L bank was induced to make. 

Q mortgaged certain title .deeds of immov¬ 
able property with the N bank to securo an 
overdraft. Subsequent to this deposit, repre¬ 
senting that tho title deeds were required to bo 
shown to an intending purchaser O obtained 
possession of the same and mortgaged them to 
the bank L giving them to understand that the 
property was freo from any encumbrance. On 
the fact of prior encumbrance being discovered 
the Jj bank applied for decree on tho mortgage 
and for prior charge : 

Held : that the L hank had tho priority of 
charge over N bank and that this priority was 
to the extent of amount advanced by tho Ij 
bank. [P 31 C 2] 

N. N. Sircar. Ameer Ali and E. C- 
Ormond —for Plaintiff. 

J . IF. Langford James and S. K- 
Gupta —for Defendant. 
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Judgment. —This is a case of conflic¬ 
ting equities. The defendant firm P. E. 
Guzdar k Co., mortgaged 42, Chowrin- 
gheo Road, Calcutta, to the National 
Bank of India by delivery of the title 
deeds to secure an overdraft in their 
current account with the bank, and 
afterwards, having regained possession 
of the title deeds, mortgaged the pro¬ 
perty in like manner to Lloyds Bank to 
secure a loan of Rs. 5,00,000. The ques¬ 
tion is, which of the two mortgages in 
the circumstances is entitled to prior¬ 
ity ? Now, the defendant firm consisted 
of two partners E. P. Guzdar and M. C. 
Guzdar, and, by a power-of-attorney 
executed on 23rd November 1922, the 
partners invested their respective sons, 
J. E. Guzdar and K. M. Guzdar, with a 
general power to manage and carry on 
the business of the firm. 

It appears from the evidence and I 
find that at all material times the busi¬ 
ness of the firm—at any rate in con¬ 
nexion with the plaintiff and defendant 
banks—was carried on by J. E. Guzdar; 
that J. E. Guzdar was the only repre¬ 
sentative of the firm who had any 
dealings personally with either of the 
banks, and in the transaction relating to 
the mortgages in suit J. E. Guzdar alone 
was interviewed by the officials of the 
banks. The title deeds of 42, Chowrin- 
ghee Road, stood in the name of E. P. 
Guzar, and on 17th September 1924, 
when the deeds for the first time were 
deposited by J. E. Guzdar, and again on 
26th November 1927, when they were 
redeposited by him with the defendant 
bank, J. E. Guzdar produced a letter, 
which the defendant bank retained, pur¬ 
porting to havo been written by E. P 
Guzdar admitting that the title deeds 
had been deposited as security for the 
repayment of the advances. No such 
letter was produced when J. E. Guzdar 

subsequently deposited the title deeds 

with Lloyds Bank, but both Thomas and 
Allan stated that when the title deeds 
wore deposited they dealt with J. E. 
Guzdar upon the footing that ho was 
ln g as the agent of the firm under the 
1 wer of attorney, and having regard to 
he course of business, the power-of-at- 

nf fj, 8y « an ^i fc ^ e ^ act ^at the members 
h denied the autho- 

firm’n f J ' E ; ? uzdar to mortgage the 
dfi^S . pio P erty b y delivery of the title 
da fco secure advances from the banks 


*?: * 


or either of them. I am of opinion that 
J. E. Guzdar in elTeeting the mortgages 
in suit purported to lie, and was, acting 
within the scope of his authority as the 
’agent of the firm. Now, prima facie, 
and apart- from notice the priority of 
mortgages in India depends upon the 
respective dates of their creation, the 
earlier in date having the precedence: 
Transfer of Property Act (4 of 1882), 
Ss. 48, 58, 59, 78, 79, 80; Imperial 
Bank of India v. U.Jtai Gyaw 'Thu k 
Co. Ltd. (I), Webb v. Macplicrson (2), 
Coggan v. Pogosc (3), Gokul Dass v. 
Eastern Mortgage and Agency Co. (4). 

It is necessary, therefore, to ascer¬ 
tain the circumstances in which the two 
mortgages in suit were created in order 
to determine whether in law the mort¬ 
gage to the National Bank, which is 
earlier in date, lias lost its right to pri¬ 
ority. I will consider first the circum¬ 
stances attending the creation of tho 
mortgage in favour of Lloyds Bank, the 
plaintiff. It is common ground that at 
all material times prior to 3rd July 1928, 
when P. E. Guzdar k Co., failed, tho 
defendant firm was regarded as a sound 
and reliable commercial undertaking, 
and that neither bank, where the deeds 
were deposited, was under the impres¬ 
sion that the firm would not be able to 
carry out its obligations. In each case, 
however, the deeds were deposited by 
way of security for monetary advances, 
and each bank relied upon the title 
deeds as effective security for repayment 
of its loan. It appears that since 1926 
the firm had been customers of the 
plaintiff bank, and from time to time 
had obtained loans from tho bank, 
which had duly been repaid. In the 
early part of June 1928, J. E. Guzdar ob¬ 
tained an interview with Thomas, tho 
manager of the bank, and informed him 
that Guzdar k Co., would be requir¬ 
ing a temporary loan at tho end of 
Juno for the purpose of floating a 
limited company to acquire their alu¬ 
minium business, and Thomas said that 
the bank would provide the necessary 
accommodation if reasonable security 
was forthcoming. At that time tli'o 

(1) A. I. R. 19-23 P. C. 211=31 C-al. 8G=1 
Rang. 637=50 I. A. 283 (P.U.). 

(2) [1903J 31 Cal. 57=30 I. A. 23S=8 Snr. 
554 (P.C.). 

(3) [1884] 11 Cal. 158. 

(4) [1905] 33 Cal. 410=4 C. L. J. 102=10 
C. W. N. 276. 
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current account of the firm was 
in debit to the extent of about 
Rs. GO.000 On 20th June, J. E. Guzdar 
called at the bank; produced the title 
deeds of 42, Chowringhee Road; asked • 
Thomas to satisfy himself that there 
were no encumbrances upon the pro¬ 
perty, and said that he would return in 
a few days and formally deposit the 
deeds. Now, it is of importance to bear 
in mind that under S. 59, T. P. Act, a 
mortgage may bo created by delivering 
to the mortgagee the documents of title 
to immovable property in Calcutta and 
in certain other districts. Such mort¬ 
gages being created merely by deposi¬ 
ting the title deeds ex necessitate rci 
would not bo registered, and Thomas 
stated that when J. E. Guzdar referred 
to “ encumbrances upon the property” 
he understood him to mean registered 
encumbrances, and not mortgages by 
way of the deposit of title deeds which 
in India are commonly, though loosely 
and inaccurately, called equitable mort¬ 
gages. On 21st June the plaintiff bank 
instructed their solicitors, Morgan & Co., 
to have the registers searched for en¬ 
cumbrances, and were informed, though 
not before 30th Juno that no encum¬ 
brances had been registered. Mean¬ 
while, on 26th June, J. E. Guzdar per¬ 
sonally deposited the title deeds with the 
bank by way of security for a loan of 
five lacs, and signed a promissory note 
for that amount in the name of the firm. 
The loan was placed in deposit account, 
and against the five lakhs so deposited 
J. E. Guzdar became entitled to over¬ 
draw on the film’s current account. On 
27 June, J. E. Guzdar drew cheques 
against the loan of five lacs, and the 
total sura due from the firm to the plain¬ 
tiff bank in respect of the loan and the 
current account when the present suit 
was filed was Rs. 4,05,747-3-9. In the 
course of his examination Thomas was 
asked: 

Q. 31.—You gave him accommodation 
for five lacs against the deposit of theso 
title deeds? Yes. 

Q. 33.—When you did that had you 
any suspicion at all that there were any 
encumbrances on this property? None 
whatever, otherwise I should not havo 
accepted them. 

Q. 34.—Had you ary suspicion that 
there was an equitable mortgage attach¬ 


ed to this property ? None, there could 
not be. 

Q. 35.—Why do you say “ there could 
not be ” ? Because I had the deeds. 

Q. 36. — Because he produced the 
deeds? Yes. 

Upon the evidence I am satisfied and 
find that the plaintiff bank was induced 
to advance five lacs to the defendant 
firm upon the security of 42, Chow¬ 
ringhee Road , because J. E. Guzdar pro¬ 
duced the title deeds, thereby fraudu¬ 
lently representing to the plaintiff bank 
and inducing it to believe that there 
was no equitable mortgage upon the 
property. 

No doubt it would have been wiser 
policy lor the bank to have refused to 
accept the mortgage until the result of 
the search had been received, but the 
action of the bank in not waiting for the 
search report in no way affected the 
course of events, and I find that there 
was no act or omission on the part of the 
plaintiff bank which can deprive it of 
such rights as accrued to the bank by 
the creation of the mortgage in its 
favour. It was also not disputed, and I 
find, that it was the action of the defen¬ 
dant bank in handing back the title deeds 
to J. E. Guzdar that enabled him to in¬ 
duce the plaintiff bank to advance the 
five lacs on depositing the title deeds as 
security. 

Allan was asked: 

Q. 109—I suppose it is fair to say 
that if you had not given theso deeds 
over to Mr. Guzdar he would not havo 
been able to take them to Lloyds Bank ? 
That is so. 

Q. 110.—And if the deeds had re¬ 
mained in your safe there would have 
been no transaction on them with Lloyds 
Bank ? That is so. 

Q. 111.—You don't suggest that Mr. 
Thomas acted in any other way than in 
good faith in this matter? None what¬ 
ever. 

Q. 112. — And ho must genuinely 
have believed that the man who brought 
him these deeds had power to pledge them 
or mortgage them ? He apparently had. 

Q. 113.—You have no reason to sup¬ 
pose otherwise ? None whatever. 

Q. 114.—To that extent at any rate 
you will admit, Mr. Allan, that the fault 
was yours? It was, to that extent. 

I must now consider the circum¬ 
stances under which the defendant bank 
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handed back the title deeds to Guzdar in 
order to determine whether the conduct 
of the defendant bank was such that the 
mortgage to the defendant bank, though 
prior in date, is to be postponed to that 
of the plaintiff bank. From 1921, until 
the firm failed on 3rd July 1928 
P. E. Guzdar & Co. had been customers 
of the defendant bank, aud when the 
firm’s account was opened the title deeds 
of 42, Chowringhee Road, were deposit¬ 
ed with the bank to secure an overdraft 
to a miximum limit of 6 lacs. In 1921 
the overdraft limit was increased to 
10 lacs, and in December 1927, J. E. 
Guzdar, on behalf of the firm, applied 
for a further temporary advance of five 
lacs, pending the result of negotiations 
for the sale of 42, Chowringhee Road, 
on the further security of other immov¬ 
able property and the hypothecation of 
the firm’s stocks in their godowns. It 
was expected at that time that the sale 
of 42, Chowringhee Road, would realize 
about eight lacs, and it was arranged 
that the proceeds of the sale should be 
utilized to reduce the indebtedness of 
the firm on the overdraft of its current 
account. It was further agreed that if 
42, Chowringhee Road, was not sold 
by 30th June 1928, the limit of the over¬ 
draft should be reduced to 10 lacs. 

Allan, the-sub-manager of the de¬ 
fendant bank, stated that while the 
firm was a customer of the bank 
there never had been any trouble 
between the bank and the firm, 
and in Juno 1928, the bank had no 
reason to suppose that the firm was 
not a reliable undertaking or in a con¬ 
dition of financial embarrassment. On 
22nd September 1927, J. E. Guzdar, who 
was the only representative of the firm 
with whom Allan at any time had any 
business dealings, asked Allan to allow 
him to take away the title deeds of 42, 
Chowringhee Road, for the purpose of 
showing them to a prospective purchaser 
of the property, and Allan thereupon 
handed the title deeds to J. E. Guzdar. 
X; B> G , uzdar returned the deeds on 7th 
ovember 1927, stating that the negotia¬ 
tions for the purchase had proved abor- 
tive On 13th June 1928, J. E. Guzdar 
called at the bank, and again asked 
llan to allow him to have possession of 
the title deeds. At that time the cur¬ 
rent account of the firm was in debit to 
the extent of about 16 lacs, and, as ap¬ 


pears from the letter of 30th June from 
the bank to the firm and the statement, 
Ex. 9 (which was adduced in evidence 
by the defendant bank), the bank was 
anxious tint the firm should not fail to 
reduce its indebtedness by 30th June ac¬ 
cording to the arrangement made in 
December 1927. Further, as the firm 
was under an obligation to find more 
than five lacs by 30th June, it would be 
for the benefit of the bank that a pur¬ 
chaser of 42, Chowringhee Road, should 
pay as high a price for the property as 
he could be induced to give, for the 
higher the price the greater the facili¬ 
ties at the disposal of the firm to enable 
them to reduce their indebtedness to the 
bank. In these circumstances, J. E. 
Guzdar requested the bank to hand the 
title deeds to him to show to a purcha¬ 
ser of the property, “ as they had finally 
concluded an arrangement for the sale.” 
On 15th June Allan gave back the deeds 
to J. E. Guzdar. 

I am bound to say that I was not im¬ 
pressed by the way in which Allan gave 
his evidence as to the reasons which in¬ 
duced him to part with the ^title deeds 
by handing them to J. E. Guzdar on 
15th June. The prudent and normal 
practice of the defendant bank and of 
other responsible bankers in Calcutta 
who hold the title deeds of property de¬ 
posited with them as security for an 
advance, when the mortgagor applies 
that the titlo deeds may bo shown to a 
purchaser of the property, is not to al¬ 
low the mortgagor to have possession of 
the title deeds, but to hand over the 
title deeds to the bank’s solicitors on 
their accountable receipt in order that 
the bank’s solicitors should arrange 
with the solicitors of the purchaser for 
the examination of the documents. To 
adopt this practice is not only a prudent 
but the only safe course for a bank to 
follow in Calcutta and in the districts to 
which S. 59 , T. P. Act applies, for such 
mortgages are not capable of registra¬ 
tion, and to pormit the mortgagor to 
have possession of the title deeds is to 
put it in his power to raise money on the 
property by representing that no mort¬ 
gage thereon by way of deposit of title 
deeds had been effected. Allan stated 
that? ho suggested to J. E. Guzdar that 
the usual course should be followed, and 
that inspection should be given through 
the solicitors. Now, if the property 
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hail already been sold, there could have 
been no objection to the usual practice 
being followed, and Allan at first stated 
that Guzdar told him that the property 
had been sold, and that he had handed 
over the deeds to him as he trusted him 
and had no reason to suppose that 
Guzdar would be dishonest. But it must 
be bonte in mind that Allan knew that, 
although the estimated value of the 
securities held by the bank was suffi¬ 
cient to cover the firm’s indebtedness, 

I lie firm’s account was an overdraft ac¬ 
count, and the debit balance was about 
16 lacs; that previous attempts to sell 
the property had come to nothing, and 
that the firm was under a legal obliga¬ 
tion to find at least five lacs within two 
or three weeks in order to reduce their 
indebtedness within the agreed limit. 
T am of opinion that in such circum¬ 
stances the bank was running an unrea¬ 
sonable risk in departing from what 
admittedly was the usual and prudent 
practice, and in allowing J. E. Guzdar 
to obtain possession of the documents of 
title. Later in his evidence Allan chang¬ 
ed his ground, and stated : 

“ I am not positive that ho said definitely 
that the sale had hecn concluded. Ho gave us 
to understand that it was practically on the 
point of being sold, and it was only a question 
cf inspection. ” 

It was essential for the case that Allan 
was then making that he should have 
understood that the matter was still in 
the stage of negotiation and that the 
sale had not been concluded, because he 
stated that a special reason or excuse 
had been given by J. E. Guzdar which, 
in part at any rate, had induced him to 
depart from the usual practice and the 
excuse given would have been no reason 
at all justifying a departure from the 
usual prudent course taken by bankers if 
the property had already been sold. Al¬ 
lan was asked : 

Q. 154.—You said there was some 
particular remark that he made which 
made you depart from the usual course ? 
Yes, he said if wo handed the documents 
through the usual course, which meant 
through our solicitors over to the buyer’s 
solicitors, then the buyer would know 
that the deeds had been pledged, and he 
would probably attempt to beat us down 
in price thinking we needed money. 

Q. 155.—That is what .he said ? Y f es. 

Q. 156.—You are quite sure ? Yes, 
quite certain. And'again: 


Q. 226.—You remember that little con¬ 
versation with Mr. Guzdar when he said 
“it will be a pity for the deeds to go 
through the solicitors” and so on ? Yes* 

Q. 227.—Did you understand from him 
that he did not want his buyer to know 
that there was an encumbrance on the 
property ? Yes. 

Q. 228.—When you handed over these 
documents to him did you do so in order 
that he might represent or to facilitate 
his representing to the buyer that there 
was no encumbrance on the property ? 
That did not enter into my mind at all, 
that he did want to do so;he was mere¬ 
ly selling the property. He wanted to 
get as good a price as he could. 

Q. 229.—You understand that he did 
not want the buyer to know that there 
was an encumbrance ? That is so. 

Q. 230.—And what he was asking was 
to effect that purpose, for that purpose? 

Yes. 

Q. 231.—Then your handing over the 
deeds to him was in order to represent 
to the buyer that there was no encum¬ 
brance? That may he so. 

Q. 232—It is so? Yes. 

(J. 233.—You know, of course, that 
here in Calcutta and in India generally 
there is a system of registration, that is 
to say, regular mortgages are registered? 
Yes. 

Q. 234—Of course, there is no regis¬ 
tration of equitable mortgages? That 
is so. 

Q. 235—Did you make enquiries as to 
who the buyer was ? 1 can’t remember* 

In these circumstances Allan handed 
over the title deeds to J. E. Guzdar, and 
took from him a receipt in the following 
terms : 

“Received from the National Bank of India, 
Limited, title deed of 42, Chowringhee, held by 
them as security against overdraft in our cur¬ 
rent account.” 

"Wo undertake to pay the sale proceeds of 
the property sold by us otherwise wo undertake 
to return the said title deeds to tho Bank.” 

1\ E. Guzdar & Co. 

Calcutta, 15th June 1928. 

On 27th June, Cook, the manager of 
the hank, telephoned to J. E. Guzdar in¬ 
quiring when the money would ho paid, 
and J. E. Guzdar said that payment 
would be made on 30th June. On 30th 
June, Cook wrote to P. E. Guzdar fc Co., 
requesting that tho reduction of the 
overdraft should immediately be carried 
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out, and calling upon the firm to return 
the title deeds without further delay. 
On 3rd July, the firm failed. 

The question is whether in these cir¬ 
cumstances the mortgage to the defen¬ 
dant bank is to be postponed to that of 
the plaintiff bank. 

The material section of the Transfer 
of Property Act is S. 78, which is in the 
following terms : 

"Where, through the fraud, misrepresenta¬ 
tion or gross neglect of a prior mortgagee, an¬ 
other person has been induced to advance 
money on the security of the mortgaged pro¬ 
perty, the prior mortgagee shall be postponed 
to the subsequent mortgagee.” 

Now, the origin of the rules of equity 
which regulate the priority of mortgages 
in England is to be found in the con¬ 
science of the Chancellors which was 
offended by the notion that a mortgage, 
though prior in date, should have prece¬ 
dence in circumstances which rendered 
it inevitable that injustice would he 
done if its rights to priority was sus¬ 
tained. 


But, in seoking to penetrate the dark 
recesses of tire cases decided by the Eng¬ 
lish Courts administering equity "as fur¬ 
nishing by way of illustration a useful 
clue to the meauing” of the terms of this 
section: see per Jenkins, J., in Monindra 
Chandra Nandi/ y. Troyluckho Nath 
Burnt (5), a Judge in India is embarking 
upon a perilous though interesting ad¬ 
venture, for the equity Judges in Eng¬ 
land in endeavouring to evolve rules by 
which to regulate the priority of mort¬ 
gages in accordance with the principles 
of equity and good conscience found 
themselves confronted with the sanctity 
attaching to the legal estate with which 
English law was saturated, and were 
constrained to interfere with the legal 
lights of a owner of the legal estate 
in such circumstances only as plainly 
violated the fundamental principles of 
justice. The result has been that : 

(lon ‘ n C “5 B °! t . hi ? e,a “ injustice is sometimes 
2?®- but f ° r th0 honour and integrity 

SS ki y nJlSJ[ a by th v° P= r801ls ongagod in 
ij1“ “ 9, . much more m'Shfc frequont- 

iniustfen 1B *™ possible to roflect on this 

mentsin , W,thou ‘ Ending very cogent argu- 
state of 1* V T ° f 80mo attem Pt to improve the 
and t„ i‘ t h - “ s ‘.° tho title of real estate, 
tho distinct* 0 * w which arises from 

able nct,0n ^ 0fcwoen * legal and an equifc- 

S”" S8,b ”™ e ’ L ' G - in D “°“ 

(5) [1698] 2 0. W. N. 750. * 


In India, however, a Judge is able to 
approach the subject with his mind un¬ 
trammelled by the peculiar rights and 
privileges by which in England the legal 
estate is hedged about; for : 

“it is to be observed that there is here no 
distinction between legal and equitable mort¬ 
gages as in English Law, where tho legal 
mortgage will always prevail against tho equit¬ 
able unless the holder of the legal estate has 
done or omitted to do so something which pre¬ 
vents him in equity from assorting his perma¬ 
nent rights : per Lord Dunedin in Imperial 
Haul: of India v. V. llai Gyaw 77m «£ C<k 
(1) M • 

In England a mortgage by deposit 
of title deeds, such as tlie mortgages in 
suit, is not regarded in law as an actual 
conveyance of the property, although in 
equity “such deposit might effect a 
mortgage good against the mortgagor 
hut in India : 

“unless the deposit of title deeds effects the 
transfer of ail interest in a specific immovable 
property for tho purpose of securing the pay¬ 
ment of money advanced or to bo advanced it 
is absolutely nothing at all. Further, the con¬ 
cluding words of S. 59 actually use the word 
'mortgage’ to denote the security effected by 
delivery of documents of title.” 

Tlie learned Advocate General urged 
that in India a mortgage by way of depo¬ 
sit of title deeds having the same status 
as a mortgage created in any other way, 
the mortgage to the defendant bank 
could only be postponed to that of plain¬ 
tiff bank upon grounds which would jus¬ 
tify the postponement of a “legal" mort¬ 
gage in England. I entirely demur to 
such a proposition, which, in my opinion 
is wholly untenable ; for : 

“as stated by the Judicial Committee in the 
caso of It>55 v. Macpherson (2), 'the law of 
India, speaking broadly knows nothing of the 
distinction between legal and oquitahlc pro¬ 
perty in tho s?nso in which that was under¬ 
stood when equity was administered by the 
Court of Chancery in England.' Tho caso of 
tho company, as presented to us, is that they 
are ‘legal’ mortgagees and that they aro in tho 
same position as a legal mortgagoo in England, 
who has obtained tho legal estate without 
notice of tho prior equitablo encumbrance. But 
the reasoning is fallacious, because in India 
there is no such distinction between legal and 
equitablo estates as is known to tho English 
Law : per Maclean, C. J., in Gokul Dass v. 
Eastern Mortgage and Agency Co. (4).” 

In India where, except as provided by 
statute, no distinction exists in tho sta¬ 
tus of mortgages, in like manner, apart 

(G) [1872] 8 Ch. 155=42 L. J. Ch. 210=21 
W. R. 178=27 L. T. S04. 
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from statute, no distinction! s made in 
the rules that regulate their priority. It 
behoves an Indian Court, therefore, to 
interpret S. 78 in the light of the condi¬ 
tions prevailing in India, and not to put 
a forced or peculiar construction upon 
the terms used in the section through 
attaching undue importance to the mean¬ 
ing attributed to similar words by Eng¬ 
lish Courts diverso intuitu, and in cir¬ 
cumstances that do no, obtain in India. 

Now, in this case I am relieved from 
the necessity of interpreting the mean¬ 
ing of the term “fraud” in S. 78, T. P. 
Act, because there is no allegation in 
the plaint that the plaintiff bank was 
induced to advance money on the 
security of 42, Chowringhee Road, by 
reason of any fraud on the part of 
the defendant bank. If a plaintiff de¬ 
sires to press a claim to relief against a 
defendant upon the ground of fraud, fraud 
must be pleaded and particulars of the 
•fraud alleged must specifically be set out. 

I refrain, therefore, from expressing an 
opinion as to whether, if fraud had aptly 
been pleaded, the defendant bank in this 
transaction was or was not guilty of 
fraud in the sense in which that term is 
used in S. 78. I am bound, however, to 
consider whether the plaintiff bank was 
induced to accept the mortgage of 26th 
June by reason of the “gross neglect” of 
the defendant bank. 

Now, what is the meaning of “gross 
neglect” in this section ? The decisions 
at common law in this connexion are not 
of much assistance, for : 

"the action at law for negligence imports 
the existence of a duty on the part of the de¬ 
fendant to the plaintiff, and a loss suffered ns 
a direct consequenco of the breach of such 
duty 

whereas it cannot, I think, fairly be 
said that a mortgagee owes a duty to all 
persons who in the future may become 
puisne mortgagees of the same property 
to take care that the mortgagor is not 
enabled to commit a fraud upon sub¬ 
sequent encumbrances by allowing him 
to be in possession of the documents of 
title. 

Title deeds are not 

“in the eye of the law analogous to fierce dog s 
or destructive elements where from the nature 
of the thing the Courts have implied a general 
duty of safe custody on the part of the person 
havng their possess! >u or control” Per Fry L. 
J. in Northern Counties of England Fire t In - 
surance Co. v. '"hipp (?).” 
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and a person in possession of title deeds 
is not under an absolute obligation at all 
events to retain possession of them lest, 
perchance, if inadvertently he allows 
them to pass out of his possession, he 
thereby enables another person to com¬ 
mit a fraud. Further, ithere must be a 
direct connexion between the “gross neg¬ 
lect” and the inducement to make the 
subsequent advance, for to cite a fami¬ 
liar illustration 

“in cue sense every man who sells a pistol cr 
a dagger enables an intendin ginurderer to com¬ 
mit a crime; but is he, in selling a pistol or a 
dagger to some person who comes to buy in his 
shop acting in breach of any duty? Does he 
owe any duty to all the world, as is suggested 
here, to prevent people taking advantage of his 
selling pistols or daggers in his business, be¬ 
cause he does in one sense enable a person to 
commit a cimc?\ Per Lord Halsburv, L. J. in 
Farquharson'W King (8); see also Per Lord 
Watson in Scholjiclil v. Earl of Londesborough 
( 0 ). 

Before a prior mortgage can he post¬ 
poned under S. 7S the Court must be 
satisfied that the subsequent encumbran¬ 
cer was induced directly and not re¬ 
motely to advance money on the secu¬ 
rity of the property by reason of the 
gross neglect of the prior mortgagee. 

W hat then is “gross neglect” within 
S. 78? I respectfully agree with Lord 
Crauworth that 

“cases are very difficult to deal with when you 
are obliged to use vituperative epithets of that 
sort to enunciate a principle. What consti¬ 
tutes “gross negligence” is always excessively 
difficult to defino or by way of anticipation to 
illustrate.” Cclper v. Finch (10), but it must 
be something which raises a positive equity 
against him, upon the principle which in 
equitv, as distinct from law, is conveniently 
designated by the term 'estoppel.' In other 
words, the man who has conducted himself in 
such a manner is not entitled to deny the 
truth of his own representations if it be a case 
of express representation—he is not entitled to 
denv being bound by the natural consequences 
of his own acts if it be a case of positivo acts— 
he is not entitled to refuse to abide bv the con¬ 
sequences of his own wilful and unjustifiable 
neglect, if that is the nature of the ease. By 
one or other of those means he may have armed 
another person with the powor of going into tho 
world under false colours; and if it be really 
and truly the case that by his act, or his ini- 
proper omissions, such an apparent authority 
and power has been vested in that other person, 

(7) [1884] 20 Ch. D. 492=53 L. J. Ch. 029=32 
W. R. G2G=51 L. T. 60G. 

(8) [1902] A. C. 325=71 L. J. K. B. CG7=51 
W. R. 94=S6 L. T. 810. 

(9) [1990] A. C. 514. 

(10) [195G] 5 H. L. C. 905=3 Jur. (n.s.) 25=20 
L. J. Ch. G5. 
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h c is bound upon equitable principles by the 
use made of that apparent authority and power. 
But as that is a doctrine resting upon the 
highest principles of justice, the Courts of 
Equity have been very careful that it should 
not be - extended beyond the point at which it is 
consonant with practical justice; and this par¬ 
ticular class of cases has presented very diffi¬ 
cult questions for determination on that point'* 
Per Lord Selborno L. C. in Dixon v. Macldes- 
ton ( 0 ).” 

As the issue raised is one of general 
importance, and of special concern to the 
commercial community, I have taken 
time to look into the authorities, and 
in my opinion, “gross neglect” in S. 78 
means and involves a failure on the 
part of the prior mortgagee to take such 
reasonable precautions against the risk 
of a subsequent encumbrancer being de¬ 
ceived as in the circumstances renders 
it unjust that the earlier mortgage should 
retain its priority. Each case must turn 
upon its own facts, and it is undesirable 
even if it were practicable, that I should 
'attempt to define the term with more 
[particularity or precision. For instance, 
an act or omission that would amount to 
gross neglect in a banker or a man of 
business might not so be regarded in the 
case of an ill-educated man or a woman 
Again, 

“whore the relation between' the equitable 
incumbrancer and the person in possession of 
the title deeds is not merely that of mortgagee 
and mortgagor, but is of a fiduciary naturo (as 
for example, that of cestui que trust and trus¬ 
tee, or client and solicitor), there is a groat 
body of authority to shew that the equitable 
incumbrancer is not to be deprived of his prio¬ 
rity by roason of the improper act uf tho per¬ 
son entrusted with the deeds, so long, at all 
events, as the incumbrancer has no ground to 
suppose that there has been any want of good 
faith on tho part of the custodian of the 
deeds; Per Parker, J. in Walker v. TAnovi (11)” 

Or again, where the prior mortgagee has 
surrendered the title deeds to the mort- 
gagor but the prior .mortgage had been 
registered and a later prospective encum¬ 
brancer by searching the register would 
thus he in a position, if lie made reason- 
aWe enquiry, to discover its existence, 

, ,, 0outt would, I conceive, he slow to 
hold that the prior mortgagee had been 
guilty of gross neglect,” or that tho ac¬ 
tion of tho prior mortgagee in failing to 
retain possession of the title deeds had 
in any direct way caused or induced the 
a ei encumbrance r to advance money 

(H) [1907] 8 Ch. 104=76 L. J. Ch. 500=51 S. 

J. 483=97 L. T. 92. 

I 


on the security of the property: see Agra 
Bank Limited v. Barry (12). I am 
hound to state with all respect for the 
opinion of that distinguished Judge that 
I am unable to subscribe to the view 
which Jenkins, J., appears to have ex¬ 
pressed in Monindr a Chandra Nanay v. 
Troyluckoo Nath Burnt (5), that "gross 
neglect" in S. 78 means neglect that am¬ 
ounts to evidence of fraud, as laid down 
in the cases of Evans v. Bicknell ‘(13), 
Marline-; v. Cooper (14), and Farrow v. 
Rees (15), to which he referred. I con¬ 
fess that I have never been able to un¬ 
derstand how negligence can be evidence 
of fraud, although, no doubt, the facts 
proved may be evidence of negligence or 
evidence of fraud. Lord Eldon, who en¬ 
unciated this doctrine obiter in Frans v. 
Bicknell (13). in that case was laying 
down the equitable rules for postpone¬ 
ment of a “legal” mortgage, and, for the 
reasons that I have stated, Lord Eldon's 
observations in such circumstances must 
be received with caution, and may prove 
to be an unrealiable guide to a true con¬ 
struction of S. 78. The fact that a 
‘ legal” mortgagee without any reasona¬ 
ble excuse had made no enquiry as to the 
whereabouts of the title deeds may be 
perhaps, evidence of a dishonest refusal 
to make such an enquiry because the 
mortgagee had reason to suspect the ex¬ 
istence of a prior encumbrance, but how 
negligence in surrendering the title deeds 
to the mortgagor can be evidence of 
fraud I am bound to say that I find it 
difficult to understand. 

Lord Justice Fry seems to have ex¬ 
perienced the same difficulty, for in 
Nothorn Counties of England Fire Irisu- 
ranee Co. v. Whipp (7), he referred to 
the language of Lord Eldon in Evans v. 
Bioknell (13) and Martinez v. Cooper 
as; 

“loose and difficult to construo," and observed 
that “tho oxpression ‘gross negligence' that 
amounts to evidence of a fraudulent intention 
is certainly embarrassing, for negligence is tho 
not doing of something from carelessness and 
want of thought or attention ; whereas a 
fraudulent intention is a design to commit 
some fraud, and loads men to do or omit doing 
a thing not carelessly but for a |>urpose.” 

The doctrine of equity upon which 
Jenkins, J. relied in Monindra' Chandra 
Nandy v. Troyluc kho Nath Bur at (5), 

(12) [1874] 7 H. L. 135. ~ 

(13) [1801] G Vos. 174. 

(14) [182G] 2 Russell. 198. 

(15) [1810] 4 Boar. 18=1 Jur. 1028. 
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lias not been approved or followed in 
recent eases, anti the true rule that 
regulates the postponment of “ legal ” 
mortgages in England, in my opinion, 
was laid down by Lindley, M. R. in 
Oliver v. Hinton (10), and in substance 
is the same as what I have stated to lie 
the meaning and effect of the rule for 
postponement on the ground of gross 
neglect in S. 78. T. P. Act. His Lord- 
ship held that : 

“ to deprive a purchaser for value without 
notice of a prior encumbrance of the protection 
of the legal estate it is not, in my opinion, 
essential that he should have been guilty of 
fraud ; it is sufficient that he has been guilty 
of such gross negligence as would render it 
unjust to deprive the prior encumbrancer of his 
priority. : s?e also among other eases Madras 
Hindu Union Bank, Ltd. v. C. Venkatrangiah 
<17), Shun Man it Mull v. Madras Building 
Co. (18), Bingaswami Naicken v. Annamalui 
Moduli (19), Shir ram v. Sail a (201, Balmakun- 
das Aim train v. Mali Narmjan (21), Nan da 
I,il ltoii v. Abdul Aiiz (22), Banian Chelty v. 
Steel Brothers Ac Co. Ltd. (23), Shropshire Union 
Bail ways A Canal Co. v. Beg. (21), llewilt v. 
Loosemore (25), Waldron v. Sloper (26), Man¬ 
ners v. Mew (27), In re, Vernon, Ewens & Co. 
(28), Farrand v. Yorkshire Banking Co. (29), 
In re, Castell Si Drown, J.td. (301, Bimuier v. 
H'tfbsfrr (31), Bunjit v. Constantine (32), Grier¬ 
son v. National Provincial Haul: of England, 
Ltd. (33), lludslon v. Vine?) (34). " 

The decision in Hall v. Wert Kiel 
Athance Co. Ltd. (35), upon which the 
learned Advocate General relied, may be 


(10) (1899 2 Ch. 264=68 L. J. Ch. 583=15 

T. L. R. 150-18 W. R. 3=31 L. T. 212. 

(17) [1833] 12 Mad. 424. 

(18) 118)1] 15 Mad. 263=2 M. L. J. 95. 

(19) [1907] 31 Mad. 7=17 M. L. J. 41J. 

120) [IS38] 13 Bom. 223. 

(21) [1893] 18 Bom. 444. 

(22) [1916] 43 Cal. 1052=31 1. C. 115. 

(23) [1911! 15 C. W. X. 813=11 1. C. 501=21 
M. L. J. 930 (ICC.). 

(24) [1875] 7 H. L. 496=45 L. J. Q. B. 31=23 
W. K. 70)=32 L. T. 233. 

(25) [1851] 9 Hare 419--15 Jur. 1097=21 L. J. 
Ch. 09. 

(20) [18521 l Drowrv 193. 

(27) [1885] 29 Ch. D. 725=54 L. J. Ch. £03= 
53 L. T. 81. 

(26) [1880] 33 Ch. D. 402=50 L. J. Ch. 12=35 
\V. R. 225=55 L. T. 410. 

(29) (18881 40 Ch. 1). 182=58 L. J. Ch. 238=37 
\Y. R. 318=60 L. T. 069. 


(30) [1898] 1 Ch. 315=67 1;. J. Ch. 103. 

(31) [1902J 2 Ch. 163=71 L. J. Ch. 501=50 
\V. R. 517=96 L. T. 491=18 T. L. R. 548. 

(32) [1908] 2 K. B. 481=77 L. J. K. B. 1045= 
21T. L.B. 682=93 L. T. 490=11 Asp. 
M C 130=13 Com. C.is. 2J3. 

(33) • 1013' 2 Ch. 18=82 L. J. Ch. 481—29 T. 
V n. 501=57 S. J. 517=108 L. T. G32. 


(34) [1921] 1 Ch. 98. 

(35) [1883] 1 Cub. Ell. 1G1. 


supported on the ground that the loss 
which the later encumbrancers sus¬ 
tained was : 

s quite as much duo to their own u^gloet an-1 
want of care as to tho plaintiff's original care¬ 
lessness. ” 

If the construction that 1 have put 
upon the term “ gross neglect ” in S. 78 
is correct, I am clearly of opinion that 
the mortgage of the defendant bank must 
be postponed to that of the plaintiff 
hank. In my judgment Allan, the sub¬ 
manager of the defendant bank, was 
guilty of gross and wilful negligence in 
surrendering the title deeds to J. E. 
Guzdar in the circumstances disclosed by 
the evidence. He knew that the defen¬ 
dant firm were under an obligation to 
find about six lacs within less than three 
weeks ; he knew that previous negotia¬ 
tions to sell the property had failed ; ho 
knew that J. E. Guzdar intended to raise 
money by means of the title deeds of 
the property ; he knew that, in order to 
find money to reduce the overdraft to 
the bank, J. E. Guzdar was minded, by 
producing the title deeds to a prospective 
purchaser, dishonestly and falsely to re¬ 
present to the purchaser that there was 
no existing equitable mortgage on the 
property and thereby to induce him to 
purchase the property, or to pay a higher 
price than otherwise lie might have paid; 
and he knew that in surrendering tho 
title deeds to J. E. Guzdar he was de¬ 
parting from the normal and prudent 
practice of the defendant hank and of 
all responsible bankers in Calcutta. And 
yet with all this information at his dis¬ 
posal, and being fully aware that the 
bank was relying upon the title deeds as 
a substantial security for repayment of 
the firm’s overdraft. Allan stated that lie 
handed tho title deeds to J. E. Guzdar 
because lie believed that the partners of 
the firm were reliable and trustworthy 
persons, and J. E. Guzdar himself on a 
previous occasion had duly returned ' the 
title deeds to the bank. I am of opinion 
that, in surrendering the title deeds to 
J. E. Guzdar, in the circumstances 
obtaining in this case, the defendant 
hank was guilty of gross neglect, and as 
the plaintiff bank by reason of such 
gross neglect was induced to advance 
money on the security of the property, 
tho mortgage of the defendant hank 
must he postponed to that of the' plain¬ 
tiff bank. 
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I arrive at the same conclusion on a 
further or alternative ground. The rule 
of equity to which I wish to refer is 
explained in tlie judgment of the Court 
in Perry Herrick v. AltwooJ (36), Brigtjs 
v. Jones (37), Bro:hlesby v. Temperance 
Building Society (3S), In re CastcU & 
Brown , Ltd. (30), and Rimmer v. Web- 
die*#" (31). In the case, of In re Caste!/ 
4/nd Brown (I), Romer, J., observed : 

“ I t.ikc it to hi established that if a first 
mortgagee, even though he has the legal estate, 
authorizes the mortgagor to retain the deeds in 
order that the mortgagor may thereby, as 
ostensible owner of the property, be able to 
deal with it though only to a limited extent, 
yet if the mortgagor takes advantage of the 
deeds so loft with him to deal with the pro¬ 
perty to an extent beyond what was autho¬ 
rized, then the mortgagee cannot set up his 
charge as against an incumbrancer for value 
without notice, who claims under the unautho¬ 
rized dealing and relied on the deeds and the 
apparent ability of the owner to deal with the 
property free from incumbrances. M 

His Lordship added : 

“ this being the case as between a prior legal 
mortgagee and a subsequent equitable incum¬ 
brancer it is an a fortiori case where the first 
mortgage is only equitable. ” 

^ And in liimmer v. Webster (Ji), 
Farewell, J., laid down that if the action 
of the prior mortgagee 
4 ‘ is also consistent with an intention that the 
person to whom tho indicia of title ar.? entrus¬ 
ted should deal with them ; and if it is once 
proved, or admitted, that such was tho inten¬ 
tion the case then falls to be decidod in ac- 
cordance with tho principles governing the 
cases of authority given by a principal to an 
agent ; and tho owner comes under a duty to 
tho persons whom ho iutonds to act on such 
authority to give them notice of any limit that 
ho places on tho authority, which he has by his 
own act mado apparently co-extonsive with 
absolute ownership. This disposes of Mr. 
Upjohn s contention that tho cases of Perm 
Herrick v Attwood (30), and Brock-lab,, v. Tern- 
Verance Perminent Building Society (38) an- 
confined to an excess of tho limit of borrowing 

antlinrSF e ? to . nd to a ,nort g»so when th« 

thetl fc on, y t0 S3lL Thc authority which 

ind£u « hft " ®A Ton can onl y 1,0 limited hv tho 
indicia of property which lie has pivp.. »■ ' 


property which he has given. 

In my opinion, tho present case is 

r ' ere( L tl,Q decision in Briggs v. 

vulel f 3 I 4 ", 5 whether fchis equitable 

senLt J d Up ° n est °Pl ,el h V w»pre- 
f or “gency it is clearly estab- 

£ e( L h f C ° nduct on fc| ie part of the 

whioh . violates the rule 
- effe ct of postponing the mortgage 

(36) [1857] 2 Do. G. & J. 21 


t.,„ 7 w W. R. 204=4 

^ 2 L, (n :!'L 10 i=a 7 h. j. ch. i2i. 


of the prior mortgagee to that of the 
later encumbrancer. 

It cannot be doubted, I think, that tho 
action of Allan in surrendering the deeds 
to J. E. Guzdar brings the present caso 
within the principle of this rule of equity. 
It is apparent from the evidence that 
Allan intended that J. E. Guzdar should 
the title deeds for the purpose of 


use 


m ° h - <M = 
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raising money by the sale ol the pro¬ 
perty, and if the sale was completed that 
J. E. Guzdar should not be under any 
obligation to restore the title deeds to 
the defendant hank. To permit the 
defendant bank to retain priority for its) 
mortgage, when it deliberately had en-' 
trusted J. E. Guzdar with the indicia of! 
title for the purpose of dealing with the 
property in order to raise money to 
reduce the bank’s overdraft and thereby! 
had directly enabled Guzdar to obtain a 
mortgage from the plaintiff bank upon 
the security of the property, would be 
against the plainest equity. For these 
reasons, therefore, I hold that the mort-. 
gage of the defendant bank must lie post-' 
poned to that of the plaintiff bank, and 
there will be a declaration to that effect 
in favour of the plaintiff hank. 

A further question arises as to the 
extent to which the plaintiff bank 
is entitled to claim priority. That 
depends upon the amount of the advance 
which tho plaintiff hank was induced 
to make upon the security of the title 
deeds. 

On behalf of the defendant hank it is 
urged that the sum advanced was only 
lour lacs, because it was four lacs only 
which was drawn out by Guzdar on 
27th June. 

This contention does not appear to ho 
m accordance with thc facts. 

On 27th June, J. E. Guzdar drew four 
cheques upon the plaintiff hank for Rs 
oO.OOO Rs. 1,50,000. Rs. 2,00,000 ami 
Rs. 1,00,000 respectively, aggregating 
In o lacs. Of these five lact cheques to 
the value of four lacs were cashed l>v 

the firm and found their way into tho 
Bank of India. 

As regards the cheque for one lac a 
transfer cheque by the firm appears to 
have boon paid into Lloyds Bank for a 
ike amount. It is not quite clear who- 
tlior tins was so, or whether the cheques 
drawn upon the bank in favour of tho 
him of an aggregate value of five lacs 
wore all paid into tho Bank of India 
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and a cheque for one lac drawn by the 
film on the Bank of India and paid into 
Lloyds Bank to the credit of the firm. 
In my opinion, it does not matter which 
course was taken; for, in substance, what 
took place on 27th June was that the 
plaintiff bank advanced upon the secu¬ 
rity of the title deeds five lacs of which 
four lacs was paid in cash while the 
bank credited the firm in current ac¬ 
count to the extent of a further lac. The 
one lac represented by the cheque paid 
into the plaintiff bank on 27th June, to 
the credit of the firm was allocated to 
the current account, and the effect of 
so doing was to wipe out the debit on 
the current account on 26th June, 
namely, Rs. 63,105-14-3, the balance 
being appropriated in reduction of the 
five lacs which had been advanced to 
the firm on the security of the title 
deeds. On 5th July, a further sum of 
Rs. 6,982-8-0 was paid into the bank to 
the credit of the firm, and appropriated 
in further reduction of the loan of five 
lacs. 

On 5th July, it appears that the plain¬ 
tiff bank debited the firm with a sum of 
Rs. 25,000 in respect of a hundi drawn 
on F. P. Walladar in favour of the firm, 
for which the bank had given credit to 
the firm, but which was not paid on pre¬ 
sentation by the acceptor. The sum 
received by the firm from the bank in 
that transaction, however, was not ad¬ 
vanced on the security of the title deeds, 
and, therefore, the plaintiff bank is not 
entitled to treat that sum as an advance 
for which they are entitled to priority 
as against the defendant bank. 

In my opinion, the sum in respect of 
which the plaintiff bank is entitled to 
priority as against the defendant bank 
is five lacs with interest amounting to 
Rs. 780-5-0 less the amounts paid by the 
firm in reduction of such an advance, 
and that is Rs. 4,39,754-3-9. 

There will be the usual mortgage 
decree for Rs. 4,65,747-3-9 and interest 
as agreed in the mortgage against the 
defendant firm, and as the defendant 
bank bas also obtained a mortgage decree 
against the firm in the taking of the 
mortgage accounts, as between the plain¬ 
tiff bank and the defendant bank the 
plaintiff bank will bo entitled to prio¬ 
rity to the extent that I have mentioned. 
The firm will pay the plaintiff bank’s 
costs on scale No. 1. 


As against the defendant bank the 
plaintiff bank is entitled to costs on 
scale No. 2. 

It appears that in the course of cri¬ 
minal proceedings taken against J. E. 
Guzdar the Chief Presidency Magistrate 
ordered that the defendant bank should 
hold the title deeds in suit, and the 
plaintiff bank a certain sum in cash 
amounting to about four lacs, pending 
the further orders of the Court. The 
plaintiff bank is not willing to accept 
this sum in cash in payment pro tanto 
of its secured debt, and by consent the 
title deeds now held by the defendant 
bank will forthwith be handed over to 
the plaintiff bank, and the cash now 
held by the plaintiff bank will bo handed 
over to the defendant bank upon the 
defendant bank giving an undertaking in 
writing to indemnify the plaintiff bank 
against any claim which may be made 
against the plaintiff bank by reason of 
the plaintiff bank having handed over 
this sum in cash to the defendant bank. 

It appears that this sum has been held 
in cash by the plaintiff bank and segre¬ 
gated from the bank's other money, and 
was not utilised by them in any way 
until 21st February 1929, when by an 
agreement between the two banks Rs. 
3,90,000 in cash out of the said sum was 
to be treated as earning interest in the 
hands of the plaintiff bank at the rate 
of 2 per cent, and interest at that rate 
from 21st February 1929, must be paid 
by the plaintiff bank to the defendant 
bank. 

V.B./R.K. Order accordingly . 
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Mukerji and Bcse, JJ. 

Hemanta Kutnari Devi — Plaintiff 
Appellant. 

v. 

Prasanna Kumar Datta — Defendant 
—Respondent. 

Appeals Nos. 546 and 550 of 1926, De¬ 
cided on 22nd Juno 1928, from appellate 
decrees of Sub-Judge, Mymcnsingh, D/- 
10th September'1925. 

(a) Bengal Tenancy Act (8 of 1885), S. 109 
— Previous applications by one cosharer 
landlord under S. 105 — Partition Entire 
holding falling to cosharer’s lot — Fresh 
suit under S. 105 — Suit held not barred 
under S. 109. 

A cosharer landlord applied undor S. 105» 
for settling fair and equitable rent of his share 
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of holding, joining other cosharors as pro for¬ 
ma defendants. The tenants objected to the 
application and their objections were allowed 
in two Courts. Subsequently High Court re¬ 
manded the case to the first Court observing 
that application would bo maintainable under 
certain circumstances notably if there were 
separate contracts between the parties. Where¬ 
upon tho cosharer landlord alleging that there 
were defects in the application which were 
irremediable withdrew the application. There¬ 
after on partition with cosharers entire 1G 
annas share of the holding was allotted to the 
cosharer landlord. The cosharer landlord 
then instituted the suit under S. 105. 


Held : that the subject-matter of subsequent 
suit was not the same as the previous applica¬ 
tion under S. 105 and tho suit was not barred 
under S. 109 : A , I. R. 1925 Cal. 845 {F. B.) t 
Foil. [p 33 C 2J 

(b) Evidence Act, S. 115 —Scope—Tenant 
taking position that particular application 
does not lie—Application withdrawn—Subse¬ 
quent suit — Tenant cannot plead that suit 
was barred by application. 

Whore tho tenants of a holding take up a 
position in proceedings under S. 105. Ben. Ten. 
Act, that the application does not lie and the 
application is withdrawn, they will not bo al¬ 
lowed to say in subsequent proceedings in suit 
that tho application operated as a bar to it. The 
principle is that a party litigant cannot be per¬ 
mitted to assumo inconsistent positions in 
Court, to play fast and loose, to blow hot and 
cold, to approbate and reprobate to the detri¬ 
ment of his opponents and that this wholesome 
doctrine applies not only to successive stages of 
the same suit but also to auothcr suit other 
than the one in which the position was 
taken up provided tho second suit grows out of 

rm J ^ d ?i m0Ufc ° f fche firsb : A * L 1024 Cnl - 
600, Foil. [P 33 C 2 ; P 34 C 1] 

Drajalal Chakravarti and Debendra - 
nath. Bagchi for Appellant. 

Judgment -These five appeals arise 

out of as many suits that were instituted 

5 ie c appe ^ nfc * or enhancement of rent 

be\Z l 3 °' ? en • Ten - Acfc - The Courts 
below have dismissed the suits on the 

giound that they were not maintainable 

in view of S. 109 of that Act. 

The plaintiff had previously filed an- 

I'TtS 7' S ' 1 ? 5 o( 11,0 Act - She 

\\as then a cosharer landlord, her share 
amounting to U annas. She made her 

WnnlT/r f °r ° l,posite P aities ^ 

u.ent of f l, 118 ,^ 6 Pl ' ayed f <>r enhance¬ 
ment of the rent due to her share The 

defendants, who were the principal on 

did not lie m the , a PP h cations 

appeals ^ then P refei ' red second 

appeals to th 1S Court, which held that 
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under certain conditions and circum¬ 
stances tho applications might lie—not¬ 
ably, if there were separate contracts 
between the parties. As the facts had 
not been investigated, the cases were re¬ 
manded for further investigation. The 
defendants persisted in their opposition, 
and on that the plaintiff withdrew the 
applications, alleging that there were 
defects therein which were irremediable. 
Thereafter, on a partition with her co-l 
sharers, the holdings were exclusively! 
allotted to her share and she came to be 
tho 16 annas landlord in respect thereof. 
She then instituted the present suits. 

We are of opinion that, in the circum¬ 
stances narrated above, the suits were 
not barred under the provisions of S. 109 
of the Act. There are at least two rea¬ 
sons which induce us to take this view. 
Full Bench decision of this Court in the 
case of Puma Chandra v. Na rend ra 
Nath (l), lias laid down that if an appli¬ 
cation is made under S. 105, Ben. Ten. 
Act, and subsequently withdrawn, whe¬ 
ther with or without tho permission of 
the Court, a suit on the same subject 
matter is barred by the provisions of 
S. 109 of the Act. The question, there¬ 
fore, is whether the subject matter in 
the present cases was the same. The 
holdings with which the application 
under S. 105 were concerned consisted of 
the 14 annas undivided shares of the 
lands, while the holdings with which the 
present suits are concerned are the entire 
lands. The subject matter, therefore, in 
our opinion was not the same. 

Moreover, the effect of tho previous 
litigation may not inaptly be-put in this 
way : That the defendant's objection 
was given effect to by tho two Courts 
below, and the High Court having held 
that unless the plaintiff was able to prove 
certain facts the applications would not 
be maintainable, the plaintiff withdrew 
the applications because she would not 
be able to prove those facts. It is hardly 
consonant with justice that the defen¬ 
dants, who took up in tho proceedings 
under S. 105 the position that the appli- 
cations did not lie, should be allowed to 
turn round and say that the said appli¬ 
cations were entertainable in law, and as 
such operate as a bar to the suits. The 
present suits may rightly be said to have 
arisen out of the result of those applica¬ 
tions. It i g_well settled that a party 
(l) A.I.R. 1925 Oal. 815=52 Oal. 804 (RB.)," - 
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llitigant cannot be permitted to assume 
inconsistent positions in Court, t > play 
ifast and loose, to blow hot and cold, to 
approbate and reprobate, to the detri¬ 
ment of his opponent ; and that this 
wholesome doctrine applies not only to 
the successive stages of the same suit, but 
also to another suit other than the one 
in which the position was taken up, pro¬ 
vided the second suit grows out of the 
judgment in the first: Dwijendra Karain 
v. Jotjes Chandra Dc (2). It is true that 
the applications were withdrawn but 
that withdrawal was after the defen¬ 
dant’s objection had prevailed in the two 
Courts below and would have prevailed 
for ever unless the plaintiff was in a 
position to get over it by establishing 
certain facts. 

We are, accordingly, of opinion that 
the view taken by the Courts below was 
erroneous. The appeal must succeed. 
The decisions of the Courts below being 
set aside, the suits are sent back to the 
trial Court to be dealt with on their 
merits. Costs of this Court as also of 
the Courts below will be costs in the 
cause. 

y. B./R.K. _ Appeal aligned. 

(•2) A.I.R. 1924 Cal. 600. 
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B. B. Ghose and Panton, JJ. 

Khondkar Mahomed Saleh and others 
—Defendants—Appellants. 

v. 

Chandra Kumar Milkerji and others— 
Plaintiffs—Respondents. 

Appeal No. 194 of 1927, with Rules 
Nos. 1105-F and 1200-F of 1928, Decided 
on 6th February 1929, against original 
decree of Sub-Judge, Berhampore, D - 
9th May 1927. 

# (a) Limitation Act 19 of 19081, S. 6 and 
(15 of 1877), S. 7—Alteration of words- 
Effect i* that privilege enjoyed by minor of 
making application within pretcribed time 
after cessation of disability is taken away. 

The effect of the substitution of the words 
“ make an application for execution of a de¬ 
cree ” in S. 6 of the present Act in place of the 
words “ make any application ” in S. 7 of the 
old Act, is that tho privilege enjoyed by a 
minor of making an application within tho 
prescribed period after tho cessation of disabil¬ 
ity has been taken away, aud now any appli¬ 
cation by the mine. except an application for 
the execution of a decree has to he made with¬ 
in the prescribed pariod from tlie time when 
(be right to apply accrued. [R 35 C 1, 2] 


Ibl Limitation Act (9 of 1908)—Inter¬ 
pretation—Act operates restrospectively un¬ 
less it confiscates vested right under old Act 
— If effect of new Act is only to curtail the 
period it shouid be given retrospective 
effect. 

Statutes of limitation cannot bs considered 
as anything else than matters relating to pro¬ 
cedure and ordinarily such statutes have 
their operation from the date fixed in tho 
statute and govern all matters before the Court 
after the commencement of the operation of 
the statute. There is, however, one exception 
and it is that where under the Act as amended 
the application could not be made the amend¬ 
ment will not apply retrospectively, for tho 
principle is that the effect of an amendment 
is to regulate and not to confiscate a vested 
right. 

A right to apply under Civil P. C. O. 34, R. G, 
accrued to a minor in September 1908. The 
mortgagee was under a disability of minority 
till 23rd September 1923. Under the old act tho 
minor could make application within throo 
vears of the cessation of the disability. The new 
Act substituted for this, three years from tho 
date right to apply accrued. On the date of the 
coming into force of tho new Limitation Act 
the minor had two years and nino months’ 
time under the now Act within which to apply. 

Held : that inasmuch as the effect of change 
was to cut the period within which to apply 
and not take away the right, the new Act 
should be given restrospoctivo operation. 

[P 37 C 1; P 38 C 2] 

It upend ra Coomar Mi tier, Dhanna 
Das Set, Kopilcndra Krishna Deb and 
.4. S. M. Akram —for Appellants. 

Dwarka Nath Chuckerbutty, Jadn 
Nath Kanjilal and Subodh Chandra 
Dutt —for Respondents. 

• B. B. Ghose, J— This is an appeal 
by the original defendant mortgagor in 
a suit brought on a mortgage which 
was executed in 1902 in favour of the 
father of the present respondent one 
Aswini Kumar Mukerji. The due date 
under the bond for payment of the 
mortgage money was 12th April 1904. 
The original mortgagee died in Decem¬ 
ber 1905, leaving his son the present 
respondent his only heir who was then 
a minor. A suit was brought on the 
mortgage in 1906 and a preliminary 
decree was passed on 30th November 
1906. An order absolute was made 
under tho repealed provisions of the 
Transfer of Property Act on 7th Janu¬ 
ary 1907. In the suit the plaintiff who 
was represented by his guardian ad 
litem prayed, amongst other things, that 
in case the entire amount of the mort¬ 
gage he not fully satisfied by the sale 
of the mortgaged properties, then the 
balance might be realized from the de- 
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fendant’s other moveables and immov¬ 
ables as well as from his person. Ac¬ 
cording to the usual practice then pre¬ 
vailing, the decree was made for realiza¬ 
tion of the mortgage money in the 
Jirst instance out of the mortgaged pro¬ 
perty leaving it to the mortgagee to 
apply for a further decree against the 
person of the mortgagor if by tlie sale 
of the mortgaged property the entire 
money was not realized. The mort¬ 
gaged property was sold on 16th Sep¬ 
tember 1908, and it was purchased by 
the mortgagee for Rs. 831. The mort¬ 
gage decree including all costs was for 
Rs. 6,666 odd and therefore a consider¬ 
able sum remained due as balance of the 


mortgage money. The . mortgagee at¬ 
tained majority on 23rd September 
1923 and an application was made under 
Civil P. C. 0. 34, R. 6, on 23rd Sep- 
tern her 1924 for a personal decree 
against the mortgagor. The mortgagor 
pleaded that this application was barred 
by limitation. The learned Subordi¬ 
nate Judge has overruled that objection 
and made a decree against the mort¬ 
gagor personally for the balance of the 
money due together with interest which 
amounted to Rs. 13,284-6-9. The defen¬ 
dant mortgagor has appealed against 
that decree and his contention is that 
the plaintiff's application should be 
dismissed on the ground that it was 
barred by limitation. 


This question raises an interestin 
point of law which does not seem to hav 
been directly decided by any reporte 
case. The point arises in this w,v 
Under the Limitation Act 15 of 1877 tli 
.plaintiff would bo entitled to maintai 
his application for a personal decre 
after the attainment of majority withii 
the period of limitation prescribed there 
in. Under S. 7 of that Act a mino 
might make any application within th< 
prescribed period after the disability 
of minority had ceased. The new Limi 
ation Act Act 9 of 1908) was passer 
n August 1908 and it came into opera 
tion on 1st January 1909. Under S. 6 o 
b " at ; Act, which replaced S. 7, Act lc 
of 1877, instead of the words “ make 
any application ” the words “make ar 
application for the execution of a de- 
ciee were substituted, the result ol 
which is that under the Limitation Act 

now in force the application for a per- 
sonal decree against the .nertgagor 


under Civil P. C. O. 34, R. (j would not 
fall within the provisions of S. 6 : or, 
in other words, the privilege ot making 
the application after the disability ol 
minority has ceased was taken away and 
a minor must now make such an appli¬ 
cation within the period prescribed 
under Sell. 1, Lim. Act. It lias been liehl 
by a Full Bench of this Court in the case 
of Pell v. Grejunj (1) that such an appli¬ 
cation falls within Art. 181, Sch. 1, 
Liin. Act (9 of 1908) and there¬ 
fore, the period of limitation is three 
years from the time when the right 
to apply accrued. The contention 
of the appellant is that in this case the 
right to apply accrue! in September 
1908. The law of limitation now in 
force should he applied in the present 
case and it should, therefore, be held 
that the application nude in September 
1924 is barred by the rule of limitation. 
It is contended, on the other hand, on 
behalf of the respondent, as was held 
by the learned Subordinate Judge, that 
the Limitation Act (15 of 1877) should 
apply to this case and although tho 
right to make an application accrued in 
September 1908 as the mortgagee was 
under the disability of minority till 
23rd September 1923, he was entitled 
to make the application within three 
years from that date. And as the ap¬ 
plication was made within that period 
it was within time and the learned Sub¬ 
ordinate Judge was right in making the 
decree. 


* • -.~.w, ia wnac 

law of limitation should be a „ 

plied to the present application. It i 3 

argued on behalf of the appellant that 

the rule of limitation should bo applied 

according to the law in force at the 

time when the application was made 

and the learned advocate relies upon 

the caso of Som Lai v . Kanhaiya Lai 

in support of his proposition. 

He contends that tho Subordinatj Judge 

wl ; on S j n Elding that the Act of 
19U8 affected any vested right of tho 
plaintiff and, therefore, his conclusion 
that tho Limitation Act of 1877 NVag 
applicable is erroneous. Reliance has 
been placed with regard to the rule of 
construction as to the retrospective 
operation of statutes to the cases of The 

(1) A. I. R. 1025 Cal. 834=52 Cal , c 2l (i? n i 
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Queen v. Leeds on/1 Bradford B\i. Co. (3) 
ami Tou-ler v. Chattertcn (4), in support 
of the contention that the Act of 190S 
should be given what is called retros¬ 
pective operation.” In the case of Leeds 
and Bradford By. Co. (3) an Act was 
passed which came into operation six 
weeks after its passsing by which it 
was enacted that awards for compensa¬ 
tion made under the Land Clauses Act 
must lie applied for and obtained within 
six months from the time when the 
damage was done to any property. The 
question arose whether the Act had a 
retrospective operation and was to apply 
to cases of damage done before its pas¬ 
sing. The Court decided that it was 
retrospective, and Lord Campbell, C. J., 
in giving judgment observed : 

“If the Act had come into operation imme¬ 
diately after the time of its being passed, the 
hardship would have b?en so great that we 
might have inferred an intention on the part 
of the legislature not to give it a retrospective 
operation, but when we see that it contains a 
provision suspending its operation for six 
weeks, that must be taken as an intimation 
that the legislature has provided that as the 
period of time within which proceedings res¬ 
pecting antecedent damages or injuries might 

he taken before the proper tribunal. 

A c?rtain time was allowed before the Act was 
to come into operation, and that removes all 
difficulty. Tho case of Towler v. Chatterton (1) 
is strongly in point.” 

It is stated in a well-known text book, 
Craies on “Statute Law" at ]>. 334 that 
the case ol Toider v. Chatterton (4) was, 
amongst other cases, commented upon 
somewhat adversely by Rolfe, B. in an 
elaborate judgment in Moon v. Durden 
(5). But notwithstanding these criti¬ 
cisms, Towler v. Chatterton (4) was fol¬ 
lowed in B. v. Leeds Bradford By. Co. 
(3). This observation does not seem to 
be accurate as would appear from a 
report of the judgment of Rolfe. B. in 
the case of Moon v. Durden (5). There 
the learned Baron commented adversely 
upon two nisi prius decisions which were 
cited before him in support of the con¬ 
tention that a certain Act as regards 
wagering contracts should he given ret¬ 
rospective effect. But speaking of the 
decision in Towler v. Chatterton (4) the 
learned Baron makes the following ob¬ 
servations : 

"Whether the decision in Towler v. Chatter- 
ton (4) was correct, would depend on whether 
tho truo moaning of S. 10 was to fix a date 

(3) [1852] 18 Q. B. 343. 

( 4 ) [1829] 0 Bing. 258=21 L. J. M. C. 193. 

(5) [1848] 2 Ex. 33. 


before which all actions must be brought, ora 
date beyond which no parol promise should 
be sufficient to take a case out of the operation 
of the Statute of Limitations. The Court of 
Common Pleas adopted the former construc¬ 
tion. Neither construction would do injustice 
by infringing the rule which in general makes 
all statutes prospective in their operation, and 
the Court of Common Pleas may have been 
right in their view of the statute; at all events, 
it is immaterial, in the present case, to discuss 
that point.” 

In the present case the question really 
is whether the Limitation Act (9 of 1908) 
affects a vested right as to making ap¬ 
plications by the alteration made hv 
S. 6 in the previous law contained in 
S. 7, Act 15 of 1877. It is a set- 
tied principle that there is no vested 
right in procedure or costs. In Wright 
v. Hale (6), Pollock, C. B„ observed that 
there is a considerable difference bet¬ 
ween new enactments which aflect 
vested rights and those which merely 
affect the procedure in Courts. In In re, 
Athlumney (7), at p. 551, Wright, J„ says: 

“Perhaps no rule of construction is more 
firmly established than this—that a retrospec¬ 
tive op-ration is not to le given to a statute so 
as to impair an existing right or obligation, 
otherwise than as regards matter of procedure, 
unless that effect cannot be avoided without do¬ 
ing violence to the language of the euactment.’- 

Aftcr citing a large number of autho¬ 
rities in support of the proposition, the 
learned Judge observes at p. 553 : 

“One exception to the general rule has seme 
times boon suggested, namely, that where, as 
here, the commencement of the operation of an 
Act is suspended for a time, this is an indica¬ 
tion that no further restriction upon retrospec¬ 
tive operation is intended. But this exception 
seems never to have been suggested except m 
relation to statutes affecting procedure, such 
as statutes of limitation, and even in rela¬ 
tion to them it is questioned in Moon v. 
Durden (5).*’ 

I have pointed out above from the- 
judgment of Rolfe, B., in Moon v. Dui- 
den (5) that the learned Baron did not ac¬ 
tually disapprove of the law laid down in. 
Towler v. ChattertonX 4). I may also state 
here in passing that two other learned 
Barons who constituted the Court of 
Exchequer with Rolfe, B, did not sa\ 
anything with regard to this question. 
The question, therefore, is whether the 
Limitation Act of 1909 affected any 
vested light or it was merely a law 
affecting procedure. It is clear from the 

(6771861] 6 H. & 1L ‘227=9 W. R. 157=30' 
L. J. Ex. 40=6 Jur. (n. s ) 1212=3 L. T. 

(7) [1398] 2 Q. B. 547=67 L. J. Q. B. 935=5 
Manson 322=47 W. R. 144=79 L. T. 303.. 
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[observations of Wright, J., that statutes 
jof limitation cannot be considered as 
anything else than matters relating to 
procedure and ordinarily such statutes 
ijiave their operation from the date tixed 
‘in the statutes and governs all matters 
.brought before the Court after the com- 
'mencement of the operation of the sta¬ 
tute. There is, however, one exception 
which has been pointed out in the 
case of Gopeshtcar Pal v. Jiban Chandra 
(8), decided by a Special Bench of 
this Court. There the period of limita¬ 
tion under Sch. 3, Ben. Ten. Act, was 
amended in such a way as to take away 
the rights of certain persons to bring a 
suit within the period of limitation 
prescribed by the Act before the amend¬ 
ment came into operation. The learned 
Judges observed as follows : 

“ Here tho plaintiff at the time when the 
amending Act was passed had a vested right of 
suit, and we see nothing in the Act as 
amended that domands the construction that 
the plaintiff was thereby deprived of a right 
of suit vested in him at tho dafco of the 
passing of the amending Act. It is not (in 
our opinion) even a fair reading of S. 184 and 
Sch. 3, Ben. Ten. Act, as amended, to hold 
that it was intended to impose an impossible 
condition under pain of the forfeiture of a 
vested right, aud we can only construe the 
; amendment as not applying to cases where its 
provisions cannot be obeyed. The law as 
amended may regulate the procedure in suits 
in which the plaintiff could comply with its 
provisions but cannot (in our opinion) govern 
.suits where such compliance was from the first 
impossible. The effect is to regulate not to 
confiscate. There are thus two positions ; 
whore m accordance with its provisions a suit 
could be brought after tho passing of the 
amendment, it may bo that the amendment 
would apply, but where it could not, then the 
amendment would have no application. 1 * 

Then dealing with the case of Soni 
Ham (2), the learned Judges say that 
case applies where it was possible for 
the plaintiff to bring a suit in accor¬ 
dance with the provisions of the new 
-Limitation Act, after the passing of the 
amendment and there the amendment 
would apply. Now, applying this rule 
to the present case there cannot be any 
doubt that the plaintiff might have made 
ns application within the period of 
l otion, prescribed under Act 9 of 
1908 The time when tho right accrued 
was September 1908 and three years 
would expire in September 1911. There¬ 
fore, the mortgagee had about two years 
nine months’ time after the passing of 
(S) [1914] 41 uai 0. l.' j. 549=24 

I. C. 87=18 0. W. N. 804 (F.B.). 


the Act of 1908 to make his application 
and lienee there was no hardship which 
was discussed in the cases of Toioler v. 
Chatterton (4) and R. v. Leeds and 
Bradford Ry. Co. (3). It is not neces- 1 
sary in this case to lay any stress upon 
the fact that the Limitation Act of 1908 
was passed in August 190S and it was to 
come into operation on 1st January 
1909. That fact might have been impor¬ 
tant if the position of the plaintiff was 
such that he would have no time under 
the new law to make any application 
after the Act came into operation. But 
as a matter of fact, as I have already 
pointed out, he had two years nine 
months under the new law within which 
he could make his application. There¬ 
fore, in my judgment, it cannot be doub¬ 
ted that the rule of limitation applicable 
to the present case should be that laid 
down by Act 9 of 1908. 

Reliance has been placed by the 
respondent on the case of Promotha 
Nath v. Sourav Dasi (9), and parti¬ 
cularly on the observations in the 
judgment at 469 in support of the 
contention that the old law of limita¬ 
tion (Act 15 of 1877) should apply to the 
present case. That is, however, a case 
quite different from the present. There 
the plaintiff had brought a suit against 
an assignee of a purchaser at an auction 
sale. Such a suit was not prohibited 
under the Civil Procedure Code of 1882. 
The plaintiff had a subsisting right to 
sue such an assignee. Under S. 66, Civil 
P. C. of 1908 such a suit is not main¬ 
tainable. The learned Judges held that 
S. 66 of the Code had no vetrospective 
operation as it actually took away a 
right of suit which is a vested right. 
Reliance has also been placed on the 
case of Fazal Karim v. Annada Mohan 
Hoy (10). There a judgment-debtor made 
an application for setting aside an auc¬ 
tion sale. The sale was held in 1903 
when the old Limitation Act (15 of 1877) 
was in operation. He had a right to 
make his application within three years 
after the attainment of majority under 
that Act. But under the Limitation Act 
of 1908 he would have to apply within 
three years of the accrual of the right 
to make the application. The judgment- 
debtor made bis application in Januar y 

(9) U 9 20] 81 0. L. J. 463=58 I k C. 327 = 24 

(10) [1911] 15 aW. N. 845=11 I. a 401. 
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1909 when lie was still a minor. That 
case was decided before the decision of 
(he Judicial Committee in Soni Ilenn v. 
Kanhaiya Lai (2). The judgment-debtor 
could have made his application after 
the passing of the Limitation Act of 1908 
and before it came into operation in Ja¬ 
nuary 1909, but lie did not do so. He 
did not avail himself of the opjortunity. 
His case does not fall within the excep¬ 
tion formulated in the Special Bench 
case of Gopeswar Pal v. Jiban Chandra 
(8), referred to above. In my opinion 
that case should he considered as no 
longer law after the decision of the cases 
referred to above. 

Reliance was next placed on the Spe¬ 
cial Bench case of Sadar Ali v. Dolihid- 
din (11), where it was held, following 
the well known case of Colonial Sugar 
Refining Co ., v. Irving (12), that a right 
of appeal is a substantive right which 
could not be taken away without an 
express provision for it. This was also 
held to be so in the case of Delhi Cloth 
and General Mi!D Co. v. Income-Tax 
Commissioner , Delhi (13), decided by 
their Lordships of the Judicial Com¬ 
mittee. Those cases dealt with a sub¬ 
stantive right and not with a question 
of ] rocedure such as limitation of suits 
and have no bearing on the question 
before us. The real position in the pre¬ 
sent case is as summarised in Maxwell’s 
‘Interpretation of Statutes’ (ith Edition, 
at ]». 399 while dealing with the cases 
of Totcler v. Chatterton (4) and It. v. 
Leeds and Bradford liy. Co. (3). The 
earned author says : 

“in both of the above cases, however, the 
construction, though fatal to the enforcement 
of a vested right, by shortening the time for 
enforcing it, did not in terms take away any 
such right ; and in both it seems to fall with¬ 
in the general principle that the presumption 
against a retrospective construction has no ap¬ 
plication to enactments which affect only the 
procedure and practice of the Courts, even 
where the alteration which the statute makes 
has been disadvantageous to cue of the parties. 
Although to make a law for punishing that 
which, at the time when it was done, was not 
punishable, is contrary to sound principle ; a 
law which merely alters the procedure may, 
with perfect propriety, be made applicable to 
past as well as future transactions : and no 
secondary meaning is to be sought for an 


(11) A. I. R. 1928 Cal. G40 (F.B). 

(12) [1905] A. C. 369=74 L. J. I*. C. 77 = 21 
T. L. R. 513=92 L. T. 738. 

(13) A. 1. R. 1927 P.C. 212=9 Lab. SS4 = 54 
1. A. 121 (P C ). 
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enactment of such a kind. No person has a 
vested right in any course of procedure.” 

What the enactment of 1908 did was! 
to cut down the period within which 
the infant was entitled to exercise his! 
vested right and did not as a matter of 
fact take away that right. 

On these grounds 1 am of opinion that 
the appeal must be allowed, the judg¬ 
ment and decree of the learned Subor¬ 
dinate Judge set aside and the applica¬ 
tion of the mortgagee dismissed with 
costs in both the Courts. 

Penton, J.—I agree. 

V.B. R.K. Appeal allowed - 
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Page and Patterson, JJ. 
Narayan Chandra Dvtt — Plaintiff— 
Appellant. 

v. 

Chairman , Municipal Commrs. Pant - 
hati —Defendant— Respondent. 

Appeal No. 21G9 of 1927, Decided on 
30th July 1929, from appellate decree 
of First Addl. Dist. Judge, 24 Parganas r 
D/- 18th May 1927. 

(a) Bengal Municipal Act (3 of 1884), Ss. 
85 (b) and 101—Meaning and effect. 

Meaning and the effect- < \ Ss. f5 (h) and 101 
is that in every case the late is to bo imposed 
on the annual value of the holding which is 
deemed to bo the gross annua 1 rent at w hich 
the holding may he reasonably expected to let, 
and the proviso is inserted in aid of the ns- 
sessee, to lay down a maximum to .prevent ex¬ 
cessive assessments being made : West Derby 
Unitn v. Met ropt lit an Lije Assurance Society 
(1897) A. V. C47, He). (R 40 C ll] 

(b) Bengal Municipal Act (3 of 1884), Ss.. 
85 (b) and 101 — (ommirsioners’ accepting, 
valuation made by guess and in entire dis¬ 
regard of S. 101 is ultra vires and such as¬ 
sessment cannot be sustained. 

If no attempt is made to ascertain the 'value 
of the holding and Commissioners accept the 
valuation cfficer's mctlud of valuation know¬ 
ing full well that it was Insed cn the esti¬ 
mated cost of the building in entire disregard 
of principles which the valuation cilice is were 
bound bv law to adopt, the Commissioners, 
must l)e deemed to have acted ultra vires and 
the assessment cannot lo sustained : 11 Cal. 

275 at i>. 281 and S7 Cal. 374, Foil. [1‘ 40 C 2J 

A holding in suit was debuttar property held 
bv the plaintiff as shebait. It was occupied by 
temples and some buildings which were not 
let. Holdings of similar nature in the vici- 
nitv had been let and some of them changed 
hands. At the time of the valuation of the 
holding for the purpose of S. 85 0>) all that 
the valuation officer did was to estimate by 
guess what he conceived to bc*tho cost of erect¬ 
ing the buildings that he found on the hold¬ 
ing and settled the valuation cn the estimate 
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so made. Commissioner accepted the valua¬ 
tion officer’s basis of valuation. 

jftll : that the Commissioners were not 
justified in departing from rule of assessment 
laid down in S. 101 and the holding ought to 
have been assessed according to the provision 
of the Act on the gross annual rent at which 
the holding may be reasonably expected to let. 

[P 41 C l j 

(c) Bengal Municipal Act (3 of 1884), S. 
101—Measure of rateable value. 

Measure of rate able value is definedhy sta¬ 
tute as tbc rent which may reasonably be ex¬ 
pected ; interests on costs or on capital value 
cannot bo substituted for the statutory measure 
but can bo looked at as prim i facie evidence in 
order to answer the question of fact, what 
rent a tenant may reasonably be expected to 
pay. And where the hereditament is incapa¬ 
ble of being compared with other heredita¬ 
ments which form the subject of lotting the 
amount of capital expended is admissiblo in 
evidence as a criterion nv which to estimate 
the rent : The Queen v. School Board for 
London 55 L. J. M. C. 55 and on appeal 17 
Q. B. D. 738 ; Liverpool Corporatto)i v. Llan- 
fyllin Assessment Committee , (1899) 8 Q. B. 14 ; 
Liverpool Corporation v. Chorley Assessment 
Committee and Whitnell Overseers, (1912) K. B . 
*270 on appeal 1913 A. C. 197 and Metropolitan 
Water hoard v, Chert say Union, (191G) 1 A. C . 
337, Ref. CP 41 Cl] 

Bijan Kumar Mukherjcc —for Appel¬ 
lant. 

Surat Chandra Basak and Gopendra 
Nath Das —for Respondent. 

Page, J. This a suit for a declara¬ 
tion that the assessment of a rate under 
S. 85 (b), Bengal Municipal Act (3 of 
1864) on the annual value of the plain¬ 
tiff-appellant’s holding by the Commis¬ 
sioners of the Panihati Municipality was 
ultra vires and illegal. 

The decision turns upon the true con¬ 
struction of S. 101 of the Act which 
runs as follows : 

“101. Tho gross annual rent at which auv 
holding may bs reasonably expected to lot 
shall be deemed to bo the annual value thereof 
and such valuo shall accordingly be deter¬ 
mined by tho Commissioner, and onteted in 
the valuation list ; provided that (except in 
the Darjeeling Municipality) if there bo on n 
holding any building or buildings the actual 
cost of erection of which can bo ascertained or 
estimated tbe annual value of such holding 
shall in no case bo doomed to exceed on am¬ 
ount which would bo equal to sovon and a half 
per centum on such cost, in addition to a rea- 
r,ni ,or the '*" d *■ 

It appears that the holding in suit' is 
debuttar property held by tbe plaintiff 
as shebait. The area of the holding is 
about 13 bighas, of which half consists 
of a fruit orchard ; upon 3 bighas there 
are 12 Shiva mandirs, and upon the re- 
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mainder of the holding stand the three- 
storied dwelling house and offices form¬ 
ing the residence of .the plaintiff. The 
property is situate on the east bank of 
the Hooghly about eleven miles * up the 
river from Calcutta, with a pucca ghat 
leading to the river. 

In 1921 for the purposes of a latrine 
tax imposed under S. 86 of the Act the 
annual value of the holding was assessed 
under S. 96 at Rs. 3,750 and in 1924) 
when the rate in question was imposed 
under S. 85 (b), it is conceded that no 
separate or further valuation of the 
holding was made, and that the assess¬ 
ment was based upon the annual value 
that had been ascertained for the pur¬ 
pose of the latrine tax in 1921. 

Now, the holding in suit is of a simi¬ 
lar nature to that of numerous other 
properties on the banks of the Hooghly 
that are used as the residences or plea¬ 
sure houses of prosperous citizens of 
Calcutta. The plaintiff’s son in tho 
course of his evidence at the trial 
stated that houses of this type in the 
neighbourhood of the plaintiff’s liolding 
rarely were let, and usually were 
occupied by the owners who had built 
or acquired them. But there was evi¬ 
dence that specific holdings of a similar 
nature in the vicinity bad been let, and 
that such properties from time to time 
changed hands, and passed from one 
owner to another. 

Nevertheless, it appears that in 1921 
when the valuation list was prepared 
no attempt was made by the officer ap¬ 
pointed to value the holdings to ascer¬ 
tain the annual rent at which the plain¬ 
tiff s holding might reasonably be ex¬ 
pected to let, or to obtain information 
as to the cost of the construction of tho 
buildings that had been erected on the 
holding.All that the valuation officer pur¬ 
ported to do was to estimate “by guess’* 
what he conceived to be the cost of 
erecting the buildings that lie found on 
the holding and to settle the valuation 
upon the estimate thus made. The Com¬ 
missioners appear to have accepted the 
basis of the valuation officer’s estimate 
and assessment was fixed at 3 per cent 
on an annual value of Rs. 3,750. 

If the assessment as made was ultra 
vires aud illegal it cannot be sustained 
and the plaintiff is entitled to the relief 
that he seeks : Chairman, Mvnicipa 
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Board , Chapra v. Basudco Narain 
Singh (1). 

On behalf of the respondents it is 
contended that the assessment can be 
supported upon the footing that S. 101 
and proviso 1 thereto contain alter¬ 
native modes of assessment, and 
that it is open to the municipality to 
assess a holding either upon the annual 
value ascertained as set out in S. 101 or 
upon a percentage basis under the pro¬ 
viso. 

In my opinion the construction which 
the respondents urge -upon the Court 
cannot be accepted. The general rule 
for construing provisos was explained 
by the House of Lords in West Derby 
Union v. Metropolitan Life Assurance 
Society (2) in which case Lord Herschell 
observed : 

“I decline to road into any enactment words 
which are not to be found there and which 
would alter its operative effect because of pro¬ 
visos to bz found in any provision. Of course, 
a proviso may be us?d to guide you in the selec¬ 
tion of one or other of two possible construc¬ 
tions of the words to be found in the enact¬ 
ment, and show when there is doubt -about its 
scope, when it may reasonably admit of doubt 
as to its having this scope or that, what is the 
proper view to take of it but to find in it an 
enacting provision which enables something to 
be done which is not to be found in the enact¬ 
ment itself on any reasonable construction of 
it, simply because otherwise the proviso would 
be meaningless and senseless would, as I have 
said, be in the highest decreo dangerous: ibid 
p. 655.” 

and Lord Davey added : 

“It seems to me that the whole argument 
of the appollants really comes to the old and 
apparently ineradicable fallacy of importing 
into an enactment which is expressed in clear 
and unambiguous language something which 
is not contained in it, by what is callod im¬ 
plication from the language of a proviso which 
may or mav not have a meaning of-its own: 
ibid, p. 657'.” 

The meaning and effect of S. 85(b) and 
S. 101, however, in my opinion, is clear 
and in accordance with the general princi¬ 
ples of rating, and these sections provide 
that in every case the rate is to be im¬ 
posed on the annual value of the holding 
which is deemed to be the gross annual 
rent at which the holding “may be rea¬ 
sonably expected to let,” while the pro¬ 
viso was inserted in aid of the assessee, 
and to lay down a maximum to prevent 
excessive assessments being made. In 


(1) [1010) 37 Cal. 374=11 C. L. J. 400 = 5 I. C- 
321 = 14 C. W. N. 437. 

(2) [1837] A. C. 647=GG L. J. Ch. 726=61 J. 
P. 820=77 L. T. 284. 


the present case no attempt was made 
to ascertain the annual value of the 
plaintiff’s holding as provided by S. 101, 
and in my opinion the Commissioners 
were acting ultra vires in accepting the 
valuation officer’s method of valuation 

"based as they knew it was, upon a percentage 
of the estimated cost of the building in entire 
disregard of the principle which they were 
bound by law to adopt as the basis of their as¬ 
sessment:” see Per Garth, C. J. in Nundo Lai 
Lose v. Corporation oj Calcutta (3) (at p. 281). 

I am not unaware that since Nundo 
Lai Bose's case was decided on 19th 
February 1885 by S. 151 (b), Calcutta 
Municipal Act (3 of 1899), for the pur¬ 
pose of assessing land and buildings to 
the consolidated rate 

“the annual value of any building not erected 
for letting purposes and not ordinarily lot 
shall bo deemd to be” 

a sum ascertained with reference to a 
percentage on the costs of construction 
as therein provided, and that since the 
judgment of Cave and Wills, JJ. in 
Queen v. School Board for London (4) 
delivered on 21st December 1885, .al¬ 
though 

“ft certain rate of int crest on the capital ex¬ 
pended in creating the hereditament is by no 
means to be taken as necessarily equivalent to 
the rent which a hypothetical tenant would 
give .... the amount of capital expended is 
admissible in evidence as a criterion by which 
to cstimste that rent in the case of works like 
these (i. e., a public reservoir) which are in¬ 
capable of being compared with othor heredita¬ 
ments which form the subject of letting:.” Per 
A. L. Smith, L. J. in Liverpool Corporation v. 
Jjlanf yllln Assessment Committee ( 5} (at p. 21): 
see also Per Buckley, L. J. in Liverpool Cor¬ 
poration v. Chorely Assessment Committee and 
Whitnell Overseers (G), Metropolitan Water 
Board v. Chertsey Union (7). 

r* No doubt in exceptional cases where 
the rent that a hypothetical tenant might 
reasonably be expected to pay for the 
holding cannot be ascertained by me¬ 
thods which would be elffcaious in nor¬ 
mal and ordinary cases, for example, 
where the holding consists of land upon 


(3) [1885] 11 Cal. 275. 

(4) [1885] 55 L. J. M. C. 55 on appeal 17Q. B. 

D. 738. 

(5) [1899] 2 Q. B. 14=G3 L. J. Q. B. 762=15 
T. L. R. 349=63 J. P. 452=80 L. T. G67. 

(G) [1912] 1 K. B. 270=8 1 L. J. K. B. 426 on. 
appeal (1918) A. C. 197=82 L. J. K. B. 
555=29 T. L. R. 246=57 S. J. 263=11 L. 
G. R. 182=77 J. P. 185=109 L. T. 82. 

(7) [1916] 1 A. C. 837=85 L. J. K. B. 296=32 
T. L. R. 1GS=60 S. J. 208=14 L. G. R. 
217=80 J. P. 137=114 L. T. 380. 
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which a railway a gas works, a catchment 
area or a building such as the Bodleian 
Library at Oxford is situate, rough and 
and ready tests alone may be available 
for ascertaining the annual rent that a 
hypothetical tenant of the holding might 
reasonably be ^expected to pay, but in 
every case the annual rental value is the 
basis of the assessment, and in such ex¬ 
ceptional cases, as Mr. Ryde points out 
If n his work on Rating (Edn. 2 at p. 176) 
‘‘a great part, if not the whole, of the-difficulty 
will disappear if the rule b8 thus stated; the 
measure of rateable value is defined by statute 
as tho rent which may reasonably be cxpectod; 
interest on cost, or on capital value cannot be 
substituted for the statutory measure but can 
be looked at as prima facie evidence in order 
to answer tho question of fact what rent a 
tenant may reasonably be expected to pay." 

Now, applying these principles to the 
facts of the present case I am of opinion 
that the plaintiff’s holding is not to be 
regarded or treated as though it were of 
an exceptional, or abnormal type, for as 
Garth, C. J. pointed out : 

"the principle of rating upon which the Com¬ 
missioners are directed to proceed is the same 
as that which is adopted in England, and 
similar difficulties arise there in the case of 
gentlemen's parks and mansions which are laid 
out for residential purposes, and not for let¬ 
ting. But 9uch properties are, neverthelesss, 
constantly rated upon tho basis of their annual 
letting valuo, Nundo Lai’s case (3)." 

In my opinion in the present case 
the Commissioners were not justified 
in departing from the basis assess¬ 
ment laid down in S. 101, and, 
while it is not the duty of this Court to 
instruct the Commissi oners as to how 
assessments should be made provided 
they adopt the methods prescribed in the 
Act, it appears to me that if the persons 
authorized to make the assessment apply 
their minds to the matter in hand no 
difficulty ought to be experienced in as¬ 
certaining according to the provisions of 
the Act "the gross annual rent at which 
the plaintiff’s holding "may be reasona¬ 
bly expected to let.” 

For these reasons, in my opinion, the 
decrees of the lower Courts must be set 
aside and a decree passed for a declara¬ 
tion that the assessment on the appel¬ 
lant’s holding was ultra vires and illegal 
as prayed. The appellant is entitled to 
bis costs in all the Courts. 

Patterson, J.— I agree. 

V.B./r.k. Appeal allowed. 
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Graham and Mitter, JJ. 

Manik Chandra Sarnia —Plaintiff 
Petitioner. 

v. 

Danibharudhar Sarnia and others — 
Opposite Parties. 

Civil Rule No. 80 of 1929, Decided on 
2nd August 1929, from order of Addl. 
Dist. Judge, Assam Valley Districts, D/- 
13th August 1927. 

Court-fees Act, S. 7 (»v) (c) and (d)— Suit 
for declaration of right to office of Bara 
Thakur and permanent injunction restrain¬ 
ing defendants from interfering with right 
Plaint is to be valued at value of debuttar 
property or so much of it as is not in plain¬ 
tiff's possession. 

In a suit for declaration of right to office of 
the shebait of a templo and also for permanent 
injunction rerestraining defendant from inter¬ 
fering with that right, the plaint is to be valu¬ 
ed for purposes of jurisdiction and court-fee at 
the value of the debuttar property or such por¬ 
tion of it from which the plaintiff is disposses¬ 
sed : 28 Bom. 567, Dist. [P 42 C 2] 

Panchanan Ghose and Sitanysu Bliu- 
san Bose —for Petitioner. 

Probodh Chunder Chatterji and Pan- 
nalal Chatterjec— for Opposite Parties. 

Mitter, J.—The question raised by 
this rule is whether the Munsiff of 
Sibsagar had declined jurisdiction in 
refusing to entertain tho suit of 
the plaintiff for declaration of his 
right to the office of Bara Thakur of the 
temple of Siva and for a permanent in¬ 
junction restraining the defendants from 
interfering with the plaintiff’s right as 
Bara Thakur on the ground that the suit 
was valued at Rs. 4,600 and was beyond 
the pecuniary jurisdiction of the Munsif. 
This order which is challenged was made 
so far back as 22nd April 1926. 

An appeal was taken against this 
order to the Additional District Judge 
who held that as the relief was valued 
at Rs. 130 by the plaintiff the Munsiff 
was wrong in returning the plaint, bub 
he thought that the suit was one under 
S. 92, Civil P. C. and it was desirable 
that the matter should be heard by the 
District Judge. 

The District Judge in whose Court the 
plaint was filed, however, took the view 
that the suit was not one under S. 92 
and could not be entertained by him and 
held that the proper Court was that of 
the Subordinate Judge of Jorehat. 

The plaintiff who is the petitioner 
was advised that the opinion of the 
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District Judge that the proper Court 
'vas the Court of the Subordinate Judge 
Jorehat could not bo binding on him. 

The present rule is directed against 
the orders of the Munsiff of Sibsagar 
dated 22nd April 1926 and the order of 
the Additional District Judge dated 13th 
August 1927, and that of the District 
Judge dated 31st August 1928. 

The petitioner lias been bandied about 
from Court to Court and the question 
now is whether the Munsiff had juris¬ 
diction to entertain the suit. The plain¬ 
tiff contends that the suit is for decla¬ 
ration of h is right as Bara Thakur and 
for permanent injunction and under S. 7, 
Cl. (iv)• (c) and (d), Court-fees Act, the 
valuation put by the plaintiff on his 
plaint is the valuation both for the pur¬ 
pose of court-fees as well as for pur¬ 
poses of jursidiction. It is said that the 
value of the temple properties cannot 
be the criterion for the purposes of juris¬ 
diction for plaintiff claims a right not to 
the moveable and immovable properties 
of the deity but to his office as shebait 
and he values his relief at Rs. 130. Re¬ 
liance is placed on the decision on the 
case of HI ahead ra Sundar Thakur v. 
Dniabandhu Thakur (1), in support of 
this contention. The opposite party on 
t he other hand relies on the decision of 
Iinj Krishna Den v. Depin De'iari Dey 
(2) for supporting his case that as the 
value of the properties in suit as put by 
the plaintiff is more than 4,600, that is 
the value of the relief sought by the 
plaintiff and distinguishes the present 
case from the case in 19 C. L. J. (1) 
on the ground that here plaintiff on his 
own showing has been dispossessed by 
defendants 1, 2, 3 and 4 who have forci¬ 
bly occupied half the debuttar land of 
the deity. 

The petitioner, however, relies on the 
decision of Sir Lawrence Jenkins, Chief 
Justice of Bombay in the case of Kunj 
Behariv. Purshottam Prasadji (3), and 
contends that it is not necessary in this 
case to pray for recovery of possession. 
In the Bombay case, however, it appears 
that the defendants were in possession 
of the Gadi on the basis of a will pur¬ 
porting to he that of the previous Gadi- 
pati. In the present case there is a 

(1) [1014] 10C. J , J. 15=21 r. C. 771. 

(2) 1913j 40 Cal. 245=16 C. L. J. 194=17 
I. C. 1G2=17 C. W. N. 591. 

(3) [1301] 28 Bom. 5G7=6 Bern. L. R. 475. 


clear allegation in paragraph six of the 
plaint of the dispossession from half of 
the debuttar properties and the peti¬ 
tioner cannot evade the payment of 
court-fees by praying ostensibly for an 
injunction which may really mean a 
prayer for recovery of possession. 

The value of the temple properties! 
have been found to be Rs. 4,600 : the* 
value of the half would he about 
Rs. 2,300. The Munsiff would have na 
jurisdiction to entertain such a suit J 
In the circumstances we think the 
rule must be discharged and the plain-* 
tiff must file his suit in a proper Court. 

Let the original plaint he returned to 
the petitioner by this office for presen¬ 
tation to the proper Court. 

There will he no older as to costs.. 

Graham, J.—I agree. 

v.Ih/R.K. IiiPe discharged* 
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SUHRAWARDY AND JACK, JJ.. 
Govinda Kumar Sur and others — 
Plaintiffs—Appellants. 

v. 

Mohini Mohan Sen and others — 
Defendants—Respondents. 

Appeal No. 2552 of 1928, Decided on 
10th April 1929, against appellate decree 
of Addl. Sub-Judge, Dacca, D/- 4th 
August 1928. 

(a) Court-fees Act, S. 7, Cl. (xi) (cc) —' 
"Tenant'’ meant ex-tenant. 

The word "tenant" means an ox-tenant that 
is a person who was a tenant hut has now 
ceased to be so. The words "including a ten¬ 
ant etc.,'* after the word "tenant" amplify 
the meaning of the word "tenant" rather than 
restrict it : A. /. R. 192S P. C. 227 ; A. /. R. 
1923 Pat. 380, Ref. [P 43 C 2, P 44 C 1] 

❖ (b) Court-fees Act, S. 7, Cl. (xi) (cc)— 
Suit for ejectment of tenant after notice to* 
quit—Section applies. 

A suit for ejectment after notice to quit has 
been served upon the tenant, although the suit 
may involve the determination of the title, and 
the tenancy may have been determined, is 
governed by S. 7, Cl. (xi) (cc) and should ha 
valued at the amount of the rent of the im¬ 
movable property to which the suit rofors, 
payable for the year next before the date of 
presenting the suit. 

Per Jack , J .—The claim in a suit must be 
regarded with reference to the facts existing 
when the cause of action accrued, not to tho 
state of things when the suit was filed. Up 
to the moment he gives rise to tho cause of 
action by refusing to quit on demand, a tenant 
is still a tenant and that is the point of time 
to which the suit for his ejectment in conse~ 
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nucnco of that refusal must b? referred. If »t 
were correct to look at the tacts as they s cod 
when the suit was filed in this connexion there 
could be no such thing as a suit for the eject¬ 
ment of a tenant and Cl. (xi) (cc) which was 
added in 1005 would be futile along with practi- 
nllv all tlic provisions of law in regard to the 
ejectment of tenants : A. I. It. 1923 Pat 3b0 . 
13 0. L. J. 47 A ; .!. I- R- 1927 Mad. 331 and 
A. I. H. 1925 All. 142, Foil. [I* 47 C lj 

(c) Ejectment—Tenant—Question of title. 

In a suit for ejectment of tenant by a laud- 
lord question of title can only be gone into 
for the purpose of determining the main ques¬ 
tion in the suit about the relationship between 
the landlord and the tenant. [I* 46 C 2j 

(d) Precedent—Application of decision. 

Per Sithraioardi/y J.— Every decision must 

ho examined with reference to and is an autbo' 
ritv on the facts of that particular case. 

[P 44 C 2) 

(e) Civil P. C., O. 1. R. 9 —Suit between 
landlord and tenant—Suit not defeated if 
person not tenant added as defendant. 
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plea in tar and held that the suit was 
undeivalued, that it should have been 
valued according to the market value of 
the property in suit and that it \va~ 
possible that on a proper valuation of 
the property in suit the Munsif would 
have had no jurisdiction to try it. In 
this view he remanded the case to the 
trial Court for determination of the 
allied questions of valuation and juris¬ 
diction. 

The plaintiffs have appealed and it i* 
argued on their behalf that the view of 
the law taken by the learned Subordinate 
Judge as regards the valuation of the 
suit is wrong. Objections are also raised 
with regard to the legality of the order 
of remand and the propriety of the objec¬ 
tion as to the valuation and jurisdiction 
taken at the appellate stage of the 


Per Suhratcardij, J .—In •» suit for ejectment 
of n tenant if the Court holds that there is no 
relationship of landlord and tenant between 
the plaintiff and any of the defendants, the 
proper course is to dismiss the suit as against 
that defendant. But there is no provision 
which will entitle the Court to compel th? plain¬ 
tiff to change his suit into one of another nature. 
The defendants who aro tenants cannot object 
to the suit being continued on the ground that 
one of the defendants was net a tenant. 

[P4GC1] 

lirojo Lai Chalcravarty and Iiamen - 
<ha Chandra Roi /—for Appellants. 

Sarat Chandra Jiasak and Monmotho 
Nath Das Gupta —for Respondents. 

Suhrawardy, J.—This is an action 
in ejectment by the plaintilT-appellauts 
after service of notice to quit on the 
tenant-defendants. The case is that 
defendants 1 to 3 were holding under 
the plaintiffs as monthly tenants-at-will 
a building in the town of Dacca, des¬ 
cribed in the plaint. Defendant 4 was 
a sub-tenant under the tenant-defen¬ 
dants. The plaintiffs served a notice to 
Quit upon them but the tenant-defen¬ 
dants refused to vacate and lienee the 
present suit. The suit was valued at 
Ks. 456 being the twelve months 1 rent 
payable by the tenant defendants at the 
J* te °/ Es - 38 a month. It was tried by 
the Munsif and decreed in favour of the 
plaintiffs. Defendants 1 to 3 appealed 
and an application was made before the 
Subordinate Judge who heard the appeal 
to formulate an issue and to try it as a 
preliminary issue regarding the valuation 
of the suit and the jurisdiction of the 

Munsif in the trial Conrt. The learned 
Subordinate Judge gave effect to this 


suit. It is not necessary to consider 
the other objections as in my judgment 
the appeal succeeds on the main question 
in the case relating to valuation and 
jurisdiction. 

The learned Subordinate Judge has 
held that in a suit as the present it is 
necessary that the suit should be valued' 
according to the market price of the 
property, his reasons being that as soon 
as the notice to quit was served upon 
the tenants, the tenancy was determined 
and the tenants became trespassers : and 
the suit against trespassers should bear 
ad valorem fees under R. 7, Cl. 5, Court- 
fees Act. It is contended on behalf of 
the appellants that the valuation put by 
them is correct under S. 7, Cl. 11 (cc). 

The learned Subordinate Judge appears 
to have been greatly influenced by a 
decision which was not then properly 
reported and which had appeared 
in the short notes of Govinda Ham 
Agartcalla v. Duhi Pada Dutt (1). 
Before considering the decision I should 
like to refer to the words of S. 7, Cl. 1L 
(cc). They are : 

“for the recovery of immovable property from a 
tenant including a tenant holding over after 
the determination of a tenancy, the suit should 
bo valued according to the amount of the rout 
of the property to which the suit rofers payable 
for tho year next before the dato of presenting 
the plaint.” 

This clause contemplates a suit by the. 
landlord against a tenant. The words! 
^including a tenant etc.,” after the word . 

tenant amplify the meaning of the 

(l) A. I. R. 1928 Cal. 753=32 C. W. N. 1113. 
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•term “tenant” rather than restrict it. 
But it has been held by the Subordinate 
Judge that as soon as a notice to quit is 
served upon the tenant he ceases to be a 
tenant and therefore this clause does not 
apply to a case like this. This argument 
seems to be absurd on the face of it. So 
long as a person remains a tenant, the 
landlord has no right to recover im¬ 
movable property from him. His right 
to do so arises only when the relation¬ 
ship between him and the tenant has 
ceased and the tenant has lost his right 
to remain in possession of the property. 
I can conceive of no case in which the 
landlord can recover immovable property 
from the tenant qua tenant i.e., when 
the tenancy subsists. It is half heartedly 
argued on behalf of the respondents that 
there may be a case in which a tenant 
encroaches upon the landlord’s land and 
'the landlord brings a suit for recovery 
of that land from the tenant. Such a 
case according to the respondent would 
be covered by S. 7, Cl. 11 (cc). In such 
a case the suit will be a suit for recovery 
of possession of property and has to be 
valued at its market price. It cannot 
be governed by Cl. 11 (cc), as a suit under 
that clause is to be valued at the rent 
payable for the year next before the date 
of presenting the plaint. It is evident 
that in the case of an encroachment by a 
tenant there will be no rent payable to 
the landlord in respect of that land. 
It is therefore clear that the word 
“tenant” in that clause means an ex¬ 
tenant, that is, a person who was a 
tenant but has now ceased to be so. This 
view is supported by a decision of the 
Judicial Committee with reference to 
•the word used in the Calcutta Rent Act. 
Under S. 15 of that Act a certificate 
■ should be granted by the Controller on 
the application made to him by ‘any land¬ 
lord or tenant.’ It was argued before their 
Lordships that the appellant bank having 
ceased to be tenants at the time when 
they made the paplication as their term 
had expired by forfeiture or effluxion of 
•time, they were not competent to make 
; an application under that law. Their 
Lordships observe : 

“Their Lordships are of opinion that this 
adopts a too narrow construction of the words. 
In order to give any working effect to the Act 
it is necessary that the words ‘landlord* and 
‘tenant’ must include, as they often do in ordi¬ 
nary parlance, ex-landlord and ex-tenant. An 
action by an ex-landlord against an ex-tenant 


might ordinarily be describad as an action of 
the landlord against the tenant.*’ Karnani 
Industrial Bank v. Satya Niranjart Shaw (2). 

Such also is the law in England 
where summary procedure has been 
provided for recovery of property from 
a tenant who has ceased to be a tenant. 
To put any other meaning to the word 
‘tenant’ as used in that clause will be to 
impute to the legislature the futile work 
of passing a law which can never be 
applied to any concrete case. In my 
judgment the question seems to be so 
clear that no authority is required in 
support of it. This view has also ap¬ 
pealed to other Courts where the ques¬ 
tion came up for consideration. In 
Ram Charan Singh v. Seodutt Singh (3) 
the learned Chief Justice held that the 
word ‘tenant’ in S. 7, Cl. 11 (cc) includes 
a person to whom that description would 
apply immediately before the commen¬ 
cement of the suit but who is liable to 
ejectment by reason of the termination 
0 f the tenancy. 

Now to come to the case on which the 
learned Judge has relied for the view 
that he adopted, reported in the short 
notes as Govinda Ram Agarwala v. Dulu - 
pada Dutt (I). That case has since the 
judgment of the Sudonlinate Judge ap¬ 
peared in the reports portion of the Cal¬ 
cutta Weekly notes as Govinda Ram 
Agarwalla v. Dulupada Dutt (I) decided 
by Cammiade, J. sitting singly in which 
the learned Judge is reported to have 
held that a suit for recovery of property 
from a person whose tenancy has been 
terminated by notice is not covered by 
S. 7, Cl. 1 i, sub-Cl. (cc), Court-fees 
Act. According to the accepted canon of 
interpretation of judicial decisions every 
decision must be examined with reference 
to, and is an authority on the facts of, that 
particular case. In that case the suit 
was brought against the defendant by a 
person claiming to be the landlord of 
the tenant defendant and the suit was 
valued according to S. 7 Cl. 11 (cc). The 
plaintiff was a transferee from the origi¬ 
nal landlord. The defence was that the 
plaintiff’s vendor had entered into a con¬ 
tract for the sale of that property to the 
tenant before the sale to the plaintiff 
and that a suit for specific performance 
of that contract was then pending. 

(2) A. I. R. 1928 P. C. 227=50 Cal. S0=55 I. 

A. 344 (P.C.). 

(3) A. I. R. 1923 Pat. 380=2 Pat. 200. 
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suit had used therein, namely, it includes all sorts 


1930 

Further, the plaintiff in that 


brought a rent suit against the tenant 
which had failed up to the High Court 
on the objection of the tenant. In these 
circumstances the plaintiff could not 
bring a suit for ejecting the defendants 
after notice to quit. The decision there¬ 
fore of that case that the suit was not 
covered by S. 7, Cl. 11 (cc) may be 
justified, though, in may opinion, the 
proper course would have been to 
dismiss the suit when it was found that 
there had been no contract of tenancy 
between the parties and not to convert 
it to a suit of another nature a declara¬ 
tory and possessory suit: the causes of 
action in the two suits being different 
giving rise to different issues. But the 
learned Judge in his judgment has not 
confined himself to the facts of the par¬ 
ticular case though it must be assumed 
that they were before his mind’s eye 
when he pronounced his judgment. He 
observes: 

“ Onco the tenancy has been determined, 
the person who was a tenant becomes a tres¬ 
passer holding over and he could only bo a te¬ 
nant holding over provided that such holding 
over was with the consent express or implied 
of the’ landlord,*’ 

Further on he adds: 

"It soems that there can be no room for 
holding that the legislature intended under 
the term " tenant ” persons who had ceased to 
l>e tenants altogether.*' 

If these words wore intended to be of 
general application I respectfully dis¬ 
agree from the view taken by the learn¬ 
ed Judge. As 1 have already discussed 
this question I need not repeat the argu¬ 
ments in support of my view. The learn¬ 
ed Judge has also referred to the words 
“ including the tenant holding over M in 
that clause as indicating that the word 

tenant ” used therein means only the 
person who still bears the character of a 
tenant. It is not necessary to consider 
why these words are put there and for 
what purpose; but it appears that it was 
to clear a general impression that on the 
expiration of the term the tenant ceases 
to be a tenant and becomes a trespasser. 


of tenants including a tenant who conti¬ 
nues to be in occupation after the termi¬ 
nation of his tenancy. In that sense the 
expression holding over may not carry 
its technical meaning as given to it by 
law. It will he disastrous if the law is 
held to bo that the landlord whenever 
his tenant refuses to vacate has to bring 
a suit for declaration of title and posses¬ 
sion for in that view, a person as owner 
will be involved in constant litigations 
with his tenants refusing to vacate. As 
the facts in Govind Raw's case (1), may 
justify the decision ot that case, it is 
neither necessary nor desirable to refer 
the question raised in this suit to a Full 
Bench. I am accordingly of opinion that 
the suit as brought by the plaintiff was 
properly and correctly valued and that 
the Munsif who tried the suit had juris¬ 
diction to try it. 

I now proceed to deal with the conten¬ 
tions urged before us on behalf of the 
respondents. The first point argued is 
that a portion of the property in the 
occupation of the defendants was not 
according to the plaintiff included in the 
original tenancy and, therefore, the plain¬ 
tiffs must bring a suit for declaration of 
title and possession. The plaintiffs’ case 
is that defendants 1, 2 and 3 were suc¬ 
cessors of their tenant who was in occu¬ 
pation of the building described in sche¬ 
dule kha. The tenant had included 1 
within his tenancy rooms described in 
Sell. ga. The plaintiffs, therefore, claim 
to eject tho defendants not only from 
the property mentioned in Sch. kha, but 
also from that mentioned in Sch. ga 
which formed by the act of his tenant a 
part of the tenancy. It is not the de¬ 
fendant’s case that the old tenant or the 
defendants set up any right in them¬ 
selves with with regard to the property 
in Sch. ga. The learned Munsif in deal¬ 
ing with this point has remarked: 

Although tho plaintifls do not in so many 
words call tho defendants tonants over Sch. ga 
property the effect of tho ontiro plaint is that 
they admit tho defendants to be tonants ovor 
both Sch. ga and kha lands togethor, tho 


her tenancy and thero 
title raised with regard 


was no 
to that 


rjiL_ Ion, JJ a . . , c - ocu. ana Kua ianas cogennor 

,, law 01 ,antJ lora and tenant, hewever, ..cose ns mado in the plaint being that the room 
allows some rights and privileges to a ' n Sch. S 1 ' w » s possessed by tho old tenant ns 
tenant holding over after the termina¬ 
tion of the term including rights and 
liabilities under the expired lease if the 
holding over is recognized by,the landlord. 

But the clause as it stands is to be inter¬ 
preted according to the simple words 


includod in 
question of 
schodule.” 

The second contention is that as de¬ 
fendant 4 was made a defendant in the 
suit it cannot be said to be a suit go- 
erned by S. 7, Cl. 11, sub-Cl. (cc). It 
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is not necessary to discuss in this case 
•the effect on the frame of the suit 
of the inclusion of defendant 4 in 
the category of defendants. In view 
•of the decisions in the case of 1). E. D. 
Ezra v. J. E. Gubbay (4) and 
liam Kissni Das v. Binjraj Choudhury 
do), the question might assume some 
importance if it were urged in a proper 
.case in a proper manner. In this case 
defendant 4 did not enter appearance 
either in the trial Court or in the lower 
.appellate Court ; nor is lie present be- 
tore us at the hearing of the appeal, lie 
has taken no interest in this matter pro¬ 
bably under the idea that a decision 
against the tenant-defendants will he 
binding upon him, as has been held in 
•the ca<e of Ramki<sen Dai v. Binjraj 
Chondkuri (o). But assuming that de¬ 
fendant 4 is not a proper party in this 
.litigation, what is the effect of joining 
him as a defendant ? The most that *!ie 
defendant could claim was to have the 
suit dismissed as against him. But he 
.could not compel the plaintiff to convert 
his suit into a suit for declaration of 
title and possession. The suit as framed 
must stand or fall on the allegations 
made therein and the character given to 
•it by the plaintiff. It is a suit brought 
jby the landlord against his tenants. If 
•the Court holds that there is no relation¬ 
ship of landlord and tenant between the 
;plaintiff and any of the defendants the 
proper course is to dismiss the suit as 
against that defendant. But there is no 
provision in the law that I am aware of 
which will entitled the Court to compel 
•the plaintiff to change his suit into one 
-of another nature. Moreover it does not 
sound proper in the mouth of defendants 
1 to 3 who have been found to he the 
tenants of the plaintiffs to say that there 
is a defendant in the suit who is not a 
tenant and therefore the suit cannot 
proceed in its present form. 

The third point raised by Dr. Basak 
on behalf of the respondents is that in 
this case the plaintiffs raise the ques¬ 
tion of title to the property and there¬ 
fore it should he valued as a title suit. ^ 
The plaintiffs no doubt have given a 
detail of their title in the plaint and 
they thought it necessary to do so as the 
defendants or their predecessors had not 
attorned to them hut to the persons 

(4) [1920] 47 Cal. 907=60 I. C. 969. 

; (5) A. I. R. 1923 Cal. G91=50 Cal 419. 


from whom they derived their title. In 
the prayer portion, however, they did 
not pray for declaration of title or re¬ 
covery of possession on such declaration 
but confined their claim to the eviction 
of the defendants. As has been held in 
Balaaidhantam v. Ferumal Chctli (6) in 
a suit brought under S. 7, Cl. 11 (cc), a 
Court cannot enter into the question of 
title and give a decree on the basis 
thereof. What the Court is entitled to 
do under that clause, is to find if there 
was relationship of landlord and tenant 
between the plaintiff and the defendant 
and if the defendant's tenancy has been 
validly terminated. If it finds any of 
these elements non-existent, the suit 
must he dismissed. If any question of 
title is raised in the suit it can only he 
gone into for the purpose of determin¬ 
ing the main question in the suit about 
the relationship between the plaintiff 
and the defendant. 

It is also contended that the defen¬ 
dants having set up a title in themselves 
the suit must be treated as one for esta¬ 
blishment of title and possession. The 
nature of a suit depends on the case 
made in the plaint and not on thb de¬ 
fence taken. In suits for rent or actions 
in ejectment, questions of title are often 
raised and determined, but that is done 
for the purpose of deciding the main 
issue relating to the relationship of land¬ 
lord and tenant between the parties. If 
the defence succeeds in showing title in 
itself, the suit fails as the relationship 
is not proved ; if it fails that relation¬ 
ship is established. 

A preliminary objection is taken by 
Dr. Basak on behalf of the respondents 
that no appeal lies from the order of 
remand by the lower appellate Court. It 
is not necessary to determine this ques¬ 
tion which has not yet been finally set¬ 
tled because if no appeal lies we can 
interfere witli the wrong order of re¬ 
mand under S. 115. Civil P. C. 

The result of all these considerations 
is that this appeal must be allowed, the 
decree of the lower appellate Court set 
aside and the case remanded to that 
Court for determination on the merits. 
The appellants are entitled to their costs 
in this Court but the costs of the lower 
Courts will abide the result. 


(6) [1914] 27 M. L. J. 475=27 I. C. 102=1 
M. L. W. 041. 
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Jack, J — I agree with the judgment 
which has just been delivered by un¬ 
learned brother. Another point of view 
ifrom which we arrive at the same result, 
,’has been well put by the Judicial Com¬ 
missioners in the case of Vithaldas v. 

\Ghulam Ahmed (7) as follows : 

" The claim in a suit must bz regarded with 
reference to the facts existing when the cause 
I of action accrued, not to the state of things 
when fcho suit was filed. Up to the moment 
he gives rise to a cause of action by refusing to 
jquit on domaned, a teuant is still a tenant, and 
[that is the point of time to which the suit for 
his ojectinent in consequence of that refusal 
must be referred. If it wore correct to look 
at the facts as they stood when the suit was 
filed in this connexion, there could bz no such 
(thing as a suit for the ejectment of a tenant 
and Cl. 11 (cc), S. 7, Court-feas Ac’;, which 
was added to it in 1905, would bz futile along 
with practically all the provisions of the law in 
regard to tho ejectment of tenants.’* 

It has been pointed out to us by the 
learned advocate for the appellants that 
the word “tenant” is similarly used in 
S. 108, T. P. Act, and in S. 139, Lira. 
Act, with reference to a man who has 
•ceased to he a tenant if the alleged facts 
are established. 

The view taken in the case of Govinda 
Ram Agartoala v. Dulu Pada Dutt (1) 
by Cammiade, J. that, in such cases, 
8. 7 (v), Court-fees Act, is applicable, 
avas also adopted in the cases of Nara- 
yan v. Tukaram , A. I. B. 1923 Nag. 310 
and Champat v. Balak Das (A. I. B. 
1925 Nag . 131) but the view we have 
taken was followed in Bamcharan Singh 
v. Sheodutta Singh (3), Sree Bam v. 
Jagat Narain (8), Venkata Batlamma v. 
Sree Ramulu (9) and Mohan Lall v. 
Bhuteswar , ( A . I. B . 1925 All. 142). 

V.B./r.K, __ Case remanded . 

<3 n - LTinr '■ 

*9) A. I. R. 1Q27 Mad. 331. 
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Mukerji and Malliic, JJ. 

Abdul Gani and another —Defei 
dants—Appellants. 

Nobendra Kishorl Roy and others- 
-rlaintiffs‘—Respondents. 

ojAPP®* 1 No - 2426 of 1927, Decided c 
f th March 1929, against appellai 

w zm “ h Noakh “' 

-»■ tSJ'v&iii." u,i8 *‘ ins nnd ' r “ 

fine word * litigating undor tho same title 


moan that tlio ilemnnil should- have ho?n of 
tho sune quality in tho s."»nd suit as in the 
firs:. ' [P 41C 2) 

(b) Civil P. C., S. 11—'‘Matter in issue” 
explained—Matter in issue and not “ sub¬ 
ject matter of suit," forms essential test of 
res judicata. 

“ Matter in issue ” in S. 11 of the Code is 
distinct from the subject matter aud the object 
of the suit as well as from tho relief that may 
be asked for in it and the cause of action on 
which it is based, aud tho rule of res judicata 
requiring the identity of the matter in issue 
will apply even when the subject matter, the 
object, the relief aud the cause of action are 
dillerent. It is the matter in issue and not 
the subject matter of the suit that forms the 
essential test of res judicata: Bras v. Jackson, 
1 Phil. 582; G Cal. 715; 13 Bom. 25; 15 Mad. 
494: 4 All. 55: 11 All. 148; 8 Mad. 2l9; 24 .1//. 
112; 30 All. 470, and A. I. R. 1923 All. 613 Ref. 

[P50C 1,2] 

(c) Evidence Act, S. 11S—Admission 
in previous suit. 

An admission in previous suit cannot operate 
as estoppel in a subsequent suit unless tho 
decision in the previous suit is based upon tho 
admission: 11 M. I. A. 50 (P. C.), Disk 

IP 50 C 2] 

Syed Nasim Ali and Bhagirath Chan¬ 
dra Das —Appellants. 

Ra mesh Chandra Sen and Bank ini 
Chandra Banerjee —for Respondents. 

Judgment. This appeal has arisen 
out of a suit for settiug aside an order 
passed in a claim case releasing certain 
property from attachment, for a declara¬ 
tion of defendant l’s title thereto and 
for a further declaration that the pro¬ 
perty is liable to be sold in execution of 
a decree against the said defendant 1. 
The Courts below have decreed the suit. 
Defendants 1 and 2 Imve appealed to this 
Court. 

The plaintiff's case was that defen¬ 
dants 1 and 2 inherited tho property in 
equal shares from their father Karnar 
Ali Bepari. He attached a half share of 
defendant 1 in the said property in exe¬ 
cution of a decree he held against tho 
said defendant, but, defendant 1 having 
raisod an objection that he was posses¬ 
sing it as mutwalli the property was 
released from attachment. Hence the 
present suit under O. 24, R. 63, Civil P.C 

The property in suit are some lauds 
in a taluk named Sitaram. In 1894 
Kamar Ali created a wakf in respect of 
five taluks of which Sitaram was one, 
the other four taluks being Joykrishna’ 
Manwar Khan, Durgaram and Mohamed 

Mokim. Ivamar Ali died in the same 
year. 
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In 1898,-one Emdad Ali attached 
taluk Sitaram in execution of a decree. 
The defendants setting up the wakf got 
the taluk released from attachment. 

In 1897 the plaintiffs purchased the 
4 annas Pahali zemindari at a revenue 
sale and in 1907 they brought a suit for 
khas possession of two of the taluks viz., 
Joykrishna and Manwar Khan on the 
ground that they had been annulled by 
the revenue sale. Defendant 1 in the 
present suit was one of the defendants 
(being No. 10) in that suit. The suit was 
decreed ex parte in 1908 the plaintiff be¬ 
ing awarded khas possession, mesne pro- 
lits and costs. As a result of proceed¬ 
ings taken by defendant 1 this ex parte 
decree was eventually set aside in so far 
as it was against the said defendant 1. 
Defendant 1 then entered appearance 
and contested the suit with the result 
that in 1914 it was decreed on contest 
as regards taluk Joykrishna, the plain¬ 
tiffs getting khas possession of the lands 
of that taluk with costs, while it was 
dismissed as regards taluk Manwar 
Khan as it was found to have been crea¬ 
ted before the Permanent Settlement. 

While defendant 1 was contesting the 
ex parte decree of 1908 in the aforesaid 
way the said decree in so far as it was 
for mesne profits and costs was executed 
by the plaintiffs and in such execution 
the plaintiffs attached the lands of taluk 
Sitaram, i. e. the property in the present 
suit. Defendant 1 started a claim case 
on the allegation that it was wakf pro¬ 
perty. The plaintiffs subsequently filed 
a petition in which they admitted that 
taluk Sitaram was wakf property and 
consented to its being released from at¬ 
tachment. This was sometime in 1910. 

Then, when after contest with defen¬ 
dant 1 the plaintiffs in 1914 obtained a 
partial decree in respect of taluk Joy¬ 
krishna with costs, they started execu¬ 
tion in respect of the decree for costs and 
attached the share of defendant 1 in 
taluk Manwar Khan and having put it 
up to sale purchased it himself. 

In i915 the plaintiffs instituted two 
rent suits against certain tenants of 
taluk Manwar Khan making defendant 
1 a pro forma defendant therein. Defen¬ 
dant 1 as such pro forma defendant took 
the plea that the properties were wakf 
and the rent suits were dismissed in 
1916, the dismissal being finally upheld 
on appeal in 1918. 


One of the taluks, namely, Durgaram 
was sold for arrears of rent by the 
Maharaja of Tipperah, the superior land* 
lord, and was purchased by the plain¬ 
tiffs, after which in 1915 the plaintiffs 
instituted a suit in which defendant 1 
pleaded that the rent decree had not 
been obtained against the mutwallis but 
only against one of them in his personal 
capacity and so the tenure did not pas9 
at the sale. The suit was dismissed in 
1918, but the dismissal was reversed on 
appeal in 1919 and ultimately on a 
second appeal to this Court the trial 
Court's decree dismissing the suit was 
upheld in 1921. 

In 1916, while the suit last mentioned 
was pending the mutwallis including, 
defendant 1 brought a suit against the 
plaintiffs for a declaration that two of 
the taluks Manwar Khan and Joykri¬ 
shna were wakf properties. The suit 
was decreed by the trial Court in 1919 r 
but the decision was reversed on appeal 
by the Court of first appeal in 1921, and 
in 1923 this Court on second appeal up¬ 
held the reversal. 

The above, in short, is a history of the 
taluks in so far as it is necessary to be 
said for our present purposes. 

The contentions that have been urged) 
before us are four in number of which 
the first three are the following: lst r 
that the plaintiffs are under a personal 
bar they having in 1910 admitted that 
taluk Sitaram was wakf and consented 
to the release thereof from attachment; 
2nd, that the decision of 1921 operates 
as res judicata in defendant's favour and 
3rd, that the decision of 1923 cannot 
operate as res judicata. 

The first contention above set out ifr 
founded upon a petition marked a^ 
Ex. D in the case. In it the plaintiffs 
merely stated that it appeared that the 
property (meaning taluk Sitaram) was in¬ 
cluded in the wakf and they had no 
objection to its being released from at¬ 
tachment. Now, in the first place, there 
was no admission as regards the validity 
of the wakf which is the question in the 
present suit, but merely an admission to 
the effect that taluk Sitaram was inclu¬ 
ded in the wakf. Nextly even if it be 
regarded as an admission as to the vali¬ 
dity of the wakf there is nothing that 
may make this admission operate as an 
estoppel is present in the case. The 
decision in the case of Rajah Moottoo 
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Vijaya Banganadha v. Katavia Nat - 
]chiar (l) upon which the appellant relies, 
in our judgment, has no application to 
the case upon the ground, amongst 
others, that there was here no decision 
based upon the admission as there was 
in that case. 

The second contention is based upon 
the decision of 1921. This decision is 
Ex. H. We agree with the learned Dis¬ 
trict Judge in the view that he has 
taken of it and hold that the question of 
the validity of the wakf did not and 
could not legitimately arise in that suit 
and was not either expressly or even by 
implication decided therein. 

The third contention relates to the 
decision of 1923. The suit in which 
this decision was passed related to two 
of the taluks, namely Manwar Khan and 
Joykrishna. Defendants 1 and 2 were 
the plaintiffs in that suit. They sued 
for declaration of their title therein as 
xmitwallis of the wakf and for other 
reliefs. The trial Court decreed the 
suit but on appeal the decree was 
reversed, the reversal being upheld by 
the High Court on second appeal, the 
suit being ultimately dismissed. The 
case of defendants 1 and 2, as plain¬ 
tiffs in that suit, was that the two taluks 
existed from before the Permanent Settle¬ 
ment, that their father possessed the 
properties in taluki right and made a 
wakf of those properties and dedicated 
them to a mosque and appointed them 
as mntwalhs, that the plaintiffs in the 
piesent suit on the strength of their 
revenue sale purchase had obtained khas 
possession of some of the properties and 
in execution of the decree for costs had 
purchased the rest, but that their title 
as mutwalhs was not affected. The 

suT™ P t deten <Jants in that 
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treated as wakf property and it was treated as 
secular property of Kamar Ali Patari and after 
his death it descended to his heirs as secular 
property and treated by them as secular pro¬ 
perty. . . . There can ba no doubt that the 
wakfnama created by Kamar Ali Patari was a. 
sham, colourable transaction and it was uot 
intended to b’ acted upon and it was not given 
effect to by Kamar Ali or by plaintiffs and thev 
all treated the propjrties covorod by the deed of 
wakf as their secular properties and enjoyed 
them as such and uot for the upkeep and main¬ 
tenance of the mosque. The properties covered 
by the deed of wakf were treated as personal 
properties both by Kamar Ali and his heirs." 

This decision was upheld on appeal by 
the High Court. Now it is urged on 
behalf of the appellants that it does not 
operate as res judicatafortwo reasons: 1st 
because whereas in that suit the present 
plaintiffs as defendants challenged the 
validity of the wakf in their capacity as 
revenue sale purchasers and were setting 
up a title paramount and were not claim¬ 
ing through the settlor; in the present 
suit they are challenging the validity 
of the wakf in their capacity of persons 
claiming through the settlor; and 2nd 
because the subject-matters of the two 
suits are different; in the former suit it 
was the lands of taluks Joy Krishna and 
Manwar Khan and in the present it is 
the lands of taluk Sitaram. As regards 
the first of these reasons, it appears that 
the present plaintiffs were resisting the 
earlier suit not merely as purchasers at 
a revenue sale, but also as purchasers at 
a sale in execution of the decree for cost. 
They were defending as revenue sale 
purchasers the khas possession of taluk 
Joy Krishna that they had obtained as 
such. But they were also defending 
their purchase of taluk Manwar Khan at 
the sale in execution of the decree which 
they had obtained for costs, and this they 
could not have done merely as revenue 
sale purchasers and unless as persons 
claiming adversely to the endowment 
and through the settlor, which is exactly 
their position in the present suit. The 
words ‘ litigating under the same title” 
moan that the demand should have been 
of the same quality in the second suit as 
in the first one. In the present case 
both the demands were of the same 
quality, both in the character of judg¬ 
ment-creditors seeking to enforce their 
claim adversely to the endowment. No 
new title has accrued to the plaintiffs in 
the meantime and we are of opinion that 
in both these suits the plaintiffs and for 
the matter of that both the parties have 
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litigated under the same title within the 
meaning of S. 11, of the Code. As re¬ 
gards the second reason, it is true that 
the subject-matter in the former litiga¬ 
tion was the lands of taluk Joy Krishna 
and Manwar Khan and in the present 
suit it is the lands of taluk Sitaram but 
the expiession ‘matter in issue in S. 11 
of the Code: 

"is distinct from the subject-matter and the 
object of the suit as well as from the relief 
that may be asked for in it, and the cause of 
action oil which it is based; and the rule of res 
,judicata requiring the identity of the matter in 
'issue will aj'plv ea’eii when thCsubject-mitter, 
it ho object, the relief and the cause of action 
lare different." 

In Bars v. Jackson (2), the subjects of 
the two suits were different, the two 
claims being perfectly distinct from each 
other, one for obtaining letters of ad¬ 
ministration and the other for taking a 
share of the property. In the case of 
Sandhyamala v. Debi C'ntrn (3), it was 
ruled that a suit for certain portion of .1 
on the ground of A having been leased 
to the plaintiff would be barred by a 
decision as to A having not been leased 
to the plaintiff but to the defendant, in 
a previous suit by the plaintiff for 
another portion of A, with the same 
allegation of its having been leased to 
him. Similarly in Ananta Balacharya 
v. Damodhar (4), it was said: 

"It is true that in thosi suits the dispute was 
as to a piece of land other than the land now 
in suit. The plaintiffs there, as now, merely 
alleged that there had been a partition and 
that they had a separate share; the defendants 
there, as now, merely contended that there had 
been no partition. In the present case it can¬ 
not be hold that the flocision regarding the 
question of partition affected only the pirti- 
cular piece of land then in dispute, and left tho 
defendants free to urge again in any subsequent 
suit that the family was joint in all other 
respects and as to all other property. 

There are, it is true, decisions here and 
there in which a different view lias been 
taken, hut tho generality of the cases 
have taken the view that where the 
whole title was in issue in a previous 
litigation, the same cannot again lie 
agitated in a subsequent suit e. g.. Knnji 
Amina v. Hainan Menon (5). In the 
case of Pahlwan Singh v. Itisal Singh 
(6), both the suits were by the obligee 
for several instalments of the amoun t of 

(2) 1 Phil. 582. 

13) [1891] C Cal. 715. 

(4) [1899] 13 Bom. 25. 

(5) [1992] 15 Mc.l. 491=2 M. L. J. 262. 

(G) [1882] 4 All. 55=(1882) A. W. N. 110. 


a bon I and-the interests thereon from 
the date of tIje bond. In the former 
suit, the defendants’ contention as to the 
interest being payable only from the 
date of the bond was overruled and the 
interest from the date of the bond 
decreed, and that decree was held to be 
res judicata in regard to the same con¬ 
tention raised in the second suit. Thisi 
is clear authority for the proposition 
that it is the matter in issue, and not 
the subject matter of the suit that forms 
the essential test of res judicata. Ia 
Bal Kis'ien v. Kish an Lai (7), it was 
said: 

"There can be no doubt that for tho purposes 
of res judicata it is uot essential that tho 
subject-matter of the litigation should bo iden¬ 
tical with the subjoct-inatter of tho previous 
suit of which tli3 adjudication is made tho 
foundation of tho pica." 

Their Lordships of the Judicial* Com¬ 
mittee in Piltapur liaja v. B. Sitayya 
(3), observed: 

"It was contended on the part of tho plain¬ 
tiff that the c isos do not establish that an 
estoppel is binding unless the suit relates to the 
same subject-matter, but it appears to their 
Lordships that tho cases which have boon re¬ 
ferred to do uot establish that position.” 

Therefore even if the subject-matter of 
the second suit may be entirely different 
from the subject-matter of the first yet 
if the validity of the wakfnama and the 
lists of defendants 1 and 2 thereunder 
was in issue, as it was in the former 
litigation, the decision on that question 
could not be reopened and the issue 
reagitated in the present suit. The pro¬ 
position receives ample support from the 
cases of Chandi Prosad v. Mahendra 
Singh (9), Dtvarka Dasv.Akhay Singh 
(10), Kedar Nath v. Shcosankar (11). 
We are of opinion, therefore, that the 
decision of 1923 does operate as res judi¬ 
cata and that the view taken by the 
learned District Judge was right. 

The fourth contention relates to the 
question that would have arisen if we 
were of opinion the decisions of 1921 
and 1923 had both decided the issue 
that arises in the present suit on tho 
question of tho validity of the wakf. 
Wo have already stated that in our 
opinion the decis ion of 1921 had not that 

(7) [IBS?] 11 All. 14S=(1889) A. W. N. 42. 

(S) [1885] 8 Mad. 219=12 I. A. 16=4 Sar. 

598 (P.C.). 

(9) [1902] 24 All. 112=(1902) A. W. N. 177. 

(10) [190-<] 30 All. 470=5 A. L. J. 407=(1903) 

A \V \ 192 

(11) A. I. R. 1923 All. 013=45 All. 515. 
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effect, and we accordingly do not con¬ 
sider it necessary to go into tins matter. 
The appeal is dismissed with costs. 
V.B./K.K. Appeal dismissed. 
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Rs. 92-8-0 -as an allowance arising out 
of a written contract, which contains an 
agreement to refer all disputes to arbi¬ 
tration. 

Section 89 (1), Civil P. C., is as 
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Lort-Williams, J. 
Badhakissen Dhanvba —Defendant 


V. 


Bombay Co. Ltd .—Plaintiff. 

Original Civil Suit No. 22792 of 1928, 
Decided on 14th January 1929. 

# (a) Arbitration Acl, Ss. 19 and 2 —High 
Court has power to stay proceedings pend¬ 
ing in Presidency Small Causes Court in 
spite of Cl. 12, Letters Patent, Calcutta— 
Civil P. C.. Sch. 2, para. 8. 

The words " Presidency town” in S. 12 in¬ 
clude suits instituted in the Presidency Court 
of Small Causes and although Cl. 12, Letters 
Patent (Calcutta), provides that the High 
Court shall not have original jurisdiction in 
cases falling within the jurisdiction of the Pre¬ 
sidency Small Causes Court, in which tho debt 
or damage does not exceed one hundred rupees, 
nevertheless the legislature intended and deli¬ 
berately provided that application for stay of 
a suit pending in the Presidency Small Causes 
Court arising out of a contract which con¬ 
tains an agreement to refer all disputes to ar¬ 
bitration, should bo made to the High Court. 
The High Court, therefore, has jurisdiction to 
allow the application for stay of such a suit : 
31 Bom. 36, Foil. ; A. I. R. 1921 Bom. 185 ; 
A. I. R. 1921 AU. 219 and A. I. R. 1928 Bom. 
275, not Foil.; Morrison Tinplate Co. v. Brooker 
and Co., (1908) 1 K. B. 403, Ref. [P 52 C 1,2] 
(b) Arbitration Act, S. 19—Section 19 can¬ 
not be reconciled with the Calcutta Small 
Causes Court R. 4 3 — Application under 
S. 19 should be made promptly before costs 
are thrown away — Application in High 
Court is sufficient appearance—Memoran¬ 
dum in Small Causes Court is not neces¬ 
sary. 

Section 19 and R. 43, cannot be reconciled 
and a defendant cannot obey both. The object 
of the legislature in providing that tho appli¬ 
cation under S. 19 shall be made after appea¬ 
rance and before taking any steps in the pro- 
cecdmgs, 19 t° ensure that such applications 
snail be made promptly before costs are throwu 
away in the suit momorarfdum in Small Causes 
Court is not necessary. Application in tho 
High Court is a sufficient appearance to satisfy 
tho terras of S. 19, and when such an applica¬ 
tion is intended, no further costs need bo 

n uuncces9l ‘ r y procoodings i„ 

the Small Cause Court : 12 S. L. R. Rtf. 

vp , [P 63 C 1] 

*yestmacott —for Defendant. 

P. Khaitan for Plaintiff, 

Judgment. In this case the defen- 
clants ask for stay of a suit pending in 
the Calcutta Court of Small Causes, in 
which the plaintiffs claim the sum of 


follows : 

“ Save in so far as is otherwise provided by 
the Indian Arbitration Act, 1£99 cr bv any 
other law for the time bring iu force, all refe¬ 
rence to arbitration whether by an order in a 
suitor c*hrw>\ and all pr<feeding~ taei--- 
under, shall be governed by the provisions con- 

f'lim'd in Sir'll 0 


and para, lb ol Sch. 2 provide* 
that an application to stay a suit must 
be made to the Court at the ear¬ 
liest possible opportunity. It is clear 
that this para has been adapted from 
S. 19, Arbitration Act 1S99, which itself 
was as clearly adapted from S. 4, 
English Arbitration Act 1889. The 
Para and Sections are as follows: 


Para. 18 

" Where any party to any agreement to 
refer to arbitration or any persou claiming 
under him, institutes any suit against any 
other party to the agreement, or any person 
claiming under him, in rospect of any matter 
agreed to bo referred, any party to such suit 
may, at the earliest possible opportunity and 
in all cases where issues are settled at or 
before such settlement, apply to the Court to 
stay the suit ; and the Court, if satisfied that 
there is no sufficient roasou why the matter 
should not bo referred in accordance with the 
agreement to rofor to arbitration, and that the 
applicant was, at tho time when tho suit was 
instituted and still remains, ready and willing 
to do all things necessary to tho propor con¬ 
duct of the arbitration, may make an order 
staying the suit.” 

Section 19 : 


“ Where any party to a submiss'on to which 
this Act applies or any person claiming under 
him, commences any legal proceedings against 
any othor party to tho submission, or any per¬ 
son claiming under him, in rospect of any 
matter agreed to be referred, any party to such 
legal proceedings may, at any time after ap- 
pearaucc and before filing a writton statement 
or taking any other steps in tho proceedings, 
apply to the Court to stay tho proceedings ; 
and the Court, if satisfied that there is no 
sufficient roason why tho matter should not be 
referred in accordance with the submission and 
that tho applicant was, at tho tiroo when the 
proceedings wero commenced, and still re¬ 
mains, ready and willing to do all things 
nocossary to tho proper conduct of the arbitra¬ 
tion, may make an order staving the pro¬ 
ceeding.” 

Section 4 : 

If any party to a submission, or any person 
claiming through or under him, commences 
any legal proceedings in any Court against 
any other party to tho submission, or any per¬ 
son claiming through or under him, in res- 
poct of any matter agreod to be roforrod, any 
party to such legal proceedings may at any 
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time after appearance, and before delivering 
any pleadings or taking any other step in the 
proceedings, apply to that Court to stay the 
proceedings, and that Court or a Judge thereof, 
i.' satisfied that there is no sulueie.it reason 
why the matter should not b? referred in ac¬ 
cordance with the submission, and that the ap¬ 
plicant was at the time when the proceedings 
were commenced, and still remains, ready and 
willing to do all things necessary to the proper 
conduct of the arbitration, may make an order 
s*a>ing the proceedings. 

In the English Act the word “Court” 
is defined as meaning the High Court of 
Justice, unless the contrary intention 
appears and having regard to the words 
“legal proceedings in any Court” and 
“apply to that Court” in S. 4, it is clear 
that it was intended that such applica¬ 
tions under the English Act should he 
made to the Court of trial, and it has 
been so held. Thus “Court” in the sec¬ 
tion includes a County Court as was 
settled after some doubt in Morrison 
Tinplate Co. v. Brooder and Co. (1), and 
other cases. But it will he noticed im¬ 
mediately that these or similar words 
have been deliberately omitted from 
S. 19 by the draftsman of the Indian 
Act whereas “ the Court” is defined in 
S. 4, Indian Act, as meaning in the pre¬ 
sidency towns, the High Court and else¬ 
where, the Court of the District Judge. 
In para. 18, Sch.2, Civil P.C., the distinc¬ 
tive words of the English section have 
been again omitted. But the Code con¬ 
tains no definition of the word “ Court”. 
Presumably, therefore, applications under 
para. 18 should be made to the Court 
of trial, as in England. S. 2, Indian Act, 
provides as follows : 

“ Subject to the provisions of S. 23, this Act 
shall apply only in cases where, if the sub¬ 
ject matter submitted to arbitration were the 
subject of a suit, the suit, could, whether with 
leave or otherwise, be instituted in a Presi¬ 
dency town.” 

It is to be noted in the first place that 
the words used are “Presidency town” 
and not the “ High Court in a Presi¬ 
dency town”. Therefore they include 
suits instituted in the Calcutta Court of 
Small Causes, and although Cl. 12 
Letters Patent (1865),’provides that the 
High Court shall not have original juris¬ 
diction in cases falling within the juris¬ 
diction of the Small Cause Court at 
•Calcutta, in which the debt or damage, 
does not exceed one hundred rupees t 
(which is the case with which I am deal. 
• ing), nevertheless I am satisfied that th e 

( 1) [1903] 1 K. B. 403. 


legislature intended and deliberately 
provided that such applications for stay, 
interfering with and denying as they do, 
the ordinary right to litigate in the 
Courts of the Crown should be made to 
the High Court or to the Court of the 
District Judge. This was the view 
expressed by Davar, J., in the case of 
Lucas Haiti v. Xoor Mahomed (2) with 
whose reasoning and decision I agree 
and which was approved by C. C. 
Ghose, T., in the unreported case of Pan - 
natal Sagoremull v. Tilakchand Joy - 
chandlal decided in this Court on 
18th May 1925. I am unable to concur 
in the decisions expressed In re , Bahai - 
das Khemchand (3), Sitaram Nathmull 
v. Sushi I Chandra Das <fc Co. (4) and 
Tatya lioivji v. Hathibhai Bulakidas (5). 

In my opinion the learned Judges who 
decided those cases misdirected themsel¬ 
ves by trying to apply the analogy of 
English law and practice and the deci¬ 
sions thereon. 

Thusin Bahaldas'Khemchadn (3) Pratt, 
J., has put on the various sections of the 
Indian Act what in my view are most 
strained constructions, because he seems 
to think that there is only one Indian 
Arbitration Act for the whole country 
as in England and has overlooked the 
fact that the Code provides for all the 
gaps and omissions and difficulties which 
he foresaw. 

In the Allahabad case, this obsession 
has completely misled the Court, whose 
decision is based upon the entirely false 
premises that “S. 19 is a mere repitition 
of S. 4, English Arbitration Act”, and 
that English Case law applies. The 
learned Judges in Tatya Iioxcji's case 
have simply followed these two decisions 
and rejected the decision in Lucas lialil 
v. Noor Mahomed (2) without making 
any very careful analysis or scrutiny of 
the reasoning applied by the learned 
Judges who decided them. 

For these reasons I am of opinion that 
the application for stay in this case is 
properly made to the High Court. Whe¬ 
ther there is concurrent jurisdiction in 
the Small Causes Court to hear such an 
application, I do not at present decide. 

The law on this subject is very con¬ 
fusing, and many of the sectio ns are 

(2) [1907] 31 Bom. 236=8 Bom. L. R. 955. 

(3) A. I. R. 1921 Bom. 185=45 Bom. 1. 

(4) A. I. R. 1921 All. 219=43 All. 553. 

(5) A. I. R. 1928 Bom. 275=52 Bom. 420. 
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loosely drawn and difficult to reconcile 


and to construe. 


11*1 to t < 

The provisions made in the Civil Pro- 
'’dure Code 1908 were relegated tem- 
~ • .. that 


cedu.- -- ... 

porarily to Sch. 2 in anticipation 

the whole matter would be dealt with 

at an early date. That is 20 years ago 

and it is high time that this branch of 

the law was overhauled and consolidated. 

One further point remains to be 

decided. 

Section 19 requires that the applica¬ 
tion should be made : 

"after appearance and before filing a written 
statement or taking any othor steps iu the 
proceedings." 

The procedure in the Calcutta Small 
Causes Court R. 43 requires that a 
defendant shall appear by filing a docu¬ 
ment called a memorandum of appea¬ 
rance which shall also contain the pleas 
upon which the defendant intends to 
'rely at the hearing. 

It is clear that this rule and S. 19, 
(Arbitration Act cannot he reconciled 
jand that a defendant cannot obey both. 

In these circumstances it is necessary 
to have regard to the object of the legis¬ 
lature in providing that the application 
(shall be made after appearance and be¬ 
fore taking any steps in the proceedings. 
jThat object is to ensure that such ap¬ 
plications shall be made promptly before 
costs are thrown away in the suit and 
(before the defendant has accepted and 
recognized the jurisdiction of the Court. 

I am of opinion, therefore, that it is 
[unnecessary to file any memorandum in 
the Small Cause Court. The application 
m the High Court is a sufficient ap¬ 
pearance to satisfy the terms of the seo- 
tion and when such an application is 
intended, no further costs need be 

inSaY\u W o y by unne cessary proceed- 
ings m the Small Cause Court Kodumal 
Kalumal v. Volkarl Bros. (6). 

ihe petition is allowed with costs. 

^rTTf^Tirr- Petition allowed. 

(6) [1918] 12 s. L. RT3l=i8LCT48l- 
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Chhattoo Lai Misserk Co.—Plaintiff. 

Baii, ' ath Prasai-^len. 

Originni Civil Suit No. 1168 of 1927 
on 4th September 1928 ' 


* (a) Civil P. C., 0.-21, R. 50 (2) —Execu¬ 
tion of decree against alleged partner who 
had entered appearance in suit under pro¬ 
test stating He was not partner—Decree 
made in his absence and subsequently sought 
to be executed against him—Alleged partner 
offering defence that he was not partner— 
Defence held legitimate. 

In a proceeding under O. 21, R. 50 (2) a 
person having obtained a decree against a firm 
iu its firm name sought to make one B. liable 
under the decree on the allegation that he was 
pirtuer of the said firm. In the suit B was 
summoned and he entered appearance under 
protest stating that he was not partner, and 
so the decree was made in his absence. In the 
proceedings under O. 21, R. 50 (2) he sought 
to defend himself on the ground that he was 
not a partner of the firm. 

Held : that the dofeuce being merely personal 
defence it was legitimate. Davit v. Hy man:, 
1 K. B. 854, Foil. [P 54 C 1] 

(b) United Provinces Court of Wards Act 
(4 of 1912)—Application. 

United Provinces Court of Wards Act being 
a local legislature has local validity and special 
procedural validity in its own sphere and its 
provisions cannot be enforced beyond -the 
jurisdiction of its own legislature. (P 51 0 2) 

(c) Jurisdiction—Local legislation. 

A local legislature has no jurisdiction to 
legislato save for its own province and can 
havo no effect beyond the jurisdiction of its 
own legislature. (P 54 C 1] 

(d) Practice—Pleadings —D efences. 

Defences cannot be excluded from the pro¬ 
vince of procodure unless they nogativo the 
rule of procedure. " [p 54 C 1] 

A . K . Roy and P. C. Ghosc —for Plain¬ 
tiff. 

T. Ameer Ali and T. Chatterji —for 
Manager of United Provinces Court of 
Wards. 

Judgment. This is a proceeding 
under O. 21, R. 50 (2), in which the 
plaintiff firm, having obtained a decree 
against a firm in its firm name, seeks to 
make one Bhagwatdas liable under that 
decree, on the allegation that he is a 
partner in the said firm. 

Bhagwatdas was served with a sum- 
mons in the suit and entered ^appearance 
under protest, stating that he was not 
a partner in the firm and was a ward 
under the Court of Wards of the United 
Provinces. The decree was made in his 
absence, for, according to the practice 
of this Court, he could not appear to 
contest the liability of the firm unless 
he admitted that he was a partner. 

He now seeks to defend this proceed¬ 
ing on two grounds, first, that he is a 
ward under the United Provinces Court of 
Wards Act, 1912, and that this Court 
is not competent to hear a case against 
him, or to decree it unless the provi- 
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sions of that Act have been observed, 
and. secondly, that he was not a partner 
in the defendant firm. 

A preliminary objection was taken on 
the ground that in a proceeding under 
0. 21, R. 5D (2) the only question was 
yes or no—was the defendant a partner 
in the firm ? 

Now, it appears that in certain judg¬ 
ments observations have been made 
which seem to support this contention. 
But in Davis v. Human (1), Sterling, 
Ij. J., said that the question was a gene¬ 
ral one of liability and that any pro¬ 
per defence could be raised and in Jatjat 
Chandra v. Gunny Ilajec Ahmed (2) 
Buckland, J. appears to have adopted 
the same view. 1 do not think the 
observations of ‘the then Chief Justice 
were intended to mean that the only 
possible question was whether the de¬ 
fendant was a partner or not. Similar 
remarks in Weir k Co . v. Me Vicar k 
Co. (3) by Scrutton, L. J., in my opinion, 
wore not intended to disagree with 
Sterling, L. J's. view—and if they were, 
1 must follow Sterling, L. J., on a point 
of this kind. 

It has long since ceased to he the 
province of procedure to exclude de¬ 
fences, and it is to be presumed that 
no defence is excluded unless that is 
the only possible construction of a rule. 
The common sense of the matter is that 
the party sought to be charged can 
raise any personal defence and is gene¬ 
rally precluded from challenging the 
decree, though, if that were obtained by 
collusion and fraud, that would not 
bind him, for he can only be bound, if 
found to be a partner, by admissions 
made by his partners and their conduct 
within the scope of their authority as 
such. 

Therefore, as the defendant merely 
seeks to raise a personal defence, that 
is legitimate. 

The next question is whether the fact 
that lie is a ward, under an Act passed 
by the local legislature of the United 
Provinces, affords a defence or bar to 
this application. 

That local legislature has no jurisdic¬ 
tion to legislate save for its own pro¬ 
vinces and the Act (loos not purpor t to 

fl) [1903] 1 K. B. 364=72 L. J. K. B. 426= 
19 T. Ij. R. 313-51 W. R. 533-93 Ij. T. 
281. 

(2) A. I. R. 192G Cal. 271=53 Cal. 211. 

(3) [1925J 2 K. B. 127. 


extend beyond those provinces. It is 
not contended that the Act alters the 
status of a ward or affects his capacity 
to contract. In my opinion, this Act, 
like the Acts of many other local legis¬ 
latures, dealing with the local Courts 
of Wards, can have no effect beyond the' 
jurisdiction of its own legislature. 

It is contended that the validity of 
this Act is preserved by S. 4, Civil P. C., 
but that section gives a local act local 
validity, and special procedure validity 
in its own sphere. The Act does not 
purport to affect any court save the 
courts in theUuited Provinces, and the 
result is that this Court is asked not to 
enforce the Act, but to extend it beyond 
its declared sphere. It may be that 
if execution is sought in any Court to 
which the decree, if any, is 9ent for 
execution, that Court may be bound by 
the Act, and it seems to me that this is 
the intention of the Act, and that the 
Act is within S. 4, Civil P. C. for that 
purpose. 

But, in my opinion, no local legisla¬ 
ture can prescribe procedure for any 
Court beyond its territorial jurisdiction, 
and any Act passed by a local legisla¬ 
ture for its own Courts cannot be en¬ 
forced beyond those territories. As far 
as this Court is concerned, the Act is in 
the same position as the legislation of 
a foreign country, and though such 
legislation can define the status of its 
own citizens and such status will be 
recognized by foreign Courts, when the 
actual status of a person is not affected, 
the municipal law of a foreign country 
cannot control or affect in any way the ■ 
procedure of a Court of another country. 
As Bhagwatdas has the status of an 
ordinary British subject, ho cannot be 
allowed to set up the special procedure 
of a local Act as a defence to this pro¬ 
ceeding. 

It is unnecessary to decide whether 
this proceeding is a proceeding in exe¬ 
cution, though it seems to me that as 
there is no decree at presont against 
Bhagwatdas, the contention that this 
is a proceeding in execution is untenable. 

I find that the Act pleaded is no bar 
to these proceedings. 

This issue was tried first, as that 
course seemed more convenient and tho 
second issue as to whether Bhagwatdas 
is a partner in the defendant firm re¬ 
mains to be tried. 
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The plaintiff will have the costs of 
the hearing of this issue, on scale No. 1 
against the defendant Bhagwatdas. 
v / R i { . Order accordingly. 
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Jack and Mitter, JJ. 

Jlajendra Narayan Basu and others— 
Defendants 2 to 4—Appellants. 

V. 

Debendra Nath Mukhopadhya and 
others —Plaintiffs—Respondents. 

Appeal No. 524 of 1927, Decided on 
28th February 1929, from appellate dec¬ 
ree of Sub-Judge, Murshidabad, D/- 7th 
September 1926. 


the executor was personally liable, It was not 
shown that the putui did nos bring any in¬ 
come during the period when it was in posses- 
sioii of executor. 

Held: (1) that the executor was entitled to be 
indemnified out of the testator's estate against 
the liabilities which he had properly incurred 
and (ii) that the proprietor with whom the ex¬ 
ecutor had contracted to pay rent stood in tho 
shoe ot executor and would have the same 
ndeninity as the executor had against the 
testator's estate and could realise his dues out 
of the assets of tho testator: RatjLold v. Turner, 
1 C/i. 199 and Doiose v. Gorton, (1891) .1. C. 190, 
Ref. If’ 60 C 2] 

Sarat Cliunder Basak, Dincsli Chun- 
der Roy and Haridas Gupta —for Appel¬ 
lants. 

Probedh Cliunder Chatterji, Bireswar 
Chatterjce and Bijoy Cooviar Chatterji — 
for Respondents. 


(a) Executor—Property acquired with as¬ 
sets of testator is assets. 

Property acquired with assets, that come in¬ 
to tho hands of the executor at the the time of 
tho death of tho testator, is as much assets of 
tho t.'stitor as that which was in his possession 
at the time of his death; Abbott v. Parfitt, 
G Q. B. 31G, Ref. [P 5G G 1] 

(b) Executor — Right of the executor to 
be indemnified. 


If a property is purchased by the oxecutor in 
tho ordinary course of his management of tho 
testator's ostato and tho property did bring some 
income during tho period when it was in pos¬ 
session of executor, tho oxecutor is entitled to 
bo indemnified out of the testator’s estate 
against liabilities which he has properly incur¬ 
red aud that indemnity is not limited to the 
property acquired: Dowse v. Gorton, (1891) A. C. 
WO, Ref. [p 5G C 2] 

(c) Executor—Executor purchasing testa¬ 
tor's putni with testator’s assets in execution 
of money decree—Rent falling in arrears— 
Zamindar bringing suit for rent—Zamindar 
is entitled to rent and if executor is dis¬ 
charged, testator’s property is liable for it. 


A putni was sold in execution of monoy dec¬ 
ree against a putnidar testator. Tho oxecutoi 
appointed by the testator putnidar undor the 
will purchased it with assots that camo into 
his hands on tho death of the testator. Tho 
proprietor of tho zaniindnri undor which tho 
putui in question was held brought a fuit for 
racovory of arrears of ront duo todofault in pay¬ 
ment of the same for years 1328 and 1329 B. S. 
The propriotorshadalready purchasod tho putni 
at a sale bold under Rogn. 8 of 1819, for arrears 
ront for 1330 B. S. So ho could not oxecuto 
tho ront docroo by sale of putni and was thoro- 
toro compelled to oxocuto it against the assots. 
During tho period for which tho ront was 
Claimed the esiato was undor tho management 
ot oxoeu.orship but the oxecutor was discharged 

iSri‘ U L 0B0f tho Buit - It was con- 
tondod that tho hoirs of tho testator woro not 

hnblo for rent as tho ront for which tho suit 

r* n il“ tut f d . accrued duo during tho poriod 
when tho estate was under the management of 
*no oxecutor and as tho putni was already sold 


Mitter, J.—The suit in which this 
appeal arises was brought by the plain¬ 
tiffs, now respondents, for recovery of 
arrears of rent for the years 1328 and 

1329 B. S. in respect of a certain putni 
tenure held by defendants 1 to 4 under 
them. Tho case made in the plaint is 
that Narendra who was a brother of de¬ 
fendant 1, and the father of defendants 2 
to 4 was the proprietor of the zemindari 
under which the putni in question is 
held; that ho sold the zemindari to tho 
plaintiff and took tho putni settlement 
from them in tho benaini of defendant 6 
in 1319 B. S.; that the putni was sold in 
execution of a money decree against Na¬ 
rendra and it was purchased by defen¬ 
dant 1 to 4 in the name of defendant 5, 
wife of defendant 1 in the year 1917; 
that Narendra made a will by which ho 
appointed defendant 1 as oxecutor, that 
the money execution sale took place 
after tho death of Narendra and tho pur¬ 
chase was made by defendant 1 for self 
and as executor to tho estate of Na¬ 
rendra, father of defendants 2 to 4; that 
shortly after the auction purchase defen¬ 
dant 5 executed a deed of release in 
favour of defendant 1, that the deed of 
release stated that the release was in 
favour of defendant 1 in his personal 
capacity as well as in his capaoity as 
executor to the estate of Narendra, that 
defendants 1 to 4 defaulted in the pay. 
raent of putni ront for the years in suit 
and lienee the suit. The plaintiffs fur¬ 
ther alleged that thoy purchased the 
putni at a sale held under Regn. 8 of 
1819 in 1331 for arrears of rent for 

1330 B. S. 


1930 


5G Calcutta Rajendra Naravan v. Debendra Nath (Mitter, J.) 


Defendant 1 did not contest the suit. 
Defendants 2 to 4 by their defence de¬ 
nied the relationship of the landlord and 
tenant with the plaintiffs, they contend¬ 
ed that the putni in respect of which the 
present rent suit was brought- was the 
stridhan property of defendant 5. 

The Munsiff held that defendants 1 to 
4 were the real owners of the putni and 
as defendant 1 was discharged from his 
position as executor before the institu- 
sion of the suit the plaintiffs’ proper 
remedy was against defendants 1 to 4 
personally. He accordingly decreed the 
suit against defendants 1 to 4, dismiss¬ 
ing plaintiffs’ claim against defendants 5 
and G on the ground of want of cause of 
action. 

Against this decision an appeal was 
taken by the defendants 2 to 4 to the 
Court ol the Subordinate Judge of Mur- 
shidabad who has affirmed the decision 
of the Munsiff. 

An appeal has been taken to this Court 
by defendants 2 to 4 against the deci¬ 
sion of the Subordinate Judge and it has 
been argued by their learned advocate 
that as the rent for which the suit has 
been instituted accrued due during the 
period when defendant 1 was in charge 
of the estate as executor, he, defendant 1, 
was personally liable for the rent and as 
such the decision of the Courts below 
making the appellants liable for rent 
cannot possibly be sustained in law; and 
in support of this contention reliance 
has been placed on the case of Farshall 
v. Farshall (1). The case of Farshall 
v. Farshall (1) is obviously distinguish¬ 
able. There the executrix borrowed 
money from a certain bank for the pur¬ 
pose of paying the debts of the estate 
but she did not do so and in these cir¬ 
cumstances it was held that the execu¬ 
trix was personally liable. The true 
footing on which this case should be de¬ 
cided is this: The putni in question was 
purchased with assets which came into 
the hands of the executor at the 
time of death of the testator. The 
putni so acquired is as much assets 
of the testator Narendra as that 
which was in his possession at the 
time of his death: see Abbott v. Par - 
\ fitt (2). Th e putni was purcha sed b y 

1 (1) [1871] 7 Ch. 123=41 L. J. Ch. 140=20 

W. R. 157=25 L. T. G85. 

(2) [1S71] G Q. B. 346=40 L. J. Q. B. 11 >=10 
W. R. 718=24 L. T. 4G9. 


the executor defendant 1 in the ordinary 
course of his management of the testa¬ 
tor’s estate. It. is not shown that the 
putni did not bring any income during 
the period when it was in possession of 
defendant 1 as executor. In these cir¬ 
cumstances 'the executor defendant 1 is 
entitled to be indemnified out of the 
testator’s estate against the liabilities 
which lie has properly incurred. 

It is contended that the indemnity 
should be limited to the putni acquired 
by the executor and as the putni has al¬ 
ready been sold the executor should be 
held personally liable for the entire rent. 
This contention is not, in our opinion, a 
sound one in view of the decision of the 
House of Lords in the case of Dowse v. 
Gorton (3). In that case a testator s busi-' 
ness was carried on for about three years 
by his executors after his death in ac¬ 
cordance with the provisions of the wilL 
and with the assent of the testator’s cre¬ 
ditors in the interest of the creditors as 
well as of the beneficiaries and was pro¬ 
perly carried on and it was held that 
the executors were entitled (in priority 
to claims by the testator’s creditors) to 
be indemnified out of the testators’ es¬ 
tate against the liabilities which they 
had properly incurred, and that the in¬ 
demnity was not limited to that portion 
of the assets which had come into exis¬ 
tence or changed its form since the testa¬ 
tor’s death. It is not said in the present 
case that in purchasing the putni the 
executor was doing any act which he 
was not entitled to do under any provi¬ 
sion of the will of Narendra. I think 
the principle underlying the decision of 
Dowse v. Gorton (3), above referred to, 
applies to the facts of the present case. 
The plaintiffs with whom the executor 
contracted to pay rent stand in the shoes 
of the executor and have the same in¬ 
demnity as the executor has against the 
testator’s estate and the executor has a 
right to an indemnity out of the assets of 
the testator’s estate which includes the 
after-acquired assets, namely, tho putni. 
Once it is shown that tho executor is en¬ 
titled to ho indemnilied out of the estate 
of the testator, plaintiffs who have reco¬ 
vered judgment against tho executor 
should have the benefit of this right to 
indemnity and should realise their dues 
f rom the assets of t he te st ator. In this 

(3) (1801) A. C. l r 0=G0 L. J. Ch. 745=40 W. 

R. 17=G4 L. T. 800. 
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connexion the following observations of 
Byrne, J., in the case of Iiaybold v. Tur¬ 
ner (4), may be usefully referred to: 

But-the authority of Brnett v. Wyndham 
(5), goes to show that if a trustee ill the course 
of the ordiuary management of his testator’s 
estate, either by himself or his agent, does some 
act whereby some third person is injured, and 
that third person recovers damages against the 
trustee in an action for tort, the trustee, if he 
has acted with duo diligence and reasonably is 
entitled to be indemnified out of his testator’s 
estate. When once a trusteo is entitled to bo 
thus indemnified out of his trust estate, I can¬ 
not myself see why the person who ha6 reco¬ 
vered judgment against the trustee should not 
have the benefit of this right to iudorauity and 
go direct against the trust estate or the assets, 
as the case may be, just as an ordiuary creditor 
of a business carried on by a trustee or executor 
has been allowed to do, instead of having to go 
through tho double process of suing the trustee, 
recovering the damages from him, and leaving 
the trustee to recoup himself out of the trust 
estate. I have the parties interested in defend¬ 
ing the trusts estate before me, and I havo also 
, trustee, and he claims indemnity, and, as¬ 
suming that a proper caso for indemnifying 
him is made out by the evidence, I think his 
claim should be allowed.” 

It is true that this was a case of tort 
hy a trustee in the course of manage¬ 
ment of the trust estate. But we think 
the same principle ought to apply to a 
case where liabilities are incurred on the 
basis of a contract entered into with a 
third person in the course of manage¬ 
ment of the testator’s estate, by the exe¬ 
cutor. It is also to be noticed that de¬ 
fendant 1 was discharged from execu¬ 
torship at the date of the institution of 
the suit and that prior to the suit the 
rights of defendant 1 and the appealing 
defendants had been adjusted by a par¬ 
tition deed In this view we think that 
the Courts below have arrived at a right 
conclusion and this appeal must be dis¬ 
missed with costs. 

Jack, J,— I agree. 

V.B./R.K._ A ppeal dismissed. 

■ (?) [1862] 4 De. G. P. & J. 259. 
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Cuming and Pearson, JJ. 

Adwaita Das Bairagi— Appellants. 

v, 

Laht Mohan Mohanti- Respondent. 

AAS" of 1927 ’ De ° iM - 

rUg P e woman to con.Ututo valid mar- 
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Owiug to their belief in the efficacy of ritual 
observances, choice in matrimony among the 
Bairagis is very little fettered. And so unless 
it is shown to the-satisfaction of the Court that 
a formal admittance to the sect is a neeessiry 
prcJimiuary on the part of the woman to con¬ 
stitute a legal marriage among the Bairagis, 
the-marriage of a Bairagi with a female cf a, 
different sect canuot be auulied. (p 58 C lj 

Hadha Binode Pal and Bliuitendra 
Eishore Basu — for Appellants. 

Cuming, J. — This appeal arises out, 
of a suit for partition after declaration 
of the plaintiff's title to an eight annas 
share in the properties in suit. The pro¬ 
perties in dispute belonged to one Raj 
Kumar Banerji. Defendant 1 is tho 
son of Raj Kumar by his wife, defen¬ 
dant 2. The plaintiff claimed an eight 
annas share being a son of Raj Kumar 
by another wife. The defendants resist¬ 
ed the plaintiff's claim on the ground 
that he was not a legitimate son of Raj 
Kumar and hence he was not his heir. 
The first Court hold that the plaintiff's 
mother was not a legally married wife 
of Raj Kuinar and hence the plaintiff 
was not an heir of Raj Kumar and on 
these findings he dinnissed tho suit 
The plaintiff appealed to the District 
Court and the learned Subordinate Judge, 
held that the plaintiff was a legitimate 
son of Raj Kumar, that Raj Kumar and 
the plaintiff's mother had been legally 
married according to the rites of the 
Bairagi sect and hence he was entitled 
to an eight annas share of the properties. 
On these findings he set aside the judg. 
meot of the lower Court and mado a 
preliminary decree for partition. The 
defendants have appealed to this Court. 

, . ,s somewhat unforunato that in 

deciding a matter affecting a marriage by 
custom amongst a sect of the Hindus 
we have not the assistance of any plea- 
dor on behalf of the respondent. 

The appellant has argued that the 
lower appellate Court is wrong in hold¬ 
ing that as Durga was united to Rai 
Kumar in Patri form it must bo pre¬ 
sumed that she did become a Baira«i 
when the marriage was celebrated. It 
has not, however, been shown that any 
formal conversion is necessary to validate 
a marriage in Ratri form. Any case law on 
the question is conspicuous by its absenoe. 

In the case of Dial Das v. Dhianum 
(1) it was held that in Kulu a Bairagi 
may ma^an^a griculturist woman by 

(1) [1914] 86 P. R. loll-’ 
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Ganesh Puja and that the minor restric¬ 
tion rules of Hindu Law such as the 
naming of certain classes with which a 
Bairagi may or may not marry cannot 
with propriety be applied in that dis¬ 
trict in the absence of proof of special 
custom. There is no suggestion in this 
decision that the woman must formally 
be admitted as a Bairagi as a prelimi¬ 
nary to the marriage. In this decision 
it was pointed out that any one becomes 
a Bairagi by submitting to the rules of 
the order. Further bearing in mind 
that the Bairagi as a sect appears to 
repudiate ceremonies and forms as much 
as possible this would bo probably un¬ 
likely. The presumption is always in 
favour of the legality of a manage and 
it has not beon shown to my satisfaction 
that a formal admittance to the sect is a 
necessary preliminary on the part of the 
woman to constitute a legal marriage 
among the Bairagis. Strictly speaking 
a Bhairagi is vowed to a life of celibacy 
though that does not necessarily make 
the marriage illegal. Sir Guroo Das 
Banerji in his Tagore Lecture (p. 249) 
said that owing to their belief in the 
inellicacy of ritual observances choice in 
matrimony among the Bairagis is very 
little fettered. 

The learned commentator points out 
that among the Gossains, a Bombay 
branch of the Saiva sect a Gossain can 
only marry a female Gossain but that 
if he does marry any other woman the 
marriage is not annulled. In the cir¬ 
cumstances of the case I am not prepared 
to hold that the learned Judge is wrong 
in the conclusion to which ho has come. 
The appeal stands dismissed. As there 
has been no appearance on behalf of the 
respondent there will be no order as to 
costs. 

Pearson, J. —I agree. 

V.S. / R.K. Appeal dismissed. 
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B. B. Ghose and S. K. Ghose, JJ. 

Tiku Kahar —Appellant. 

v. 

Equitable Coal Co. Ltd. — Respon¬ 
dents. 

Appeal No. 515 of 1928, Decided on 
23rd August 1929, from order of Commr, 
Workmen’s Compensation Bengal, D/- 
•8th October 1928. 
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la) Workmens Compensation Act (8 of 
1923), S. 3 (b) (ii)- 4 Wilfully”—Meaning. 

A min (loos a thing wilfully when he does it 
intentionally because ho expects some b?nefit to 
himself, either some convenience or an easy 
way of doing a piece of work and so forth. 

[P 53 G 1] 

ib> Workmen's Compensation Act (8 of 
1923), S. 30—Finding as to "wilful disobe¬ 
dience 

A finding as to wilful disobedience is a find¬ 
ing of fact which might be arrived at on evi¬ 
dence and hence it cannot be interfered with in 
appeal by the High Court. [P 59 C 1] 

Puma Chandra Chatterji —for Appel¬ 
lant. 

Lalit Mohan Sanyal and Amarcndra 
Narayan Baqchi —lor Respondents. 

B. B. Ghose, J. —The objection that 
has been taken in this caso on behalf of 
the respondents is that there is no sub¬ 
stantial question of law involved in the 
appeal and that being so no appeal lies 
to the High Court from the order of the 
Commissioner under S. 30, Proviso. (2), 
sub-S. 1, Workmen’s Compensation Act, 
(8 of 1923). The learned Commissioner has 
found that the accident, which was a 
very unfortunate one by which the 
appellant lost his right arm was due to 
the wilful disobedience of the order ex¬ 
pressly given to him as well as to the 
other workmen by the night Sirdar of 
the Colliery. 

The case of the defendants-respon- 
dents was that the Sirdar actually made 
a cross over an old hole and he told the 
applicant and the other men not to drill 
there. The applicant gave his own evi¬ 
dence in support of his case. His evi¬ 
dence was that he saw no cross mark. 
The Commissioner has found that the 
version on behalf of the employers was 
true so that it must he taken as a fact 
that there was a cross mark and the 
workmen were forbidden to drill at the 
place. The next finding of the Commis¬ 
sioner was that there was wilful disobe¬ 
dience. It may be that upon the evi¬ 
dence in the case the Commissioner might 
reasonably have come to the conclusion 
that the facts do not show wilful disobe¬ 
dience. The evidence is that it does not 
matter how many holes are drilled by a 
workman in the course of the day. They 
are not paid by piece work but the ap¬ 
plicant among others received a daily 
pay. There was no inducement on his 
part to wilfully disobey an order that 
had been made. The evidence of Jagan- 
nath Mondal on behalf of the opposite 
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party is that a workman would get the 
same daily pay whether ho drilled one 
hole or 20 holes even if the gallery had 
beed cleared. Under such circumstances 
it might have been inferred quite reason¬ 
ably that although the applicant drilled 
a hole at a place where there was a 
cross mark, it might have been due to 
forgetfulness or negligence or for any 
other reason but not as an act of wilful 
disobedience. A man does a thing wil¬ 
fully when he does it intentionally 
because he expects some benefit to him¬ 
self, either some convenience or an easy 
way of doing a piece of work and so 
forth. But it seems to me that the find¬ 
ing is one of fact which might be arrived 
at on the evidence. It is unfortunate 
that such a finding has been arrived at 
by the learned commissioner with which 
we cannot interfere in appeal having 
regard to the provisions of S. 30 of the 
Act.- I hope, however, that the em¬ 
ployers will find their way to make 
some compensation to the unfortunate 


length with a top of about 4 cubits. 
Mr. Sanyal od behalf of the petitioners 
argues that the right claimed by his 
clients (the first party) is a right of 
easement or a right in the nature of an 
easement. The first party, he says, ad¬ 
mits the land under the bund belongs to 
the second party but they claimed the 
right to put up a bund over the land of 
the second party to avoid overflow of 
water into their land. The case as it 
was tried before the Deputy Magistrate 
was not what it is now attempted to be. 
The subject matter of the dispute there 
was a complete bund then in existence. 

The first party claimed that the bund 
was theirs and that they had the right 
to repair it from time immemorial. The 
second party’s case was that the Lund 
was recently erected on their land by 
the first party. The dispute between the 
parties therefore was in respect of the 
bund at the time of the proceedings as to 
whether the bund with the land under¬ 
neath should be allowed to the first 


workman, although he has failed in his party or to the second party. The con- 
appeal. tention put forward before us on behalf 


The appeal will stand dismissed but 


of the first party loses sight of the 


we make no order as to costs. 


difference between a bund and the right 


S. K. Ghose, J.—I agree. 

v.B./r.K. Appeal dismissed. 
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Suhrawardy and Graham, JJ. 

Sashi Blrusan Choudhumj and others — 
Party 1—Petitioners. 

v. 

Debendra Gati Boy and others —Oppo¬ 
site Parties. 

Criminal Revn. No. 987 of 1928, Deci¬ 
ded on 7th February 1929. 

Criminal P. C.,. S. 145—Dispute regarding 
complete and existing bund and not right to 
erect one falls under S. 145. 

Where the subject matter of dispute is pos¬ 
session of a complete and existing bund and 
not a right to erect a bund, the case falls 
witbm S. 145 : 15 C. L. J. 267 and 4 C. IE. N. 
779, Dtsl. [ P 60 c 

Gtrija Prasanna Sanyal and Sauren- 
dra Nath Ghose —for Petitioners. 

Prolodh Chandra Chatterji and Bires- 
war Bagchi for Opposite Parties. 

Suhrawardy, J— This rule has been 
issued on the ground that S. 145, Crimi- 

rpu ^° e . S n °. k a PP J y * n fc ^ S Case - 

Ine dispute is with regard to a com¬ 
plete bund on the south west of the 
Rainagar Bil measuring about 40 feet in 


to erect a bund. Reference lias been 
made in support of the contention of the- 
first party to the case of Doudat Kocr v. 
Siva Pershad (1). There the dispute 
was with regard to the right of a party 
to flow water over the land of auother 


and whether the other party had the 
right to put up a bund for obstructing 
the flow. There it was held that proceed¬ 
ings under S. 147, Criminal P. C., which 
were taken were properly started. That 
case is not relevant for our present pur¬ 
poses. Reference has also been made to 
the case of Empress v. Ganpat Kuluar 
(2). There the dispute was between 
landlord and tenant. The tenant claimed 
the right to put up a Gola on the land 
which he had leased from the landlord 
and the landlord claimed the right to 
prevent him from doing so. There the 
right claimed was an incorporal and 
intangible right unconnected with the 


possession of land. In the present case 
the order passed by the trial Magistrate 
declaring the possession of the second 
party of the disputed place brings the 
case within S. ^MjiyCrigajml The 

(1) [1912] ^ 

(2) [1900] Courtj 

Jtmmu t Kashmir ? 
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subject matter of the dispute was the 
bund and not the right to erect a bund 
and we think that the proceedings are 
d’jite regular. The rule is accordingly 
discharged. 

Graham, J.—I agree. In my opinion 
the case comes within the purview of 
S. 145, Criminal P. C. I may also observe 
that the point which has been raised 
before us that the proper section is S. 147 
of the Code and not S. 145, was not 
raised before the Magistrate at the time 
when the enquiry was made. That being 
so, I do not think that we ought to 
■entertain it in revision. 

v.r./R.K. Rule discharged. 
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SUIIRAWARDY AND GRAHAM, JJ. 

Iiailashpati Upadhya and another — 
Accused—Petitioners. 

v. 

Gopi Koeri —Complainant — Opposite 
Party. 

Criminal Revn. No. 127G of 1928, De¬ 
cided on 8th March 1929, against order 
of Dist. Magistrate, Howrah. 

# Criminal P. C., S. 403—Trial for of¬ 
fence under Act other than Penal Code— 
Sentence enhanced in view of offence under 
Penal Code for which no charge framed — 
Subsequent trial for that offence is barred. 

If in a previous trial for offence under a 
different Act a person is convicted and the 
seutenco enhanced in view of another offence 
under Penal Code for which no charge was 
framed, there cannot be subsequent trial for 
that offence inasmuch as the Court has taken 
account of the same previously though in¬ 
directly. [P GO C 2] 

Sashi Sekhar Basic and Tarapada 
Banerjee —for Petitioners. 

Judgment. —This rule was issued to 
show cause why the order of the learned 
District Magistrate of Howrah rejecting 
the application made by the petitioners 
for the quashing of an order issuing pro¬ 
cesses against them under S. 323 should 
not bo set aside. The main ground urged 
is that the petitioners had already pre¬ 
viously been tried for an offence under 
the Railways Act and had been convicted 
and lined, and that being so, they ought 
not to ho again placed in peril in respect 
of another offence arising out of the 
•same facts for which they might have 
been tried and convicted at the former 
trial. The trying Magistrate relying 
upon S. 403 (2), Criminal P. C., held 
that the trial was competent and the 
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learned District Magistrate has endorsed 
that view. The point involved is not 
altogether free from doubt; but we do 
not think that we are called upon to 
decide it in this case inasmuch as it 
seems to be clear that while there was 
no charge of assault in the previous case, 
and which the accused were not on that 
occasion asked to plead in respect of 
that offence, the Court nevertheless took 
into accounted the fact that the accused 
had committed an assault upon the com¬ 
plainant, and in consideration thereof in¬ 
flicted heavier fines upon them than upon 
the other two accused who had not com¬ 
mitted any assault. That being so, we do 
not think that it would be just or proper 
that the petitioners having already been 
punished although indirectly on this ac¬ 
count, should be again tried in respect 
of the same matter since that would in¬ 
volve punishment twice over for the 
same offence. In this view of the case 
we make the rule absolute and set aside 
the order complained of. 

V.B./R.K. Rule made absolute . 
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SUHRAWARDY AND GRAHAM, JJ. 

Dtvarika Malo —Accused. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 19 of 1928 and 
Appeal No. 954 of 1928, Decided on 
8th February 1929, against judgment of 
Addl. Sess. Judge, Dacca, D/- 8th Decem¬ 
ber 1928. 

Criminal P. C.. S. 274-S. 274 not strictly 
enforced in murder case—Jury is deemed to 
be illegally constituted — Criminal P. C. 
S. 326. 

In a murder case only fourteen -jurors wero 
summoned of whom eleven attended and so von 
wero empanelled. 

Held : that not less than eighteen jurors 
ought to have been summoned and honce the 
trial was vitiated because the jury was illegally 
constituted, there being a breach of the statu¬ 
tory provisions : A. I. li . 1028 Cal. 645, llel. on . 

[P GI C 1] 

Surajit Chandra Lahiri — for Ap¬ 
pellant. 

Ashrafali —for the Crown. 

Order.—This is a reference by the 
Additional Sessions Judge of Dacca under 
S. 374, Criminal P. C., submitting for 
confirmation the proceedings in a case 
under S. 302, I. P. C., in which sentence 
of death has been passed upon the ac¬ 
cused. The accused Dwarika Malo has 
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also appealed against his conviction and 
sentence. 

A preliminary point has been raised 
on behalf of the appellant that the jury, 
before which the case was tried was not 
properly or legally constituted, and that 
as a consequence the conviction and sen¬ 
tence are bad in law. We think that 
this contention is well founded and must 
prevail. 

The sections of the Code which bear 
upon the point are Ss. 274 and 326 of the 
Code. S. 274 lays down that in trials 
before the Court of Sessions the Jury 
shall consist of such uneven number, not 
being less than five, or more than nine, 
as the Local Government, by order ap¬ 
plicable to any particular district, or to 
any particular class of offences in that 
district, may direct; and the proviso to 
this section, which was added by Act 12 
•of 1923, states that where any accused 
person is charged with an offence punish¬ 
able with death, the jury shall consist 
•of not less then seven persons and, if 
practicable, of nine persons. 

Section 326, which deals with the sum¬ 
moning of jurors and assessors, requires 
inter alia that the number to be sum¬ 
moned should bo not less than double 
the number required for the trial. 

Applying these provisions of the law 
to the present case it is clear that being 
|a murder case not less than eighteen 
jurors should have been summoned. As 
a matter of fact only fourteen were sum¬ 
moned, and there was therefore to com¬ 
mence with a failure to comply with 
S. 326. It appears, however, that S. 274 
could still have been complied with 
since eleven jurors are shown as having 
been in attendance. For some reason 
however, only seven of these were em¬ 
panelled and the trial proceeded. In the 
Circumstances stated it cannot be said 
nat it was not practicable to empanel a 

as7h«L mne a V' equh 'efi b y S. 274 and, 
provision'll! a breaoh of this statutory 
been'dlepap 8 1UVy “ usb be hekl fco have 

th^rnTt ;l y r 8titufced - This of 

rity in this Q n Ppo f rted b y recent autho- 
/Cy l: Urt r ,T 1,fced in Serajul 
twelve w«r n r° r (li In that case 
seven persons WA -J er , e 8um nioned and 
ol eight who attended 601 ?? * 9 iurors out 
*he tribunal waa^lL n Waa held that 
theprooeedings were 8 et U V° n8fcitufced ’ 

u M6= =550^r7gr- 


case remitted for retrial. We regret that 
we have no alternative but to follow the 
same course in the present case. We 
accordingly allow the appeal, set aside 
the conviction and sentence and direct 
that the case be retried according to law. 

We draw the attention of the Addi¬ 
tional Sessions Judge to the importance 
of seeing that the sections of the Code 
to which reference has been made above 
are in future carefully complied with, 
r.R./R.K. Jietrial ordered. 
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SUHR.WVAUDY AND GRAHAM, JJ. 

Debidas Karmakar and others —Ac¬ 
cused—Petitioners. 

v. 

Emperor Opposite Party. 

Criminal Revn. No. 1090 of 1928, De¬ 
cided on 27th March 1929, from an order 
of Sess. Judge, Burdwan, D/- 29th Sep¬ 
tember 1928. 

(a) Criminal P. C.,‘ S. 437—Order of 
commitment by Sessions Judge who had 
previously rejected application for setting 
aside of order of discharge is not without 
jurisdiction. 

An order of commitment made by a Sessions 
Judge under S. 437, when already he had at 
previous stage rejected an application for set¬ 
ting aside au order discharging the accused is 
uot without jurisdiction : 26 Mad. 126 (F.B.l: 
28 Cal. 652 (F.B.) & 10 Cal. 1047, /?<?/. [P61 0 •_>] 

(b) Criminal P. C., S. 369-Order of dis¬ 
charge under S. 209 or 203 is not judgment. 

Order of discharge under S. 209 or 203 is 
uot judgraeut within the meaning of S. 369 

[P 62 C J, 2] 

Probedh Chandra Chatterjec and Bi- 
reswar Chatterjec —for Petitioners. 

Graham, J. This rule was issued 
calling upon the District Magistrate of 
Buidwan to show cause why an order of 
the Sessions Judge of Burdwan directing 
that the petitioners should be committed 
for trial to the Court of Sessions on a 
charge of murder should not be set aside. 
The main ground upon which the order 
has been assailed is that inasmuch as, 
the learned Sessions Judge had already 
at a previous stage rejected an applica¬ 
tion for sotting aside an order dicharging 
the petitioners under S. 409, Criminal 1 
P. C., he had exhausted his revisional 
power, and could not make the order 
now complained of under S. 437, Crimi¬ 
nal P. C., the contention being that that 
order is, practically speaking, a review 
of his previous order, and therefore not 
sustainable in law. In my opinion there. 
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is no substance in this contention. The 
facts are shortly these: 

The two petitioners and a woman 
named Tarubala were sent'up for inquiry 
before Mr. A. Hossain, Deputy Magis¬ 
trate of Burdwan under Ss. 307 and 326, 
I. P. C. The petitioners were discharged 
under S. 209, Criminal P. C., the Magis¬ 
trate being of opinion that the evidence 
against them was so meagre and wret¬ 
ched that no jury could possibly convict 
upon it. Before the commencement of 
the trial an application was made before 
the Sessions Judge by the father of the 
woman Tarubala praying that the order 
of discharge should be set aside and that 
the present petitioners should be ordered 
to be committed for trial also. That 
application was summarily rejected on 
10th July 1925 apparently upon a peru¬ 
sal of the commitment order. At a later 
stage with all the evidence before him 
the learned Sessions Judge came to the 
conclusion that the present petitioners 
had been improperly discharged and re¬ 
corded the order which forms the sub¬ 
ject matter of this rule. 

The question is whether he had juris¬ 
diction to make the order. In my judg¬ 
ment the contention that he had no such 
jurisdiction, because he had made the 
previous order rejecting a similar appli¬ 
cation, is without substance. Jurisdic¬ 
tion to make an order of this description, 
is a continuing jurisdiction, and is not 
barred merely because an application 
may have been previously refused upon 
different materials. An order of this 
nature is not a final order but is open to 
reconsideration upon proper materials. 
The case is analogous to the case of an 
order of dismissal or discharge. Such 
orders do not take away the jurisdiction 
of the Magistrate. A Court is competent 
to take cognizance of a complaint which 
it lias already dismissed under S. 203, 
Criminal P. C., without any order for 
further inquiry by a superior ti-ibunal: 
Emperor v. Chinna (1) following 
Dwarknath v. Benimadhab (2). The posi¬ 
tion is the same as regards an order of 
discharge, though there may be some 
doubt where such an order has been pas¬ 
sed upon a consideration of the full ma¬ 
terials. S. 369, Criminal P. C., which was 
apparently relied upon by the petitioners 
before the Sessions Judge certainly has 

~7T)~[1'J03] 26 Mad. 136=16 M.L.J. 79 (P.B.). 

(2) [1001] 28 Cal. 652=5 C. W. N. 457 (F.B.p 
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no application, since an order of this 
nature is not a judgment. It is also in 
my opinion, a material fact in the pres¬ 
ent case that the subsequent order di¬ 
recting commitment was made upon 
fresh materials when the entire evidence 
was before the Judge, whereas his first 
order was a summary one based merely 
on a perusal of the commitment order,, 
which was all that was before him 
at that stage. If the Judge with these 
fresh materials before him was of opi¬ 
nion that there had been an improper 
discharge, it seems to me that it was 
his duty to make the order, and that 
if ho failed to to do so, a miscarriage 
of justice might result. 

It was nest argued that, whatever view 
may be taken as to the legality of the 
order, the learned Sessions Judge ought 
not to have made the order, since the 
case now made against the petitioners is 
not the case which was made out at the 
trial, and because there is not the re¬ 
motest chance of a conviction being had. 
As to this the most material fact seems 
to be that the learned Judge with all the 
evidence before him was of opinion that 
there was a sufficient case to go to a 
jury. There is moreover another circum¬ 
stance of importance, and it is this that 
at the trial, which has already taken 
place, tho jury unanimously found the 
woman Tarubala guilty under Ss. 326 and 
109, I. P. C. This in itself gives rise to 
the inference that the jury believed the 
story that the woman merely abetted 
the crime, and that the injuries were in¬ 
flicted by some other person or persons 
presumably the present petitioners. In 
short it furnishes a good reason for hold¬ 
ing that the Judge was right in ordering 
the commitment of the petitioners. 
There was further the evidence of two 
witnesses who deposed to having seen 
the petitioners running away about the 
time of the occurrence with weapons in 
their hands. There may be reasons why 
that evidence should not be accepted.. 
But it is evidence which ought to go be¬ 
fore a jury. 

For the reasons stated I am of opinion 
that the order was in accordance with 
law, and that it was in the circum¬ 
stances a right and proper order. I 
would therefore discharge the Rule. 

Suhrawardy, J. —I agree. The real 
controversy in this case turns upon the 
meaning of the words “ on examining tha 
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record of any case under S. 435 or other¬ 
wise.” It is argued that the learned 
Sessions Judge having refused to inter¬ 
fere with the order of commitment on an 
application made by the father of the 
woman is precluded from considering the 
matter under S. 437, Criminal P. C. I 
do not think that this contention should 
prevail upon the facts of this case. The 
first application was made by the father 
of the woman invoking the Court’s juris¬ 
diction under S. 435 and inviting it to 
call the record of the case and to pass 
orders thereon. This the Court refused to 
do. This was nob in my opinion an order 
under S. 435 which says that the Ses¬ 
sions Judge may call for and examine 
the record of any proceeding before any 
inferior criminal Court, etc., etc. It can¬ 
not therefore be said that ou the pre¬ 
vious occasion the Court exercised any 


power given to it under S. 437 which 
says that when on examining the record 
called up under S. 435 the Sessions Judge 
considers that such case is triable ex¬ 
clusively by the Court of Sessions, 
etc., etc. Then again with regard to 
meaning of the words “ or other¬ 
wise, ” I am inclined to give them a 
wider meaning than confining them to 
the provisions of S. 435. In Nobin 
Krish7ia Mookerji v. Rasik Lai Lalia (3) 
the words or otherwise’ were considered 
and interpreted. The learned Judges 
held they must mean not “in another 
way whatsoever” but in any other way 
provided by the Code. In the present 
case the Sessions Judge on reading the 
judgment of the enquiring Magistrate re¬ 
fused to call up the record. Then subse¬ 
quently in the course of the trial against 
the other accused he thought that it was 
a proper case for him to interfere 
under S. 437, Criminal P. C. This is ex¬ 
actly the procedure which was consider¬ 
ed to be within the meaning of the words 
or otherwise’ in Nabm Krishna Mocker - 
(3) where ifc w a S held that the 

sect on ?f y -? XeV °. 19 ® Uie P° wei ' U ™W this 
under's *493 an appellate Court 

called un 4 ?hA 1 fc 5 6 Sessions Jud 8 e had 
3 2, fche 7 00 ? and on Perusing the 

St htve r0 hL Se( t0 l nfcerfere ’ ‘here 

that he had nA l °° m f ° 1 ' contl 'oversy 

0 u1 whic t>. ‘W- rule 

la) rifttAi .^ a - >ijlg_pe^fcion8 were 


deprived of the right of having their 
cases examined again before commitment. 
There does not seem to be any substance 
in this contention as the petitioners were 
tried by the Magistrate who thought 
that it was not a case for commitment, 
bub the learned Sessions Judge is of a 
different opinion. S. 437 does not provide 
that there should be a fresh enquiry be¬ 
fore commitment is ordered by the supe¬ 
rior Court, under that section. I agree 
that the rule should be discharged. 
v.b./r.K, Rule discharned . 
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Pearson and Mallik, JJ. 

Satya Charan De and another —Ac¬ 
cused—Petitioners. 


v. 

Emperor —Opposite Party. 

Criminal Revn. No. 1322 of 1928, De¬ 
cided on 26th April 1929, from order of 
Sub-Deputy Magistrate, Noakhali, D/- 
17bli August 1928. 

(al Criminal P. C., S, 145—Order under 
S. 145 is not confined to actual parties but 
may extend to others. 

The binding character of an order passed 
under S. 145 is not under all circumstances to 
bo confined to persons who were actually made 
parties to the proceedings but may under cer¬ 
tain circumstances extend to persons other 
fchau the parties themselves : 11 Dorn. L.R. 377 
ReL on. [P C4 C 21 

(b) Criminal P. C., S. 145—Person aware 
of proceedings under S. 145 and colluding 
with one party to deprive other of fruits of 
success—Person held bound by order under 
S. 145,—Penal Code. S. 188. 

Whero a person was not only aware of pro¬ 
ceedings under S. 145 but has acted in collu¬ 
sion with one party in ordor to deprive the other 
party of the fruits of their success in S 115 
case. 


Held : that the order under S. 145 was hind- 
mg on such person and any resistance to exe- 

f"*. 1 ®" * he or<lor wi » justify conviction 
under S. 183. ^ 

Suresh Chunder Taluqdar and Raj 
Cootnar Chakravarty— for Petitioners. 

Dcbendra Narain Bhattacharjcc for 
Khondkar —for the Crown. 


IVA&llllK, J 


-.uie tacts which have 
given rise to the present rule are briefly 
these: There was a proceeding under 
. 145, Criminal P. C., between one Mon 
Wohun Chakravarty and ofchors, fust 
party and Naba Chandra Chakravarty 
and others, second party. This proceed- 

ir?u U T der S - 145> Cri «in»l P. C. was on 
16th January 1928, decided in favour of 
the first party and the first party wore 
declared entitled to maintain possession 
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of the property in dispute and it was 
also ordered that there must not be any 
interference with their possession. When 
the Daroga went to the spot on 1st April 
1928, he found the present petitioners in 
occupation of the property and, when he 
asked them to vacate it, the petitioners 
declined to do so. On these facts, the 
two petitioners were put on their trial 
under S. 188, I. P. C., and both of them 
were ultimately convicted and sentenced 
under that section. Against this order 
of conviction and sentence, the peti¬ 
tioners went up to the Sessions Judge 
but without any success. Thereafter, 
they came up to this Court and obtained 
the present rule on the District Magis¬ 
trate to show cause why their conviction 
and sentence should not be set aside. 
The rule was issued on two grounds: (1) 
that the trial Court had acted illegally 
in rejecting the petition of the accused 
persons praying for t^me for issue of 
process upon their witnesses and (2) that 
the conviction and sentence of the peti¬ 
tioners under S. 188, I. P. C., was bad 
in law, inasmuch as neither of them had 
been a party to the proceedings under 
S. 145, Criminal P. C. 

As regards the first ground, I do not 
think that there is much substance in it. 
It appears that, when the case for the 
prosecution was closed, the petitioners 
applied to the trying Magistrate for an 
adjournment of tlie case for 15 days in 
order to call defence witnesses. The 
learned Magistrate without adjourning 
the case for 15 days granted only a day's 
time and, when the case was taken upon 
the next day, namely, the 14th August 
1928, seven witnesses for the accused 
were produced and all of them were exa¬ 
mined. There is nothing to show that 
the petitioners wanted to examine any 
witnesses other than the seven who were 
produced in Court on 14th August and 
were, as a matter of fact, examined by 
the Magistrate. That being so, it can¬ 
not be contended that the petitioners 
were in any way prejudiced by the 
Magistrate's refusal to adjourn the case 
for 15 days. 

The second ground on which this rule 
was issued was that the conviction of 
the petitioners was wrong in law, inas¬ 
much as the petitioners had not been 
any party to the proceedings under S. 
145, Criminal P. C., and it was contended 
that, as they were no parties to the pro- 
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ceedings under S. 145, Criminal P. C., 
the order passed by the Magistrate 
under that section was not binding on 
them. The question that arises for con¬ 
sideration in connexion with this point 
is whether the binding character of an 
order under S. 145, Criminal P. C. is 
under all circumstances to be confined to 
the persons who were actually parties to 
the proceeding. I am inclined to think 
that this question should be answered in 
the negative. Sub-S. (3), S., 145 lays 
down that at least one copy of the order 
passed under sub-S. (1) must be pub¬ 
lished by affixing it in some conspicuous 
place at or near the subject of dispute. 
This, to my mind, is an indication that 
the binding character of an order passed 
under S. 145 is not, under all circum¬ 
stances, to be confined to the persons 
who were actually made parties to the 
proceeding but may, under certain cir¬ 
cumstances, extend to persons other than 
the parties themselves. This view has 
been adopted by the Bombay High Court 
In re, Natliubhai brijlal (1) where it has 
been held that an order under S. 145, 
Criminal P. C. is binding not only on the 
actual parties to the proceedings but also 
on persons who may have notice of the 
proceedings. 

In the present case, the two peti¬ 
tioners were not only aware of 
the proceedings under S. 145 but they 
have been found to have acted in collu¬ 
sion with the second party in order to 
deprive the first party of the fruits of 
their success in the S. 145 case. Having 
regard, therefore, to the provisions of 
S. 145 (3), Criminal P. C., and the find¬ 
ings of fact arrived at by the Courts be¬ 
low, I am of opinion that the order under 
S. 145, Criminal P. C. was binding on 
the present petitioners as well. That 
being so, their conviction under S. 188, 
I. P. C. cannot be successfully challenged 
on the ground that they were not bound 
thereby. 

The result, therefore, is that the Rule 
is discharged. 

Pearson, J.— I agree. 

v.B./R.K. Rnle discharged. 

(1) [190")] 11 Bom. L. R. 377=2 I. C. 513= 
11 L'r. L. J• 64. 
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Rankin, C. J.. and Mukf.rji, J. 
Ja'ekha Bibi ami another —Plaintiffs 
—Appelliiits. 

v. 

Danis Mahwivuid and ot'iers -Dafen- 
clants—Respondents. 

Appeal No. 1205 of 19*27, Decided on 
29fch May 1929, from the appellate de¬ 
cree of Dist. Judge, Tipperah, D/- 25th 
January 1927. 

(a) Court-fees Act, S. 12 — Under-valua¬ 
tion of property in dispute—Plaintiff or ap¬ 
pellant cannot be required to prove the cor¬ 
rect valuation before plaint or memorandum 
can be registered—Civil P. C., O. 7, R. 2. 

If it is not cle.ir from the plaint or tbo docu¬ 
ment itself that there has been an undervalua¬ 
tion, the reasonable course whether one looks to 
the Civil P. C., or to the Court-fees Act is to re¬ 
gister the plaint or the memorandum and take 
appropriate steps thereafter for enquiring into 
any matter that calls for enquiry. The power 
to reject a plaiut arises only upou it being seen 
that the plaint is undervalued. The correct 
valuation of the property in dispute is not the 
condition precedent to admission of a plaint or 
memo of appeal and it is not intended that bafore 
the plaint or memorandum of appeal is register¬ 
ed, the plaintiff should be called upon to give 
evidence on the question of valuation merely in 
order to get his document on file. [P 67 C l] 

(b) Court-feet Act, S. 9—Plaint or memo¬ 
randum of appeal if undervalued proper 
course is to admit plaint or memorandum 
and take steps under S. 9. 

In a case depending upon valuation of pro¬ 
perty in dispute the proper course if the plaiut 
is undervalued is to admit the plaint or memo¬ 
randum and take steps uudor S. 9. fP 67 C 1 , 2 ] 

(c) Court-fees Act, S. 9 — Commission not 
ordered at plaintiffs instance — Plaintiff 
cannot be compelled to deposit costs of 
commission. 

If a commission is ordered under S. 9 not at 
the instance of the plaintiff there is no power to 
make the plaintiff deposit the costs of the com¬ 
mission. C ll 

(d) Court-fee* Act, S. 12—If plaint under¬ 
valued matter may be gone into in appeal 
but not before admitting memorandum of 
appeal. 

Whoro it is found that the document in the 
lower Court is undervalued, the better practice 
is to go into the matter of undervaluation on 
acceptance and registration of memorandum of 
appeal. A. in. 1927 Cal . 773, Foil, [p GS C 21 

(e) Court-fee. Act, S. 7-Chart. i..ued by 
District Judge setting out valuation of land 
is not evidence against parties. 

Charts issued by District Judge setting out 
minimum vaJues °f lands j n different parts of 

thmfffh m 2 mUSt D0t J he P u * u P° n the Parties as 

nnv wr th - f W £ re ovldence 111 themselves and 

u^n 8 ?,oh a .K°^ Ce - r aCt J. ng in judieial ma tters 
“ hartS 18 “ Cfcln8 witho ut evidence be- 

n [P GO C 1 ] 

ta lJoj/a; Dey— for Appellants. 

Md. Nurul Haq Chcudhuri~iov Res¬ 
pondents. 
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Rankin, C. J. — In this ease, the 
plaintiff brought his suit before the 
third Munsiff at Com ilia for possession 
of certain land exceeling -J lean is in area. 
He valued the lull at Rs. 100. When 
the matter came beforo the officer of the 
Munsif's Court dealing with the recep¬ 
tion of plaints, that officer compared the 
valuation with the valuation appearing 
on a certain chart of land values with 
which apparently the Munsif's office had 
been provided as a guide to the question 
whether plaints wero being properly 
valued or not. This document is referred 
to as the suits valuation chart. It is- 
not a document which is in any way 
evidence but it would appear to he a 
document with which the officers of the 
Courts in Tipperah are provided by way 
of administrative assistance in the dis¬ 
charge of their duties. The Munsif on 
the matter being drawn to his attention 
found that the valuation of Rs. 100 was 
low ; but, on the ground that the land 
was said to be an accretion to the river 
Goomti and to he submerged, he order¬ 
ed the plaintiff to increase the valua¬ 
tion to Rs. 150 and, on that being done 
and the deficit court-fea being paid, the 
plaint was duly registered. Thereafter, 
the case went to trial and the plaintiff's 
suit was dismissed, the Munsif holding 
that the plaintiff had not shown title to 
the land claimed. No question was raised 
by the defendant as to the sufficiency of 
the valuation. Thereupon, the plaintiff 
appealed to the learned District Judge 
of Tipperah and, upon that appeal being 
presented, the learned District Judge ap¬ 
pears to have examined into the question 
of the valuation. The plaintiff valued 
the appeal as ho had valued his suit in 
the trial Court at Rs. 150. The learned 
District Judge recorded the following 
order beforo lie registered the memo¬ 
randum of appeal : 

“Plaintiff-appallant must show uaturo o 
land filing mip and khatian. Ask lower Court 
to explain valuation by 5th January 1927." 

On 5th January, the Judge recorded: 

"Read lower Court's explanation. Appellant 
explains valuation with production of a kabala 
but without the copies of map and khatian. 
The land is said to he a now formation ; but I 
have not been given the help I asked for 
namely, he map and khatian. I do not think 
that the kabala of 13 28 is a safe guide. I raise 
lie valuation to Rs. 300 and deficit fees must 
°“ tl,a ' ,oc both Courts by 25th January 
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Again, on 25th January, the following 
order was recorded : 

“Appellant submitted a further explanation ; 
the court-fees have not been paid. The appeal 
is dismissed.” 

The plaintiff now appeals from this 
order of dismissal. 

It may be as well to deal with thi s 
matter logically. One has to ask oneself 
what is the duty imposed by this fiscal 
legislation upon the plaintiff. The first 
thing is that, by S. G, Court-fees Act, it 
is provided that no document of any of 
the kinds specified as chargeable 
in Scb. 1 or 2 shall be filed, ex¬ 
hibited or recorded in any Court of 
Justice unless there be paid a fee of an 
amount not loss than that indicated by 
either of tho said schedules as the pro¬ 
per fee. In Art. 1, Sell. 1, we find 
that memorandum of appeal not other¬ 
wise provided for in the Act is mention¬ 
ed as one of the documents which are 
charged with payment of a court-fee and, 
in Col. 2 of that Article, various 
amounts are specified. When the amount 
or value of the subject matter in dispute 
does not exceed so much then a certain 
fee is to be paid and when it does exceed 
that figure hut does not exceed a larger 
figure mentioned, then another fee is to 
l)e paid. Having got so far, we find 
that the document cannot he filed or re¬ 
gistered in default of payment of court- 
fee because it is a document on which 
a fee is to be paid according to the 
amount or value of the subject matter in 
dispute. That takes us at once to S. 7, 
Court-fees Act. Section 7 is a section 
which tells us, both with regard to 
plaint and also with regard to memo¬ 
randum of appeal, how are we to arrive 
at the value of the subject matter in 
dispute. It explains, in the case of suits 
for possession of land as the present is, 
that the subject matter is to be valued 
according to the market value and the 
fee is to be computed according to the 
market value. It is clear enough that it 
does not always happen that the matter 
in dispute is the same in the trial Court 
as in the Court of appeal because some¬ 
times the appeal is against a part only 
of the original claim. But, even so, in 
cases like the present, it is S. 7 which 
determines the comput ition of the value 
of the matter in dispute for the purpose 
of court-fee. Having got so far, we 
know, therefore, that a memorandum of 


appeal should not be filed or exhibited 
unless it contains a proper fee computed 
upon the market value of the subject 
matter in dispute. There are many 
cases in which it is possible to say that 
the plaint or the memorandum of appeal 
is undervalued without having to take 
evidence or to consider extraneous facts. 
It may be that a claim for possession of 
land is valued as though it were a mere de¬ 
claration and there are all sorts of other 
ways in which without going outside the 
plaint itself or the memorandum of ap¬ 
peal it is possible to say that the value 
has been underestimated; and, in all 
such cases, no doubt, it is the clear duty 
of the Court to whom the document 
is presented to refuse to accept it until 
the proper fee has been paid. In cases, 
however, where the sufficiency of the 
fee depends upon the market value of 
certain property, it is impossible to tell 
without travelling outside the plaint or 
the memorandum itself whether the fee 
is sufficient or not. Now, the provisions 
of the law make a difference, as it seems 
to me, with regard to those cases which 
1 have last referred to because S. i) and 
(he consequential sections are particular 
provisions in the Court-fees Act which 
deal with this very class of cases, the 
class of cases, namely, where the suffici¬ 
ency of the fee depends upon matters 
which require a certain amount of ex¬ 
ternal investigation. Section 9 says 
that when the Court sees reason to think 
that the annual nett profits or the market 
value of any such land as is mentioned 
in S. 7. paras. 5 and 6 have or has been 
wrongly estimated, then the Court may 
take certain steps. Now, in the ordi¬ 
nary way, a Court to which a document 
such as a plaint or a memorandum of 
appeal is presented will not reject the 
document unless it has proof that the 
document is insufficiently stamped. Un¬ 
der O. 7, R. 11, Civil P. C., it is provided 
that the plaint shall be rejected in the 
case where the relief claimed is under¬ 
valued and the plaintiff on being re¬ 
quired by the Court to correct the 
valuation within* a time to he fixed by 
the Court fails to do so. So, in such a 
ease as is there contemplated, the Court 
has to ho satisfied that the relief is un¬ 
dervalued. When that is the case, it 
may require a further payment and, on 
the further payment not being made, it 
may reject the plaint. 
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In the present case, what happened 
was that the learned Judge to whom 
the memorandum of appeal was present¬ 
ed was, to begin with, desirous of requir¬ 
ing the plaintiff to prove that the memo¬ 
randum was sufficiently valued. He re¬ 
quired the plaintiff to show the nature 
of the land by filing a map and khatian. 
He asked the lower Court to explain 
its valuation. The appellant produced a 
kabala which as evidence of value did 
not satisfy the learned Judge. Because 
the appellant did not give evidence of 
the sufficiency or correctness of his 
valuation, the learned Judge raised the 
valuation to Bs. 300 both for the purpose 
of the memorandum • of appeal and for 
the purpose of the plaint. The learned 
Judge did that, it is clear, without there 
being any evidence before him at all on 
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of S. 9, Court-fees Act should always! 
he used. That, it will he observed, be-' 
gins with the words : 

"If the Court sees reason to think that the 
market value of any land has been wrongly 
estimated.” 

Now, for the purpose of these opening 
words, there is no illegality in any re¬ 
ference to a chart or to a gazetteer or to 
anything else that will assist. This is 
not a question of judicial decision. The 
Court merely sees reason to think that 
the suit is undervalued and that by 
itself will hurt nobody. But if the Court 
wants this matter to be pursued and it is 
a matter upon which evidence of ex¬ 
ternal facts is plainly necessary the 
Court must undertake the investigation 
in a judicial manner. Section 9 points 
out one manner. It says that the Court 


which he was entitled so to act. 

In my opinion, there is more than one 
mistake in the course adopted by the 
learned Judge. If it is not clear from 
jthc plaint or the document itself that 
there has been an undervaluation, the 
reasonable course, whether one looks to 
the Code of Civil Procedure or to the 
Court-fees Act, is to register the plaint 
or the memorandum and take appropriate 
steps thereafter for enquiring into any 
matter that calls for onquiry. It is 
clear enough under O. 7, Civil P. C., that 
the power to reject a plaint arises only 
upon it being seen that the plaint is 
.undervalued. In my judgment, it never 
jwas intended in a case of this class that, 
before a plaint or a memorandum of ap¬ 
peal could he registered, the plaintiff 
should he called upon to give evidenco 
ion the question of value merely in order 
to get his document upon the file. In 
.this case, the learned Judge had no evi¬ 
dence at all as to the value of the land 
m dispute. He refused to lot the me¬ 
morandum of appeal be filed not because 
he had come to a decision upon evidence 
hat there had been an undervaluation 
but because he tried to put upon the 
plaintiff a preliminary burden of prov¬ 
ing to his satisfaction that the valuation 
was sufficient and the plaintiff had failed 
to do so. Having done that, his next 
step was, being dissatisfied with the 
plaintiffs evidence, to act without evi¬ 
dence m holding that the valuation was 
insufficient In my opinion, for cases of 
this class which depend upon valuation, 
the pai ticular and appropriate provisions 


may issue a commission to any proper 
person directing him to make a local or 
other investigation and to report to it. 
If that commission is issued and if a re¬ 
port is made, it is clear that then the 
learned Judge has a judicial duty to 
come to a decision on the basis of the 
commissioner’s report. Such a com¬ 
mission is a commission under the Civil 
Procedure Code and what the commis- 
sioner may do and what the duty of the 
learned Judge is, is laid down quite clear¬ 
ly by the Civil Procedure Code. In the 
case of Flnri Ram v. Akbar Husain (1), 
it has been pointed out by the learned 
Judges that the mere fact that a Court 
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Court can make itself a judicial enquiry 
if it is so minded. On the whole, I 
think that that proposition is sound, 
though the opening words of S. 10, 
Court-fees Act, are rather against it If’ 
therefore the learned Judge in this case 
having admitted the memorandum of up- 
Peal had taken steps under S. 9, Court- 
fees Act, I would have been prepared to 
say that he was within his rights, if ho 
had held this judicial enquiry either 
himself or by means of a commission. 

The learned Judge held no such judi¬ 
cial enquiry. He did not purport to 
use the section which is expressly adop¬ 
ted to these cases of valuation of land. 
In my opinion, it is very necessarv that 
these investigations should not he eni- 

harked upon without due reason. It 
will obvious ly be a hardship to the 
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plaintiff that he should have an extra 
stage of litigation to go through before 
lie can prosecute his suit. This Court 
has always discouraged, and 1 hope it 
always will discourage, the appointment 
of a commission under S. 9, Court-fees 
Act, for the reason that it is very apt to 
be opprosssive to the plaintiff. In parti¬ 
cular, I would point out that, if a com¬ 
mission is ordered under this section not 
at the instance of the plaintiff, there is 
no power to make the plaintiff deposit 
the costs of the commission. In the 
same way, if an investigation is under¬ 
taken by the Judge himself, it is in my 
judgment, entirely wrong to suppose 
that the plaintiff has first to give evi¬ 
dence to satisfy the Court of the pro¬ 
priety of his valuation before he is en¬ 
titled to get his plaint or memorandum 
registered. The proper course in these 
cases is to deal with the matter when 
the plaint or the memorandum has been 
filed. If the result of the enquiry is to 
the effect that the plaintiff's valuation 
is insufficient, then the plaintiff may be 
called upon to make the necessary de¬ 
posit, and S. 10 shows that the suit is 
at first to he stayed and if necessary 
later on dismissed. There is one other 
matter-in this case that requires to be 
considered. 

The learned Judge acted under S. 12, 
Court-fees Act, that is to say, he not 
only rejected the memorandum of ap¬ 
peal unless Rs. 300 was the valuation 
put upon that, hut he rejected the 
memorandum of appeal unless the fee 
upon Rs. 300 was paid upon the plaint. 
That he had only jurisdiction to do 
under the second half of S. 12. In the 
first-halfofS.12.it is said that even- 
question relating to valuation shall be 
decided by the Court in which the 
plaint or memorandum, as the case may 
be is filed, and that such decision shall 
ho final as between the parties to 
the suit. This is modified by Cl. 2 
which says: 

“ Whenever any such suit comes be.'oro 
a Court of appeal, reference or revision, if 
such Court considers that the said question 
has been wrongly decided to the detriment of 
the revenue, it shall require the party to pay 
so much additional fee as would have been 
payable had the question been rightly decided.” 

In this Court, the decision in the case 
of Sliama Soondan/ v. TTurro Socndari / 
(2), has been acted upo n for over 50 
(2) [1881] 7 Cal. 318=3 C. L. R. 528. 


years and I desire to say nothing what¬ 
ever by way of disturbing the authority 
of that decision. The practice in the: 
High Court is that where it is found, 
that a document in the lower Court was 
undervalued the appeal in the High 
Court is admitted, provided that the 
proper stamp is paid upon the memo -1 
randum of appeal here. The question' 
under the second half of S. 12 as to- 
making the party pay a greater sum as 
fee upon the document in the lower 
Court is dealt with after the appeal lias 
been admitted and registered but before 
the appeal is allowed to be heard. 

The practice on that point has been 
laid down by my learned brothers 
Mukerji, J., and Graham, J., in the case 
of Bidlm Bl.usaji Bakshi v. Kala Chand' 
(3), which, in my opinion, deserves to 
be regarded as an authoritative state¬ 
ment of the practice of this Court and 
of the proper practice under S. 12.. 
The word “ filed ” in S. 12 occurs only 
in the first half and not in the second 
half and even if there is room for the 
contention that the phrase “ whenever 
any such suit comes before a Court of 
appeal ” is satisfied when the memoran¬ 
dum is presented and before it has been; 
accepted or registered even so it is plainly 
much the better practice that these con¬ 
tentious questions as to documents in the 
lower Courts should be dealt with when 
the memorandum of appeal has been ac¬ 
cepted and registered and should not be 
dealt with as a condition of the accept¬ 
ance or registration of the memorandum 
of appeal. In my opinion, the learned 
Judge in this case in refusing to permit 
this appeal to be filed unless the plain¬ 
tiff paid further fees in respect of the 
document in the lower Court followed a 
practice which is not to be commended 
and which is of an extremely doubtful 
nature. In my judgment, this case has 
not been properly dealt with. The ap¬ 
peal must, therefore, be allowed and the 
case must be sent back to the District 
Court from which it comes and the 
learned Judge must he directed to pro¬ 
ceed according to law; that is to say, he 
is directed to admit and register the 
memorandum of appeal on the fee which 
has been paid and, after he has done 
that, if he has any uneasiness as to the 
revenue having received its proper dues, 
he m av take approi nat* action unde r 
(3) A. I. R. 1927 Cal. 775. 
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the appropriate section, namely, S. 9, 
Court-fees Act, by appointing a com¬ 
missioner if be thinks fit or, as I have 
explained, by holding a judicial enquiry 
himself. When that is done, if it turns 
out that tho plaintiff has overvalued 
his claim, lie will get the benefit. If it 
turns out that the plaint is undervalued 
the course prescribed by the statute 
•will be followed. 

I say nothing in this judgment as to 
the advisability of the practice of mak¬ 
ing out charts which are supposed to 
show minimum values of lands of differ¬ 
ent classes in different parts of the dis- 
-trict. From what I have learnt. of such 
•charts in the case of two districts, I 
have the gravest doubt as to tho advis¬ 
ability of such charts being employed, 
-particularly when they are put together 
merely by .persons appointed to that 
rather difficult task by the District 
Judge. That, however, is an adminis¬ 
trative matter and I do not decide that 
such charts may not be used for the 
purpose of the opening words of S. 9, 
[Court-fees Act, but I would draw the 
'attention of all District Judges and 
.Judicial Officers to this that such charts 
jean not and must not he put upon the 
■parties as though they were evidence in 
(themselves and any judicial officer act- 
ling in a judicial matter upon such charts 
is acting without evidence before him. 

The appeal, therefore, must be al¬ 
lowed with costs. 

M ulcer jt, J —I agree. 

V.S./R.K. Appeal allowed. 

A. I. R. 1930 Calcutta 69 

T3. B. Ghose and Panton, JJ. 

'Manmohan Chowdhury — Plaintiff— 
Appellant. 


is not defeated if mistake would not mis“ 

lead. , 

Where in a suit for ejectment the numbers 
of the plots in question are given fully, but the 
total arev is understated, such understatement 
will not defeat the suit as one for ejectment 
from portion only, provided that it was a mis¬ 
take which would not mislead anybody. 

IP 71 0 2] 

(c) Bengal Revenue Sales Law (11 of 1859), 
S. 37 (4) —Masonry rivetments are not build¬ 
ings. 

Masonry rivetments cannot be considered to 
be buildings within the meaning of the words 
under S. 37, Cl. 4. [V ™ C 1] 

fd» Bengal Revenue Sale Law (11 or 
1859), S. 37—It i. not necessary for purciia- 
ser at auction sale to serve notice on encum¬ 
brancer to avoid encumbrance—Expression 
of intention to do so by word or deed is 
sufficient. 

The position of a purchaser at a revenue 
s ile is analogous to that of a landlord whose 
tenant has incurred forfeiture. And so it is 
not neecssiry for the auction-purchaser under 
Revenue Sale Law to serve any notice on an 
incumbrancer for tho exercisa of his right to 
avoid incumbrauce. It is sufficient if he brings 
a suit in ejectment which it must be held is an 
unequivocal expression of the intention of the 
auction purchaser to take possession of 
the property by annulling incumbrances. 
The only thing necessary for him to do is 
to express his intention by word or deed 
to avoid the incumbrance. Consequently to 
enable the auction purchaser at a revenue sale 
to take passcssiou of a property on which there 
is an encumbrance which he is entitled to an¬ 
nul, it is sufficient for him to bring a suit 
against the person in actual possession, by 
which act h* expresses his unequivocal inten¬ 
tion to avoid all subsisting rights which ho can 
annul, as he seeks to tike direct possession of 
the property sued for. It is simply a feasible 
means of seeking direct possession. It is not 
necessary for him to find out if there is any 
other parson, under whom the person in actual 
possession claims to hold. The person in ac¬ 
tual possession can, however, resist by showing 
that he holds under a third person whose in¬ 
terest the purchaser must annul. But the suit 
cannot be defeated merely on the ground that 
the person in actual possession claims under a 
party who has not been made a party to tho 
suit or on whom the purchaser did nut serve 


v. 

Turner, Morrison ft Co .-Defendants — 
Respondents, 

Appeal No. 80 of 1927, Decided on 
22nd April 1929, from original decree of 
First Sub-Judge, Chittagong, D/- 14th 
February 1927. 

« ( ?L Be ,? g “! Revenu ® Sale Law (11 of 1859), 
?• j* ‘Rniyat " means one who cultivates 
land or has acquired it for cultivation. 

Raiyat ” means a person who actually cul¬ 
tivates the land or has acquired it for the pur¬ 
pose of cultivation. [p 72 0 2] 

(b) Landlord and Tenant—Ejectment—Dag 
numbers of plots given fully but area under¬ 
stated Ejectment is not from part and suit 


any notice: 14 C. 1/. N. 352, Di >\\; 42 Cal. 
638 and C'ommr. of Work $ v. Hull, 1 K. ±>. 
205, Ref. [P 75 0 J, 2 ) 

(e) Bengal Revenue Sale Law (11 of 
1859)—Purchaser at revenue sale buying off 
taluqdar intending to deposit revenue and to 
prevent sale—Purchase is not fraudulent. 

There is nothiug wrong in a third^persou who 
wants to purchase an estate at a revenue sale 
to buy off taluqdar who wanted to deposit tho 
revenue in order to prevent the sale. If such 
person then purchases the property himself at 
tho revenue sale this does not amount to any 
fraud or underhand dealing. [P 77 C 1] 

(f) Practice — Pleadings — Statement in 
affidavit by minor at instigation of interest¬ 
ed persons— Statement though true no 
finding can be bated on it. 
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No finding can l>e based upon statements, 
however true, made in an afiidavit by a person 
about 18 or Id years of age, where the state¬ 
ment is made at the instigation of persons who 
have some interest to serve thereby. [P 78 C 1] 

iV. A . S i rca r , S. C. Ba sa k , Ch a n d ra 
Sekhar Sen , Benoyendra Nath Pa/it , 
Nikunja Behary Hoy and Uj endra Chan¬ 
dra Roy —for Appellant. 

B . IT. R. Page, C handra Kumar 
Chatterjee and Indu Bliusan Mukherji — 
for Respondents. 

B. B. Ghose, J. —This is an appeal 
by the plaintiff against the judgment 
and decree of the Subordinate Judge, 
First Court, Chittagong, dated 14th Feb¬ 
ruary 1027, dismissing his suit in eject¬ 
ment against the defendants. The plain¬ 
tiff’ alleged that touzi No. GI of the 
Chittagong Collectorate was purchased 
by the executor of the will of his father 
on behalf of his estate on 19th May 1913. 
The name of the executor was Jogendra 
Lai Choudhuri who is now dead. The 
plaintiff claimed that he was entitled to 
khas possession of the plots of land men¬ 
tioned in the plaint by ejectment of the 
defendants under the provisions of S. 37, 
Revenue Sale Law as these did not fall 
within the exceptions mentioned under 
that section. The lands in suit were 
comprised in several dags of the Record- 
of-Rights the numbers of which are given 
in the plaint. The total area of these 
dags, according to the Record-of-Rights 
would be 5.08 kanis. The estate No. 01 at 
onetime belonged to two persons Paresh 
Mukherjee and Basanta Banerjee in 
equal shares. A seven and half annas 
out of Paresh’s share was purchased by 
Jogendra Choudhury in his own name 
sometime prior to the year 1907 as it ap¬ 
pears that in the land acquisition pro¬ 
ceeding of February 1907 (Ex. M) the 
name of Jogendra Choudhuri appears as 
one of the owners of the touzi. The re¬ 
maining half anna out of Paresh’s eight 
annas share was purchased by one Rajani 
Karan. 

The eight annas share of Basanta was 
purchased by one Ruhidas in 1911. Jo¬ 
gendra sold his seven and half annas 
share to one Sarat Pal in 1912 and Ra¬ 
jani sold the half anna share which he 
had purchased originally belonging to 
Paresh Mukherjee to one Paresh Nath 
Choudhuri. So before the revenue sale 
the recorded proprietors were Sarat Pal, 
Paresh Nath Choudhuri and Ruhidas. 
The plaintiff’s father Aparna Choudhuri 


died about April 1912, when the plain¬ 
tiff was only nine or ten years old. The 
present suit was brought in April 1923. 
.The defence of the defendant company 
was mainly that the plaintiff’s father 
Aparna himself was the owner of the 
property before the revenue sale and the 
persons who were the ostensible record¬ 
ed owners were the benamidars of 
Aparna. Therefore, on the basis of the 
alleged revenue sale on 19th May 1913, 
the plaintiff is on no account entitled 
to claim ejectment against the defen¬ 
dants. The further pica was that the 
defendants were holding the lands under 
a tenancy which was created frem 
before the permanent settlement and it 
fell within one of the exceptions under 
S. 37, Revenue Sale Law. In para. G, of 
the written statement it was stated that 
the defendant’s tenancies were held 
under different persons who hold direct¬ 
ly under the proprietor and their tenures 
are also of a similar nature and the suit 
is not, therefore, maintainable: which 
means that those tenures were also per¬ 
manent and were in existence from the 
time of the permanent settlement. 

On the pleadings several issues were 
raised in the Court below. No attempt 
was made to establish that the tenancy 
of the defendants or the tenure under 
which the defendants claim to hold the 
lands was permanent or was held from 
the time of the permanent settlement. 
The learned Subordinate Judge has stated 
the questions for decision in the case on 
the pleadings which may he shortly re¬ 
capitulated thus: (I) Whether the plain¬ 
tiff's father Aparna was himself the pro¬ 
prietor of the estate Taraf Asad Mosad 
Khan before the revenue sale of 1913 
and whether the recorded proprietors 
before the revenue sale were his benami¬ 
dars as alleged by the defendants com¬ 
pany: (2) Whether, as alleged by the 
defendant, any deliberate default was 
made on the part of the previous 
proprietors acting in concert with the 
intending purchaser with a view to an¬ 
nul all incumbrances so as to deprive 
the auction purchaser of the rights and 
privileges of a purchaser at a revenue 
sale; (3) Whether the defendants' hold¬ 
ings are comprised within a taluk or 
tenure which must be annulled before 
the defendant can be called upon to 
vacate the lands; (4) Whether the land s 
in suit are parts of holdings not com- 
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prising all the lands covered by the de¬ 
fendants’ leases and if so, whether tho 
suit is maintainable; (5) Whether the 
defendant or his predecessors-in-interest 
are raiyats having a right of occupancy 
at a fixed rent; and (6) Whether there 
are manufactories or other permanent 
buildings and tanks on the lands in suit. 

The Subordinate Judge has decided 
the first question in favour of the plain¬ 
tiff. He has held that it has not been 
substantiated that the plaintiff s father 
Aparna was the actual proprietor of the 
estate before the revenue sale. He has 
also held that it has not been establish¬ 
ed that the recorded proprietor were his 
benamidars. The Subordinate Judge has 
also found that there was no deliberate 
default made by the previous proprietors 
acting in concert with the auction pur¬ 
chaser. The second point has thus been 
decided in favour of the plaintiff. 

The third point has been decided in 
favour of the defendant and it is mainly 


whether the plaintiff is entitled to main¬ 
tain this action in ejectment. 

Before I deal with that question, it is 
expedient to dispose of the minor points 
raised in the case, namely, whether the 
plaintiff has sued for ejectment from 
only portion of holdings and whether 
the defendants are protected from eject¬ 
ment on the ground that their predeces- 
sors-in-interest were raiyats with regard 
to particular holdings. Tho plaintiff 
has mentioned, as I have already stated,, 
the dag numbers of the Becord-of-j 
Rights which are the subject matter of ( 
the suit. After giving the dag num¬ 
bers of the recent survey, he has stated; 
the area in dispute to be J kanis 15[ 
gandas. The actual area, as I have al-j 
ready stated is Rs. 5.08 kanis. Tho ques¬ 
tion is whether the statement of the 
area is a mistake and not the guiding 
factor to be considered in the suit or is 
it a fact that tho plaintiff' wanted to 
eject the defendants from only a portion 


upon that ground that the suit has been 
dismissed. The Subordinate Judge has 
held that the defendants’ holdings are 
comprised within a taluk and as the 
plaintiff has not annulled that taluk, lie 
is not entitled to eject the defendants 
from the lands in suit. 

The next point has also been decided 
in favour of tho defendants, as the Sub¬ 
ordinate Judge is of opinion that tho 
suit is only for parts of holdings and 
in view of the authority of a case of this 
Court that parts of a holding cannot be 
annulled by a purchaser at an auction 
sale for revenue, he has decided the 
point against the plaintiff. 

The next point has also been partly 
decided in favour of the defendants as 
the Subordinate Judge has held that 
with regard to some of the plots, the 
defendants’ predecessors-in-interest were 
raiyats and, therefore, the plaintiff is 
not entitled to claim ejectment. 

With regard to the last point, tho 
Subordinate Judge has held that one 
plot consisted of a tauk'but there are no 
manufactories or permanent buildings on 
the disputed land. On that ground he 
has held that the plaintiff is not entitled 
to ejectment with regard to the plot 

covered by the tank. 

The main ground, as I have already 
stated, is whether the lands were com¬ 
prised within a taluk which the plain¬ 
tiff has not annulled and that being so, 


of the holdings. Our attention lias been 
drawn to the Bengali expression ill 1 he 
plaint and, in my opinion, it only shows 
the construction of the word which 


means “in all’’ before the word “area. 1 


In my opinion, it was a mere mistake in 
addition when the area was given as 3j 
kanias 15 gandas instead of 5 kanis odd 
and the suit cannot be defeated on the 
ground that the plaintiff wanted to eject 
the defendants from only a portion of 
the lands hold by them. The guiding 
thing in the plaint is tho number of 
dags given and it seems to mo that it 
does not admit of any doubt that the 
plaintiff w r anted to eject tho defendants 
from the dags mentioned in the sche¬ 
dule to the plaint, and the area given 
is a misstatement which is not likely to 
mislead any one. I am, therefore, un¬ 
able to agree with the view of the Sufc< 
ordinate Judge that the suit is liable to 
be dismissed on that ground. 

The next point is whether the defen¬ 
dants’ predecessors-in-intcvest were 
raiyats or not. The Subordinate Judge 
has held that the defendants have a pro¬ 
tected interest in respect of tho cada¬ 
stral survey plots Nos. 2316, 2321, 2322 
and 2338. The defendant company base 
their right upon an indenture between 
Turner Morrison & Co., and the defen¬ 
dants Turner Morrison and Co., Limited 
dated 3rd April 1914 Ex. G (4). The 
lands in question were previously in pos- 


72 Calcutta Manmohan v. Turner Morrison <fc Co. (B. B. Ghose, J.) 193Q 


session of a company called Yisram 
Ehrahim & Co. That company became 
insolvent ana the right to the lands in 
suit vested in th Official Assignee of 
Bombay from whom Turner Morrison 
Sc Co., purchased them and that com¬ 
pany, in its turn, conveyed it to the 
defendants a limited . company, Turner 
Morrison & Co., Limited. In the sche¬ 
dule attached to that document the 
cadastral survey plots 2338 and 2316, 
are in items Nos. 8 and 10 therein, are 
described as permanent raiyati and it is 
contended on behalf of the appellant 
that with regard to these two only, the 
defendants may possibly claim the right 
to resist the ejectment. The other two 
plots viz., 2321 and 2322, which aie in 
item 1 of the document, are des¬ 
cribed as permanent taluka right. 
Therefore, it is contended that unless 
the defendants can prove that this per¬ 
manent taluka right was in existence 
from the time of the permanent settle¬ 
ment, the defendants are unable to 
resist eviction. It is urged that the 
Subordinate Judge is wrong in any event 
in dismissing the claim to plots 2321 
and 2322 on the ground that the right 
to those plots is protected. Then it is 
contended that S. 37, Revenue Sale Law 
(Act IL of 1859), by its proviso only pro¬ 
tects a raiyat having a right of occu¬ 
pancy from ejectment. We have to 
consider whether the defendant com¬ 
pany is protected from eviction under 
that proviso. The proviso thus : 

“Provided always that nothing in this sec¬ 
tion contained shall be construed to entitle 
-any such purchaser to eject any raiyat having 
a right of occupancy at a fixed rent or at a 
rent assessable according to fixed rules under 
the laws in force etc., etc. 

Defendant company cannot he des¬ 
cribed as raiyats. They are a limited 
company carrying on business on a large 
scale and it would he really a misap¬ 
plication of the term to say that they 
can possibly fall within the description 
of a “raiyat.” The Subordinate Judge 
has held with reference to the meaning 
of the word “raiyat” that the predeces- 
sors-in-interost of Yisram Ehrahim Sc 
Co., from whom that company had pur¬ 
chased those plots were raiyats and, ac¬ 
cording to the meaning of the expression 
“raiyat” under S. 5, sub-S. (2), Ben. Ten. 
At, the term “raiyat” includes the suc¬ 
cessor-in-interest of persons .who have 
acquired a right to hold land for the 


purpose of cultivation. In my opinion, 
the meaning of the word “raiyat” in 
this proviso of Act 11 of 1859 can hardly 
he the same as the meaning given to the 
term under S. 5, Ben. Ten. Act (8 of 
1885). In my opinion it would not be 
right to construe the meaning of a word 
in an Act of 1859 with reference to an 
Act of 1885. The Rent Act 10 of 1859 
which was passed immediately before 
the Revenue Sale Law did not give the 
same meaning to the term as in the 
Bengal Tenancy Act of 1885. The rea¬ 
sonable interpretation must, therefore, 
be that the term must he taken in its 
ordinary sense and that it means : 

“a person who actually cultivates the land or 
has acquired it for the purpose of cultivation.” 

In my opinion the object of the pro¬ 
viso is that actual cultivators who 
have acquired a light of occupancy 
should not he disturbed in their posses¬ 
sion. I think, therefore, the defendants 
who were in possession at the time of 
the revenue sale in 1913 could not by 
any stretch of the meaning of the word 
“raiyat” he described as raiyats and 
they cannot seek protection under the 
proviso of S. 37 of the Revenue Sale 
Law of 1859. 1 am therefore, un¬ 
able to agree with the view of the Sub¬ 
ordinate Judge that the defendants have 
a protected interest in plots 2316, 2321, 
2322 and 2338 on this ground, apart 
from the contention of the appellant 
that two of the plots were not alleged 
to be raiyati in the document on which 
the defendants based their title. 

The next question is with regard to 
plot 2312. Although it was con¬ 
tended on behalf of the appellant that 
the map prepared in this case shows that 
there was no tank in plot 2312, it is 
quite clear from the map that was at¬ 
tached to the conveyance (G-4) of 1914 
that there was a tank at the time of 
that document and, therefore, at the 
time of the sale. Consequently tho 
cadastral survey plot 2312 must he 
held to fall witlfin the fourth exception 
under S. 37, Revenue Sale Law. The 
plaintiff is not entitled to ejectment of 
the defendants from this plot under 
any circumstance. 

On behalf of the respondents it was 
urged that there were permanent struc¬ 
tures on some of the plots in suit and 
those plots also should bo held to fall 
within the exception under Cl. 4, 
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S. 37, Revenue Sale Law. Those two 
plots are described as 2316 and 2338 of 
the cadastral survey. There are, it is 
said, masonry structures on these plots 
which are of a permanent nature. Hut 
the exception is with reference to per 
manent “buildings ’ and the rivetmcnts 
cannot be considered to lie buildings ac¬ 
cording to the meaning of the word. 
This contention, therefore, of the res¬ 
pondents in support of a portion of the 
decree of the Subordinate Judge cannot 
be accepted." 

It now remains to deal with the 
principal question found against the 
plaintiff by the Subordinate Judge. He 
has held that the suit must fail on the 
ground that the intermediate taluk 
under which the disputed lands are held 
have not been annulled. With reference 
to this point, the learned Advocate- 
General on behalf of the appellant drew 
our attention to the proceeding which 
took place in the Court below on 29th 
September 1926, that is, a few months 
before the delivery of judgment in this 
case. The defendants filed an applica¬ 
tion for adding two issues for trial in 
the case. The second of these issues 
was : Docs the defendant bold the 
lands in suit under the holders of inter¬ 


time of the hearing of the appeal and it 
was pressed before us that we shouk 
direct fresh evidence to be taken untiei 
the provisions of 0. 41, R. 27, Civil 
P. C., for rebutting the evidence of the 
defendants that there was a taluk under 
which they held the lands in suit im¬ 
mediately subordinate to the proprietor 
of the estate. It is true that the plain¬ 
tiff has some grievance; but I do not 
think that sufficient ground has been 
made out for admission of fresh evi¬ 
dence on the question referred to by the 
appellant. It would appear from the 
plaint itself that the plaintiff was refer¬ 
ring to the cadastral survey dags with¬ 
in which the lands in suit are included. 
By a reference to the Record-of-Rigbts 
of the cadastral survey the plaintiff 
must have known that a taluk has been 
mentioned within which these cadas¬ 
tral survey dags are situate. Although 
the statement is not very definite, the 
defendants took the plea in para. G of 
their defence that fchev held the lands 


mediate interest and can the plaintiff 
obtain khas possession without setting 
aside the holder’s interest and can 
that bo done partly ? Among other 
things, the learned Subordinate Judge 
observed that it was not stated by the 
defendants to what intermediate tenure 
the lands in suit appertained and he 
was of opinion that “at this late stage 
the prayer could not be allowed.” 
He held that the defendants sought 
to raiso the issues by their peti¬ 
tion, only because the learned Judge 
made an observation at the time the 
■suit was about to be taken up for hear¬ 
ing, that the onus of proof was on the 
defendants. Upon that the defendants 
took time and made the application set 
■forth above. On that ground the lear¬ 
ned Judge rejected the application. The 
grievance made by the plaintiff is that 
although the learned Judge rejected 
the application of the defendants to 
raise this additional issue, he has deci¬ 
ded the case against the plaintiff prac¬ 
tically upon that issue alone and the 
fact that such an issue was not raised 
prevented the appellant from producing 


under different persons whoso tenures 
are permanent. ■ The plaintiff might 
have asked for particulars from the de¬ 
fendants if ho was in any doubt as re¬ 
gards the meaning of the plea set up in 
that paragraph. 

Bub apart from that when the plain¬ 
tiff had knowledge of the fact that there 
was an intermediate taluk according to 
the Record-of-Rights, ho might have 
stated in his plaint that although there 
was that record of an intermediate taluk 
as a matter of fact there was no such 
taluk in existence and ho might have 
adduced evidence in support if his al¬ 
legation was challenged. On that 
ground I do not think that we should at 
this stage allow the plaintiff to adduce 
fresh evidence for shewing that Visram 
Ebrahim & Co., held tho lands in ques¬ 
tion directly under tho proprietors of 
tho estate, Basanta Kumar Bandopadhya 
and others and not under any interme¬ 
diate talukdar. I need only mention 
that tho documents sought to be proved 
are purported to have been executed by 
either Faresh Nath or Basanta in favour 
of Visram Ebrahim & Co., or kabuliyats 
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purported to have been executed by that 
company. The application, therefore, 
made by the appellant for taking fresh 
evidence should in my opinion be 
rejected. 

The question, however, decided by the 
learned Subordinate Judge remains to 
be considered. From the facts referred 
to by him it cannot be disputed that 
there was a subordinate taluk under the 
proprietors of the estate in question and 
the cadestral survey dags now in suit 
are included within that taluk. The 
question is whether the plaintiff is en¬ 
titled to a decree for ejectment without 
annulling that taluk or making the 
owners of the taluk parties to this suit. 
The Subordinate Judge has held that as 
the superior tenure has not been annul¬ 
led, the plaintiff is not entitled to pos¬ 
session of the lands under the provisions 
of S. 37, Act 11 of 1859. He refers to 
the case of Mafizuddin v. Ashutosli (1) 
in support of his view. That case was 
decided under the provisions of the 
Bengal Tenancy Act. A purchaser hav¬ 
ing power to annul an incumbrance under 
the provisions of Ss. 159 and 161, lien. 
Ten. Act, desiring to annul the same 
lias to present an application under the 
provisions of S. 167 of the Act to the 
Collector in writing, requesting him to 
serve a notice upon the incumbrancer 
declaring that the incumbrauco is 
annulled. 

Upon that application the Collector 
has to cause the notice to he served in 
a prescribed manner on the incumbran¬ 
cer and the incumbrance shall be 
deemed to be annulled from the date 
from which it is so served. This appli¬ 
cation for service of notice by the pur¬ 
chaser must he made within one year 
from the date of the sale or tho date on 
which he first has notice of the incum¬ 
brance. In tho case of Mafizudin v. 
Ashutosli (1) above referred to, what the 
purchaser did was to cause a notice to 
be served not on the incumbrancer im¬ 
mediately under him but on a person 
holding an interest subordinate to that 
incumbrancer and it was held by this 
Court that by service of such notice the 
purchaser could not annul the subor¬ 
dinate interest while the right of the 
superior incumbrancer remained un¬ 
affected. The anomaly of such a state 

11) 11910] 14 C. \Y. N. 352=5 I. C. 189=11 
C. L. J. 140. 


of things if allowed was pointed out by 
the learned Judges. The purchaser at 
the rent execution sale could not eject a 
person from the land who was holding 
under a person whose light remained 
unaffected by the sale because the only 
method by which that right could be 
annulled was not followed. In my opi¬ 
nion, the position of a purchaser with 
power to annul an incumbrance under 
a . sale in execution of a rent decree 
under the Bengal Tenancy Act is analo¬ 
gous to the right of a landlord who can 
terminate a lease by a proper notice 
to quit. 

In the case of a landlord who has a 
terminable tenancy under him by ser¬ 
vice of notice if the landlord does not 

choose to serve any notice on his tenant 

• 

but serves a notice on the sub-tenant, it 
is obvious that the landlord cannot eject 
the sub-tenant without determining the 
tenancy of the tenant holding directly 
under him. In my judgment this prin¬ 
ciple is illustrated by the case cited 
above. That case has been approved in 
the ca-e of Mcjimotha Nath jl litter- v. 
Anath Bhnndhu Pal (2), where the 
learned Judges held that it was suffi¬ 
cient for a purchaser under a sale under 
the Bengal Tenancy Act with power to 
annul incumbrances to apply for notice 
being served on the immediate subordi¬ 
nate incumbrancer without serving any 
notice on his sub-tenant; and this I 
think also supports me in my view that 
the position of such a purchaser is ana¬ 
logous to thac of a landlord under whom 
there is a tenancy which is terminable 
by notice to quit. In such a case if the 
tenant sublets the land, It is sufficient 
for the landlord to servo a notice on his 
own tenant determining the tenancy in 
order to entitle him to recover posses¬ 
sion and it is not necessary for him to 
serve notice on tho holders of subordi¬ 
nate interests created by tho tenant. 

The question next to bo considered is 
whether the right of a purchaser under 
the Bengal Tenancy Act with power to 
annul incumbrances is similar to the 
right of a purchaser under the Revenue 
Sale Law under S. 37, Act 11 of 
1859. It is well settled that on a sale 
for arrears of revenue all incumbrances 
do not become ipso facto void. They 
are voidable at the option of the pur- 
chaser, or in other words, the auction- 

(2) A. I. R. 1921 Cal. 754. 
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purchaser is entitled to continue the 
incumbrances, if he so chooses. This was 
laid down in the case of Titu Bibi v. 
Mahesh Chandra Batjchi (3). The case 
of Ranee Surnomoyee v. Svtesh Chundcr 

(4) , may also be referred to. In the case 
of Sahodora Nudiali v. Nabin Chandra 

(5) the learned Judges affirmed this pro¬ 
position and it was pointed out at 
pp. 646 and 647 that it is not necessary 
for the auction purchaser under the 
Revenue Sale Law to serve any notice 
on an incumbrancer for the exercise of 
the right to avoid an incumbrance. It 
is sufficient if he brings a suit in eject¬ 
ment which it must be held is an un¬ 
equivocal expression of the intention of 
the auction purchaser to take possession 
;of the property by annulling incumbran¬ 
ces. The only thing necessary for him 
to do is, it may be repeated, to express 
his intention by word or deed to avoid 
the incumbrance. In my opinion the 
position of the auction-purchaser under 
the Revenue Sale Law is not analogous 
to the position of an auction purchaser 
under the Bengal Tenancy Act with 
power to annul incumbrances. But it 
•may bo compared with the position of 
a landlord whose tenant lias incurred a 
forfeiture. When a tenant has incurred 
a forfeiture, the landlord must express 
his desire to take advantage of the for¬ 
feiture in order to obtain possession of 
the property. If he can peacefully ob¬ 
tain possession from the person in occu¬ 
pation, that is quite sufficient; if not, 
the institution of a suit would be a 
sufficient expression of his desire to take 
advantage of the forfeiture. 

• The question, therefore, is, where a 
tenancy has been created and the tenant 
has created a subordinate interest and a 
forfeiture has been incurred by tho ten¬ 
ant, is it necessary for the landlord to 
regain possession of the land demised 
to express his intention to take advan¬ 
tage of the forfeiture to his tenant, or 
is it sufficient if he brings an action in 
ejectment a9 against the person whom 
ho finds in possession of the land de¬ 
mised, although he may be a person 
claiming under a sublease from the 
tenant ? This question has been decided 

. (8) [1883] 0 Cal 683 (F.B.). 

G) U8M] 10 M. I. A. 123=2 W. R. 13=1 
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(5) [1916] 42 Cal. 638=20 0. L. J. 491=27 
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in the case of Connnissioncrs of IV or^s v. 
v. Hull (6). At p. 209, after reciting 
the following observations of Parke B. 
in tho case of Jones v. Carter (7). • 

" We think that the bringing of an ejectment 
fora forfeiture and serving it on the lessee in 
possession, must be considered as the exercise 
of the lessor’s option.” 

Shearman, J. says : 

” I think that the whole meaning of that is, 
that it is sufficient if you serve it, not on the 
original lessee but on the umk r-lessee who 
claims to be in possession under the lessee, 
because it is simph c. peaceable means cf effect¬ 
ing re-entry.” 

It seems to me, therefore, that in 
order to enable the auction-purchaser at 
a revenue sale to get possession of the 
property on which there is an ‘incum¬ 
brance” which he is entitled to annul,' 
it is sufficient for him to bring a suit; 
against the person in actual possession,' 
by which act he expresses his unequivo- 1 
cal intention to avoid all sulsisting 
rights which he can annul as he seeks to 
take direct possession of the \ roperty 
sued for. It is simply a peaceable 
means of seeking direct possession. It 
is not necessary for him to find out if 
there is any other person under whom 
the defendant in possession claims to 
hold. The defendant, however, can re*] 
sist the plaintiff by showing that ho 
holds under a third person whose in-' 
terest the plaintiff cannot annul. But 
the suit cannot ho defeated merely on 
the ground that the defendant claims* 
under a third person who has not been! 
made a party to the suit or on whom] 
the plaintiff did not sorve any notice. 
I am, therefore, unable to agree in tho 
view of the Subordinate Judge that 
the plaintiff's suit must fail, because 
he has not expressly annulled tho taluk 
within which the lands are situate pre-l 
vious to the suit. 

In this case, however, there is an ad¬ 
mission of the talukdar from which it 
may be clearly inferred that the auction 
purchaser did actually express his inten¬ 
tion not to keep any incumbrance intact. 
The talukdar Jatra Mohan Chaudhury 
has been examined on bohalf of the de¬ 
fendants as witness 2. He stated: 

“After tho salo tho moharir of the plaintiff 
demanded nazar from us and asked us to take 
a fresh settlement but I refused. Since thon 
no rent is taken from us. I offered Rs. 50 as 
nazar for a re-settlement. Plaintiff domandod 
Rs. 300.” 

(6) [1922] 1 K. B.. 205. 

(7) 15 M. & W. 718. 
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This is a clear indication of the inten¬ 
tion not to continue the previous taluk 
after the revenue purchase, when the 
talukdfir was asked to take a fresh set¬ 
tlement. on payment of nazar and this 
•demand was followed by refusal to ac¬ 
cept rent from him. It is, however, 
contended on behalf of the respondent 
that the plaintiff himself stated that lie 
•did not know anything about the exist¬ 
ence of the taluk, and therefore, it can¬ 
not stand to reason to say that lie ex¬ 
pressed an intention to avoid the taluk. 
Now, it should be remembered that at 
the time of the revenue sale the plain¬ 
tiff himself was about 10 or 1L years of 
age. 11 is affairs were conducted by the 
•executor of his father’s will. 

That executor must have sent the 
moharir of the plaintiff asking the taluk- 
dar to take a re-settlement on payment 
of a nazar. That was a sufficient ex¬ 
pression of the intention on the part of 
the auction purchaser to avoid the taluk. 
On both those grounds 1 hold that the 
opinion of the Subordinate Judge that 
the plaintiff cannot seek to eject the 
defendants on account of the existence of 
the taluka right of Jatra Mohan cannot 
bo maintained. 

It now remains to discuss one impor¬ 
tant point found by the Subordinate 
Judge against the defendants but which 
it was argued by the learned advocate 
for the defendants, that, the Subordi- 
note Judge has wrongly decided on that 
ground he sought to support the decree 
' made by the Subordinate Judge. That 
point is that plaintiff’s father Aparna 
Choudhury was the real owner of the 
estate and the three recorded proprietors 
just before the revenue sale were his 
benamidars. The Subordinate Judge lias 
dealt with the question with sufficient 
elaboration. But it is argued on behalf 
of the defendants that the circumstances 
show very strongly that all those persons 
were really benamidars of Aparna. The 
learned advocate for the respondents 
cited tho case of Promode Kumar Roy v. 
Moda.’i Mohan Saha (8), wherein at 
p. 402, (of 36 C. L. J.) most of the cases 
relating to benami transactions have 
been recited. It is hardly necessary to 
point out that each case must be con¬ 
sidered with regard to tho evidence ad¬ 
duced by the parties. The question is 
first, whether Jogendra Chowdhury was 

(8) A. I. R. 1923 Gal. 228. 


a benamidar for Aparna, when he pur¬ 
chased the 7- annas interest, or, as is 
alleged by the defendants, the whole 
8 annas interest of Pareshnath. This 
purchase was made, as I have already 
said, before February 1907. Nothing 
has been shown why Aparna should 
purchase this property in tho benami 
of Jogendra. It is in evidence and is 
found by the learned Judge below 
that Jogendra had property of his own 
and as a matter of' fact he had some 
joint properties with Aparna and the 
plaintiff himself brought a suit, when, 
he fell out with Jogendra, for partition 
and accounts as against Jogendra. It is 
suggested that Aparna juirchxsed this 
property in the benami of three diffe¬ 
rent persons with the object of default¬ 
ing in the payment of revenue and re¬ 
purchasing the property himself, and 
thus to acquire the property with the 
right to annul all incumbrances. If 
Aparna had purchased the property in 
the benami of Jogendra with that inten¬ 
tion why was there such a long delay 
after the purchase in making a default 
in payment of revenue? 

It will be remembered that there 
was no default in payment or re¬ 
venue before 1912. Aparna died some 
time in April 1912. Jogendra sold 
his share to Sarat Pal. This sale 
is also said to he benami because 
tho deed was executed in Akyab and 
a man said, whom tho Subordinate 
nato Judge has disbelieved, that no 
money passed. Sarat Pal was a partner 
with Aparna in his business at Akyab. 
It appears that Sarat was a man of sub¬ 
stance and that he was in a position to 
pay tho price of the property. Tho 
mere fact that Sarat was a partner of 
Aparna cannot lead to the conclusion 
that Sarat was a mere benamidar; nor 
does it appear that the sale by Basanta 
in 1912 to Ruhidas was a sale to Aparna 
in tho benami of Ruhidas. The first 
thing that would occur to one with re¬ 
ference to tho allegation of this ela¬ 
borate benami is there was no necessity 
for such a series of benami purchases 
when a benami purchase by one person 
would have sufficiently served its pur¬ 
pose. If the property had stood in the 
name of Jogendra and if it was the in¬ 
tention of Aparna to purchase the pro¬ 
perty at a revenue sale, Jogendra might 
have defaulted in payment some time 
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between 1907 and 1913 and Aparna 
might have purchased the property in 
that interval. Instead of doing that, 
it is suggested that he asked Jogendra to 
execute a henami kabala in 1919 and 
Basanta to execute another henami 
kabala in favour of Ruhidas in 1911, 
and got a third kabala from Rajani in 
the name of Pares!) Chowdhury. It 
seems to be a large assumption to make 
that all these transactions were benami 
in the absence of positive evidence or 
any circumstance which would lead to 
that clear inference. Suspicion is cast 
upon these transactions by one impor¬ 
tant circumstance. One Ram Lochan, a 
talukdar under the estate, who had 
deposited the revenue on two previous 
occasions in order to save his own taluk, 
asked for permission to deposit the re¬ 
venue in this instance also, which per¬ 
mission was granted by the Collector on 
1st May 1917. On 15th May 1913, 
however, a kabala was executed by Ram 
Loclmn in favour of one Tripura of his 
taluk. 

It may he conceded that Tripura 
was actually purchasing it in order to 
help Jogendra the executor of the estate 
of Aparna to purchase the property at 
the revenue sale although the learned 
Subordinate Judge has held otherwise. 
It is admitted by the learned advocate 
for the respondents that there would be 
nothing wrong in a third person who 
wants to purchase an estate at a revenue 
[sale to buy off a talukdar who wanted to 
deposit the revenue in order to prevent 
the sale. If such a person then pur¬ 
chases the property himself at the 
revenue sale this does not amount to any 
fraud or underhand dealing ; but it is 
argued that the plaintiff fights shy of 
the sale and instead of saying “ yes, 
Tripura purchased the property for my 
interest", endeavours to prove that Tri¬ 
pura purchased the property four days 
before the revenite sale in his own in¬ 
terest. This method of hide and seek 
adds good ground for the inference that 
the whole transaction was an outcome 
of elaborate machinations which amount 
to fraud. * The answer to this lies in the 
fact that the plaintiff himself was then 
quite an infant and was not aware what 
the executor had done ; and it may he 
added that if the defendants thought it 
necessary to clear up the matter, they 
might have called Tripura as a witness 


and put the whole matter to him as to 
why he purchased the \ roperty only 
four days heloro tlie sale and then al¬ 
lowed the estate to he sold for arrears 
of revenue. 1 do not think that in the 
absence of any clear evidence that all 
the three recorded proprictuis jiior to- 
the revenue sale were bcnumidais of. 
Aparna, it can be held as a matter of 
fact that Aparna was the real owner of 
the property before the revenue sale. I, 
therefore, agree with the Subordinate 
Judge in the view he has taken on the 
question. It was urged on behalf of the 
defendants that Sarat, Ruhidas and Tri¬ 
pura are all alive and that the plaintiff 
has not called them as witnesses, and that 
it is a circumstance which goes against 
the bona fides of the plaintiff's case. It 
may, however, be pointed out that Sarat 
was cited as a witness for the defence. 
It does not appear that Sarat, Ruhidas 
and Tripura are now in any way under 
the influence of the plaintiff and it was 
quite open to the defendants to examine 
them and to establish the fact whether 
Aparna was really the owner and they 
were only the benamidars. This the 
defendants omitted to do. 

There remains now to deal with the 
affidavit of the plaintiff on which great 
reliance was placed on behalf of the res¬ 
pondents. The plaintiff, it appears, 
brought a suit against the executor of 
his father's will, and in that suit lie filed 
an affidavit which it must be admitted 
contains many strange and scurrilous al¬ 
legations against the executor who also, 
happened to be his maternal uncle. In 
answer to the allegation of the plaintiff 
that the executor had mismanaged the 
estate, the executor had stated in Ins 
affidavit that he had purchased this valu¬ 
able estate for the plaintiff during the. 
course of his management aud that the. 
charge of mismanagement was untenable. 
In para. 38 of plaintiff’s affidavit in 
reply he says : 

“ My paternal property, Taraf Asad Masad- 
klian was purchased benami iu tho namo of 
the executor. For better management tho said 
Mahal was again put up to auction sale uuder 
Act 11 of 1859 and was purchased simply in the 
name of tho executor. It is not a now property 
acquired by him. If ho has appropriated tho. 
surplus sale proceeds of that auction salo, that 
amounts to criminal misappropriation.” 

It is urged on behalf of the respon¬ 
dents that this statement should be used 
against the plaintiff. Taken wit4* ail 


7y Calcutta Surendra Kumar V. Abhay Kumar 


the other circumstances ic should he 
held that the allegation is true. The 
plaintiff, however, stated in his evidence 
that he made the statement at the in¬ 
stance of two persons, one Saroda Ivripa 
Lalaanda pleader named Mohim Chandra 
Guha. Saroda is a person who held cer¬ 
tain taluks under the estate. In para. 30 
of the plaintiff's affidavit, he charges the 
executor with making spiteful statements 
against the pleader Babu Mohim Chandra 
Guha ; and this affidavit in other parti¬ 
culars contains statements quite irrele¬ 
vant against the moral character of the 
executor. It is quite clear that this 
plaintiff" who was then about 18 or 19 
jyears of age made his statements at the 
[instigation of some person or other. It 
was made he says at the instance of 
jSaroda. It was quite possible that it 
was the object of Saroda to get a state¬ 
ment from the plaintiff which would 
prevent him from annulling tlie taluk 
[which Saroda had under the estate. No 
[finding can lie based upon this statement 
of the plaintiff under such circumstances. 
The Subordinate Judge is, therefore, 
right in holding that Aparna was neither 
the real owner of the property before 

the revenue sale, nor was there anv con- 

• 

spiracy by his executor with the pro¬ 
prietors in order to bring about the sale 
of the property and to purchase it in 
•order to avoid incumbrancers. 

As there is no other ground upon 
which defendants can resist ejectment, 
as they have not been able to prove that 
the lands fell within any of the excep¬ 
tions under S. 37, the plaintiff would be 
entitled to ejectment. Hut we are in¬ 
formed that the land has already been 
acquired during the pendency of the suit 
under the Land Acquisition Act. The 
question is now only with reference to 
the compensation money. 

The plaintiff is entitled to a decree in 
this suit and also for mesne profits 
which should be assessed in proceedings 
subsequently under O. 20, R. 12, Civil 
P. C., that is, for three years before the 
date of the suit until the acquisition of 
the property in this case. The appeal 
and the suit is, therefore, decreed. The 
decree of the Subordinate Judge is affir¬ 
med only to this extent that the plain¬ 
tiff’s claim to cadastral survey plot 
2312 should stand dismissed and the rest 
of his decree is set aside and a decree 
made in favour of the plaintiff. As the 
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plaintiff has succeeded in the main por¬ 
tion of his claim, he will get his costs 
both in this Court as well as in the 
Court below. 

Panton, J. —I agree. 

V.B./R.K. _ Suit decreed. 
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B. B. Ghose and S. K. Ghose, JJ. 

S it rendra Kuma r—Appellant. 

v. 

Abhay Kumar Das and others — Res¬ 
pondents. 

Appeal No. 260 of 1927, Decided on 
16th July 1929, from original order of 
Otfg. Second Sub-Judge, Sylhet, D/- 21st 
March 1927. 

^ Civil P. C., O. 21, R. 2 —Joint decree 
for costs—Payment out of Court to some 
decree-holders —Appl ication by others for 
entire amount is not maintainable and judg¬ 
ment-debtor is not protected for excess of 
share paid to other decree-holders. 

When where is a joint decree payment to 
one decree-holder does not amount to an 
acquittance by all the decree-holders. So 
where a joint decree for costs does not 
specify shares of the decree-holder inter S3 and 
the judgment-debtor pays some amount to some 
decree-holders out of the Court the application 
by others for entire amount is not maintain¬ 
able. I lie Court should ascertain the shares 
of the dccrie-holders in execution proceedings, 
and the decree-holders receiving more than 
their due share of the decretal amount cannot 
certify the amount in excess and the judgment- 
debtor is not protected iii respect of excess paid. 

1 C.L.R. 70; 0 Cal. 831 and A.I.R. 1023 AIL 404, 
Rcl. on. [P 79 C 2] 

Hcmendra Kuviar Das—for Appellant. 
Priyanath Dutt , S. C. Taiukdar and 
Mahendra Kumar Ghose — for Respon¬ 
dents. 

B.B. Ghose, J.— One of sixteen de¬ 
cree-holders is the appellant in this* 
case. All the decree-holders obtained 
a decree for costs against the judgment- 
debtors. The appellant applied for exe¬ 
cution of the entire decree making the 
other decree-holders parties to his ap¬ 
plication under O. 21, R. 15, Civil P. C. 
The judgment-debtors appeared and they 
alleged that they had paid a certain 
sum of money to the other decree-holders 
as their shares of the docretal amount. 
The other decree-holders admitted that 
they had received that sum, .which is 
said to bo Rs. 575. The appellant con¬ 
tended that the other 15 decree-holders 
were not entitled to so much of the 
decretal amount in their shares and ho 
asked the Court to decide what his 
share of the decretal amount was and 
to execute the decree as against the 
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judgment-debtors for that amount. The 
judgment-debtors deposited the balance 
of the decretal amount and they alleged 
that they had paid Rs. 575 bona fide to 
the other decree-holders and were depo¬ 
siting the balance of the decretal amount 
and therefore the appellant petitioner 
cannot pursue them further but if he is 
entitled to get more in his share than 
what has been deposited ho can pursue 
his remedy against the other decree- 
holders. 

The learned Subordinate Judge has 
accepted that plea and has allowed 
execution to proceed for tho balance of 
the decretal amount after crediting the 
judgment-debtors for the amount certi¬ 
fied as paid to the other decree-holders. 
The petitioning decree-holder appeals 
against that order and his contention 
is that the Court ought to have decided 
what his legitimate share was in the 
decretal amount and to allow him to 
execute the decree for his share as 
against the judgment-debtors. It seems 
to me that bis contention is supported 
by a series of authorities. A judg¬ 
ment-debtor cannot claim to be exo¬ 
nerated from his liability to pay tho ac¬ 
tual amount duo to a joint decree-holder 
for bis share by payment of either tho 
whole or a part of the decretal amount 
to some othor of the joint decree-holders. 
The cases to which our attention has 
been drawn by the learned advocate for 
the appellant are Mt. Bibee Budhun v. 
ML Hafcrnh (l), Tarruck Chunder v. 
Divendro Nath (2) and CJmrao Beg v. 
Mukhtar Bey (3). The principle which 
an be derived from these cases is that 
when there is a joint decree, payment to 
one decree-holder does not amount to an 
acquittance by all the decree-holders 
and this principlo is reasonable haying 
regard to the provisions of 0. 21, R. 1 , 
Civil P. C. f under which a judgment-deb¬ 
tor can always pay the decretal amount 
into Court whoso duty it is to execute the 
decree. If tho judgment-debtor chooses 
to pay any one of the several decree- 
holdors out of Court he seeks trouble 
for himself and cannot complain if he 
has to pay twice over. It is not suffi¬ 
cient for the judgment-debtor to say 
that a joint decree-holder may sue tho 
other-decree-holder for re covery of his 

1) 4~C. L. R. 70, “ ““ 

2) [1803] 9 Cal. 831=12 0. L. R. 565. 

(3) A. I. R. 1923 All, 494=45 All. 401. 


joint decree-holder can execute the de¬ 
cree for his own share of the decretal 
amount. 

The order of the learned Subordinate { 
Judge must, therefore, be set aside and; 
the case sent back to the lower Court 
for an enquiry as to the share of thej 
decretal amount due to tho petitioning! 
decree-holder. After that is found he 
will bo entitled to. execute tlie decree 
for the full amount due to him as 
against the judgment-debtors. If the 
judgment-debtors had paid more than 
what was due to the other decree- 
holders, that is their affair. If it is; 
found that the appellant is entitled to 
execute the decree for a larger sum than 
the amount for which execution has 
been allowed by the lower Court he 
would be entitled to his costs of this ap¬ 
peal, otherwise each party will boar his 
own costs. We assess the hearing tee 
of tliis appeal at three gold mohurs. 

S. K. Ghose, J. —I agree. 

v.b./r.k. Case remanded . 
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Cuming and Mat.t.tk, JJ. 

Rujani Kanta Nath Bhoumik — De¬ 
fendant—Appellant. 

v. 

Ali Noaz and others —Plaintiffs—Res¬ 
pondents. 

Appeal No. 2636 of 1926, Decided on 
17th December 1928, from appellate de¬ 
cree of Sub-Judge, Tippera, D’- 28th 
July 1926. 

# Registration Act, S. 17 (b) — Document 
by usufructuary mortgagee admitting satis¬ 
faction ond releasing property does not re¬ 
quire registration. 

A document, by which a usufructuary 
mortgagee admits that his claim lias been 
satisfied and reloases the property to the pos¬ 
session of fcho mortgagor, does not require 
registration. [P 80 C 1,-2] 

Birendrachandra Das —for Appellant. 

Akhilchandra Datta — for Respon¬ 
dents. 

Mallik, J. —The suit that has given 
rise to this appeal was one brought by 
a tenant for recovery of possession of 
some land from defendant 1, who is the 
landlord. Tho allegations on which tho 
suit was brought were that tho plaintiff 
held the land as a raiyat under defendant 
1; that lie gave a usufructuary mortgage 
of the property to the pro-forma defen¬ 
dants and subsequently in Agrahanyan, 
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1330 B. S., got back possession of bis pro¬ 
perty on the whole amount of the mort¬ 
gagee’s dues being satisfied fjom the 
usufructs of the property and that the 
1 laintiff was thereafter in possession of 
the property till 10th Baisakh, 1331, 
13. S., when he was disiossessed by his 
landlord, defendant 1. The plaintiffs 
claim was resisted by the landlord de¬ 
fendant on the allegation that there 
had been no usufructuary mortgage as 
alleged by the plaintiff, hut that the 
transaction between the plaintiff and 
the pro forma defendant was an out and 
out sale, and that, as the plaintiff by 
that sale abandoned the holding with¬ 
out making any arrangement for pay¬ 
ment of rent, the landlord took posses¬ 
sion of the property as lie was entitled 
to do. The Court of first instance be¬ 
lieved the defendant's story of abandon¬ 
ment and dismissed the plaintiff's suit. 
On appeal, the lower appellate Court, 
holding that the transaction was an 
usufructuary mortgage and not an out 
and out sale, and, therefore there had 
been no abandonment, reversed the 
decision of the trial Court and gave a 
decree to the plaintiff. The defendant 
landlord has appealed to this Court. 

The principal point that was taken 
before us, on behalf of the appellant, 
was that the lower appellate Court was 
wrong in law in admitting in evidence 
a certain document, Ex. (1), which was 
not admissible in evidence on the ground 
that the document was not registered. 
Ex. (1) is a document, whereby the 
usufructuary mortgagee admitted that 
his claim had been paid oft and that he 
released the property to the plaintiff s 
mortgagor's possession. The contention 
on behalf of the appellant was that, 
under S. 17, Registration Act, registra¬ 
tion of this document was compulsory 
and that, inasmuch as this document 
was not registered, it was under S. 49, 
Registration Act, inadmissible in evi¬ 
dence. 1 do not think this contention 
is sustainable. In the first place, it is 
to be observed that for the plaintiff 
mortgagor to get possession of his pro¬ 
perty, execution of a document Ex. (1) 
was not at all necessary. It is con¬ 
tended that by this document, Ex. (I) 
which purports to release the land to 
the possession of the plaintiff, the right 
of the mortgagee to remain in possession 
of the property was extinguished and, 


that being so the document under 
S. 17 (b) required registration. But 
when it appears, according to the mort¬ 
gagee's own admission, that his dues 
were all fully paid off, the mortgagee 
had no longer any right to possess the) 
land subsisting in him and, if there was 
no right subsisting, there was nothing 
that could be either transferred or ex¬ 
tinguished. In this view of the matter. 
I am of opinion that Ex. (1) is a docu¬ 
ment which does not require regis¬ 
tration under the Registration Act, 
and the learned Subordinate Judge was 
not wrong when he admitted it as evi¬ 
dence in the case. 

Another point that was taken before 
us was that the learned Subordinate 
Judge had been wrong in law in relying 
on the recital in a judgment in a crimi¬ 
nal case and in using that recital against 
the defendant. If the learned Subordi¬ 
nate Judge used the recital in this judg¬ 
ment of the criminal Court, he used it 
for the purpose of showing that the 
story of a usufructuary mortgage as set 
up by the plaintiff was not an after¬ 
thought. But before making any use 
of the recital in that way, the learned 
Subordinate Judge had, after a consi¬ 
deration of the evidence and circum¬ 
stances of the case, come to a definite 
finding that the case was a case of mort¬ 
gage or poshani and not an out and 
out sale. If the learned Subordi¬ 
nate Judge referred to the recital in the 
judgment in the criminal case, appa¬ 
rently lie did so, not for the purpose of 
arriving at his finding on the point, but 
for the purpose of giving to it an addi¬ 
tional strength as it were. 

The third contention was that the 
lower appellate Court had not consi¬ 
dered the presumption that would arise 
from the settlement papers in favour of 
the defendants as fully as it ought to 
have done. A perusal of the judgment 
of the lower appellate Court will show . 
that the learned Subordinate Judge had 
the settlement papers before him,, and 
ho did consider the entries that 
were to be found in it. 

All the points that were urged before 
us therefore, fail. The appeal is accor¬ 
dingly dismissed with costs. 

Cuming, J.— I agree. 

V.B./R.K. Appeal dismissed. 
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B. B. Ghose and Bosh, JJ. 

Arun Chandra Sinka — Defendant 1 
Appellant. 

v. 


Rahim Baksh Jahgirdar — Respon¬ 
dent. 

Appeals Nos. 224 of 1923 and 1S5 of 
1924, Decided on 23rd August 1928, 
from decree of Sub-Judge, Noakhali, 
D/• 31st May 1923. 

(q) Bengal Regulation (8 of 1819), 
Preamble—Grant of patni with condition of 
rent being altered on increase of area or on 
diminution of area is not contrary to law. 

The grant of a patni conuotes the idea that 
the rent is fixed in perpetuity but there is no 
reason why a tenure should cease to he any¬ 
thing but a putni if there is a provision in the 
kabuliyat that the rent should be increased in 
a certain manner if the area of the mouzi 
demised is found to b> in excess of what was 
granted. That provision does not make tho 
rent reserved variable. The result of that pro¬ 
vision simply is that if thera is a measurement, 
rent should be increased at a certain rate, and 
if that is done the same rate will continue iu 
perpetuity. Besides, the enumeration of the 
elements of a patni in the preamble of Regula¬ 
tion 8 of 1819 does not excludo the idea of rent 
being altered either for increase of area or for 
diminution of area : A. I. R. 192) P. C. 22G : 
13 D. L. R. 408, Rcl. on. [P 82 C 2] 

(b) Landlord and Tenant — Covenant in 
kabuliyat containing steps for realization 
of dues Landlord is not bound to adopt one 
and not other. 


If in a kabuliyat all the steps which th< 
landlord might take for realizing his dues an 
stated, ho is not bound to take one and not th< 
other. He has a choice and ho cau proceoc 
m one of the many ways stated in the ka 
buliyat. [p Q 3 q 

j ) ,« en S“L,. Reg . ulation (8 of 1819 )- Ss.e 

and 10 Publication of original petition is 
not necessary. 

Publication of tbe original petition filed by 
the zamindar is not a substantial portion 0 1 
the process to be observed by the zamindar and 
its non-publication docs not affect the validity 

SSn D : i UCaU65 (P - C ’> and 20 Cal 

86 JW* on. [P 84 c 1,2) 

Oharuchandra Biswas and Manindra- 
kumar Basu—tov Appellant. 

Jitendrakumar Sen Gupta and Indu- 
prakash, Chatter]i and Promodekumar 
vhosti- for Respondent. 

. SuT-jyakumar Aich — for Deputy Re¬ 
gistrar. 


B. B. Ghose, J. Those two appeals 
” 18 . 0 of fcwo suits brought by the 
plaintiffs as patnidars to set aside the 

i o-m* m, fc 'l° patnis und6r Regulation 8 of 

1819. The Subordinate Judge set aside the 
sales of both the patnis and the zamin- 
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dar defendant has preferred these ap¬ 
peals. Both those suits were governed 
by the same judgment and tho facts 
with regard to both were the same. The 
arguments addressed with regard to 
both these appeals before us are the 
same and one judgment will govern 
both these appeals. 

The plea of the plaintiffs was princi¬ 
pally that the tenures were not patnis 
so as to invoke the provisions of Regula¬ 
tion 8 of 1819 for holding a sale under 
that regulation ; secondly, that the re¬ 
quisite notices were not served as pro¬ 
vided in S. 8, Regulation 8 of 1819. 
The sales in these cases were mid-year 
sales for the dues on account of the 
patnis for the first half year. The Sub¬ 
ordinate Judge held that both the te¬ 
nures were really patnis and the sale 
under Regulation 8 is, therefore, not in¬ 
competent. He also held that there was 
publication of tho usual notices in the 
zamindar’s kacheri and on the defaulters’ 
land before 15th Kartik prior to the 
sale. There was another objection that 
the publication in the Collector's ka¬ 
cheri was after 15th Kartik, therefore, 
the sale was invalid on that ground! 
This argument the Subordinate Judge 
rejected on the authority of the case of 
Niamat Ullali v. Forbes (l). The Sub¬ 
ordinate Judge, however, held that the 
sale was bad because there was no pub¬ 
lication of the petition of the zamindar 
in the Collector’s kacheri and, secondly, 
that the notice which was stuck up in' 
the Collector's kacheri did not specify 
the informations required under S. 8, as 
the only information that was conveyed 
by the notice was tho date of 'the 
sale. Ground 3 on which the Subor¬ 
dinate Judge held that the sale was bad 
was that, the notice stuck up in the 
Collector’s kacheri was not kept there 
up to tho date of the 9ale as required by 
Ss. 8 and 10, Regulation S of 1819. He 
held that the notices published on 12th 
November* 1920 were returned to the 
office on the following day, that is 
about three days before the date of salo. 
Ho held that apart from Ex. B, that is 
the return of the peon, who stuck up 
the notices in the Collector’s kacheri 
there was no other evidence to show’ 
how Jong tho notice was kept stuck up 
on the Collector’s notice board. On theso 

(1) [1898] 2 C. W. N. 459. ' -~ 
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grounds the Subordinate Judge set aside 
the patni sales and decreed the suits. 

On behalf of the zemindar defendant, 
it has been argued before us that the 
Subordinate Judge is in error on all the 
three points on which he held that the 
notice published in the kacheri of the 
Collector was bad. On behalf of the 
plaintitTs-respondents, it was argued that 
the Subordinate Judge was right on all 
these points, but lie was wrong in hold¬ 
ing that the tenures in the case were 
patni tenures and he ought to have held 
that Regulation 8 of 1819 did not apply 
to these tenures and, therefore, the sales 
are bad. On this ground the judgment 
and decree of the Subordinate Judge 
were sought to be supported by the 
plaintitTs-respondents in addition to the 
grounds which had been found in their 
favour by the Subordinate Judge. 

I shall take up, first, the point which 
the respondents urge was erroneously 
decided by the Subordinate Judge, as it 
is a pure question of law based on the 
construction of the kabuliyats. The 
Subordinate Judge decided this question 
in issue 7 in his judgment. He held that 
there was no doubt that the properties 
in question were patnis and he referred 
to the dowl kabuliyats. One argument 
-was addressed before him which was 
also addressed before us and that refers 
to only one of the tenures which was 
the subject matter of suit No. 1333, that 
the original rent had been increased to 
some extent and, therefore, the tenure 
was not saleable for the excess rent 
under Regulation 8 of 1819. The con¬ 
tention which was very elaborately 
argued before us on behalf of the patni- 
dars, shortly stated, comes to this, that 
in the dowl kabuliyats it is stated that 
a certain area of land was included in 
the patni. It was, however, stipulated 
that if, on measurement, it was found 
that the area of the patnis exceeded the 
area mentioned in the kabuliyats. for 
that excess area the patnidars would be 
bound to pay rent at the rate payable 
by khodkast raiyats for lands through¬ 
out the pargana. It is contended that 
this provision shows that the rent of the 
land was not fixed in perpetuity and, 
therefore, although the tenures are des¬ 
cribed as patnis in the dowl kabuliyats 
executed by the original lessees, the te¬ 
nures are not really patnis as described 
in Regulation 8 of 1819 ; and although 
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there are provisions in both the kabu¬ 
liyats that the landlord would be en¬ 
titled to realize arrears of rent by hav¬ 
ing recourse to Regulation 8 of 1819 
amongst other reliefs under different 
regulations, as a matter of fact the zem¬ 
indar would not be entitled to sell the 
tenures under the provisions v of Regular 
tion 8 of 1819. It is necessary here to 
state that in the dowl kabuliyat dated 
17th Falgun, 1263 corresponding to 27th 
February 1857 (Ex. A-l) the provisions 
entitling the landlord to have recourse 
to Regulation 8 of 1819 for recovery of 
arrears appearing in the original docu¬ 
ment has by mistake been omitted from 
the translation of the document. The 
first question, therefore, for considera¬ 
tion is whether, notwithstanding the 
provision referred to, the agreement 
that, if upon fresh measurement the 
quantity of land is found to be in excess, 
separate rent should be paid, renders the 
tenures anything other than patnis. It 
is true that a grant of a patni connotes 
the idea that the rent is fixed in per¬ 
petuity, but I do not see why a tenure 
should cease to be anything hut a patni 
if there is a provision that the rent 
should be increased in a certain manner 
if the area of the mouza demised is 
found to be in excess of what was 
granted. That provision does not make 
the rent reserved variable. The result of 
of that provision simply is that if there 
is a measurement, rent should be increa¬ 
sed at a certain rate, and if that is done 
the same rate will continue in perpe¬ 
tuity. The increase of rent for increase 
of area does not mean variation of the 
rent. Besides, the enumeration of the 
elements of a patni in the preamble of 
Regulation 8 of 1819 does not exclude 
the idea of the rent being altered either 
for increase of area or for diminution of 
area. 

It is settled law that if the area is 
diminished of a patni mahal by reason 
of acquisition of land for public purposes, 
the patnidar would be entitled to dimi¬ 
nution of the rent. Similarly, it is noto¬ 
rious that additional rent has been im¬ 
posed upon patnidars where chaukidari 
chakran lands have been resumed with¬ 
in the patni and there has been fresh 
assessment of the land to which the 
patnidars were entitled under the patni 
grant, but for which they have been 
held liable to pay excess rent for being 
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put into possession of the resumed chau- 
kidari chakran lands. In such cases it 
lias never been suggested that the patni 
ceases to be a patni taluk within the 
meaning of Regulation 8 of 1819. As to 
the liability of the patnidars to pay ad¬ 
ditional rent for chaukidari chakran 
lands:see the case of Bhupendra Narain 
Singh v. Narapat Singh (2). It is 
hardly necessary to repeat, as the Sub¬ 
ordinate Judge lias pointed out, that the 
kabuliyats described both the tenures 
as pafcnis. It was stated in the case of 
Brindabun Chunder v. Brindabun Chun¬ 
kier (3) : 

“ In the preamble of that Regulation (8 of 
1819) which, as contended for by the learned 
counsel, it must be admitted, is not an enact¬ 
ment but merely a recital, it is said, ‘By the 
terms of the engagements interchanged it is, 
amongst other stipulations, provided that, in 
caso of an arrear occurring, the tenuro may be 
brought to sale by the xamindar, and if the 
sale do not yield a sufficient amount to make 
.good tho balance of rent at the time due, the 
remaining property of the dofaultor shall be 
answerablo for the demand. These tenures 
have usually been denominated patni taluks’. 
Their Lordships are of opinion that under the 
description ‘patni taluk’ and ‘darpatni taluk* 
it must be priraa facie intended that the te¬ 
nuro called a patni tenuro was a tenure trans¬ 
ferable by sale, and upon tho creation of which 
it was stipulated by tho terms of the engage¬ 
ments interchanged that, in caso of an arrear 
occurring, the estato might be brought to sale. 
If so, according to the terms of Regulation 8 
of 1819, the tenure might not only be brought 
to sale, but it might be sold free from in¬ 
cumbrances.” 


In that case no kabuliyafc or pat! 
was produced and there was no ref 
rence to Regn. 8 in the contract < 
lease. In this case in both the kabi 
liyats it is clearly stated that the lam 
loid may have recourse to the provisioi 
of Regn. 8 of 1819. Tho argument, ther 
fore, that these tenures are not patn 
so as to come within the operation . 
Regn.8 of 1819 must fail, and, as held L 
the Subordinate Judge, the addition! 
renti assessed can also be recover* 
nndfer the provisions of that regulatio 
It is next contended that in the kabi 
liyats there is a provision that, in cai 
arrears, the zemindar would l 
entitled to take possession of the talc 
and real ,ze the arrears by appointing 
Krok Tehsildar. That is a conditio 
precedent to a sale under Regn.8 of 18 1 

® 11. m™!}. 0 - 286 = 53 ° = 

( 8 ) [1874] 18 B. L. R. 403=1 I. A. 178 = 
W. R. 824=8 Sar. SG5 (P.O.). 


I do not think there is any substance in. 
that argument. All the steps which the 
landlord might take for realising his 
dues are stated'in the kabuliyat. He is 
not boHnd to take ono and not the other. 
He might proceed under one or the other 
of the many ways stated in the kabu¬ 
liyat for the recovery of his arrears. In 
my opinion, the Subordinate Judge was 
right in holding that the zemindar was 
competent to nave the tenure sold under 
Regn. 8 of 1819. 

I shall next proceed to discuss the 
questions found in favour of tlie plain¬ 
tiffs by the Subordinate Judge. At the 
outset it should he stated that it does 
not appear that there is any evidence 
in support of the Subordinate Judge's 
finding that the notice was not kept 
stuck up in the Collectorate up to the 
date of the sale as required by Ss. 8 and 
10 of tho Regulation. The defendant has 
given evidence that the notice was there 
up to the 1st Agrahayan, that is the 
date of the sale. That evidence has been 
given amongst others by defendant 2 
and there is no cross-examination on 
that point. The Subordinate Judge has 
held that the notice was returned to the 
office on tho following day after its pub¬ 
lication on 12th November, that is, about 
three days before the date of sale. This 
finding is not supported hy any evidence 
whatsoever. The third objection stated 
by the Subordinate Judge as to the 
sufficiency of tho publication of the 
notico at the Collectorate is, therefore, 
of no substance. 

Then about the second objection, and 
it was that tho notice did not specify 
any information other than tho date of 
the sale. This also is erroneous on the 
face of it, because the notice (Ex. E) 
which according to the evidence is a 
copy of what was published in the 
Collectorate, distinctly says: 

if tho defaulters fail to pay tbo arrears given 
in the schedulo or tho 12 annas domand up to 
Kartik, otc., tho mahals in arrears will bo sold 
at auction at tho Noakhali Collectorate on tho 
date fixed;” 

and in the schedule, the name of the 
mahal and the arrears are mentioned. 
The second objection, therefore, is with¬ 
out any substance. 

There remains the question with re¬ 
ference to the first objection. It was 
contended on behalf of the plaintiffs- 
respondents that the Subordinate Judge 
held that the original petition and notice 
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were not stuck up but some copies of 
them. That is not the meaning of what 
I understand the Subordinate -Judge to 
have said. This contention was sought 
to be supported by the translation of 
Ex. B, which is the return of the peon 
for service of notice. There the words 
are “by affixing seven copies of the 
notice.” The Bengali expression may 
be translated into “seven sets of notice.” 
It seems to me that the idea of copies 
being published arises from the fact that 
the Subordinate Judge has cited the case 
of Be joy Chand v. Atulya Charan (4), 
in support of his finding. But I think 
the Subordinate Judge really cited that 
case in support of his view that the 
petition of the zemindar was not pub¬ 
lished and that vitiated the sale. He 
.Rates that: 

'*Ex. B, the return, does not disclose the 
publication of the petition in question; nor is 
there other evidence of that publication if any. 
The sale, therefore, cannot stand on this 
ground.” 

It is contended by the appellant that 
the Subordinate Judge is not light in 
saying that the petition was not stuck 
up at the Collector's kacheri. He refers 
to Ex. J, the notice signed by the Col¬ 
lector. It is stated there that an appli¬ 
cation having been filed by the zemindar 
under Regn.B of 1819, owing to the rents 
of the patni taluk mentioned in the peti¬ 
tion herein given and comprised within 
the zemindari, and so forth. From that 
it is argued that the petition was really 
stuck up in the Collectorate. This state¬ 
ment in the notice, with the signature 
of the Collector, no doubt raises a pre¬ 
sumption, in favour of the petition hav¬ 
ing been stuck up with the notice. But 
it is contended on the authority of the 
case of Ahsanulla Khan v. Hurri Churn 
(5) that it is not essential that the peti¬ 
tion should be published. The learned 
Judges made this observation at p. 480: 

"It was further urged by Mr. NVoodrofle that 
uon-compliaiiee with the provisions of the Re¬ 
gulation which require that the petition shall 
be stuck up in somo conspicuous part of the 
I kacheri was fatal to those proceedings. We 
(think, to us the words of the Privy Council in 
ithe case of Maharani of Burdwan v. Kishna 
Kamini Dasi (6), that this publication of the 
petition is not a substantial portion of the pro¬ 
cess to be observed by the zamindar. No injury 
could result to the p’atnidar or any one holding 
under him by tho non-publication of this peti - 

(4) [IU05J 32 Gal. 95i=3 C.L.J. 46. 

(5) [1890] 17 Cal. 474. 

(G) [188GJ 14 Cal. 365=14 I. A. 30=4 Sar. 772 
(P.C.). 


mo¬ 
tion, which, as I havo already pointed out, is 
only the method prescribed by the Regulation 
for putting the executive machinery in force." 

This decision was affirmed by Privy 
Council in the case of Ahsanulla Khan 
v. Hari Charan (7), and no observation 
was made by the Privy Couucil dissenting 
from the view expressed above. It seems 
to me, therefore, that the appellant is 
right in his contention that the non¬ 
publication of the petition is not fatal. 
It is no doubt true that the burden of 
proving that all the requisites of the 
regulation havo been complied with in 
order to sustain the sale is upon tho 
zamindar. In this case, the zamindar 
has given evidence that all the requisite 
notices were served. His witness 7 
proved that the notices as well as the 
Lata istahar, which means the list of 
the patni mahals in serial numbers, was 
published along with the notice, and it 
was Abdul Khaleq who did it. The 
flaw in the evidence on behalf of the 
appellant is that Abdul Khaleq has uot 
been examined and no explanation is 
given why he was not examined. Pro¬ 
bably he was not available at the time. 
But the Subordinate Judge has allowed 
evidence to go in for the purpose of 
proving his signature on Ex. B. There 
is no counter evidence on behalf of the 
plaintiffs to disprove the evidence given 
on behalf of the zamindar. Under such 
circumstance, it is difficult to hold that 
the evidence that is given on behalf of 
the defendant should not be accepted. 

On these grounds, in my opinion, the 
judgment and decree of tho Subordinate 
Judge in both tho cases are set aside 
and tho suits dismissed with costs in 
both Courts, to bo payable by the plain¬ 
tiffs to defendant 1, zamindar. Defen¬ 
dant 2, the auction-purchaser in each 
case, will bear his own costs in both 
Courts. 

The auction-purchaser, who is a res¬ 
pondent in appeal No. 224, preferred a 
cross-objection, because tho Subordinate 
Judge, while indemnifying him in every 
manner, did not allow him any costs. 
But as, according to our view, the sales 
stand, the auction purchaser is not en¬ 
titled to anything by way of indemnity. 
The cross-objection is dismissed without 
costs. 

(7) [1892] 20 Cal. 8G=19 I.A. 191=G Sar. 252 
(P.C.). 
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We assess the healing fee in appeal 
No. 185 afc three gold mohurs. 

Bose. J—I agree. 

V.B./R.K. Appeal allowed. 
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Gangaya Narottam Shastry Plain- 

titf—Appellant. 

v. 

Ardeshar Dinashaw — Defendant 
Respondent. 

Appeal No. 161 of 1927, Decided on 
30th May 1929, against original decree 
of Sub-Judge, Fourth Court, Alipuv, 24- 
Parganas, D/- 21st May 1927. 

Civil P. C., O. 2, R. 1—Suit on mortgage— 
Mortgagee also acting as managing agent of 
mortgagor's business—Mortgagor cannot in 
mortgage suit claim account of the agency 
If mortgagee however received lump sum of 
money mortgagor can claim credit for that 
sum. 

A mortgagor cannot in a simple mortgage 
suit claim for an elaborate account of the ma¬ 
naging agency of the mortgagee of his business 
and say that the mortgagee has realized a cer¬ 
tain amount of money on .account of his busi¬ 
ness and that he (mortgagee), therefore, is 
hound to render an account of moneys realized 
as such agent and to credit that amount to his 
mortgage debt. Such a claim is foreigu to a 
simple mortgage suit, and cannot be brought 
by way of a counter claim in a suit on mort¬ 
gage. No doubt if the mortgagor can establish 
that the mortgagee received a lump sum of 
money from him or the goods for which ho is 
indebted foe a certain sum of money which 
according to their agreement ought to havo been 
credited to the mortgage-bond, he can certaiu- 
ly maintain that position in a simple mortgage 
suit. [P 85 C 2, P 8G G 1] 

S. C. Dose, Nagendra Nath Bose, Ahi- 
nash Chandra Ghose and Prafulla 
Chandra Ghosh —for Appellant. 

B. B. Ghose, J .— This is an appeal 
arising out of a suit on a mortgage. The 
learned Subordinate Judge has in this 
suit on a simple mortgage entered into 
an elaborate discussion as to the matter 
of an agreement previous to the mort¬ 
gage between the parties, by which the 
plaintiff acted as the managing agent of 
some business carried on by the defen¬ 
dant; and by entering into an elaborate 
discussion as to the accounts of the 
managing agency the learned Subordi¬ 
nate Judge held that the suit on the 
mortgage was not maintainable. The 
mortgage-deed is to be found at p. 59, 
Vol. ‘ A” of the paper book. It is a 


mortgage-bond for money advanced and 
for future advances to be made to the 
defendant up to a certain amount for the 
purpose oi carrying on the business. The 
money actually advanced before the date 
of the mortgage was Rs. 14,400 odd, and 
after that date the future advances, ac¬ 
cording to the plaintiff s evidence, was 
Rs. 10,700, although the plaintiff stated 
in his plaint that it was something in 
excess of that amount. The defendant 
in his written statement admitted the 
execution of the bond. He has stated 
that the total advanced on the bond was 
Rs. 24.699-10-0. He further stated that 
Rs. 16,27-6-8 .had been realized by 
the plaintiff in satisfaction of the mort¬ 
gage-bond. Thereupon the defendant 
admitted that Rs. 8,423 for the principal 
and Rs. 900 for the interest was duo to 
the plaintiff. 

The learned Subordinate Judge after 
goiug into an elaborate discussion as to 
the account of the managing agency of 
the plaintiff gave a simple money decree 
for Rs. 3,821 to the plaintiff after setting 
off a cross claim of the defendant to the 
extent of Rs. 5,000. I cannot under¬ 
stand tlio decree mado by the learned 
Subordinate Judge. He has directed tlie 
defendant to pay court-fees on Rs. 4,000. 
At the lowest he might have made a 
decree in favour of the plaintiff for the 
amount admitted by the defendant 
himself. But curiously enough he did 
not do even that. It seems that the 
learned Subordinate Judge is not fami¬ 
liar with mortgages for future advances, 
as he states in his judgment that if the 
suit had been for Rs. 14,400 on the mort¬ 
gage-bond, he would havo held that the 
suit was maintainable; but as it was for 
the amount actually advanced before 
the bond and for the amount advanced 
subsequently, he was under the impres¬ 
sion that the suit was not maintainable 
in the form in which it was brought. 
This opinion, it is hardly necessary for 
me to say, cannot be supported. The 
real question is whether the defendant 
can in a simple mortgage suit claim for 
an elaborate account of the managing 
agency of the plaintiff of his business 
and say that the plaintiff had realized a 
certain amount of money on account of 
his business and that he, therefore, was 
bound to render an account of moneys 
realized as such agent and to credit that 
amount to his mortgage-debt. 
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In my opinion, that is a claim which 
is foreign to a simple mortgage suit. No 
doubt if the defendant can establish that 
the plaintiff received a lump sum of 
money from him or the goods for which 
he was indebted for a certain sum of 
money which according to their agree¬ 
ment ought to have been credited to the 
mortgage-bond, he could certainly main¬ 
tain that position and that position can 
• be maintained in my opinion with re¬ 
gard to one item of payment, that 
is, to the extent of of Rs. 4,358-10-3. 
The plaintiff obtained goods from the 
defendants firm to the extent of that 
value. Although the plaintiff alleged 
that the price of the goods was set off 
against a different debt of the defen¬ 
dant, that different debt has not been 
proved and the learned Subordinate 
Judge has not accepted the story. This 
sum of money, therefore, must be de¬ 
ducted from the principal amount claim¬ 
ed. The learned advocate for the plain¬ 
tiff accepts the principal amount as 
stated by the defendant in his written 
statement, that is, Rs. 24.699-10-9. 

The next item with regard to which 
the defendant claimed credit is with re¬ 
gard to Rs. 3,182, which was paid by the 
E. B. Ry. administration for goods sup¬ 
plied to it. It is stated that it should 
be credited against the mortgage debt. 
The plaintiff on the other hand states 
that as the managing agent he realized 
that cheque, and he shows in the ac¬ 
count book kept for the business that 
this sum was credited in the books for 
the defendant’s business. It is said that 
tlie bills for the goods were first pledged 
with the Central Bank and money recei¬ 
ved on credit. That amount was cre¬ 
dited to the defendant's business ac¬ 
counts. Then when the cheque was re¬ 
ceived, that was credited to the business 
account and the debt due to the Central 
Bank was paid off. The learned Sub¬ 
ordinate Judge made some remarks 
about the cash book. But it is difficult 
in these present proceedings to go into 
an account with regard to the managing 
agency of the plaintiff. If the defen¬ 
dant has any claim against the plain¬ 
tiff with regard to his managing agency 
he is entitled to sue the plaintiff 
for that in proper proceedings. It can¬ 
not be done by way of a countar claim 
in a suit on a mortgage. 

With regard to item 3 which the de¬ 


1930 

fendant wanted to have credited to the- 
plaintiff’s account, that is Rs. 8,000 odd 
the evidence is conflicting. The plain¬ 
tiff admits that he realized as managing 
agent from different customers Rs. 6,000' 
odd. He says, however, that the amount 
was credited in the cash book. The learn¬ 
ed Subordinate Judge found that he rea¬ 
lized another sum of Rs. 1,000 from one 
Mr. Young. This amount, he found, the* 
plaintiff had not credited in the defen¬ 
dant’s account. This also is a matter 
for loping taken into consideration as 
regards the liability of the plaintiff to 
the defendant for his managing agency 
and these matters are quite foreign in a 
simple suit on a mortgage. 

The result, therefore, is that the dec¬ 
ree of the learned Subordinate Judge 
should be modified and a decree should 
be made in favour of the plaintiff for 
Rs. 24,699 as principal minus Rs. 4,358, 
that is, Rs. 20,341 with interest at the 
bond rate of 10 per cent per annum from 
the last date of the advance, that is 
March 1925 till the date of realization. 
The decree which the learned Subordi¬ 
nate Judge has made to the extent of 
Rs. 5,000 for damages against the plain¬ 
tiff in favour of the defendant must also- 
be set aside and the defendant must be 
relegated to a separate suit for that pur¬ 
pose if he has got a grievance. The 
direction of the learned Subordinate- 
Judge on the defendant to pay court- 
fees on Rs. 4,000 must also be set aside. 
The plaintiff is entitled to the principal,, 
interest and costs on his mortgage. The 
usual preliminary mortgage decree will 
bo prepared. The date of payment will 
be fixed at three months from this date, 
after which the total amount will bear 
interest at the rate of six per cent per 
annum. The bond rate of interest wilL 
run up to the date fixed for payment. 

Bose, J.— I agree. 

v.S./R.K. Appeal allowed. 
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Neckbar — Judgment-debtor — Appel¬ 
lant. 

v. 

Prakash Nag Clioudliari — Decree- 
holdei—Respondent. 

Appeal No. 501 of 1927, Decided on 
27th July 1928, fiom appellate order of 
Sub-Judge, Tippera, D/- 29th August 
1927. 
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can apply for delivery of posseis.on in spite 
of judgment-debtor’s application to set o S1 de 

- *The mere fact that the judgment-debtor has 
made an application for setting aside the sal- 
does not prevent the purchaser from making his 
application for delivery of possession.^ ^ c ^ 

(c) Limitation Act. Art 180- Order con¬ 
firming sale cannot be said to be .neffective 
so long os it is not set aside. 

If for some reason or other, that is by opera¬ 
tion of S. 13. Lira. Act. or-for some other rea 
son the judgment-debtor prays for f rne for 
making an application for setting aside the sa e 
being extended, the order confirming tho sale 
which is already made cannot be said to be in¬ 
effective. That order should be considered to 
|,o effective so long as it is not set asido; 43 
Mad. 185 [Oldfi'ld, J.), Foil. CP ** ^ ^ 


Akhilihandra Datta and Shyarna Pra- 
sanna Deb —for Appellant. 

Jogcsh Chandra Roy and Kir an Mohan 
Sarkar —lor Respondent. 

B. B. Ghose, J.— This is an appeal 
by the judgment-debtor against the 
order of the Subordinate Judge affirming 
that of the Munsiff by which he rejected 
the objection of the judgment-debtor 
that tho application made by the decree- 
holder for .delivery of possession under 
0. 21, R. 95 of a certain property which 
was in the occupancy of the judgment- 
debtor and which the decree-holder had 
purchased in execution of his decree was 
barred by limitation. The sale was held 
on 19th May 1922. It was confirmed 
on 23rd June 1922. On 18th June 192’5 
an application was made by the judg¬ 
ment-debtor to set aside the'sale. That 
application was dismissed on 29th April 
1926 by the trial Court. The judgment- 
debtor appealed against that decision 
and that appeal was also dismissed on 
15th September 1926. The decree-hold¬ 
er made the application for delivery of 
possession on 28th February 1927. The 
objection of the judgment-debtor is that 
this application is barred by limitation. 
Both Courts have answered the question 


NAG (B. B. Ghose, J.) 

in the negative and have allowed the ap¬ 
plication of the decree-holder. 

There is no question that Alt. 1' , 

Sch. 1, Lim. Act, applies to such an ap¬ 
plication as this. The question is when 
the period of limitation begins to nm. 
The words in the third .column of 
the Limitation Act are when the 

sale becomes absolute. The con¬ 

tention on behalf of the appellant is 
that time runs from 23 rd June 1 ' 

when the sale became absolute u, j { 
der tho provisions of O. 21, B. 9- 
that is so, 'then the application, which 
had been made nearly five years altci 
that date is clearly barred by limitation. 
It is also contended as a subsidiary pro¬ 
position that even if it be hold that the 
right to apply for delivery of possession 
was suspended from the date when the 
judgment-debtor made his applica¬ 
tion for setting aside the sale on lbth 

June 1925 till the date of tho final dis¬ 
posal of his application by tho appellate 
Court, even then the period of three 
years hadjexpired before 28th February 
1927, and in any view of the case the 
application is barred by limitation. Tho 
learned Subordinate Judge has held that 
the period commenced from the final dis¬ 
posal of the application tor setting aside 
the sale made by the judgment-debtor, 
that is, on 15th September 1920, and 
therefore the application is within time. 
The learned Subordinate Judge relies 
upon the Full Bench case of tho Madras 
High Court Mutha .Rorakkcii Chettij v. 
Madar Avnnal (l) and in particular tho 
observations made in the judgment of 
the Officiating Chief Justice, Sir Abdur 
Rahim. In that case the facts were simi¬ 
lar to tho present case. The question 
which was referred to tho Full Bench 
for answer was: 

“whothcr tho existonco of tho cause of action 
for an application for delivery of possession to 
which Art. 180, Sch. 1, Lim. Act, applies is sus¬ 
pended during tho pendency of .proceedings for 
sotting aside of tho sale.” 

In answering that question the Officia¬ 
ting Chief Justice made the observation 
which was assented to by the majority 
of the Judges that the period of limita¬ 
tion should be computed from tho date 
of the order disallowing Jthe petition for 
setting aside the sale on the ground 'of 
fraud and not from the date of the first 
confirmation. Oldfield, J. was of the 
contrary opinion and he held tha t tjie 
(1) 11920] 43 Mad, 185—54 T C. GG=38 M. I u 
J. 1 (F.B.). 
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answer should be that when once a cause 
of action has ‘arisen it is not suspended 
hv liter events. Sadasiva Ayyar, J. 
held that the cause of action was sus¬ 
pended during the interval of the pen¬ 
dency of the application for setting 
aside the sale. 

On behalf of the respondent it is urged 
very forcibly that the whole cause of 
action should be held to be suspended up 
to 15th September 1926. Reference has 
been made to the case of Surno Moijee 
v. Skooshee Mohliee Burmonia (2). The 
Question in that case, however, was quite 
different from the present one. There 
the zamindar sold a patni under Regn. 
8 of 1819 for arrears of rent. The patni- 
dar brought a suit for settting aside the 
sale. That was allowed after a good 
deal of litigation when the patnidars 
who had been dispossessed by the pur¬ 
chasers were restored to possession with 
mesne profits to he paid by the purchasers. 
After the restoration, the zemindar 
brought a suit for rent for the period 
during which these patnidars were out 
of possession. It was held by the Judi¬ 
cial Committee that the cause of action 
accrued at the date when the auction 
sale was set aside and limitation should 
run from that date. It was held that 
when the purchasers were in possession 
and the old patnidars were out of posses¬ 
sion by virtue of the sale under Regn. 8 
of 1819, the landlord had no cause of ac¬ 
tion as she was in tlie position of a per¬ 
son whose claim had been satisfied. It is, 
however, unnecessary to discuss the 
question as regards the suspension of 
the period of limitation which has been 
decided in some cases by the Privy 
Council. The cases fall under two 
classes} where there is suspension of the 
running of the time under certain cir¬ 
cumstances and where the cause of ac¬ 
tion has arisen afresh at a certain time. 
The case on which the respondent very 
strongly relies is that of Baijnath Sahai 
v. Ramgut Singh (-3). 

In that case the question was whether 
a suit brought by a person for setting 
aside a revenue sale was barred under 
Art. 12, Sch. 1, Lim. Act, The facts 
shortly stated wero these: The revenue 
sale was held on 24th September 1882. 

(2) [18G8] 12 M. I. A. 244=11 W. R. 5=2 B. 

L. R. 10(P.C.). 

(?) [1800] 23 Cal. 775=23 I. A. 45=7 Sar. 1 

(P. C.). 
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It purported to have been confirmed by 
the Commissioner on 25th January 1884 
who refused the petition of the owner 
for setting aside the sale. The plaintiff 
then being dissatisfied with the order of 
the Commissioner made an application 
to the Board of Revenue. The Board of 
Revenue set aside the order of the Com¬ 
missioner confirming the sale on 12th 
August 1884 and sent back the proceed¬ 
ings before the Collector. The result 
was that the order of the Collector con¬ 
firming the sale on 25th January 1884 
was discharged and the sale remained 
unconfirmed. The Collector on receiving 
the proceedings back refused to confirm 
the sale. There was an appeal again to 
the Commissioner who held that he had 
no jurisdiction to entertain the appeal. 
Then the defendant in the suit appealed 
again to the Board of Revenue, and on 
that occasion the Board of Revenue re¬ 
versed their previous judgment holding 
that everything that had been done by 
them was without jurisdiction. They 
discharged their previous order and they 
also discharged the subsequent order of 
the Collector, the result of which was 
that they confirmed the order of the 
Commissioner confirming the sale which 
was passed on 25th January 1884. This 
order was made on 2lst August 1886 and 
from that date the order of the Commis¬ 
sioner of 25th January 1884 became an 
operative order. Upon these facts, 
their Lordships held that 
“there was no finil conclusive and definitive 
order confirming tho silo while tho question 
whether the sile should ha confirmed was in 
litigation, or until tho order of tho Commis¬ 
sioner of 23th January 188-1 bee a mo definitive 
and operative by the final judgment of tho 
Boird of Revenue on 21st August 1SS0 or (in 
other-words) that for the purposo of the law of 
limitation there was no final or definitive con- 
firmation of the sale until that date.’* 

Strong reliance has been placed upon 
these words, and it is contended that 
there was no final or definitive con¬ 
firmation of tho sale in this case 
until the application of tho judgment- 
debtor to set aside tho sale was dis¬ 
missed finally in September 1926. Now 
tho difference between the case of 
Baijnath Sahai v. Ramgut Singh (L) and 
this caso is that in Baijnath Sahai's case 
(1) tho order which tho plaintiff wanted 
to set aside by his suit was actually set 
aside by the Board of Revenue, and it 
was, after vicissitudes of fortune, that 
the order was finally restored on 21st 
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August 1886. Under those circumstan¬ 
ces it seems to me that their Lordships 
held that the plaintiff could not bring a 
suit for setting aside the order confir¬ 
ming the sale of January 1S84 before 
August 1886. That order was really not 
in existence in the interval, it having 
been set aside by the Board ol Revenue 
in August 1884. To my mind that is 
the distinction between that case and 
and the present case, that in the present 
case the order confirming the sale was 
never set aside but remained an effective 
order throughout. The sale became ab¬ 
solute, as I have already stated, on 23rd 
June 1922. Up to 18th June 1925 no¬ 
thing happened and in the ordinary 
course the application for delivery of 
possession would have been barred after 
the lapse of about five days if the judg¬ 
ment-debtor had not made any applica¬ 
tion for setting aside the sale. The 
mere fact that the judgment-debtor had 
made such an application did not prevent 
the decree-holder from making his ap¬ 
plication for delivery of possession. In 
Baijnalh Sahai s caso (l) when there 
was no order confirming the sale in ex¬ 
istence the plaintiff could not bring a 
suit for setting aside the sale. Here the 
decree-holder could always make his ap¬ 
plication for delivery of possession, and 
1 do not see any reason why the provi¬ 
sions of Art. 180 should not bo given 
effect to. 


It is, however, contended on behalf c 
the respondent that under R. 92, O. 2 
the Court can make an order confirmin 
the sale only when no application j 
made or where such application i 
made and disallowed and thereupon th 
sale becomes absolute. It is urged tha 
in the present case although the Cour 
JJJf®. an ° rd ® 1- confirming the sale whicl 
lnt«^ e ii° ffeCfc0 making fche sale al) so 

R 90 ,Cation was made unde 

R. and therefore the order which wa 

orde? UD Th r R 92 WaSnot an otTecfciv ' 
seems to fchafc c °ntentioi 

rule is thS 6 fc h afc the meailin S of tha 
made nnd ^ D ° SUch *PPplic*tion i 
tation Sf 0ld,nai 'y of limi 

should h ° r ? 6r confil -ming the sal 

Avt * 166 8'ves th, 
period of 30 days for making such an ap 

plication, and when no application ? 
made within that period P the ‘coul- 

H® “ ake the order under R. 92 
H do not think that, if for some reasoi 


or other, that is hy the operation of S. 
18, Lirn. Act. or for some other reason, 
the judgment-debtor prays for the time 
for making the application for setting 
aside the sale being exteded, the order 
which has already been made confirming! 
fche sale should be considered as ineffec¬ 
tive. That order should be considered, 
to be effective so long as it is not set 1 
aside. With very great respect I am un¬ 
able to agree with the opinion of the' 
majority of the Judges in the case of 
Muthu K'raklcai Chctty (1) which was 
not really an answer .to the question re¬ 
ferred to the Full Bench. It is not 
necessary for me to decide in this case 
whether the period of limitation was 
suspended during the pendency of the 
hearing of the application of the judg- 
ment-debtor for setting aside the sale, 
for assuming that to be so the present 
application would he barred. In my; 
opinion, the period of limitation in this, 
case commenced to run from 23rd June 
1922. 

On all these grounds in my opinion 
the application made hy the decree-hold¬ 
er is barred by limitation. The appeal 
is allowed and the application of the 
decree-holder is dismissed with costs in 
all Courts. The hearing fee is assessed 
at three gold mohurs, 

Bose, J.—I agree. 

v.b./k.k. Appea! a!bu cd . 
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B. B. Ghose and Bose, JJ. 

Sarat Chandra liakshit —Appellant. 

v. 

Subashini Debi — Respondent. 

Appeal No. 8 of 1927, Decided on 17fch 
August 1928, against original order of 
Sub.-Judge, Khulna, D11th Soptomber 
1920. 

£ (a) Civil P. C., S. 2 (2)—Order for mesne 
profits by way of restitution ‘consequent 
upon setting aside of sale even though sum 
has not been worked out, is decree. 

An ordor directing tlio decree-lioIdor pur¬ 
chaser to pay raesne profits by way of restitu¬ 
tion consequent upon sotting aside of tho salo 
is nppoalablo even though tho amount has not 
beon worked out. It determines tho rights of 
fche parties finally with regard to matter in 
question and so it falls within tho definition of 
docreo under S. 2 of the Code : 15 Bom . 1*25 
and 17 AIL 112, Rcl. on; 15 C. L. J. 187, Dist • 

[P 91 0 1] 

(b) Civil P. C.. S. 144—Decree must be 
reversal decree. 

Section 144 does not apply by way of entit¬ 
ling the party to claim restitution unless the- 
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decree on which the restitution is claimed is a 
reversal dec re3. [P 91 C 1] 

(c) Civil P. C., S. 144—Decree-holder pur¬ 
chasing property in suit at sale—Sale con¬ 
firmed during pendency of appeal by judg¬ 
ment-debtor— Possession granted to decree- 
holder—Appeal compromised—Decree-hold¬ 
er agreeing to give possession on receipt of 
first instalment from judgment.debtor—In¬ 
stalment paid but possession not transferred 
— Application by judgment-debtor for mesne 
profits from date of delivery of possession 
by way of restitution—Held that mesne pro¬ 
fits could not be granted from date of deli¬ 
very of possession. 

While an appeal preferred by "the judgment- 
debtor was pending before the High Court the 
sale of the property in dispute was confirmed 
and the decree-holder purchaser took over the 
delivery of possession of the property. The 
appeal was compromised aud a consent order 
was passed directing the decree-holder to give 
the delivery of possession back to the judg¬ 
ment-debtor on payment of the first instal¬ 
ment on a fixed date. The judgment-debtor 
paid the instalment but did not get possession 
on the specified date and so lie filed an applica¬ 
tion for possession and mesne profits from the 
date of the delivery of possession. 

Held : (1) that up to the date of the pay¬ 
ment of the first instalment .the possession of 
the decree-holder was not that of a trespasser, 
(2) that the order confirming the sale was not 
reversed and that the judgment-debtor was not 
entitled to any mesne profits from date of pos¬ 
session bv decree-holder : 1 o C. L. J. IS", I)i$t. 

[P 92 C 1] 

Sarat Chandra lion Chaudhuri and 
Gourmohan Datta — for Appellant. 

Narcsh Chandra Sen Gupta and Ja- 
tindra Mohan Chcudhuri— for Respon¬ 
dent. 

B. B. Ghose. J. —This is an appeal 
on behalf of the decree-holder, against 
the order of the Subordinate Judge de¬ 
claring that he is liable for mesne profits 
for a certain period commencing from 
22nd January 1923, to the date of the 
application which was 25th March 1926. 
The question arises in this way : The 
decree-holder obtained a decree for 
arrears of rent with regard to the pro¬ 
perty in question in the year 1920. The 
decree was put into execution for the 
whole amount which was something 
like nine thousand rupees and the tenure 
was purchased by the decree-holder at 
the execution sale on 7th November 

1921. The judgment-debtors applied 
for setting aside the sale and that ap¬ 
plication was dismissed on 27th May 

1922, by the trial Court. The sale was 
subsequently confirmed and symbolical 
possession is alleged to have been taken 
by the decree-holder on 22nd January 


1923. Frcm the order of the trial Court 
dismissing the application for setting 
aside the sale an appeal was taken to 
this Court by the judgment-debtors and 
that appeal was settled by compromise 
between the parties. The terms of the 
compromise were that the sale should be 
set aside on condition that the judgment- 
debtors deposit in Court the sum of two 
thousand rupees in April 1925 and the 
balance of the decretal amount he paid 
by them in four equal monthly instal¬ 
ments on the first day of every ensuing 
month, and in default of the first pay¬ 
ment being made on 14th April 1925, 
or of any of the four equal ensuing 
monthly instalments, the sale was to 
stand. On payment of the tirst instal¬ 
ment possession was to be given to the 
judgment-debtors and the judgment- 
debtors were prevented from making 
any permanent settlement without the 
consent of the decree-holder. In March 
1926, the judgment-debtors made an ap¬ 
plication purporting to have been made 
under Ss. 144 and 151, Civil P. C., ask¬ 
ing for restitution with the mesne pro- 
fits, which they said they were entitled 
to get from the decree-holder for his not 
having delivered possession to the judg¬ 
ment-debtors. The decree-holder took 
his stand upon the fact that the judg¬ 
ment-debtors were not entitled to any 
mesne profits, and he further alleged 
that he had never been in actual pos¬ 
session of the land in question. The 
Subordinate Judge has held that the de¬ 
cree-holder is liable for mesne profits 
by way of restitution consequent to the 
setting aside of the sale under the pro¬ 
visions of S. 144 of the Code. The judg¬ 
ment-debtors claimed about seventy-five 
thousand rupees per year by way of 
mesne profits. On the face of it, it seems 
to be an extraordinarily inilated claim 
having regard to the fact that the rent 
reserved for the tenure is only 1,800 
rupees which these judgment-debtors 
had not been able to pay, and for which 
default the decree was obtained by the 
decree-holder. From the decision of the 
Subordinate Judge, the decree-holder 
has preferred this appeal. 

It is contended on behalf of the judg¬ 
ment-debtors respondents that the ap¬ 
peal is incompetent. If it is an order 
under S. 144 of the Code, it is a decree 
and from that order there would he an 
appeal. But it is contended by the res- 
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pondents that it is not a final order as 
the amount of the mesne profits due has 
not been assessed and, therefore, there 
would be no appeal. The appellant, how¬ 
ever, contends that when the order has 
been made the decree-holder is liable 
for mesne profits that is a decree, al¬ 
though the sum has not been worked 
out, and the only thing that remains to 
be done is to work out the amount. In 
my judgment, there is an appeal from 
the order made by the Subordinate 
Judge, because it determines the rights 
of the parties finally with regard to the 
matter in question and it falls within 
the definition of a decree under S. 2 of 
the Code. It may further be stated 
that according to the principles enun¬ 
ciated by the Privy Council in the cases 
of Iiahimbhoy Habibhoij v. Turner (1) 
and Saiiiid Muzhar Hussein v. Rodha 
Bibi (2) this is a final order from which 
an appeal is maintainable. The preli¬ 
minary objection, therefore, fails. 

The next question is whether the 
judgment-debtors are entitled to mesne 
profits by way of restitution. The first 
question is with regard to the nature of 
the consent order. If, upon the pay¬ 
ment of the first instalment the decree- 
holder had not delivered J possession to 
the judgment-debtors, there is no ques¬ 
tion that the judgment-debtors would 
be entitled to possession by execution. 
The important question is, and .that is 
the only question which has been argued 
on behalf of the appellant, as to whe¬ 
ther the decree-holder would be liable 
for mesne profits .between the date of 
22nd January 1923 to 14th April 1925, 
when the first payment of the instal¬ 
ments was made by the judgment-deb- 
tors. It is contended on behalf of the 
respondents judgment-debtors that they 
come within the spirit of the provisions 
of S. 144 of the Code, where it is stated 
that when a decree is varied or reversed 
the party entitled to any benefit by way 
of restitution or otherwise should get 
restitution from the first Court. S. 144 
does not apply in terms to this case, 
because it is not a reversal of the decree 
on which restitution is claimed. But it 
is said that the judgment-debtors are 
entitled to rocover mesne profits under 
S. 151 of the Code, and reliance has 
been placed in support of this conten. 

~7U U830] 15 Born. 155=18 I. A. 6 (P.C.). 

(2) [1834] 17 All. 112=22 I. A. 1. (P.G.)., 


tion on the case of Beni Mad ho Si)iah v. 
Pran Singh (3). There it was laid down 
following a series of cases, that the 
Court has inherent power to give relief 
to a party who has suffered any loss on 
account of the Court’s erroneous order. 
That proposition certainly is not appli¬ 
cable to the present case. Here the 
order confirming the sale was set aside 
by an agreement between the parties 
and nothing can be said against the 
Court confirming the sale that the order 
was made erroneously and therefore the 
Court should exercise its inherent power 
to place the parties in the position in 
which they were before the erroneous 
order was made. A consent order was 
made upon certain conditions and it was 
agreed between the parties that only 
upon the payment of the lirst instal¬ 
ment, possession was to be delivered to 
the judgment-debtors. If it was the 
intention of tho parties that up to that 
date tho decree-holder would be liable 
for mesne profits for having been in 
possession of the property, the parties 
would have distinctly sot that forth in 
that agreement on which the order was 
made. If it was the intention of the 
judgment-debtors that they would hold 
the decree-holder liable for mesne pro¬ 
fits up to the payment of the first in¬ 
stalment, the decree-holder might very 
well have said : 

“I am willing to deliver possession this very 
day if you pay me the money immediately. 

It is impossible to conjecture what 
the attitude of the decree-holder would 
have been if the judgment-debtors had 
expressed any such intention. It must 
therefore, be presumed that tho whole 
contract as regards the liability of tho 
decree-holder to pay anything to the 
judgment-debtors and the liability 
of the judgment-debtors for the 
payment of the decretal amount was 
contained in the agreement on which 
the order was passed. On a proper 
reading of the consent order one cannot 
possibly suppose that up to the date of 
the payment of the first instalment the 
possession of the decree-holder was that 
of a trespasser, and unless one holds that 
a person is in possession of another's 
property without any right to do so, he 
cannot in any view be made liable to 
pay mesne profits. The contention there- 
'fore on behalf of tho judgment-debtor 

^3) [1911] 15 0. L. J. 1S7=14 I, C. 436. 
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tiiat t hey are bound to be restored to 
the same position in which they were 
before the sale was confirmed and they 
are entitled to recover mesne profits 
from the decree-holder is without any 
substance whatsoever. The case is quite 
ditlerent when the decree or order of a 
trial Court is reversed, because in that 
case the possession taken between the 
date of the decree of the trial Court 
and the reversal of that decree becomes 
wrongful on account of the reversal of 
the decree of the trial Court. 

I am, therefore, unable to agree with 
the view of the Subordinate Judge that 
•the judgment-debtors are entitled to any 
mesne profits from the decree-holder up 
to the date of the payment of the first 
^instalment on 14th April 1025. If the 
decree-holder has not deliverel posses¬ 
sion to the judgment-debtors, as pro¬ 
vided in the consent order the judgment 
debtors, as 1 have already said, are en¬ 
titled to be put into possession and to 
other consequential reliefs, but they 
have no right to claim anything by way 
of mesne profits prior to 14th April 
1925. 

The order, therefore, of the Subordi¬ 
nate Judge making the decree-holder 
liable for mesne profits up to that date, 
that is 14th April 1925, must be set 
aside, and tho judgment-debtors’ appli¬ 
cation for mesne profits for that period 
is dismissed. 

The appellant is entitled to his costs 
of this appeal. The hearing fee is as¬ 
sessed at ten gold mohurs. 

Bose, J.—1 agree. 

V.B./n.K. Appeal aliened. 

A. I. R. 1S30 Calcutta 92 

Jack and Mitter, JJ. 

Jcycndra Kishore Roy — Plaintiff — 
Appel lant. 

v. 

Salamat Khan and another — Defen¬ 
dants — Respondents. 

Appeal No. 241 of 1927, Decided on 
1st February 1929, from appellate decree 
of Fifth Sub-Judge, Dacca, D/- 31st 
August 1926. 

Transfer of Property Act, S. 41—(Per 
Mitter, J.) — Mortgagee is not ostensible 
owner within S. 41— Transferee from such 
mortgagee must piove consideration in suit 
on the mortgage.— (Jack, J. contra.) 

(Per Mitter, */.)—A mortgagee or the assignee 
of a mortgage deed, has in order to get a decree 
for the enforcement of the mortgage, to estab- 
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lish that the mortgage was for consideration. 
The assignee cannot get advantage of S. 41, as 
his transfer is not by an ostensible owner, that 
is by a person who is apparently a full and un¬ 
qualified owner but by a mortgagee. [P 03 C 2] 

(Vet Jack, J .)—Interest of the mortgagee is 
itself immovable property and' where the owner 
of that property transfers it the rights of the 
bona fide purchaser for value from the osten¬ 
sible owner of that property, that is to say the 
purchaser of the mortgagee’s right, would be 
protected under S. 41. [P 94 C 1] 

Bimal Chunder Das Gupta —for Ap¬ 
pellant. 

Profulla Chundra Chukervarty —for 
Respondents. 

Mitter, J.—This is an appeal by the 
plaintiff and it arises out of a suit for 
foreclosure. It appears that the princi¬ 
pal defendant mortgaged the property 
now in suit by way of conditional sale 
to the pro forma defendant on 4th Jaista 
1325 B. S. The mortgagee, that is, the 
pro forma defendant Nabi Bux sold or 
assigned over the mortgage bond to the 
plaintiff on 1st January 1924. The pre¬ 
sent suit to enforce the mortgage by way 
of conditional sale by foreclosure was 
instituted on 28th August 1924. The prin¬ 
cipal defendant mainly contended that 
the mortgage bond itself and the sale 
thereof in favour of the plaintiff were 
both void for want of consideration. The 
defence further was that the plaintiff 
was not a bona fide purchaser for value. 
The Court of first instance held that the 
mortgage bond was for consideration and 
that the plaintiff was also a bona tide 
purchaser for value. It accordingly de¬ 
creed the plaintiff’s suit and passed the 
usual preliminary decree for foreclosure. 
Against this decision, an appeal was 
taken to the Court of the Subordinate 
Judge by the principal defendant and 
the learned Subordinate Judge has re¬ 
versed the decision of the Munsif hold¬ 
ing that the kot kobala or the mortgage 
by way of conditional sale was a benami 
transaction, that it was without conside¬ 
ration and that Nabi Bux—the pro forma 
defendant and Rahimuddi — an enemy of 
the principal defendant combined toge¬ 
ther to put the principal defendant into 
trouble. The Subordinate Judge accord¬ 
ingly dismissed the plaintiff s suit. A 
second appeal has been taken to this 
Court by the plaintiff and the main con¬ 
tention of the learned advocate for the 
appellant has bean that there has not 
been a proper disposal of the appeal be¬ 
fore the lower appellate Court as it has 
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not come to any conclusion on the ques¬ 
tion whether the plaintiff was or was 
not a bona fide purchaser for value. It 
is contended that the plaintiff was en¬ 
titled to a decree on the mortgage if he 
could establish that he was a bona tide 
purchaser for value without notice, even 
if no consideration passed for the mort¬ 
gage bond of 4th Jaista 1325 B. S. Mr. 
Bimal Chunder Das Gupta who appears 
for the plaintiff-appellant has urged with 
great insistence that his contention pro¬ 
ceeds on and finds support from the pro¬ 
visions of S. 41, T. P. Act. He contends 
that S. 41 not only protects the osten¬ 
sible owner who is held up to the out¬ 
side world by the persons interested in 
immovable property as such owner but 
also the mortgagee of such person inte¬ 
rested in the property. I am, however, 
unable to agree to this contention. S. 41 
runs as follows: 

“Where, with tho consent, express or implied, 
of the porsons interested in immovable pro¬ 
perty, a person is the ostensible ewner of such 
property and transfer the same for considera¬ 
tion, the transfer shall not be voidable on the 
ground that the transfeirer was not authorized 
to make it; provided that the transferrer, after 
taking reasonable care to ascertain that tho 
transferrer had power to make the transfer, has 
acted in good faith. M 

Applying this section to the facts of 
tho present case, it appears that the 
principal defendant, that is, the mort¬ 
gagor was the person who was interested 
in the immovable property in question 
and, with his consent express or implied, 
the pro forma defendant Nabi Bux was 
not the ostensible owner of such pro¬ 
perty' but was the ostensible mortgagee 
of such property. In order to give effect 
to the contention of the learned advo¬ 
cate for the appellant, the word "owner” 
in S. 41 would have to be replaced by the 
word transferee.” ‘‘The persons inte¬ 
rested in immovable property” in my 
opinion, mean the full owners or tho 
owner which in this case the mortgagor 
defendant was and the transfer must be 
by the ostensible owner, that is, by a 
person who is apparently a full and un¬ 
qualified owner of the property and not 
by a mortgagee. It is then contended 
that, even if S. 41 does not in terms ap¬ 
ply, the same principle ought to govern 
the present case. I am unable to agree 
to this contention also; for, when the 
legislature has provided for one state of 
things expressly limiting it to -the case 
of a full owner, it cannot be said that it 


was the intention of the legislature also 
to include a person who has not got 
the full rights of ownership. No ques¬ 
tion of equitable principle comes in 
where the legislature who evidently 
knew the distinction between an owner 
and a transferee having lessen- rights 
use the word "owner.” Looking to the 
history of this section, it appears that 
it really gave effect to the decision of 
the Judicial Gommitttee in the case of 
Ram Coomar lioondoo v. Maria McQeen- 
(1) where it was said that, if a person 
being the owner of a property allows 
another person to hold himself out as 
the ostensible owner of such property 
he cannot afterwards be permitted to 
challenge the transactions entered into 
by the ostensible owner for valuable 
consideration and without uotice of his 
secret title. If the contention of the 
learned advocate for the appellant is to 
be given effect to, the result will be that 
even in a case where the mortgage is 
collusive, the mortgagee is simply to 
transfer it to a third party in order 1 
that such assignee may be relieved from; 
proving that consideration passed for 
the mortgage. A mortgageo or the as¬ 
signee of a mortgageo has, in order to 
get a decree for enforcement of the 
mortgage, to proceed on certain lines 
provided for by the Transfer of Property 
Act. He has to establish in a Court of 
law that the mortgage was for conside¬ 
ration; and this, in tho findings of the 
lower appellato Court, the plaintiff has 
failed to do in the present case. In these 
circumstances, I fail to see how lie can 
get a mortgage decree against tho ori¬ 
ginal mortgagor. In this view of the 
matter, I am of opinion that the decision 
of tho lower appellato Court is right and 
ought to be confirmed. The appeal is 
accordingly dismissed; but, in the cir¬ 
cumstances of the ease, no order should 
be made as to the costs of the appeal. 

Jack, J. I agree with my learned 
brother that in this case, the decree of 
tho lower appellate Court ought to bo 
affirmed and this appeal dismissed for 
the reason that the findings of the 
learned Subordinate Judge seem to indi¬ 
cate that the transferee did not act in 
good faith and, therefore, S. 41, T P 
Act does not apply. Those ’findings are 
U; that the plaintiff J ogendra has got 

(1) I. A. Sup. Vol. 40=11 B.T.^R.'IgST 3 
W. R. 166=3 Sar. 160 (P.O.). 
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no land near the bond land, (ii) that 
there is no sufficient reason for the 
plaintiff to have taken the land and (iii) 
that he admitted in the first instance in 
his deposition that he did not purchase 
any bond. I regret, however, that I can¬ 
not agree with my learned brother as to 
the applicability of S. 41, T. P. Act. It 
appears to me that inasmuch as the 
interest of a mortgagee is itself immov¬ 
able property where the owner of that 
property transfers it, the rights of a 
bona fide purchaser for value from the 
ostensible owner of that property that is 
to say the purchaser of the mortgagee’s 
right would be protected under S. 41, 
T. P. Act. The purchaser of a portion 
of the rights of the owner of immovable 
property from the ostensible owner to 
whom such rights have been transferred 
would be pretected under the Act and 
similarly the bona fide purchaser of the 
mortgagee’s rights from their ostensible 
owner to whom they have been trans¬ 
ferred by the owner of the property 
should be protected under S. 41, T. P. 
Act. However, in this case, for the 
reasons given, 1 think the 'decree of the 
lower appellate Court should be upheld 
and this appeal dismissed. There will 
be no order as to the costs of the appeal. 

V.B./R.K. Appeal dismissed. 
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S. K. Ghose and Pankridge, JJ. 

Janakinath Roy and another —Plain¬ 
tiffs—Appellants. 

v. 

Mohendra Narain Roy Chaudhury — 
Defendant—Respondent. 

Appeal No. 2138 of 1927, Decided o n 
2Gth June 1929, from the appellate dec¬ 
ree of Addl. Dist. Judge, Faridpur, D/- 
14th May 1927. 

(a) Lease — Construction — Original lease 
terminating—Lease continued with agree¬ 
ment to continue “ Warishen krame " and 

be-meadi ”—Tenancy held to be tenancy 
at will terminable by one year's notice. 

A lease obtained by a kabuliyat terminated. 
On a lease so terminating it was contracted 
between the landlord and the tenants that 
though the term of the kabuliat had expired 
and the rent and the land had diminished still 
in other respects the terms of the kabuliyat were 
tc remain intact and thenceforward the ten¬ 
ants were to hold lands and the rent " be- 
meadi,” i. e., without term by succession. The 
actual words used were “ warishen krame ” 
and “ be-meadi.” 

Held : that the words indicated that the jama 


was not permanent and that the tenancy was 
a tenancy at will to be extinguished -by 
landlord after one year’s notice: A. I. R. 1928 
Cal. 392, Dist.- (1918) P. ll . C. C. 11, Ref.- 

[P 95 C 2] 

(bj Lease—Kabuliyat—Kabuliyat executed 
by purchasers of jamas — Application for 
mutation of names—Landlord instead of mu¬ 
tation granting lease for eight years—Jama 
could not be held to be transferable. 

The executants of a kabuliyat had purchase^ 
certain jamas in 1322, 1838 and other years- 
The landlords accepted rent in respect of these 
jamas from the purchaser all the while. As 
a consequence of the application for mutation 
of names in 1842, a kabuliyat was executed 
which was limited to a term of eight years. It 
was contended that effort at mutation shows 
that the jamas were transferable. 

Held: that the facts were Jnot sufficient to 
infer that jainas were tnnsferable: 32 t Cal. 41 
(P. C.) and 32 Cal. 51 (P. C.), Dist. [P 96 C 1) 

(c) Landlord and Tenant—Adverse posses¬ 
sion—Tenancy not transferred — Permanent 
and transferable tenancy cannot be claimed 
by adverse possession. 

So long as tenant does not transfer his ten¬ 
ancy the question of interference by landlord 
does not arise and consequently till such trans¬ 
fer there cannot be any acquisition of per¬ 
manent and transferable right by adverse pos¬ 
session: ,1. I. R: 1923 P. C. 118 (P. C.) and 22 
C. IP. -V. 856, Ref. [P 96 C 1) 

(d) Practice — Objection to admission of 
document not taken in trial cannot be allow¬ 
ed to be taken in appeal. 

Where a party does not take any objection 
to a document which is tendered by the op¬ 
posite party for the purpose of convenience, 
and there is no doubt that if any objection was 
taken the strict method of proof would be em¬ 
ployed, it is wrong to permit the party in the 
appellate Court to insist upon strict proof 
which he did not require in the trial Court. 
But the position is not the same where the do¬ 
cument is inadmissible and unless it is ad¬ 
mitted there is no alternative method of pro¬ 
ving it. [P 96 C 2] 

sfr (e) Registration Act, S. 17 (1‘ (d)—Lease 
created by decree or order of Court—Lease 
must be registered. 

The saving clause in S. 17 (2) (6) has no ap¬ 
plication to the case of a lease created by de¬ 
crees, compromise decree or order of a Court 
and it falls under S. 17 (1) (d). [P 97 C 1] 

Sarat Chandra Roy Chaudhury , Sarat 
Chandra Dasak and Jatin Mohan Basil 
—for Appellants. 

Brojolal Chackervarty,Narcsh Chandra 
Sen Gupta , Jahnabi Charan Das Gupta 
and Surendra Lai Mukerjec— for Res¬ 
pondent. 

S. K. Ghose, J.— The plaintiffs who 
are k the purchasers of a patni taluk in 
execution of a mortgage decree, allege 
that the defendents vendors held a ten¬ 
ure under patni and created by a dowl 
kabuliyat bearing the date 19th Aswin 
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1249. According to the plaintiff’s case 
the tenure is non-permanent and non- 
transferable. The defendant having 
purchased in 1330, the plaintiffs sue to 
eject him. Tho defence is that the ten¬ 
ure is permanent and transferable. 
The learned Additional District Judge 
on appeal has agreed with the trial 
Court in holding that the dowl kabu- 
liyat created a non-permanent and non- 
transferable tenure, but he has found 
that as the result of a compromise arri¬ 
ved at in a rent suit of 1911 the tenure 
in suit has become permanent and trans¬ 
ferable. He has, therefore, reversed 
the decree of the trial Court and dis¬ 
missed the suit. The plaintiffs now 
come in a second appeal. 

The first point taken on behalf of the 
appellants is that the learned Additional 
District Judge is wrong in holding that 
the vakalatnama Exh. J, can bo treated 
as secondary evidence of the solenama 
in tho aforesaid rent suit of 1911. It 
appears that that was a suit for rent 
at the rate of Rs. 269. The predeces¬ 
sors of the defendant claimed abate¬ 
ment of rent on the ground of diminu¬ 
tion of area and suspension of rent on 
the ground of dispossession. The suit 
was ultimately decreed on compromise 
by which the rent was reduced, to 
Rs. 207 odd. The decree and solenama 
are not now available. But the defen¬ 
dant relies on a vakalatnama which is 
marked Ex. J. This document con¬ 
tains certain terms which are now put 
forward as tho terms of the com¬ 
promise. As the original record of the 
rent suit has been destroyed the Teamed 
District Judge considers Ex. J. to be 
secondary evidence of the solenama. 

; h 'V 9 S T ! OU9l y against the terms of 
b. 63, Evidence Act, and the learned 
advocate for the respondent admits that 
Ex J. is not admissible as secondary 

» 6 J«f 8 ^ C0 ' i ThUS fche P° sifcion is that as 
legaids solenama neither primary nor 

secondary evidence is available. The 

S Ex e Y vl i e T is fche re s ister of 

entrwA 51' Wh « h mm ' ely contains an 

entiy to the effect that the suit was 
decreed on compromise. For the respon¬ 
dent, it is contended, that there is the 

Cha?dh° n ° f °" e Upendl ' a M °han Ghosh 

3 and wh' y Wh ° iS defend ant’s witness 
d and who was one of the defendants in 

the rent suit of 1911. He was, however 

no party fc 0 thefyakalatnama. The le a W 


advocate for the respondent argues that 
the vakalatnama is at least admissible as 
admission on the part of the plaintiff’s 
predecessors. But admission of what ? 
It cannot be admission of the terms of 
the compromise which has nob yet come 
into existence and there the matter 
ends. Thus it seems to me that there is 
no evidence to prove the terms of the 
solenama, on which tho defence case ol 
permanency and transferability rests. 
This point therefore must be decided in 
favour of the plaintiffs appellants. 

Another point that may be considered 
is that, conceding that the vakalatnama 
is evidence of the terms of the compro¬ 
mise, did those .terms really mean that 
the tenure was being converted into a 
permanent and transferable one ? The 
learned trial Court has treated the mat¬ 
ter as follows : 

“Exhibit J shows amongo thcr things that, 
the contract was that though the term of the' 
kabuliyat had expired and tlie rent and the 
lands had diminished, still * in other respects 
the torms of the kabuliyat wore to remain in¬ 
tact and that thenceforward the tenants defen¬ 
dants were to hold the lands .and the rent be 
meadi i. e. f without term by succession. The, 
defendant’s learned pleader wants to have the 

krame and bjmeadi” 


words 

sirued 


“warishen 
to 


con- 

moan a permanent tenancy. That is» 
not so. These words are clear indication to 
show that the jama was not permanent and 
that the tenancy was a tenancy at will to be 
extinguished by tho landlord after one year's 
notice, if necessary. If tho tenure wore indeed 
permanent one thero was nothing to prevent 
the parties from having it so described by clear 
and unambiguous torms. That this had not 
been done shows that it is not such a tenure.” 

I may say at once that I am in entire, 

agreement with this .reasoning. It has 1 

been contended that the word “be 
meadi” really means not terminable, in 
other words, permanent and I am referred 
to the case of DinamUh Eundu 
Janakinath Roy (I). But that 
different on the facts. 

It has been contended that the Courts 
below were wrong in taking the view 
that the 14 jamas, out of which the 
jama in question was constituted, were 
not permanent and transferable. I n 
support of this I am referred to the dowl 
kabuliyat Ex. 1 It shows that the exe¬ 
cutants of the kabuliyat had purchased 
certain jamas in 1822, 1833 and other 

tatin?"?! th6y W6r0 a8kin S for mu- 
tation of their names in 1842. It is con¬ 
tended that this shews that these jamas 

were at leas t transferable, ]W this 

{1) A.lll. iilio uftJ . 393=55 Ca , 435 ;- 


V, 

case is 
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does not seem to follow. It appears 
that the landlord accepted rent in res¬ 
pect of these jamas from the purchasers. 
But it was in 1842 that mutation of 
names was asked for for the first time 
and the result was this kabuliyat which 
was limited to a term of eight years. 
The cases of Upendra Krishna Mondal 
v. Ismail Khan Mohamad {2), Nil liatan 
Mandal v. Ismail Khan Mahomed (3) to 
which I am referred on behalf of the 
respondents, were based on much stron¬ 
ger grounds. It is contended that the 
kabuliyat itself was not limited to the 
period of eight years, but that only a 
certain portion of the rent was remitted 
for that term. I do not think that the 
document would bear this construction. 
The concluding words clearly show that 
the kabuliyat was executed for a term of 
eight years ; and this is supported by the 
document Ex. J., if it is at all to be con¬ 
sidered. 

In behalf of the defendants respon¬ 
dents it is contended that the learned 
Additional District Judge was in error 
in holding that the defendant could not 
acquire a permanent right by adverso 
possession. It is pointed out that in 
189G certain applications were filed on 
behalf of the predecessors of the defen¬ 
dant going to show that they were 
claiming a permanent tenancy right and 
that in the finally published Record-of- 
Rights of 1913 the tenure was also des¬ 
cribed as permanent. But the position 
here is that the tenant was in possession 
as tenant as the result, first of the kabu¬ 
liyat which was executed in 1842, and 
later on as the result of the arrangement 
which was arrived at in the rent suit of 
1911. So long as the tenant did not 
transfer his tenanc\, the question of in¬ 
terference by the landlord did not arise: 
see, for instance, Mahamed Mumtaz Ali 
Khan v. Mohan Singh (4), Birendra Ki- 
shore v. Mahamed Doulat Khan (5). 
The defendant’s purchase was only in 
1330, and so it is not possible that he 
could have acquired a permanent and 
!transferable right by adverse possession. 

My findings on the above points aro 
sufficient to show that the appeal must 

(2) [1005] 32 Cal. 41=31 I.A. -144=3 C.W.N. 

883 (P.C.). 

(3) [1005] 32 Cal. 51=31 I.A. 149=9 C.W.N. 

805 (P C.). 

(4) A.I.R. 1023 P.C. 118=45 All. ’419=20 O.C. 

231=50 I.A. 202 (P.C.). 

(5) [1918] 22 C.W.N. S5G=43 I.C. 59. 
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succeed. It is unnecessary therefore to 
deal with the other points that have 
been raised. The decree of the lower 
appellate Court is set aside and that 
of the trial Court restored. The plaint- 
ills appellants will get their costs of this, 
appeal before the lower appellate Court. 

Pankridge, J. —I agree. With regard, 
to the alleged permanency of the ten¬ 
ure it may very well be urged that this 
is a question of fact and we are bound 
by the findings of fact of the lower 
appellate Court. But as the case 
has proceeded it has become necessary 
to investigate the question on its merits. 

I am satisfied that the tenure in lespect 
of which the earlier kabuliyat was exe¬ 
cuted was not a permanent tenure for 
the reasons given by the Court below, 
and by ray learned brother. The judg¬ 
ments of the Court below have satisfied 
mo that no title to permanent tenure has 
been acquired by the defendant or his 
predecessor by adverse possession. There¬ 
fore, as the Court below has pointed out. 
the only ground on which the defendant 
can claim permanency is the compromise 
of 1912. Now, T am clear that the trial 
Court was in error in admitting the 
document Ex. J a vakalatnama, signed 
by the administrator acting on behalf of 
the predecessors of the defendants. I 
do not think that it is sufficient answer 
to the argument advanced hero that no 
objection was taken to its admissibility 
in the trial Court. It appears to me to 
be ono thing when a litigant takes no 
objection to a document which is ten¬ 
dered for the purpose of convenience and 
there is no doubt that if any objection 
were taken the strict method of proof 
would be employed : in such cases it is 
clearly wrong that the litigant should 
be permitted in the appellate 'Court to 
insist upon strict proof which he did not 
require in the trial Court. But the posi¬ 
tion is not the same where, as here, the 
document is inadmissible and unless it 
is admitted there is not any alternative 
method of proving it. In my opinion it 
is certainly not necessary evidence. 
Secondary evidence was tendered inas¬ 
much as one of the defendants spoke to 
the fact of the compromise but was ap¬ 
parently not in a position to speak to 
its terms from independent recollection. 
No attempt was made to satisfy any of 
the conditions precedent which would 
have justified him in refreshing hia 
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memory from the vakalatnama. Nor in¬ 
deed was the vakalatnama employed by 
the defendant for that purpose. It was 
possibly an error in tactics on the part 
of the plaintiffs to cross-examine the 
witness as to the contents of the vakalat¬ 
nama. But I do not think that this 
would materially alter the position for 
it is upon the vakalatnama and not- upon 
the oral deposition with regard to the 
• contents of the solenama that the 
learned Judge in the Court below has 
based his judgment. In these circum¬ 
stances it appears to me that there is no 
evidence as to the contents of the sole- 
narna. 

With regard to the other points raised 


I am by no means satisfied by the appel¬ 
lant's argument on the question of the 
presumed contents of the decree. It 
seems to me that it is probably right to 
say that inasmuch as the code specifi¬ 
cally requires that the compromise 
should be recorded, in the absence of any 
evidonce to the contrary, it may be pre¬ 
sumed that record was made of the 
compromise, and if such record was in 
fact made it appears to me that the 
idecision of the Privy Council in the case 
of Hemanta Kuviari Debi v. Midnapur 
Zemindari/ Co. (6) is an authority for the 
proposition that the terms of the compro¬ 
mise, even although not concerned with 
the operative part of the decree, for the 
purpose of S. 17, sub-S. 2, Cl. (6), Regis¬ 
tration Act need not be registered. At 
jthe same time I am inclined to agree 
with the contention of the appellant 
based on the fact that this saving clause 
has no application to the case of a lease 
which falls under Cl. (d), sub-S. 1 S. 17 
Registration Act. Lease • 

iv h ; E p' 6 “r t,o s 

although I apprehend this definition is Strictly 
applicable only for the purposes of that Act : 1 

ri e *f e ’’ in ifca 01 'dinary significance bears 
fc 5 e sa “o meaning as it does in the 
section to which I have referred and it in- 

fivf T eaS0S -? adein P er Petuity. There- 

cont’ents C n?fl ‘ if We «»• 

contents of the solenama as proved and 

would ^ that a3 fche respondent 
natnifv 8 ° aS C ?? tin * a tena ”cy in per- 
fs not Li® 7 - D -1°, 1 h ° ld thafc the ^lenama 

SSfeKS,* ,n 

181 A.M0(M 9 , P ' °- ,9=47 «*=*» I- 
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With regard to the construction of the 
solenama that turns upon the interpreta¬ 
tion of the term 'be mcadi" I agree with 
my learned brother that ‘ he meadi" does 
nob mean permanent. This view is sup¬ 
ported by the decision of the Patna High 
Court in (he case of Par$\an Kuer v. 
Till si Kuer (7). 

1 need only add that I do not think 
that the argument based on the fact that 
the vakalatnama was executed by the 
administrator is well founded. That 
would only make the lease voidable and 
not void and would not, I think make 
the agreement or compromise an illegal 
one. I agree in the order proposed by 
my learned brother. 

ILK. Appeal allowed . 

(7) [1918J P. H. C.’C. 11 = 2 Pat. h. J. 180 = 
S'J I. C. 658=1 Pat. L. \\\ 447. 
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Page, J. 

In re “Babcnfels (Stoomvaart .1 laals. 
chappij Nedarlands). 

Admiralty Suit No. 1 of 1927, Deci¬ 
ded on 28th February 1929. 

(a) Tort—Negligence—Colli sion — Suit for 
damages—Court has first to determine cause 
of accident. 

In evory suit for damages on account of 
collision on land or at sea the Court in the first 
place has to determine what was the causo of 
accident and tho causo moans the material even 
from which tho nccidont resulted. [P 100 C 2] 

^ (b) Tort—Negligence—Suit for damages 
—Accident partly caused by negligence of 
plaintiff and partly by negligence of defen¬ 
dants—Liability how to be determined ex¬ 
plained. 

Where tho negligence of the plaintiff or that 
of the defendant is tho solo causo of tho acci¬ 
dent tho mattor is froo from doubt. But diffi¬ 
culty may arise whoro accident is caused 
partly by negligonco of tho plaintiff and partly 
by that of the defendant. In such circumstan¬ 
ces it becomos duty of tho Court to ondoavour 
to ascertain whothor tho negligent net or om- 
missjon of tho plaintiff, or that of tho defen¬ 
dant, was tho cause of tho accident. If tho 
Court finds itsolf unablo to discover to what 
oxtont tho negligonco of tho plaintiff or that of 
tho dofoudant contributed to bring about tho 
accident, tho dofondant is ontitled to succood 
for in jtari delicto potior est conditio defen- 
dent% s . On tho othor hand, though tho plaln- 
tiff may havo boon guilty of negligonco and 
although that negligonco may in fact havo 
contributed to tho accidont, yot if fclio dofon¬ 
dant could in tho result by tho oxorciso of 
ordinary caro and diligonco havo avoided the 
mischief which happened, tho plaintiff’s nogli- 
gonco will not oxcuso him. In liko mannor 
although there may havo boon negligonco on 
the part of tho plaintiff, yot unless ho might, 
by tho exorcise of ordinary caro, havo avoidod 
tho consequoucos of tho defendant's uogligonco 
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lie is entitled to recover; if by ordinary care he 
might have avoided them, he is the author of 
his own wrong: A. /. R. 1923 Cal . 833, Foil.; 
Radley v. L. & .V. \V. Ry. Co. x 1 A. C. 754; 
Bridge v. The Grand Junction Ry. Co., 3 M. Jc 
ir. *244, Ref. * [P 93 C 2] 

y (c) Tort—Negligence —Negligence means 
failure to exercise reasonable skill in parti¬ 
cular circumstances. 

Negligence means failure to exercise reason¬ 
able care and skill in the circumstances, and 
a party cannot be held guilty of negligence 
simply because he failed to take tho right 
course or did what was wrong: Stoomvairt 
Maatschappj Nedarlands v. Peninsular and 
Oriental Steam Navigation Co. (18S0)5 A. C. 
876; Jones v. bonce (1816)1 Star hie 493; The 
Bywell cas? t (lS’37) 4 P. D. 210; The Mean - 
natch »/, (1807) A.C. 331. and S. S. Volute's case, 
(1922) 1 A. C. 120, Ref. [P 100 C 1] 

(d) Tort—Negligence—Damage due to two 
or more acts—It must be proved that the 
damage was effect of concurrent operation 
of those acts. 

If the cause of 'damage is the combined ope¬ 
ration of more acts than one, such acts need 
not be synchronous, for in order to establish 
that the damage was caused by more acts than 
one it is essontial to prove not that tho damage 
was the result of two or more simultaneous 
acts, but that it was the effect of concurrent 
operation of those acts .which in combination 
were tho cause of it: The Margaret , (1381) G 
R. D. 76 and S. S. Volute's case, 1 A. C. 120. 
Pel. on. [P 103 C 1] 

(e) Tort—Negligence—Collision—Tests for 
ascertaining cause same at common law and 
Court of Admiralty. 

In every collision case whether it occurs on 
land or at sea, the same tests are to be applied 
for the purpose of ascertaining the cause of 
accident and there is no justification for con¬ 
tention that authorities show that the rules of 
tho Court of Admiralty and tho rules of tlie 
Court of law as to what amounts being a fault 
occasioning an accident differ in the slightest 
degree: Cayzcr v. Carron Co., (1881)0 A.C, 
873, Ref. [P 103 C 2] 

(f) Tort —Negligence—Contributory negli¬ 
gence— In Admiralty liability is apportioned. 

Where the Court is of opinion that the da¬ 
mage was caused by the fault of two or more 
vessels, the Admiralty Cnirt imposes liability 
on both parties to make good the loss or da¬ 
mage "in proportion to the degree ‘-in which 
each was in fault.” [P 100 C 2] 

(g) Admirality —Prosecution under Act 12 
of 1859 should be launched after thorough 
enquiry. 

Circumstances attending a collision should 
be thoroughly examined and great care should 
be exorcised by authorities concerned before 
a prosecution in respect of it is launched 
against a pilot under Act 12 of 1850 [P 103 C 1] 

A. N. Chaudhnri , C. E . Bagram and 
T. Ameer Ali —for tho “Calcutta/* 

N: N. Sircar , J. Langfod James , S. J/. 
Hose, and W. TT. K . Page—tor the 
“Rabenfels.” 

Judgment.—On 29th August 1927 at 
about 12-12 p.m. the S. S. “Calcutta” 


collided with tho S. S. “Rabenfels” in 
the Fulta Bight on the river Hooghly. 
Ihe Calcutta” was proceeding up river 
a Hood tide nearing high water andon 
running at about four knots an hour, and 
the Rabenfels was coming down the 
river from Calcutta. Both vessels laden 
with merchandise were being navigated 
by pilots, Smythe being the pilot on the 

Calcutta” and Bacon on the “Raben¬ 
fels.” At the time of the collision the 
water in the river had risen about IS feet, 
the weather was fine, and tho visibility 
good. Owing to the shifting sand the 
navigation of the narrow reaches of tho 
Hooghly needs skilled seamanship as 
the width of the navigable channel con¬ 
stantly changes, tho width of tho chan¬ 
nel in the Fulta Bight between the 
creek cask buoy and about 1000 below 
the centre Fulta sand 'buoy varying 
from GOO to 900 feet. A further difii- 
culty ‘that pilot,s have to face is caused 
by the set of the Hood time as it rounds 
Fulta point to the south of the Bight. 
As the Fulta sands become submerged 
the tide is deflected in a northerly direc¬ 
tion, and eventually strikes the eastern 
bank near Fisherman’s Point, causing a 
back water ebb which, passing down 
the river and meeting tho Hood time, 
creates a whirl between tho Fulta Point 
and the lower Fulta Sand buoy known 
as the Fulta Point eddy. The effect of 
this eddy is that a ship moving up 
stream on the Hood tide has a tendency 
to go to starboard, and requires a star¬ 
board helm to keep her steady on her 
course. When the vessels sighted each 
other as the “Calcutta" was rounding 
Fulta point it may he taken that they 
were about a mile and a half apart, and 
both of them had their ball up denoting 
that they wore proceeding at full speed, 
the “Calcutta.’ moving at 10-12 knots, the 
“Rabenfels" at 8-9 knots over the ground. 
Taking their combined speed at 20 knots 
the vessels normally would meet in 
rather less than 3 minutes. Now under 
Art. 25, Collision Rules: 

"in narrow channols every steam vessel 
shall when it is safe and practicable keep to 
that side of the fairway or mid chanuol which 
lies on tho starboard sido of such vessel.” 

and it was common ground at tho 
trial that the “Calcutta”, proceeding up 
river on a Hood time, had tho right of 
way, and that it was customary and 
except in an emergency imperative, for 
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deepships to pass each other port to 
port in the Fulta Bight. The dimen¬ 
sions of the Calcutta were length 429 
feet, beam 56 feet, tonnage 5541 gross, 
3537 nett, her draught being 24 feet 
10 indies; thoso of the Rabenfels length 
464 feet, beam 57} feet, draught 27 feet 
7 inches, tonnage 8563 gross and 5310 
nett. 

Shortly after sighting each other and 
in answer to a signal from the Raben¬ 
fels, Smythe on the Calcutta blew two 
short blasts which indicated that he was 
directing his course to port (see Art. 28) 
and put the helm hard a starboard. On 
hearing the two blasts from the Calcutta, 
Bacon on the Rabenfels replied with 
two short blasts, and starboarded his 
helm. Immediately after ho had blown 
two short blasts, or at any rate within a 
few seconds thereafter, Smythe, as he 
admitted in tho witness box, realizing 
that he had made a mistake blew ono 
short blast, and put his helm hard a 
port. Bacon, whether or not he heard 
the one blast from the Calcutta, ob¬ 
served tho Calcutta paying off quickly 
to starboard, and realizing that a colli¬ 
sion was {inevitable blew three short 
blasts and reversed his engines, at the 
same timo putting his helm hard a port; 
both operations tending to throw the 
head of the Rabenfels to starboard. 
Smythe also blew three short blasts and 
when full astern; but within a few 
seconds a collision took place, the Raben¬ 
fels striking the Calcutta with the bluff 
of her port bow just forward of the 
bridge at an angle of 45 degrees. At the 
time of the collision .the Calcutta was 
heading towards the east bank at an 
angle of between 30 and 45 degrees. 
The effect of the blow upon the Calcutta 
was that she “became dead" and drifted 
on to the eastern bank of the river a 
little south of tho line of the centre 
Fu ta buoy. With the ebb of the timo 
m the afternoon she drifted back across 
the river, and grounded on the sand 
below the .centra Fulta buoy on the 
western side of the channel. About 
11 p.m. she broke in half, and became a 

tb« n°f' ^ Wh , 6n fch9 Raben fel9 struck 
the Calcutta her stem was bent to 

starboard, and as she slid along the 

port side of the Calcutta her anchor 

became entangled in one of the davits 

of the Calcutta; the anchor chain 

ian out and broke away from the 


remaining 


Rabenfels, and. the anchor 
fast, the Calcutta carried away .the an¬ 
chor with the chain attached to it and 
lying in tho water. Meanwhile the Raben- 
fells having got clear was taken down¬ 
stream about li miles and then put 
about and returned to Calcutta. On her 
way back as she passed tho Calcutta 
about 2 p. m. lying athwart of the 
centre Fulta buoy. The Rabenfels when 
returning went to tho westward of tho 
centre Fulta buoy having the Calcutta 
on the starboard bow, and reached Cal¬ 
cutta without further mishap. 

Now the question that arises is what 
was the cause of the loss and damage 
that resulted from the collision? Was 
it due to the fault of the Rabenfels or 
of the Calcutta or to the fault of both 
vessels, and if both vessels were at fault 
to what extent was the loss caused by 
the fault of each of them ? 

The law by which the rights of the 
parties in this case are to be determined 
has long been well settled, and in Natii 
Bala Sen v. Aulcland Jute Co. Ltd. ( 1 } 
(at p. 610 of 52 Cal.) I endeavour to ! 
restate the general principles as follows:* 

“Where the negligence of the plaintiff or that, 
of tho defendant is the solo cause of the acci¬ 
dent the matter is free from doubt.-But difficultv 
raay arise where the accidout is caused partly 
by tho negligence of the plaintiff, and partly b'v 
that of the defendant. In -such circumstance's 
it becomes the duty of the Court to endeavour 
to ascertain whether tho negligent act or omis¬ 
sion of the plaintiff, or that of tho defendant 
was the cause of the accident. If tho Court 
finds itself unable to discover to what extent 

the negligence of tho plaintiff or that of tho de¬ 
fendant contributed to bring about the accident 
the defendant is entitled to succeed, for in pari 
del,do pot,or est conditio dc undent is. On the 
other hand though tho plaintiff may have been 
guilty of negligence and although that negli¬ 
gence may in fact, havo contributed to the ac¬ 
cident >et if tho defendant could in the result 
by the exercse of ordinary caro and diligence 
have avoided the mischief which, happened the 
plaintiff s negligence will not excuse him. (Per 
Lord Penzance, Radley v. L. & N. H\ R,,' Co. 

In like manner, 

H?i t n° U t Bh f VL 0r0 ,“ ft ^« rtve beou ne 6 ligeUco on 
tho part of the plaintiff, -yet unless ho might 

by tho oxcrciso of ordinary care havo avoidod 

tho consequences of the defendant's negligence 

he is entitled to recover. If by ordinary care 

ho might have avoided them, ho is tho author 

of his own wrong. (Per Baron Parko in BrnL 

v. The Grand Junction Ry. Co. ($)." 

In every case: 


(}) A. I. R. 1925 Cal. 893=52 Cal. 602 

(2) [1876] 1 A. C. 754=46 L. J. Ex ' 573—05 

W. R. 147=35 L. T. 637. ?3 ~ 2,> 

(3) [1838] 3 M. & W. 244=49 R. R. 590. 
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"tho issue which the Court is called upcn to 
determine is whether the negligence of the de¬ 
fendant was the cause of the accident." * 

In my opinion, the investigating 
tribunal is : 

"well-advised to view the circumstances of the 
particular case broadly in the flight of the prin¬ 
ciples which I have restated and not to indulge 
in verbal refinements which are not only un¬ 
profitable, but tend to befog the clear issue to 
be decided." 

I should add: 

"that a man may not do the right thing nay, 
may even do the wrong thing, and yet not be 
guilty of the neglect of his duty which is not 
absolutely to do right at all events but only to 
take reasonable care and use reasonable skill 
and I agree that when a nun is suddenly and 
without warning thrown into a critical posi¬ 
tion due allowance should bo made for this, but 
not too much. (Per Lord Blackburn Stoom - 
vaart Maatschnppj Nedarlands v. Peninsular 
& Oriental Steam Navigation Co. (4), .at p. fill, 
Jones v. Boyce (5). The By well Castle [G). 'The 
Meannatchy (7). The Admiralty Commr. v. S. 
S. Volute (8)." 

Further, if the cause of the damage is 
the combined operation of more acts 
than one, such acts need not he synchro¬ 
nous, for in order to establish that the 
damage was caused by more acts than 
one it is essential to prove not that the 
damage was the result of two or more 
simultaneous acts, but that it was the 
effect of the concurrent operation of 
those acts which in combination were 
the cause of it. The Margaret (9), Ad¬ 
miralty Commrs. v. S. S. Volute (8). In 
this connexion I pray in aid and make 
my own the following observations of 
Wright, J., in a lecture delivered on 26th 
May 1927 at tho London School of Eco¬ 
nomics on the doctrine of proximate 
cause. 

"Lord Bacon quoting the maxim in jure 
causa proximo non remota spectatur thus adds: 
It were infinite for the law to consider the 
causes of things and their impulsion one on 
the other; it contenteth itself with the immedi¬ 
ate cause, and judgeth of each by that without 
looking to any further degree certain questions 
are involved. Does it mean nearest in time ? 
Does it exclude the concurrent operation of 
more than one cause ? I venture to think both 
questions must be answered in the negative. 
Other Synonyms have been suggested, such as 
causa causans (really a mere tautology), imme¬ 
diate, direct, dominant or effecient cause. In 
truth, the awkward epithet could almost bo 

~(4) [1880J 5 A. C. 870=52 L. J Adm. 1=29 
W. R. 173=4 Asp. M.C. 507=42 L.T. CIO. 

(5) [1810] 1 Starkie 403=18 R. R. 812. 

(G) [1879] 4 P. D. 219=1 Asp. M. C. 207=28 
W. R. 233=41 L. T. 747. 

(7) [1897] A. C. 351=00 L. J. P. C. 92. 

(8) [1922] 1 A. C. 129. 

(9) [1881] G P. D. 75=50 L. J. Adm. 07=29 
W. R. 533=4 Asp. M.C. S75=44 L.T. 291. 


dispensed with, because, in marine insurance 
as in other spheres of law, it is in general 
causation pure and simple which has to be as¬ 
certained. 

Indeed, I question, if, properly understood, 
the epithet indicates principles diflerenfc in any 
way from those applied in other branches of 
law whenever it becomes necessary to consider 
the sequence of events, and the relationship of 
cause and effect. In law we are in the range of 
common sense conceptions of fact and crude 
and imperfect logic. I question if any lawyer 
would now boast that the law is the embodi¬ 
ment of human reason. The growth of scien¬ 
tific methods, of historical research, and of 
economic studies, lias made thinking people 
realise that legal and judicial methods have 
ample scope, if the debates of lawyers and con¬ 
clusions of Judges aro more modest in their 
ambition and are aimed not at the discovery of 
absolute truth, but at the more practical end of 
solving practical difficulties in a manner more 
akin to the methods adopted by men of affairs 
in settling tho. grave issues of practical life. 
The aim of law is to do what is just and right 
by such methods, and it is a noblo aim. But 
the material with which it. works is on the 
level of every day ideas, and its principles aro 
not principles of exact thought. 

Cause, from this standpoint, means a mate¬ 
rial event from which another material event 
follows; and we have then cause and effect, not 
merely because of precedence in time, but be¬ 
cause by long experience humanity has seen the 
former followed by the latter, whence wo de¬ 
duce a causal connexion." 

In every collision case, whether it oc¬ 
curs on land or at sea, the same tests 
are to be applied for the purpose of as¬ 
certaining the cause of the accident, and 
there is no justification for the conten¬ 
tion 

"that any authorities shew that the rules of 
the Court of admiralty and the rules of a Court 
of law as to *'\vhat amounts to being a fault 
occasioning nn accident differ in the slightest 
degree per Lord Blackburn in Cayzer v. Car m 
ron Co. (10), [at p. 832]" 

although no doubt, where the Court is 
of opinion that tho damage was 
caused by the fault of two or 
more vessels the rule in admirality for 
assessing liability is different, for the 
Court in that event must allocate the 

liability to make good the loss or damage 
"in proportion to the degree in which each was 
in fault. Maritime Conventions Act, 1911, 
S. 1." 

In Cayzer s case (10) Lord Blackburn 
added that 

"the nature of tho thing, of course, requires 
that in applying thoso rules you should look to 
what the nature of the accident is. and to what 
tho neglect is, and investigating the causo of 
an accident, specially in a caso like tho present 
one whero tho collision already has been the 
subject of several enquiries, and much argu¬ 
ment and examination has been expended upon 

(Ton [1834] 9 A. 0. 873. 
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alleged discrepancies in the testimony of wit¬ 
nesses— the Court must he careful to keep the 

material incidents in their trim perspective, 
and not to attach undue importance to the 
particular times and exact situations to which 
the witnesses on various occasions have de¬ 
posed.” 

That was the reason, I think, why 
Lord Birkenhead in the S. S. Volute caso 
(8) observed that the 

“question of contributory negligence must be 
dealt with somowhat broadly and upon com¬ 
mon sense principles as a jury would probably 
deal with it: S . S.'Volute case (S) at p. 144,” 
for, as Lord Selborne pointed out in 
Spai/jht v. Tedcastte (11) at p. 219: 


“great injustice might be done, if in applying 
the doctrine of contributory negligence to a 
case of this sort the maxim causa proxima non 
remold special nr were lost sight of. When the 
direct and immediate cause of damage is 
clearly proved to ho the fault of the defondant, 
contributory negligence by the plaintiffs can¬ 
not be established merely by showing that if 
those in charge of the ship had in some earlier 
stafco of navigation taken a course, or exercised 
a control over the course taken by the tug, 
which they did not actually take or exorcise, a 
different situation would have resulted, in 
which the same danger might not have oc¬ 
curred, Such an omission ought not to be 
regarded as contributory ncgligonco if it might 
in the circumstances which actually happened 
have been unattended with danger but for the 
defendant’s fault, and if it had no proper con¬ 
nexion as a cause with the damage which fol¬ 
lowed as its effect." 


Now, applying these principles to the 
facts disclosed in the evidence the solu¬ 
tion of the problem in suit, to my mind 
is free from difficulty, and I am of opi¬ 
nion that this is a very plain case. I 
have had the advantage of the advice of 
two senior branch pilots of the Bengal 
pilot service as nautical assessors on 
matters relating to navigation and sea¬ 
manship, and I havetostatethattho con¬ 
clusions that I have formed and expressed 
on such matters coincide with the ad¬ 
vice that the assessors have given me. 
Indeed, it is a source of satisfaction that 
I havo found myself in entire agreement 
with the assessors on all the matters in 
■connexion with which they have special 
Knowledge and experience, and on which 
1 have sought their advice. 

^ after the conclusion 
ot the hearing the parties took steps to 
enable me-to visit the locale, and I 
thought it well to avail myself of the 
opportunity thus afforded to 'enable me 
more clearly to visualise, so to say, the 
g etting of the incidents leading up to the 

* U ] W 88 i r 7«t''ix 2 T 7 m 4 A " P,M - °* 40C=a9 
W. R. 761-=44 L. T. 689. 


collision, as to which I had already 
formed a clear opinion after hearing the 
evidence and arguments at tlie trial. 

Now, the material incidents in con¬ 
nexion with the collision took place 
within about three minutes from the 
time when the vessels first sighted each 
other as the Calcutta was rounding Fulta 
Point; but in order to view the situa¬ 
tion in its true perspective it must be 
borne in mind, as I have stated, that at 
that time, having regard to the com¬ 
bined speed at which the vessels were 
approaching each other, the Rabenfels 
and the Calcutta were between 1} and 
miles apart. I also find upon the 
evidence that if after the vessels first 
sighted each other they had been pro¬ 
perly navigated they could have passed 
each other safely either port to port or 
starboard to starboard. 

The normal practice—and except in an 
emergency the imperative duty — of a 
pilot placed in a situation such as that 
in which Sraythe found himself after 
rounding Fulta Point, and who had the 
right of way, would be to keep the Cal¬ 
cutta on her starboard side of the chan- 
nol and pass tho Rabenfels port- to port. 
Nevertheless, on hearing a signal from 
the Rabenfels (T will discuss later whe¬ 
ther the pilot Bacon on the Rabenfels 
blew one or two short blasts), Smythe 
on the Calcutta blew two short blasts, 
and put the helm hard a starboard. In 
the circumstances, as he had the right of 
way and it was for him to dictate the 
course of navigation, such a signal would 
indicate that ho was directing his course 
to port with the intention of passing 
starboard to starboard. Bacon replied 
with two blasts and put his helm hard a 
starboard as lie was bound to conform to 
the course dictated by the Calcutta, and 
after considering the evidence on the 
one side and on the other I am satisfied 
and find that if Smytho had continued on 
a starboard helm the vessels could, and 
in all probability would, havo passed 
each other safely starboard to starboard. 

But in the circumstances that was not 
a correct manoeuvre for Smythe to initi¬ 
ate and he admitted in the witness box 
that in giving the order for two short 
blasts he had made a mistako; and 
promptly realizing that he had given a 
wrong order immediately or after a few 
seconds endeavoured to correct his mis¬ 
tako by ordering one short blast to bo 
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blown. It was impossible, however, for 
him then to give any order that could 
have prevented a collision which had 
become inevitable. Now, if the order for 
two blasts was a mistake, a .fortiori the 
succeeding order for one blast was a 
fatal blunder, and I have no doubt or 
hesitation in finding that the cause of 
the collision was the action of Smythe 
in giving theso two orders. 

The next question that arises is whe¬ 
ther in so acting Smythe was guilty of 
negligence. 

Now, what was the narrative of the 
events leading upto the conclusion as 
presented on behalf of the Calcutta. 

According to Smythe the Calcutta 
rounded the Fulta Point in a normal 
sweep, and when she was clear of the 
eddy at the point marked green X on the 
composite plan lie took stock of the 
situation, and as he observed the Raben- 
lels at the point green X (not green 1') 
on the composite plan below the Creek 
Cash buoy between the figures 25 and 26 
heading towards the easter bank at a 
bad angle and showing her starboard 
side, he determined to go nearer to the 
eastern bank that usually he did in 
order to give the Rabenfels more room 
to pass port to port. He added that the 
Rabenfels was under the influence of an 
eddy or current coming from the creek 
opposito the red cask buoy which would 
have a tendency to set her head still more 
towards the easter bank. Upon the evi¬ 
dence, however, I am not satisfied that 
there was any eddy or current in the 
vicinity of the creek which would affect 
appreciably the navigation of the Raben¬ 
fels. Smythe further stated that whon 
the Calcutta was at green D, and the 
Rabenfels at green D the Rabenfels 
sounded two short blasts, and that ho 
replied with two short blasts and put 
his helm hard a starboard as the only 
possible chance of escaping a collision 
which then appeared to be inevitable. 
The course that Smythe indicated at the 
trial did not substantially differ from 
that of Baker, the master of the Cal¬ 
cutta, although it would appear from 
Smythe’s course that the Calcutta was 
hugging more closely the eastern bank. 
But at the trial Smythe placed the ves¬ 
sels much nearer each other when the 
first blast was blown by the Rabenfels 
than lie had done at the Marino Enquiry, 
and also closer together than Baker put 


the vessels at the trial, (blue C and R). 
Both Smythe and Baker insisted that 
after the time when the Calcutta came 
out of the eddy neither the Calcutta nor 
the Rabenfels changed her course until 
immediately before the collision, and 
that there was no room for a mistake on 
their part with respect to the first signal 
blown by the Rabenfels, for ,they both 
distinctly heard two short blasts from 
the Rabenfels. Rappange, the Chief 
Officer and Greenandaal the Third Officer 
of the Calcutta gave evidence to the 
same effect. The narrative of the acci¬ 
dent as told by Smythe and Baker to my 
mind is incredible, and I do not believe 
it. In order to test the truth of their 
story 1 will assurno that the Calcutta at 
all material times was on her starboard 
side of the channel, and that the Rahen- 
fels from and after the time when she 
was at the point green X (Y) or blue R 
was at a bad angle heading towards the 
eastern bank and showing her starboard 
bow, and I will also assume, as Smythe 
and Baker stated, that she continued 
on her course without any change of 
helm. If that were so, it necessarily 
would follow that the Rabenfels would 
have struck the eastern bank before she 
reached the date column, and the col¬ 
lision would not have taken place. 
Again, in such circumstances why 
should Bacon have sounded two short 
blasts indicating that he was directing 
his course to port, thereby accentuating 
the danger of the course that he was 
taking ? 

I asked witness after witness if 
ho could suggest any reason why 
Bacon should have given such an order, 
except that he suddenly had become 
bereft of his senses. No other reason 
was assigned, or, in my opinion, could 
bo suggested for giving an order so dan¬ 
gerous and senseless. If, however, 
Smythe had seen the Rabenfels conti¬ 
nuing to head across the channel to the 
east without changing her course in the 
way that he stated, I am of opinion and 
the nautical assessors agree with me 
that he ought to have endeavoured to 
breach his ship on the eastern bank. 
That was the course adopted I vonture 
to think rightly by the pilot on the 
Clan Mackellar which was following the 
Calcutta whon, on rounding Fulta Point 
ho observed tho’Calcutta and the Raben¬ 
fels three-quarters of milo ahead close 
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together abreast of the centre Fulta 
sand buoy. 

Apart from the inherent improbability 
of the allegation that the Rabenfels did 
not alter her course but continued stea¬ 
dily heading towards the east bank, the 
falsity of the story became further ap¬ 
parent during the cross-examination of 
Symythe. He was asked to mark on 
Ex. 2 the position of the Rabenfels in 
the channel after passing the Red Cask 
Buoy. He was then asked to mark the 
position of the Rabenfels in the channel 
at D1 here Smvthe had stated that the 
Rabenfels blew the first blast. It at 
once became obvious that the Raben¬ 
fels could not have reached the position 
in the channel at D1 where Smythe had 
placed her unless she had ported her 
helm and gone to starboard after she had 
left the earlier position that Symthe 
had marked on Ex. 2. Smythe was asked 
the following questions : 

Q. 426.—To me it appears as though it would 
he perfectly impossible for this blue vessel up 
above here to get to the spot. D1 without altera¬ 
tion of her helm ? Yes, sho must alter it. 


Q. 427.—I should have thought that sho 
would have to port fairlv considerably ? Not 
fairly considerably, but she would have to go 
ou porting all the time taking the bend. 

Q. 423.—Do you think that is what the 
Rabonfcls did ? I don’t know. 

Q. 420.—Unless she was a crab how else ca rt 
you explain her getting there ? She must 
have used hor helm to get there. 

Q. 430.—Could you possibly place the Raben¬ 
fels’ position at D1 showing how sho was an¬ 
gled acj-oss the stream ? Witness docs so. 

• 1 suggest to you that from tho position 

of the bluo vessel at tho north in order to get 
the position of tho.othor vessel it must have 
ported round the edgo of the sand, and then 
for some reason or other sho must have star¬ 
boarded violontly ? May have dono so. 
t 4 , 3 f*“ T bat is the only result of this map ? 
l would not say that for certain. 

Q. 433.—I suggest to you that that is tho 
only conclusion that you could draw from this 
niap ? That is tho conclusion I can draw 

from seeing her starboard sido when she was at 
that angle. 

Q. 434.—Looking at this map the onlv con¬ 
clusion I can draw is that this vessel must 
f 6 k nC po ! fel V round tho edge of that sand 

TWfb 6t ? r h ard ° d h °r heln > violently? 
Uon t know what ho did. 

da^C D0 Ti 0U . a8rea With fchafc? No - 1 

his helm 1 don fc know what ho did with 

iiHsass 

exerc, s i ng, I think, a wise dis- 
eietion, refused to mark .on the chart 


the position of the Rabenfels in the 

channel as Smythe had done : 

<J. 317.—You say that the Rabenfels was in 
the stream at a wrong angle ? Yes, heading 
to the east side of the channel. 

Q. 318.—You have already refused to put the 
vessel on the chart to show how she was 
heading ? Yes. 

Q. 319.—And you will continue to refuse ? 
Yes. 

Q. 320.—WilTyou tell me what portion of the 
stream she was in whether the cast bank or 
the west bank ? About the middle of the river. 

Q. 321.—Facing some angle or other to tho 
east bank ? Yes. 

Q. 322.—Did you ever see her alter her head? 
At the last moment. 

Q. 323.—Can you explain why she did not go 
ashoro ? I do not know. I cannot. 

A number of other witnesses gave evi¬ 
dence as to tho course taken by the 
Rabenfels, but the only witnesses to 
whose evidence I propose to refer in 
this connexion are Scoby the pilot Good- 
son Smyth the Master, and Wood the 
second officer . of the S. S. Ninkfield 
which had been overtaken by the 
Rabenfels in the vicinity of the Fulta 
Flat Buoy, and was following down the 
channel in the wake of the Rabenfels. 
The evidence of these witnesses was not 
in any way shaken in cross-examination 
and the effect of it was that the Raben¬ 
fels was on tho western side of the 
channel hugging the line of buoys, and 
using such port helm as was necessary 
to enable her to do. Scoby gave his 
evidence in a blunt and flank manner ; 
I was particularly impressed by his 
demeanour in the witness-box, and I am 
prepared to accept his evidence as that 
of a witness of truth. A number of wit¬ 
nesses on the one sido and on the other 
were called also in connexion with the 
question as to whether the Rabenfels in 
the first instanco blew ono or two short 
blasts. I do not propose to burden my 
judgment with a detailed discussion of 
this evidcncobut I have taken it into con¬ 
sideration and tho conclusion at which 
I have arrived on these points is that the 
Rabenfels in the first instanco blew only 
one short blast, and proceeded down¬ 
stream affcdr passing tho Fulta Flat Buoy 
in tho middle or on the western side of 
the navigable channel, and never came 
right over to the eastern side as stated 
by tho witnesses on behalf of the Cal¬ 
cutta. For these reasons the narrative 
of the events leading up to tho accident 
as related by Smythe and Baker, in my 
opinion, is incrdible* and I do not bo. 



pears to mo to be that the Calcutta 
was rounding Fulta Point in a wider 
sweep than pilots normally take “mak¬ 
ing an Admiral’s sweep of it” as -Good- 
son Smyth the master of the Winkfield 
put it ; that when Smythe steadied 
his vessel coming out of the eddy 
and was still in a position in which 
it was practicable for him to pass 
the Rxbenfels either port to port 
or starboard to starboard lie foolishly 
and improperly decided to keep to the 
western bank and pass starboard to 
starboard ; and in answer to the Raben- 
fels’ one short blast blew two short 
blasts to indicate to Bacon what his in¬ 
tention was. Realizing almost imme¬ 
diately that ho had made a mistake he 
endeavoured when it was too late to 
rectify his blunder by blowing one 
short blast and porting his helm ; but 
by that time an accident had become in¬ 
evitable, and very shortly afterwards 
the collision took place. Even assum¬ 
ing (although, in my opinion, it is not 
proved), that the Rabenfels came down 
the Fulta Bight “a little out of position” 
as Smythe had stated at the Marine 
Enquiry, I am clearly of opinion that at 
the time when Smythe made up his 
mind to blow two short blasts and to 
pass starboard to starboard no emer¬ 
gency had arisen through any fault on 
the part of the Rabenfels or otherwise 
which would justify the application of 
what is known as the Bywell Castle rule 
to free him from responsibility on the 
ground that in the circumstances negli¬ 
gence was not to be imputed to him for 
the wrong and improper order that he 
gave, and I hold that the cause of the 
collision and of the loss and damage that 
resulted therefrom was the negligence of 
Smythe for whose acts the owners of 
the Calcutta were responsible. 

The next question that arises is ’whe¬ 
ther the fault of the Calcutta was the 
sole cause of damxge, or whether it was 
caused by the combined action of the 
Calcutta and the Rxbenfels. Now, in 
considering the action of thoso on board 
the Rabenfels I feel bound to say that 
that whereas Bacon gays his evidence 
frankly and with calmness Smythe ap¬ 
peared to me to be determined to uphold 
his theory of the cause of the accident 
in every detail oven on points where it 
was apparent that it could not be ac- 
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cepted, and in giving his evidence at 
times he seemed to me to be following 
his bias rather than his memory. Hav¬ 
ing seen them both in the witness-box 
1 feel it incumbent upon mo to say that 
if Iliad to rely upon the uncorrobo¬ 
rated evidence of one or the other of 
them I should prefer to accept the testi- 
money of Bacon. In this case, however, 
a number of witnesses were called on 
both sides and the substance of Bacon’s 
narrative of the facts leading up to the 
collision was corroborated not only by 
Winters, the Master of the Rxbenfels, 
but also by those on the board the Wink- 
field. I was impressed by the way in 
which both Winters and Scoby gave 
their evidence ; they appeared to me to 
be free from bias and anxious to tell the 
truth, and I am prepared to placo reli¬ 
ance upon their testimony. Bacon’s 
version of the material events is sum¬ 
med up in his answers to the following 
questions : 

Q. 72.—As you went down lower you met a 
vessel, I believe ? Yes, the Sirdhana. 

Q. 73.—That is the vessel you told me you 
have seen at Fisherman’s Point ? Yes, I pre¬ 
sumed so. 

Q. 74.—Which side of the channel was she 
and which side were you when you passed her? 
She was on the eastern side and I was on the 
western side. 

Q. 75.—That is normal ? Yos. 

Q. 70.—Hid you any trouble in passing her 
at all ? None. 

Q. 77.—Had it any effect upon your subse¬ 
quent manoeuvres ? None that I know of. 

Q. 73.—Whereabouts was she when you 
passed the Sirdhana ? Above tho Fulta Creek 
buoy. 

Q. 79.—Having passed her did you take a 
normal course through tho Bight ; I more or 
less remained over to the western side of the 
centre of the channel. 

Q. 80.—As you were passing down the Bight 
did you see tho Calcutta ? Yes. 

Q. 81.—When did you first sight her? When 
I was below tho Creek Cash buoy. 

Q. 82.—Whcro was the Calcutta then ? Be¬ 
low the Fulta Point buoy. 

Q. 83.—What courso did you tako down the 
Bight ?-I proceeded down the western side of 
in id-channel. 

Q. 81.— What course did the Calcutta tako 
round Fulta Point ? She appeared to he fairly 
wide. 

Q 85.—At somo point coming down that 
Bight you blow one blast to the Calcutta ? Yes. 

Q. 80.—What did you do when you did that ? 
I ported my helm and went to starboard. 

Q. 87.—Had your head on to anything ? I 
got her head on to tho Centro Fulta Sand 
buoy. 

Q'. 89.—At the time when you blew that one 
blast where was the Calcutta ? 
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She was on my starboard how showing -it. c 
her starboard side. 

y. S').—That is pretty wilo coming round 
that corner ? Fairly wide as she was showing 
me her starboard side at that time. 

Q. 90.—The object of blowing one blast is to 
give information to the vessel coming as to 
what you are doing ? Y -s. 

Q. 91.—Had you any other object in blowing 
thisblist except telling him that? To get 
a reply blast from him which would indicate 
to me what he wanted to do. 

Q. 92.—Had you at that time in mind what 
course he would take ? I cannot say that I 
definitely had. 

Q. 93.—Thinking of it now had ho an alter¬ 
native ? He could have gone to tho other side 
so far as I know. 

Q. 94.—Which ship had the right of way ? 
The Calcutta had. 

Q • 93.—-Why ? B.*causj she was coming up 
with fcli3 flood. 

Q. 96.—You ar» bound to manoeuvre as sli* 
answers you, she having the right of way ? I 
had to manoeuvre my ship to try and coincide 
with his movements to carry out his action. 

y. 97.—I think you said that you blew one 
blast and ported over so as to get that buoy 
ah?ad ? Right ahead. 

Q. 9S.—Would it have been a possible man¬ 
oeuvre for you to havo gone to the west of that 
buoy, outside of it ? Yes. 

y. 99.—It would have been a very close fit ? 
It required skill navigation. 

Q. 104 Did you in fact that morning over go 
outsicl- that buoy ? That afternoon I did. 

Q. 105.—Wh *n ? On my return to Calcutta 
I went westward of the buoy. 

y. 127.—You rememh*r you said that you 
passed the Sirdhana in the Bight port to port ? 
Is that the normal ray you pass there ? Yes. 

y. 128. When you first sighted tho Calcutta 
how did you think that she was going to pass 9 
Fort to port. 

y. 129. Wh n you gave this one short blast 
did you get any answering signal to it ? Yes. 

Q. 130. What was it ? Two blasts from 
Calcutta. 

(?. 131.—What did that indicate to vou ? 
That he was going to port. That ho was going 
to starboard his h.dm and going to port. 

y. 132.-—On that what would be the proper 
man oeuvre for you to carry out ? The same 
6*arboard holm and go to port. 

138 'i _Did . , do so? 1 gave him two 

blasts Baking to tall him that I was going to do 
so, aud I ondeavourad to do so. 

Q. 134.—Did you continue that courso ? No 
hucansa 1 saw him shorty after that swinging 
¥ starb ™ rtl “cross my bow. b 

Thin what manoimvrj was left for 
you ‘o carry out ? To go full astorn. 

V- idii. Did you do so ? Yes 
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had ported her helm would theic have bom any 
collision in v«-m* opinion '? No. 

y. 142.—Take .another possiblitv; at fhetime 
wli-n tlu Calcutta i»l nv two short; blast?; if she 
contiuu d tu carry out that mauoevro and you 
hid blown your two short blasts and carried 
ou t tint id a 11 o • v r : the r • \vou 1 d h a ve bee n no 
collision ? No. 

y. 143.—At the time wh n you blew this one 

short blast th -re was time for vou to c.arrv out 

• • 

the manoeuvr* of cith ?r going to the castv-rn 
bank or k-vping along the west*rn bank and 
avoid a collision according as he manoeuvred *? 
If h e b o me knew what he was going to do, 
Yes. 

y. 144.—You said that after he blew two 
short blasts and you answered with your two 
short blasts that you saw his head paying oil or 
swinging to starboard ? Yes. 

y. 115.—That would indicate I take it that 
he wasou port heliu ? That is what you would 
suppose. 

<?; 146—Did you hoar any signal from him 
indicating that ho was proceeding on port 
helm ? No. 

y. 147.—Do you think that it is at all pos¬ 
sible that this would happen, that he gave two 
blasts and you answered with two blasts and 
while you were giving your blasts, lie gave one 
blast which you did not hear ? Yes, quite. 

y. 148.—You said that you answered his two 
short blasts with two short blasts, and you said 
that that was the proper thing to do in your 
opinion, and that if he had carried it out there 
would have been no collision ? Y**s. 

Q • —Once he altered his mind and did not 
carry it out was a collision avoidable ? No, I 
don’t think so then. 

y. 150—Could you havo done anything els A 
except to go astern in those circumstances ? 
No. 

y. 151.—What is th • effect of going ast-rn ? 
It pulls her head to starboard. It really pushed 
my stein to port; that action is bigger than 
pushing my head to starboard. 

Now, although I am not satisfied that 
the Calcutta when rounding the Fulta 
Bight took quite as wide a sweep as. 
that indicated by Bacon on the compo¬ 
site plan (marked iu black), 1 find that 
in subst-auco tho narrative of the acci¬ 
dent as told by Bacon is correct. To 
my mind it is inconceivable that Smytlio 
having the right of way should havo 
sounded two short blasts (whether or 
not ho was under the impression that 
Bacon had sounded two short blasts) un¬ 
less ho was well over on the western 
side of tho channel and had decided to 
pass tho Rabonfels starboard to star¬ 
board. I have held that the ordor for 
two short blasts was erroneous and im¬ 
proper, and upon no other hypothesis, as 
it seems to me, could such an order havo 
been given by a pilot so experienced as 
Smythe undoubtedly was. 
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In my opinion, ami on this matter I 
find myself in agreement with the ad¬ 
vice that the asseesors have given to me, 
Smythe had ample time in which to 
mako up his mind what he would do, 
and how he would pass the Rabenfels 
before he gave the order for two short 
blasts, and there is no ground for the 
contention that ho gave the order in the 
agony of an emergency created by the 
action of the Rabenfels. 

What then, is the negligence on the 
part of Bacon which it is contended was 
the cause of the collision ? It was at 
one time suggested in the course of the 
triaj that because Bacon had not 
noticed the Calcutta near Hooghly Point 
when the Rabenfels was at Fisherman’s 
Point there was not a proper look out 
kept on the Rabenfels. But what had 
that to do with the accident, unless it 
were to be held that on sighting the 
Calcutta from Fishermans point the 
Rabenfels ought not to have entered 
the Fulta Reach till the Calcutta had 
passed her, and, therefore, in some way 
or other the failure to sight the Cal¬ 
cutta was the cause of the accident. 

Inasmuch, however, as it is not open 
to doubt or controversy, in my opinion, 
that when the Calcutta and the Reben- 
fels first sighted each other in the Bight 
as the Calcutta was rounding Fulta 
point there was no difficulty or danger 
in the situation, and the vessels 
under proper navigation could have 
passed each other either port to port or 
starboard to starboard, I am not dis¬ 
posed to labour this part of the case 
that was presented on behalf of the 
Calcutta, for applying the principles of 
law that I have restated the failure of 
the Rabenfels to sight the Calcutta from 
Fisherman's Point was no more the 
cause of the collision than the failuro 
of the Rabenfels to remain in her moor¬ 
ings at Calcutta. I arrive at the same 
conclusion for the same, among other 
reasons with regard to the contention 
that if the Rabenfels had not overtaken 
the Winkfield at or about Fulta Flat 
buoy or passed the Sirdhana above the 
Creek Cask buoy she would not have 
been “ at a bad angle ” and the collision 
would not have taken place. Further, 

I am not satisfied upon the evidence 
that the Rabenfels committed a breach 
of Chap. 11,R. 5 of the Hooghly Rules by 
overtaking the Winkfield in the Fulta 


Bight, although no doubt she overtook 
her somewhere in the vicinity of the 
Fulta fat buoy. 

Again, I am not satisfied that the 
Rabenfels in passing the Sirdhana in the 
Fulta Bight was acting in contraven¬ 
tion of any warning against passing ves¬ 
sels in the Fulta Bight that was then 
in operation. It appears that towards 
the end of 1926 the sand had shifted in 
the Bight, and had lessened the width 
of the navigable channel, and that a 
warning against passing vessels in the 
Bight had been posted on the notice 
hoard in the Port Ofiice in December 
1926. The warning notice was not pro¬ 
duced, and its exact terms were not 
proved, but in any case 1 am satisfied 
that in August 1927 it had become a 
dead letter, for the navigavablo channel 
by that time again had been restored to 
the width prevailing before December 
1926, and all the pilots who were called 
as witnesses agreed that before August 
1927 it was the universal practice of 
pilots to pass though not to overtake 
vessels in the Fulta Bight. In my opi¬ 
nion the action of Bacon in overtaking 
the Winkfield and in passing the Sir¬ 
dhana, which operations he carried out 
in a proper and seamanlike manner, in 
no way caused the collision that took 
place between the Calcutta and the 
Rabenfels. What then is the alleged 
negligence on the part of Bacon alter 
the two vessels had first sighted each 
other in Bight that it is contended was 
the cause of the collision ? 

It was urged by learned counsel oir 
behalf of the Calcutta that if the colli¬ 
sion took place at the point marked 
green C'as.stated by Smythe, the Raben¬ 
fels must have been on the wrong side 
of the channel, and must have run¬ 
down the Calcutta who had chance of 
escape thus causing the collision. ‘ She- 
pushed me ashore, broad side " Smythe 
said. Now, in considering what was 
the position of the vessels in the stream 
when the impact took place somewhere 
in the navigable channel in the vicinity 
of a line between the Centre Fulta buoy 
and the figure 61 it must be borne in 
mind that at this point the channel was 
not more than 650 feet wide, and with 
the Calcutta heading an angle of dO-45 
degrees towards the oast bank, and the 
Rabenfels striking her at an angle of 
45 degrees it is apparent that the ves- 
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sels were straggled across the st ream at 
the time when the collision occurred, 
and in such circumstances it would 
not be easy to estimate exactly where 
the vessels were in relation to the east 
bank and the Centre Fulta buoy. Pater¬ 
son Smith the master of the Clan 
Mackeller hearing the anchor cable run¬ 
ning out looked ahead, and in his opi¬ 
nion the vessels at that time were about 
100 feet from the eastern bank, but he 
could not say whereabouts in the channel 
the actual collision had taken place. The 
witnesses from the Winkfieltl, Scohy, 
Goodson, Smith, and Wood all stated 
that the impact took place in midstream 
and after considering all the evidence 
adduced on this point I find that the 
collision took place in the middle of the 
navigable channel somewhere in the 
vicinity of the Centre Fulta buoy, and I 
am satisfied that the Rabenfels was 
never right over on the eastern side as 
stated by Smyfche. Tn my opinion the 
Calcutta, which had way on when the 
Rabenfels struck her, continued to move 
with her own momentum towards the 
eastern bank after the collision, and 
struck that bank at about the figure 61. 

It was next contended that the Raben¬ 
fels, being at a bad angle after passing 
the Winkfield and the Sirdhana, blew 
two short blasts in order to pass the 
Calcutta starboard to starboard, but I 
find that the Rabenfels kept a normal 
course coming round into the Bight, and 
was not at a bad angle as stated by 
8mythe, and as I also hold that Bacon 
in the first instance blew only one short 
blast I am of opinion that this contention 
on behalf of the Calcutta is ill-founded. 
I go further, for in my .opinion even if 
the Rabenfels was “ a little out of posi¬ 
tion ’ that connot be regarded as in any 
way the cause of the collision. Such a 
contention cannot be upheld, in my opi¬ 
nion, taking into account Smytho’s evi¬ 
dence alone. 
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Q. 318.—And yon s.iy she was a little out of 
position ? Yes. 

<3- 3l 9.—Can you remember which side of the 
river she was ? No. I could not. Sh‘ was out 
of position as regirds her angle. That is whit 
I want you to get at. 

Q. 3*6.—Was there anything to prevent her 
going over on to her starboard side ot the 
channel ? Xot if she had her helm hard-a- 
port, as I stated before. 

Q. 321.—1 11 the position in which you were if 
she had given one short blast and ported her 
helm and proceeded, there would have boon no 
collision ? I could not tell you. 

(3. 322.—Provided that you went up on the 
eastern bank? Yes and she answered her 
helm. Don't forget that. 

Q. 323.—Do you suggest that she did not 
answer her helm ? I could not ; she did not 
appear to me to change her line of direction. 
I always saw her starboard side. That was 
just my own impression at the time. 

Q. 324,—Court :—You did not notice her 
change her line at all ? No. 

Q. 3*25.—If she had ported her helm you 
thought you could pass port to port ? When 
we wore in this position. 

<3. 3 G.—At that time provided both ships 
were properly navigated there was no danger of 
collision ? No, that is my impression. 

Q. 327.—The correct thing for the Calcutta 
to do was to proceed along the eastern bank of 
the river ? Yes. 

Q. 328.—And the correct thing for the Raben¬ 
fels to do was to proceod along the western 
bank ? Yes. 

Q. 329.—You are not able to assist us at all 
in saying how far off the western bank the 

Rabenfels was at that time ? No. 

# 

Tlie last contention on behalf of the 
Calcutta was that the Rabenfels ought 
to have slowed down her speed or 
stopped in order to have allowed the 
Calcutta to pass her either (1) when she 
first sighted tho Calcutta, or (2) after 
Bacon had sounded his first signal of one 
short blast ; or (3) after he had sounded 
his second signal of two short blasts. 

In my opinion none of these conten¬ 
tions can be upheld. As to (1) it is 
enough to say that it was not really it 
matter of dispute at the trial that at 
that stage the vessels were in a position 
in which they would pass each other 
safely if they wore navigated in a nor¬ 
mal and skilful manner, and there was 
no reasonable ground to induce Bacon 
to ease his engines or to proceed other¬ 
wise than in tho usual way with his ball 
up ; or, indeed, to justify him in so 
doing. As to (2) it was urged that as 
the Calcutta Imd the right of way it 
was improper for Bacon to havo given 
any signal, and that be blew bis whistle 
because he must have known that there 
was danger, and ought to have eased on 
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stopped. 1 am clearly of opinion that 
in giving a signal to indicate that he 
was pursuing a normal course to his 
starboard side of the channel Bacon in 
the circumstances was acting in a proper 
and seam inlike manner. When lie saw 
the Calcutta rounding the Fulta point 
in a rather wider sweep than vessels 
usually take in my opinion it was reason¬ 
able and prudent for him to indicate 
that he would he following a normal 
course unless the Calcutta directed some 
other course. Bacon in cross-examina¬ 
tion was asked: 

V- C01.—Before you blew your first blast 
your idea was that the “ Calcutta ” was in 
difficulty with the tide ? I do not know that I 
thought of it in that light. I did not know 
what she was going to do or whatt she was cap¬ 
able of doing. 

(J. 002.— Then when she started drifting 
northwards you thought that something unsual 
was happening ? At what time ? 
sQ. G03.—Shortly before vou blew vour first 
i)l ist ? I thought that she was taking a pecu¬ 
liar course round there. And I would exactly 
indicate to her what I was going to do. 

V- 604.—Did you at that time think that she 
was possibly going to take western course ? 1 
did not know what she was going to do. 

<J. 005.—Did you think that ? I was pre¬ 
pared for him to do anything so long as ho 
gave mo an indication as what he was going 
to do. 

Q. 000.—Did you think tint something bad 
gon * wrong with the Calcutta ? After giving 
my one bl ist i thought that something might 
possibly havi gone wrong. 

(J. GOT.—Which m iv have been due to the 
current in the eddy ? No, becauso if he had 
been in that eddy he would have swung to his 
starboard side. 

Q. 009. — Didn’t you think that his steering 
gear might have broken then, or his vessel 
might have got into the eddy? I am afraid I 
cannot say exactly what might -have happened, 
or might have been wrong. 

% (J. C0J.—Before ygur first blast did you not 
expect him possibly to keep to the western side? 
Jit* might have done that seeing his peculiar 
position. 

010.—That was the reason why you gave 
your first blast according to you ? I gave that 
blast to indicate to him that I was directing 
my course to starboard. 

V- Oil.—Is it true that you gave the first 
blast because you thought that she was going 
to the western side, and you wanted informa¬ 
tion ? I gave the first blast to indicate that I 
was directing my course to starboard, and with 
the hope that lie would give me some reply or 
indication as to what direction he was going 
to take. 

See tho U s 1:mo or (12) ; the Corinth ion ( 13) 

(12) [1902J P. *250=71 L. J. P. 103=18 T.L.R. 
727=0 Asp. M. C. 310=51 W. R. 93=87 
L. T. 55. 

(13) [1903] P. 200=79 L. J. P. 121=25 T.L.R. 
093=53 S. J. 050=11 Asp. M. C. 2C4 = 10L 
L. T. 205. 


and the Meganlic (14). But there is a 
further answer to this contention. As¬ 
suming, as I have found to he the fact, 
that when the vessels first sighted each 
other in the Bight there was no reason 
for Bacon to suppose that the Calcutta 
could not and would not pass the Ra- 
henfels in the normal way, it was clear¬ 
ly established by the evidence and I find 
that vessels answer the helm better and 
are more easily controlled when pro¬ 
ceeding at some speed than when going 
slow, and that it would have been a bad 
manouvre on the part of Bacon to have 
eased or stopped his engines until 
Smythc had indicated what course ho 
was proposing to take. Indeed, Smythe 
agreed with Bacon and Winters that to 
have slowed down would have been bad 
seamanship on the part of Bacon. 

Smythe was asked: 

Q. 505. I just want to remind you of the 
statement you made in Aliporc Court. You 
said there that it would havi been .a bad mano- 
cvnre for Mr. Bacon to slow down ? No, I do 
not remember what I said there. If you show 
it to me under my signature I might be able to 
say. (Then says). Yes, 1 remember it now. 
That was $n the question of his unskilfulness. 

Q. 507.—Do you agree that it would bo a bad 
manoeuvre ? Yes. 

Upon this matter I sought the advice 
of the nautical assessors, and they en¬ 
tirely agreed with mo that it would 
have been had seamanship on the part 
of Bacon if he had slowed up or stopped 
before he heard the two short blasts 
from the Calcutta. As to (3) in my 
opinion, and the advice of the assessors 
is in accordance with my view, after 
Smvthe had sounded two short blasts 
followed by one short blast the collision 
was inevitable, and that, although Bacon 
did all that he could to avoid and mini¬ 
mise the severity of the impact, at that 
stage nothing could be done to avoid 
the collision taking place. 

After considering the evidence as a 
whole I am of opinion that the Raben- 
fels at all material times was navigated 
in a skilful and proper manner; that 
Bacon was not in any way guilty of 
negligence and that the collision was 
not caused by any act or omission on the 
part of those on board the Rabenfels. 
In my opinion, the solo cause of the 
collision and of the loss that resulted 
therefrom was the improper and negli¬ 
gent navigation of the Calcutta by 
S mythe, and I hol d t hat the loss and 

(14) L1015J 31 T. L. 11. 190. 
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damage was caused solely by the fault 
of the Calcutta. 

This case has been fully and skilfully 
presented and argued on both sides, and 
learned counsel on behalf of the Cal¬ 
cutta in his final address, if I may he 
allowed to say so, properly and hand¬ 
somely expressed regret for what he re¬ 
garded as the ill-advised step of putting 
Bacon on his trial for his action in con¬ 
nexion with this accident. 1 desire to 
endorse and associate myself with these 
observations ofjMr. Chaudhri. The duty 
of navigating deepships in the Ilooghly 
is never an easy one, and the pilots are 
always subjected to strain and anxiety. 
Pilots, of course, are required to exer¬ 
cise skill and foresight, hut they are 
not expected to be infalliable, whether 
or not it is necessary or expedient to in- 
tiate proceedings under Act 12 of 1859 
must depend upon the particular facts 
of each case. In the present instance 
no misconduct or moral delinquency was 
to be imputed to Bacon in connexion 
with this collision, and, having regard 
to the evideuco before the Marine Court 
of enquiry, and to the findings of the 
Marine Court, among others, that the 
proximate cause of the accident was tho 
blameworthy action of Smythe and that 
on certain important and material issues 
the evidence of Smythe would not be 
accepted, I am bound to say that Ido 
not find it easy to understand why it 
was deemed necessary or reasonable to 
put Bacon alone on his trial, and thus 
compel him to suffer the anxiety, humi¬ 
liation, and expenso that such a prosocu- 
sion must entail. 

| III have spoken strongly on this mat¬ 
ter (although I hope not in unmeasu- 
led terms), it is because I feel strongly 
that the circumstances attending a colli- 
should thoroughly be examined; 
and that great care should be exercised 
by tho authorities concerned before a 

£eain^ tl0n -w r<JSp0cfc of ifc 5s Punched 
against a pilot under this Act. It will 

be a source of satisfaction to all those 

the C Hoochl ,nWith tlle navi Sation of 
has Uken^nl thafc '. nofc ' vifc hstanding what 
oollisiin iu. . with this 

b& B 7 n a s tlTIhs rem “rr- 

which after 24 year's 


with costs, including tho costs of the 
two commissions and reserved costs (it 
any), on scale No. 2. 

V.B. R.K. Suit distni. 
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SUIIHAWARDY AND JACK, JT. 

Abkoy Charan Modal ;—Plaintiff 
pellant. 

v. 

llam Sunder Sliaha ami other'. • 


~ Ap- 


De- 


fendants—Respondents. 

Appeal No. 2125 of 1925. Decided on 
2nd May 1929, from appellate decree of 
First Addl. Dist. Judge, Dacca, D'- L’Otii 
July 1925. 

(a) Bengal Tenancy Act (8 of 1885), S. 22 
*(2)—What ceases to exist is not holding but 
occupancy right in it. 

Where a patnidar purch is>s a holding under 
the pitni what is extinguished under .s. 2 ; c>) 
is occupaucy right in the holding and not the 
holding itself: 24 Cal. 113, Foil. (1* 110 0 l 1 

(b) Bengal Tenancy Act (8 of 1885) S 22 
(2), as amended by East Bengal and Assam 
Tenancy Amendment Act (1 of 1908) — 
Amendment is not retrospective. 

Where a cosbarer landlord purchases a rai- 
yati bolding before amendment of .$. %■> (O) j )V 
the East Boagal and Assam Act, his 'i’ 3 .citioii 
under the Act as amended is not a fleeted since 
the amending Act is not retrospective in its 0 pe- 

rat o n ' , [P 110 Cl] 

s « r «t Chandra Basal;, Iiajcndra 
Chandra Guha and Cham Chandra 
Chondhuri —for Appellant. 

Gunada Charon Sen and Prcsanta 
Bhusan Gupta for Respondents. 

Judgment-D, this case the plain¬ 
tiff who is the appellant brought a suit 
to recover klias possession of the lands 
of schedules kha and ga to tho plaint on 
the allegation that tho said lands we.o 
klias khamar lands appertaining to seven 
pice share of the patni which originally 
belonged to defendant l’s father Ram 

,^h Shah and. which was purchased 
subsequently by the plaintiff in an auc- 
tion sale in execution of a mortgage de- 
cree The plaintiff's case is that defen¬ 
dant I s father who was a patnidar to the 
extent of seven pice share in tho patni 
had purchased certain holdings under 
the patni and was in possession of thorn. 

The patni right of defendant l's father 

having been sold defendant had no right 
to retain possession of tho klias land 
which passod with the patni to the plain- 

i ’• 6 Court dismissed tho 

Plaintiff s suit in respect of the schedule 
kha land but decreed it in respect of ga.. 
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Thc lower appellate Court on appeal by 
the plaintiff confirmed the decree of the 
trial Court dismissing the suit in respect 
of the schedule kha lands. 

The point that arises in this case is 
the effect of the purchase by defendant 
l's father of the raiyati holdings under 
the patni. These purchases were made 
in 1883 and IS9G prior to the amendment 
of S. 22, Ben. Ten. Act, by the East 
Bengal and Assam Act of 1908. If by his 
purchase defendant I’s father under the 
old S. 22, Cl. (2), lost only the occupancy 
right but the holdings were not extin¬ 
guished, the plaintiff is not entitled to re¬ 
cover possession of them unless the amen¬ 
ding Act of 1908 had retrospective effect 
kvhich it has been held it has not. If on 
the other hand under the law defendant* 
I s father’s purchase destroyed not only 
the occupancy right in the holdings but 
also the holdings themselves the plain¬ 
tiff is entitled to succeed. 

If the question raised in the case were 
res integra wo would have given careful 
consideration to the submissions made 
on behalf of the appellant. But it seems 
to he covered by a Full Bench decisiomof 
this Court and a number of cases follow¬ 
ing it. In the case of Jawadul Tlnqv. 
Horn Das Saha (1), a case tried by a 
Bench of five Judges it was held that un- 
der;sub-S. 2 S. 22, Ben. Ten. Act before the 
amendment, on a proprietor purchasing 
an occupancy holding the holding did not 
cease to exist but the right of occupancy 
ceased. This decision was followed by 
the Full Bench in Ram Mohan Pal v. 
Sheikh Kachu (2) and it has since been 
followed in every reported case in which 
the point arose for consideration: Akliil 
Chandra Biswas v. JIusan Ali Sowdagar 
:(3), Puma Chandra Ron v. Mathura 
Mohan Shah (4) and Profulla Nath 
Tagore v. Secy . of State (5). There is 
one reported case which seems to have 
taken a different view. In Roslian Ali 
v. Chandra Mohan Das( G) it was practi¬ 
cally held that the law after the amend¬ 
ment of S. 22 was the same as before it 
and the proprietor purchasing an occu¬ 
pancy holding did not hold tlie raiyati 

(1) [1807] 24 Cal. 143 = 1 C. W. N. ICG. 

(2) [1005] 32 Cal. 38G=1 C. L. J. 1=0 C.W.N. 

210 (F. 13.). 

(3) [10131 18 C. L. J. 262=20 I. C. 608=19 C. 

W. N. 246. 

(4) A. I. R. 1023 Cal. 210. 

(5) A. I. R. 1021 Cal. 420. 

. (6) A. I. R. 1023 Cal. 701 = 50 Cal. 740. 
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hut possessed the holdings as proprietor. 
It will not he profitable to consider the 
ratio decidendi of this- case as we are 
hound by the Full Bench decision above 
referred to and the cases in which it was 
followed. But it is argued that the Full 
Bench decision in Ram Motion Pal v. 
Sheikh Kachu (2) has been impliedly 
overruled by their Lordships of the Judi¬ 
cial Committee in the Midnapur 
Zemindari Co. v. Naresh Narayan Roy 
(7.) That was a suit for a partition 
by Naresh Narayan Roy against the 
Midnapur Zemindari Company in which 
one of the defences put forward by the 
company was that the company held 
jote rights in the lands in suit. In the 
authorized report it does not appear 
when the holdings were acquired by the 
company before or after the amendment 
of 1908. But assuming that it was be¬ 
fore the amendment it appears that their 
Lordships were considering the question 
which was raised, namely’ whether the 
company obtained jote rights in the 
holdings acquired by them. On this 
point their Lordships observed thus: 

"No coskarcr can as against his coskarers 
obtain any jote right, a right of permanent 
occupancy, in tho lands held in common nor 
can he create by letting the lands to cultivators 
as his ton mts any right of occupancy of -the 
lands in them." ; 

In another passage their Lordships re¬ 
marked: 

"Even if the Midnapur Zemindary Company 
purchased any jote rights in lands held in com¬ 
mon by the cosharers such a purchase would in 
liwbcheld to have been a purchase for the 
benefit of all tho cosharers, and tho jote rights 
so purchased would by the purchase b3 extin¬ 
guished." 

These are tho two observations in that 
case which have any bearing upon the 
question before us. It seems that their 
Lordships in that case were not consi¬ 
dering the effect of a purchase by a co- 
proprietor under the old S. 22 (2) on tho 
holding hut were examining whether tho 
Midnapore Zemindari Company had a 
permanent occupancy right in tho hold¬ 
ings purchased by them. When their 
Lordships said that the purchase made 
by a cosharer is for tho benefit of his 
cosharers they meant to make it clear 
that the jote right ceased to exist for tho 
benefit of all the cosharers as it would 
by the purchase bo extinguished. It 
will be charging the Judicial Committee 

Irf aTiT R. 1321 P. C. 141=51 Cal. 631=5^ 
A. 203 (P. C.). 
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with deciding a point not raised before 
it or argued, the effect of which decision 
might be to overrule the Full Bench 
decision of this Court and a number of 
other cases in which the same view was 
taken without examining those cases. 
In my opinion the decision of the Judi¬ 
cial Committee lays down only that if a 
cosharer purchases an occupancy hold¬ 
ing the permanent character of the hold¬ 
ing is destroyed, but it does not decide 
that the raiyati also ceases to exist. A 
reference in this connexion may bo made 
to the case of Collar Bibi v. Aswini 
Kumar (8) where the Privy Council case 
of Midnapur Zemindary Company v. 
Naresh Narayan Roy (1) was considered. 
It may he lifted in passing that the 
Amending Act of 1908 was passed to un¬ 
do the effect of the decision in J a wad ill 
Huy's case (1) and the Full Bench deci¬ 
sion in Ram Moll on Pal's case (2). 

There is a finding of fact by the lower 
appellate Court which' .'disposes of the 
plaintiff’s claim in respect of this hold¬ 
ing with the exception of <the seven pice 
share owned l.y defendant l's father. 
Ihat Court finds that all the cosharer 
landlords with the exception of defen¬ 
dant 7 admit that they granted a jote 
settlement pf this land to defendant l’s 
father after his purchase and the evi¬ 
dence shows that the father of defen¬ 
dant 7 recognized these jotos. This fact 
is proved by numerous rent receipts and 
l>y the settlement khatiaus which are in 

foTn ° e ri ant ’ 0n fcl,is filing of 
fact the plaintiff is not entitled to sue 

ceed in respect of fourteen annas one 

Pico share in the holding. As to the 

seven pice share owned by defendant l’s 

the la "' we l>e 

js not entitled to it. 

The result is that this appeal is dis 

hissed with costs. The respondents who 
have appeared have filed a cross-objection 
n respect of Sch. ga to to the plaint The 
teamed Subordinate Judge i n his iudn 

medOo^ ° bS8r k- d that defendan * 1 has 
ComCs find- S '° b i 0Cfc,On against fc,i e trial 

£ £S? b “ 

Siebd bel ° W V fchis statement ?n 

Judge it °! the learn0d Subordinate 
uage it seams to us that the cross oh 

JQctionsmi^hUiave been filed but 

W A -XXl9290^T253:- — 


not brought to the notice of tlie Judge 
much less were they urged at the hear¬ 
ing of the appeal. We cannot there¬ 
fore, entertain them in this Court. The 
cross-objections aie al~o dismissed but 
without costs. 

v.H. R.K. Appeals and cross-objections 

dismissed. 
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Rankin, C. J. and Schkawardv, J. 

Gorai Mollah and others— Plaintiffs— 
Appellants. 

v. 

Panchu Haidar and others —Defen¬ 
dants—Respondents. 

Appeal No. 2268 of 1927, Decided on 
18th July 1929, against appellate decree 
of Second Class Sub-Judge, Farid pur. 
D. - 27th May 1927. 

(a) Bengal Tenancy Act (6 of 1885), S. 22 
(2)-Suit for ejectment — Defence that par- 
tie* are not under-raiyats but raiyats—They 
must prove it. 

In a suit for ejectment if the defence to the 
suit is that the defendants are not under raiyats 
but raiyats it is for the defendants to make that 
defcnco good, particularly if fchev have to begin 
by admitting that their tenancy'in origin was 
an uudor-raiyati, [p q 2 ] 

,J. b ) Tenancy Act (8 of 1885), S. 22 

(Z)-Occupancy right only and not tenancy 
right cease* to exi*t. 

frtr '^ e . n the occupancy right in land is trails- 
mrred to a person jointly interested in the land 
-P:? p ^ oc or Permanent tenure holder, it is 

T CUpin 7 ooases to exist 

94 tenancy holding:-32 Cal. 330 (F.B.), 

&•**«>“ :ln d 37 Cal. 703. Fall. ■ j r )/ 
19-3-Ca/. 701 and J. I. R. igoj p.c.'ui, /)[,/ ' 

41'!" Ghose—(or Appellants^ 

nt i b ' C '\ aran Das Oupta and Jogesh 
Chandra Sinha—tor Respondents. 

Rankin C. J.- In t , lis ifc 
pears that, in 1897. plaintiff 1 purchased 

lrUi°n UP . anC l' mii ; ati intorcst «nder a 
ceitain howla. In 1898, he took a 

kabuliyat from the defendant’s prede¬ 
cessors. That kabuliyat was to be in 

f ° r n ‘ no years; bub the tenants 
have held over upon the terms thereof. 

Tlie plaintiffs sue in ojoctment and tlie 

thesodJI 1 "; hiCh th6y ai ° raefc is that 
these defendants are not under-raiyats 

to mX'M y ? t3 ‘ 16 is f0r the defendants 
to make that oaso good, particularly if 

hey have to begin by Emitting that 

raivati The^l 1 - ° l i. igiu WftS an under. 
»ai ja ti. They claim to make .that defence 
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good ill this way: They say that a sis anna 
share in the howla superior to the occu¬ 
pancy raiyati interest which plaintiff 1 
purchased in 1897 was bought by a 
brother of plaintiff 1, and they further 
s ty that this transaction and also the 
acquisition of the occupancy right were 
transactions by plaintiff 1 and his brother 
jointly. From this, they go on to main¬ 
tain, first, that the purchase of the six 
annas share in the howla was ;before 
the purchase in lb97 of the occupancy 
right and, on that basis, they say that 
the case comes within Cl. (2), S. 22, Ben. 
Ten. Act, before it was amended in 1907. 

Now, before the trial Court, the kabala 
representing the purchase of the six 
anna share of the howla was not pro¬ 
duced. The entry in the khatian relating 
to the purchase was the evidence upon 
which the matter was discussed and it 
would seem then to have been agreed* bv 
both the parties and assumed by the 
trial Court as well as by the lower 
appellate Court that the purchase of the 
interest in the howla was prior to 1S97. 
If the defendants were to succeed in 
making out their defence and were to do 
so by bringing the case within Cl. 2, 
S. 22, Ben. Ten. Act, the burden of proof 
was entirely upon them to show that, at 
the time this occupancy raiyati was ac¬ 
quired, the purchasers were cosharers, in 
the howla. Strictly speaking, therefore, 
it was for the defendants to show the 
date of the purchase of the howla 
interest ; but it seems to have been a 
matter of no controversy in the Courts 
below and the assumption was made in 
favour of the defendants on the point. 

In this Court, Mr. Ghose on behalf of 
the plaintiffs-appellants has produced a 
registered kabala of the year 1902 which 
purports to satisfy the description of the 
deed by which Lai Mahomed — brother of 
plaintiff 1 purchased the six anna in¬ 
terest in the howla. It looks very much, 
therefore, as if the real facts of the case 
were that the purchase of the superior 
interest was made after the acquisition 
of the interest in the raiyati. If that bo 
true, then it is clear that there is no 
defence to the plaintiffs’ claim becauso 
the matter would come within the expla¬ 
nation of the original S. 22. Assuming, 
however, the facts to be as the Courts 
below thought, the position is that the 
case would come within Cl. 2, S. 22. 
That clause.was as follows : 
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If the occupancy right in land is transferred 
to a person jointly interested in the laud as 
proprietor or permanent tenure holder, it shall 
ceise to ‘exist’”. 

Many years ago, a question arose, first 
whether this meant that the tenancy of 
holding should cease to exist or merely 
the occupancy right should cease to exist 
and that matter was decided in favour, 
of the latter alternative in many cases. 

I will refer to the case of Jaicadul 
Thiq v. llamflas Saha (l), a decision of 
the Special Bench and to the Full Bench 
decision in Ham Mohun Pal v. Kacliu{2). 

1 here is another decision Prafulla 
Nath Tagore v. Secretari/ of State (3), 
and also a decision reported in Abinash 
Cli under Bhattacharjee v. Ainar Chunder 
Dc (4). Again, there i?- a decision in 
Jiamlat Sukul v. Bhela Gazi (5). These 
decisions, it appears to me, are binding 
on tliis Court because there is a decision, 
amongst others of a Full Bench supported 
by a strong current of authority. The 
Full Bench decision in Iiam Mohan Pal 
v. Kachu (2) is further supported by this 
circumstance that the legislature being 
minded to change the rule of law as laid 
down by the Full Bench altered the 
Statute in 1907 and did not alter it with 
retrospective effect. In these circum¬ 
stances, it appears to me that, while I 
do not doubt that in the observations of 
my learned brother B. B. Ghose, J., in 
the case of Hoshanali v. Chandra Mohun 
Das (6), there is very forceful reason, it 
is nevertheless quite impossible for a 
Division Bench of this Court to ignore, 
in the circumstances which I have men¬ 
tioned, the decision of the Full Bench 
reported in Ham Molianlal v. Kachu (2). 
If the matter were worth while, it might 
be a matter for consideration of the 
Chief Justice whether to constitute a 
Special Bencli of seven Judges to re¬ 
consider at this time of the day the deci¬ 
sion of the Full Bench to which I have 
referred. There is no reason to think, 
however, that, after all these years, such 
a course has become necessary. But if 
that decision of the Full Bencli is to be 
changed, it must be changed in that 
way. In the present case, we are bound 

Tl) [L3.»7p24 (Pi. 113= 1C. W. N.TgoP 

(i) [1905] 32 Cal. 3SG=1 C. L. J. 1=9 C. W. 

N. 219 (F.B.). 

(3) A. I. R. 1921 Cal. 129. 

(1) [1923] 27 C. W. N. 7G0»i. 

(5) [1910] 37 Cal. 709=6 1. C. 370=14 C. W. 

N. 814. 

(G) A. I. R. 1923 Cal. 701=50 Cal. 749. 
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by the Full Bench decision ; and, in 
that view, this appeal will have, in any 
evonfc, to be allowed. In my judgment, 
the present appeal must ho allowed 
with costs and a decree for ejectment 
must bo passed for tho plaintiffs. 

I should like to add that the judgment 
of Sir John Edge in Midnaporc Zemin- 
dary Co. Ltd v. Na resit Nora in Hoy (7) 
does not seem to mo to be directed to 
the construction of S. 22 of tho old Ben. 
Ton. Act. Tho law as laid down by him 
was to the effect that a landlord co¬ 
sharer purchaser of a tenancy was a 
trustee for all the other cosharers and 
that in that way thero was an extinction 
of tho joto right. That docs not seem to 
me to be in point on the present question. 

Suhrawardy, J.—I agree. I have 
given my reasons fully in support of tho 
view taken by tbe learned Chief Justice 
in my judgment in the case of Abhoy 
Chum Modal: v. Ham Sunder Sauha (8). 

v.H./r.K. Appeal allowed. 

(7) A. I. R. HWl P. c. 144=31 Cal. 631=51 I. 

A. 293. 

(8) A. I. R. 1929 Cal. 103. 
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C. C. Ghose and Page, JJ. 

Currimblioy and Co. Ltd .—Defendants 
—Appellants. 


v. 

L. A. Greet- and others —Plaintiffs— 
Respondents. 


Appeal No. 471 of 1928, Decided on 
23rd August 1929, from original decree 
of Sub-Judge, Asansol, D/- 12th Octo¬ 
ber 1928; 

(a) Contract Act, S. 4—Contract by cor- 
re»pondence—To find at what itage contract 
i* concluded whole correspondence mast be 
looked at—Rule for construction enunciated 
^Lontract—Construction. 


Whore it is sought to establish a coatt 
by correspondence, tho rule is that tho whole 
tho correspondence rotating to tho matter 

r»l 8 ln»° TV **? ,00k0d ftt for tho P Ur P° Sl 

finding out at what stage thero was, if at 

H,a?u P .if t0 co “ tn i ck between tho parties; 
that if tho cardinal points of a proposed c 
tract ® ro definitely agreed upon by letters 
.more fact that in tho course of tho corresp 
donco, reference has been made to a more I 
>nal ogroemont oc subsidiary non-osseni 

fr ; ' 008 ’ M iU not P rovonfc tho Court ft 
.onsidonng tho agreement arrived at by 
l-ttors as concluded. If once a definite o 
has been made and it has been accepted wi 
Ut qualification and it appears that the lott 
oflor and acceptauco contain all the toi 
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agreed on h-twoen the parties, the complete 
contract thus arrived at cannot be affected by 
subsequent negotiation, nud no testimony 
aliunde is admissible. Subsequent letters cau- 
uot bo referred to, to aid m construing tbe con¬ 
tract contained in tho mu tend Jotters: Caijlei/ 
v. H'alpole, 3JL.J. Ch. (iO Miami/ v. De- 
btnhani, 1 C'h. 41*2; Per eg v. Si/fichl , 2 Ch. 
187 aud Lewis v. A’ ichoUon, IS Q. B. .003, Ref. 

U* 124, C 2, P 121 C 1} 

(b) Civil P. C., S. 100 — Question whether 
corre«pondence amounts to binding contract 
is question of law. 

Question whether tho terms contained in a 
correspondence amount to binding contract 
between tho writers is one of law: Cherelei/ v. 
Fuller, 13 C. I\ 122, lief. [L* i2l C 1] 

(c) Specific performance—Effect of com¬ 
pany going in liquidation while contract en¬ 
tered into is subsisting is same as when 
party to contract becomes bankrupt or insol¬ 
vent. 


The offect of a company going into liquida¬ 
tion while a contract outored into by tho com¬ 
pany before liquidation is subs sting is tho 
same as whon a party to a contract becomes 
bankrupt or insolvent. The bankruptcy or in¬ 
solvency of a party may not a Ion} necessarily 
result in such an incapicity to perform the 
contract as to entitle tho other party at once 
to treat it us broken and to claim damages, bo- 
causo it miy bo for the beuefit uf tho bankrupt 
or insolvent or of his estate to complete the 
contract and tho representatives of his estate 
mav be authorized to do so. (English cate law 
disc used.) fp 12 1 C Ij 

(d) Specific performance — Bankruptcy- 
Notice of adoption of contract by trustee in 
bankruptcy is not necessary. 

Tho law do;$ not requiro that the trustee in 
bankruptcy should give express notice within 
a reasonable timo aftor the date of tho bank¬ 
ruptcy of his adoptiou of tho contract. Tho 
law only requiros the trustoo in bankruptev to 
perform the bankrupt’s part of it as and when 
ho should liavo dono it himself: Gibson 
Comakers, (1841)8.1/. & W. 3*21, Ref. 

[P 122 

(e) Specific performance — Specific 
lormance of contract by bankrupt to 
property is not granted against trustees. 

Specific performance of a contract by a bank¬ 
rupt to buy proporty is not ordinarily granted 
against tho trustee in bankruptcy of a vcndcu 
without his consent: Hollow iy v. York, 25 ir. 
R. (Eng.) G27; Ec parlo Rabbidge, 8 Ch. D. 367 
and Pearce v/Bastablc, 2 Ch. 12*2, Ref. 


v. 
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per- 
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(f) Tort—Trespass - 
sufficient to sustain 
wrongdoer. 


[V 122 C2] 

Possession alone is 
claim against mere 


Trespass is a wrong to another’s possession; 
it is an injury to a possessory right aud there¬ 
fore the proper plaintiff in an action for tres¬ 
pass to laud is tho person who is in actual or 
constructive possession of the land, i. o., en¬ 
titled to immediate possession. Tho gist of 
tho action of trespass must bo and is tbe wrong 
to the right of tho plaintiffs possession. l'Uo 
right to possession is all important in an ac¬ 
tion for trespass and a more right of proporty 
without a right to possession is not sufficient 
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to support the action. Right to possession i< 
one of the constituent elements of the comp¬ 
lete right of property: and it his been liicl 
down from very old times that a person with 
a right to possession can always maintain an 
action of trespass against a wrong doer. So also 
in the case of a person in actual possession. 
Such a person has against a mere stranger or 
wrong-door the same remedies as if he had the 
right to possession and he cm as against the 
stranger maintain trespass and in general the 
stranger who violates his possession cannot 
justify the violation by showing that th? posses¬ 
sion was without title or even by showing that 
it was wrongful, unless he further proves not 
only that a third person was entitled to the 
possession but that he, the stranger, had acted 
with the authority of the said third person. 
The fact of possession in the s.-nse referred to 
above therefore is prima facie evidence of title, 
and is alone sufficient to sustain the plaintiff's 
case against a mere wrongdoer. .1* 124 G 1, 2] 

(g) Co-owners — One cosharer can sue 
trespasser. 

One of several co-ownors can maintain a 11 
action against a trespasser without joining th® 
other co-ownors as parties to the action (Case 
law considered.) [P 125 C 1] 

(h) Cosharers—Mines — One can convey 
without consent of other co-owners. 

Co-owners of mining properties have a right 
to convey their interest without reference to 
other co-owners: Bentley v. Bates , 4 Y. & C. 192, 
Ref. ' [P125C21 

(i) Co-owners —Mines—Rights of. 

It is settled law that each co-owner is entitled 
to work the mines provided he does not take 
more than his share of the minerals nor work 
the same wasteful!)'. A person who is a co- 
ownor of a mine with another or others, whether 
as joint tenant, t *nant-in-common or copar¬ 
cener, can enter upon and work the mine, or 
license another person to do so, subject only to 
restriction that he shall not take more than his 
share: Job v. Potion, 20 Eq. 84; Wilkinson v. 
Jlaygarth , 12 Q. B. 937; Glyn v. Howell , 1 C/i. 
(3GG; Denys v. Shuchburgh 4 Y. A* C. 42; 32 
Cal. 837 and A. I. ll. 1928 Cal. 210, Ref. 

[P 125 C 2, P 126 C 1] 

(j) Civil P. C., O. 22, R. 10—Addition of 
liquidators or trustee in bankruptcy of com¬ 
pany in suit against company is under O. 22 
if there is devolution of interest in their 
favour, otherwise addition is under Civil 
P. C., O. 1, R. 10. 

In a suit against a company unless there lias 
been an assignment, creation or devolution 
of interest in favour of liquidators or trustees 
in bankruptcy on the dat3 of their addition as 
parties, the liquidator or trustees in bankruptcy 
cannot hi added as parties to the suit under 
O. 22, R. 10. If they are so added, they must 
be considered to have been so added under O. 1, 
It. 10, Civil P. C.: A. I . R- 1922 P. C. 30i Rel. 
on: Chorlton v. Dickie , 13 Ch. Dn. 160 and 
Borne man v. Wilson , (1884) 28 Ch. D. 53, Dist. 

(P 12G C 2, P 127 C 1] 

(k) Tort—Trespass—Trespass to coal mine 
— Damages, measure—Rule. 

The measure of damages in a case where 
trespasser works the coal mine is the fair mar¬ 
ket value of the coal at the pit mouth at th? 
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tim? when it was snared subject to just allow¬ 
ances. As to what allowances there shall be 
depends on th? conduct of the parties and th? 
other circumstances of th? cas?. There are two 
rules—( 1 ) the harsh?r, under which only th? 
cost of bringing the coal to bank is allowed and 
(2) the milder under which th? expense of how- 
ag*? and haulag•, i. e. t the cost of working and 
severing as well as of bringing to hank is allow¬ 
ed. Th ? harsh *r rul *, only allowing the expense 
of bringing to hank, has b?en applied where the 
misconduct has been of a substantial character, 
c. g., where th? wrongful working has been 
wilful and fraudulent. So also where the work¬ 
ing has been unauthorized and without mitiga¬ 
ting circumstances, wholly unauthorised and 
unlawful, fraudulently concealed, or continued 
after negotiations for purchase had fallen 
through, negligent, and notwithstanding that 
the employers relied on their certificated mana¬ 
ger, and had no personal knowledge or notice 
of the wrongful working, malicious and with 
full knowledge that wrong is being done, fur¬ 
tive and in bad faith. The reason why allow¬ 
ances are made in favour of an innocent mis¬ 
taken trespasser and disallowed as against a 
wilful and intentional trespasser, is because the 
latter must not qualify his own wrong, But 
the milder rule, allowing the deduction of the 
expense of working and severing thecoal as well 
as of bringing it to bank, will h? applied where 
the wrongful working has not b^en don? with 
a guilty or negligent mind, or sinister intention, 
c. g., where'the wrongful working has been don? 
without fraud or negligence, but fairly and 
honestly, inadvertently and under a bona fide 
belief of title without the express authority, 
though with the knowledge of the rightful 
owner, neither tortious, nor larcenous, nor neg- 
lig*nt, hut in the assertion of a right; so, if the 
workings were continued on the fair expecta¬ 
tion that a lease would be granted, or have been 
innocent, and in ignorance, and with as little 
negligence or carelessness as possible and in the 
belief that it belonged to the trespasser. (Eng¬ 
lish case law discussed.) [P 128 C 2, P 129 C 2) 

N. N. Sircar , S. M. Bose, Rupendra 
Kumar Miller , S. C. Milter , R. N. Sir- 
car and K. N. Bose— for Appellants. 

L. P. E. Pugh , Sarat Chandra Bose , 
Bijan Kumar Mukherjee , N. K. Bose and 
S. S. Sarkar— for Respondents. 

C. C. Ghose, J.— The suit, out of 
which this appeal has arisen, was in¬ 
stituted by the plaintiff on 14th May 
1924 in the Court of the Subordinate 
Judge at Asansol against Messrs. Oos- 
man Jamal fic Sons Limited, for damages 
for breach of contract for the salo .and 
purchase of certain lands with mining 
rights thereunder in mouza Khandra in 
the district of Burdwan, for recovery of 
khas possession of certain properties of 
which possession had been given to the 
said defendants pending completion of 
the contract and particulars whereof are 
given in the plaint, and for an account 
of certain quantities of coal which had 
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been raised by the said defendants or, 
in the alternative, for specific perfor¬ 
mance of the said contract and for other 
reliefs as stated in the plaint. 

More than 2 years after the institu¬ 
tion of the suit, namely, on 30th Juno 
1926, an order for compulsory liquida¬ 
tion of Messrs. Oosman Jamal & Sons 
Limited was passed by this Court on its 
original side and a Mr. R. Ray, char¬ 
tered accountant, was appointed liqui¬ 
dator, Tbo liquidator was thereupon 
added as a defendant to this suit on 13th 
July 192G. On 2Lst August 1926 the 
present appellants Messrs. Currimbhoy 
A Co. Ltd. (hereinafter called Currim- 
bhoys) applied to the learned Subordi¬ 
nate Judge to be added as defendants to 
this suit. In their application for ad¬ 
dition as defendants, Currimbhoys stated 
that Messrs. Oosman Jamal Sons Ltd. 
{hereinafter ealled Jamals) undertook 
sometime in September 1922 to provide 
for them a “coal mining property’' known 
as Khandra colliery comprising about 
400 bighas of coal bearing lands in one 
block with all rights, buildings, shafts, 
machinery, plant and that implements 
for the proper working of a colliery, 
and that pursuant to that agreement 
they had advanced to Jamals a large 
sum of money amounting to about five 
lacs of rupees, with part of which the 
said colliery had as a matter of fact been 
developed ; that the said colliery had 
long' 1 been managed by Jamals on their 
behalf as managing agents, and that 
they were the real owners of the said 
colhevy. They further stated that in 
these circumstances, although no conve¬ 
yance of the said colliery and lands had 
been executed in their favour, they were 
the only persons interested in the pro- 
perty which was the subject matter of 
the l.tigat.on and that as the pecuniary 
condition of Jamals had then become 

eca ,|o U8 the y had beQn obljged ™ 
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ever, was not disposed of by the Court 
till 23th July 1927, when, as appears 
from the order sheet, the plain till hav¬ 
ing agreed to their being added as de¬ 
fendants to this suit without prejudice 
to his objections, an order was made by 
the learned Subordinate Judge adding 
Currimbhoys as defendants. Thereafter 
Currimbhoys iiled their written state¬ 
ment on 12th August 1927, but the is¬ 
sues arising on the pleadings as they 
then stood were not tinallv settled till 
21st August 1928. The suit eventually 
was disposed of by the learned Subordi¬ 
nate Judge by his judgment and decree 
dated 12th October 1928. 

In Sell. 1 to the plaint the plaintiff 
described the lands and the minerals 
thereunder in respect of which he prayed 
for khas possession. The plaintiff ad¬ 
duced considerable evidence showing 
the raising of coal since 19th February 
1923. On consideration of this evidence 
and of the other evidence bearing on 
various other points in the case, the 
learned Subordinate Judge passed the fol¬ 
lowing decree in favour of the plaintiff : 

“ The plaintiff do get khas possession of all 
the lands (surface or underground) now owned 
by the defoudant in mouz* Khandra described 
in Sch. 1 of the plaint ; defendants do pay to 
tho plaintiff Rs. 5,49,445 plus costs of the suit. 
The defondants aro directed to remove their 
structures, boilers, machinery, otc., within 2 
months from this day. On failure, tho plain¬ 
tiff \yill bo entitled to apply in the execution 
proceedings for their removal and disposal 
and will got tho costs which ho will have to 
incur. Tho decree will bsar interest at l» per 
cent per annum till realization. The plaintiff 
do pay deficit court-fees on Rs. 3,49,445, on or 
before 30th November 1928. On failure, the 
decree will b- prepared on the basis of damages 
a- « lacs for which court-foes hive bom paid.’ 

Against this decree, the present ap¬ 
peal has been brought by Currimbhoys ; 
there is no appeal by Jamals as repre¬ 
sented by the liquidator. Now, in order 
to understand the various contentions 
which have been advanced before us on 
behalf of Currimbhoys and which are 
hereinafter referred to, it is necessary 
to set out at some length the facts in¬ 
volved in tho present litigation and a 
short history of the plaintiff’s title to 
the lands in suit, and I will, therefore, 
now proceed to do so. 

Mouza Khandra within touzi 12 of 
the Burdwan Collectorate consisting of 
5,545 bighas appertains to the zamindari 
of the Maharajadhir&j of Burdwan. The 
entire area is subdivided as follows : (\) 
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Kharulra projer ; (B) Kismafc No. 1 ; (C) 1919 to purchase his right, title and in- 

Kismat No. 2 ; (D) Chuck Talabanka ; terest under the grant in his favour by 
(E) Bajeapti lands and (F) Klias Khalasi lvangal Chandra Mandal. It appears 

lands. It appears that many years ago, that the latter had not been able to 

the Maharaja of Burdwan granted a obtain from the Maharaja and the 
patni lease of (A) and (B) to certain gen- Sahays a mining lease of mouzah Khan- 
tlemen who are known as the Ukhra dra within the time limited as above, 
Babus. The last named persons in their hut what he had done was this ; he had 
turn granted a dar-patni of (A) to cor- succeeded in obtaining an extension of 
tain persons who are known as the time from his lessors up to the end of 
Sahays of Arrah. Thereafter the Malta- Pous 1326, to apply for a mining lease 
raja of Burdwan granted a mining lease on payment to his lessors of certain 
of (A» to the said Sahays of Arrah ; and sums of money which he had obtained 
apparently sometime previously, certain as advances from Taranath Dutt. The 
people known as the Buxis had taken a plaintiff Creet, who had heard of Tara- 
patni lease of (C) and (D) from the Ma- nath having been left out, wanted to 
haraja. On 8th January 1915 the Ma- make his position secure, and accord- 
haraja of Burdwan and the said Sahays ingly he entered into an agreement with 
granted a prospecting leaso or amal- Taranath Dutt on or about 28th July 
nama to one Kangri Chandra Mandal for 1919 under which ho became entitled to 
the purpose of examining the coal lands' prospect for coal in mouzah Khandra up 
in and of mouzah Khandra for a period to the end of Pous 1326 corresponding 
of threo years on certain terms and con- with 14th January 1920. The terms 
ditions specified in the lease which is and conditions under which the said 
marked Ex. 3217. From the boundaries prospecting lease was obtained from 
set out in the schedules thereto it would Taranath Dutt are set out in Ex. (329). 
appear that the lease in ouestion co- On 29th July 1919 Kangal Chandra 

vored the entirety of inouza Khandra Mandal obtained a mining lease of 

and it was expressly agreed between the mouzah Khandra from the Sahays: see 
parties that at the ond of the said period Ex. (3218). 

of three years, the lesseo would be The Maharaja of Burdwan, who 
entitled to obtain a mining lease of was to have joined the Sahays, how- 
mouzah Khandra for a period of 999 ever, refused to sign the lease ; and 
years. On 9th March 1915, Kangal the result was that Kangal Chandra 

Chandra Mandal sold a moiety of his Mandal had to institute a suit against 

right, title and interest under the said the Maharaja for specific performance of 
prospecting leaso for a sum of rupees the contract with him. That suit was 
twentv-fivo thousand to one Taranath disposed of on 14th April 1927. The 
Dutt (Ex. 18). On 28th October 1915, decree in that suit directed that the 
the Maharaja of Burdwan granted a Maharaja of Burdwan should execute a 
mining lease of (B) to Rai Pulin Behari lease as prayed in favour of Kangal 
Lai Sinha, Ilandav Bahadur and two Chandra Mandal on payment by him ot 
others. On 17th Decembrr 1918, the a sum of Rs. 14,000 within four months 
lessee Kangal Chandra Mandal, ignor- from the date of the decree and that in 
ing tho grant ho had already made in default, the plaintiff Kangal Chandra 
favour of Taranath Dutt, purported to Mandal would be entitled to have the 
grant a prospecting lease fora period of lease executed by the Court for and on 
eight months commencing from 1st behalf of the Maharaja of burdwan. As 
January 1919 of the whole of mouzah a matter of fact, the leaso was not exe- 
Khandra in favour of one F. D. Boga cuted by the Maharaja but was ulti- 
(E* T). mately executed by the Court in terms 

It appears that soinetimo there- of the decree of 1st November 1927 on 
after the plaintiff L. A. Creet, who had deposit of a sum of Rs. 14,000. As re¬ 
acquired some sort of interest in and gards Taranath Dutt, he had institute 
was in possession of cortain Bajoapti a suit against the Maharaja of Burdwa 
and Khas Khalasi lands i. e„ lands in and others to, enforce his rights, in 
(E) and (F), got into touch with the said suit was, however, dismissed for de a“ 

F D Boga and entered into an agree- on 12th April 1927. Now, as 
ment with him on or about 7th May the Ukhra Babus ; the properties 
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longing to them had been partitioned 
and, as a result thereof, Pulin Behari 
Singh became entitled to (B). Pulin 
granted a mining lease of (B) to one 
Haridas Mukherji and the latter, in bis 
turn, granted a similar lease of (B) to 
the plaintiff L. A. Creet on 21st Novem¬ 
ber, 1920 (Ex. 3-f). It was stated before 
us that the lease covered an area of 200 
bigbas approximately. Now, as regards 
the Bajeapti and klias Kbalasi lands : It 
appeal’s that the plaintiff Creet was able 
to get mining leases in respect of certain 
of the areas comprized therein, but lie 
had not succeeded in acquiring the in¬ 
terest of one Jvotisli Chandra Sircar and 

* 

some of his cosharers. There was some 
contention raised as to whether the 
holders of the Bajeapti and khas Kha- 
lasi lands wore entitled to the minerals 
thereunder or whether the Maharaja of 
Burdwan, as the zatnindar, was entitled 
to the same. Be that as it may, it ap¬ 
pears that the plaintiff Creet succeeded 
on 18th October 1921 in obtaining from 
the Maharaja of Burdw&n a mining lease 
of 825 Bighas of Bajeapti and khas 
Khalasi lands in the said mouzah Khan- 
dra see : Ex. 3210. So much for the 
title as regards the property which is 


was on friendly teims with tlie plaintiff 
Creet. Reid, acting on behalf of Jamals, 
got into touch with Greet and his object 
was to acquire raining rights for Jamals 
from, or with the instrumentality of, the 
plaintiff. On 18th April 1920 Creet. 
who had paid selarais to owners of 
various bajeapti lands for the purpose 
of acquiring mining rights thereunder 
aud had got possession of certain 
bajeapti lands, writing to Reid proposed 
certain terms which were to the effect 
that Jamals should advance to him a 
sum of Rs. 50,000 immediately, and that 
when he got mining leases from the 
bajeapti holders and succeeded in win¬ 
ning the suit which was then pending 
against Boga and in acquiring Boga’s 
title and further succeeded in obtaining 
a mining lease from Taranath Dutt after 
the latter had managed to obtain title 
from the Maharaja of Burdwan, he Creet 
would assign the rights hereinbefore 
mentioned to Jamals in consideration of 
Jamils paying Rs. 90 per bigha as selami 
in addition to the royalties etc. payable 
to the superior owners and that when 
Jamals’ title was finally completed, the 
said Rs. 50,000 would bo taken into ac¬ 
count. There were various other matters 


the subject matter of the present suit. mentioned in tho* letter of 18th April 
Two other matters must be mentioned. 1920, but the above is, I think, a fair 
The plaintiff alleged that Jyotish and an intelligible account ’of the mate- 
Chandra Sircar and his cosharers who rial terms proposed hy the plaintiff, 
wore interested in certain Bajeapti Creet, who is an Armenian, does not 
lands had ontered into a contract with write correct English, 
him to grant a mining lease. This was On 20th April 1920 Jamals mado a 
not admitted by the Sircars, and the counter offer which, however, was not 
plaintiff had to institute a suit against accepted by the plaintiff. On 26th April 
the Sircars for specific performance of 1920 Jamals intimated to tho plaintiff 
the said alleged contract. The suit was that they had agreed to consider his 
dismissed by .the Subordinate Judge of terms. On 13th May 1920 Jamals pro- 
Asansol on 25th June 1927 and it has posed that they should take over “this 
been stated before us that tho decree place” (moaning the area where mining 
dismissing the suit has since been affir- operations had already boon begun by 
med by this Court on appeal. Creet the plaintiff) immediately for tho pur- 
a ,?° | n 7 ,fcuted a 3U ^ a 8 a *nst Boga and pose of “sinking and opening out” under 
o eis for specific performance of tho tho supervision of their Manager, Mr. 
agieemont of 7th May 1919. This Seth Ram and that this should be done 
sui also was dismissed by the Addi- subject to “ratification” by their soli- 
A°, A Sl ubordinate Judge of Asansol on cifcors “as arranged for tho acquisition 
i April 1928 and it is said that an of the property” from Creet : see Ex. 1 
appeal against the decree is now pending, (d). On 13th May 1920, Messrs. Morgan 
ow, in the early part of May 1920, fc Co., who were Jamals’ solicitors, put 
- atna 8 were carrying on business in in writing what they understood to bo 
a cutta, and were on tho lookout for the terms on which tho advance of 
coa lands in and near about Ranee- Rs. 50,000 was to be mado by Jamals, 
gunge. They had in their employment and a copy of Messrs. Morgan & Co.’s 
a mining Engineer named H.C. Reid who letter dated 13th May 1920 was for- 


1 18 Calcutta CURRIMBHOY & Co. v. L. 

wardeil by Jamals to the plaintiff, and 
the plaintiff was asked whether he 
agreed to act on the opinion of Messrs. 
Morgan k Co. The letter of 13th May 
1920 from Jamals was acknowledged by 
Greet on 15th May 1920, and the plain¬ 
tiff authorized Jamals to start work at 
once. On 15th May 1920 the plaintiff 
wrote again : and informed Jamals that 
he was agreeable to act ou the opinion 
of the solicitors (Messrs. Morgan k Co.) 
if they were also agreeable. On 17th 
May 1920, Jamals wrote to the plaintiff 
as follows : 

“Yes, we are agreeable to act on the opinion 
of the solicitors and since you are agreeable 
also, we shall get in touch with Messrs. Morgan 
k Co. today and ask them to draw an agreement 
on the terms agreed upon." 

On lSth May 1920, Jamals informed 
Greet that payment would he made 
on the agreement being signed and re¬ 
gistered and that they would try and 
persuade Messrs. Morgan & Co. to do 
this as soon as possible. As a matter of 
fact, the agreement was not drawn up 
then or for some time thereafter; but 
on 1st June 1920 Jamals were allowed 
to take possession of the property which 
was briefly described in the correspon¬ 
dence as "Khandra.” Nothing was done 
in the matter of the execution of the 
agreement in 1920 or for the matter of 
that in 1921; but it appeals that Jamals 
paid to Crcet on various dates between 
2.0th June 1920 and 28th November 1920 
several sums aggregating Rs. 30,000. In 
November 1921 Jamals received a bill 
from Creet for Rs 4,000 on account of 
minimum royalty, surface rent and 
selami and they wrote to Creet to say 
that they would pay the amount if 
Morgan k Co. were prepared to pass the 
title and get the documents ready. A 
demand was also made by Creet for pay¬ 
ment of a sum of Rs. 3,641-15-9 on 
account of certain expenses which Creet 
had been put to and which, it was 
understood, Jamals would pay. Jamals 
paid the said two amounts in question 
to Creet on or about the 27th November 

1921 although no progress had been 
made in drawing up the agreement here¬ 
inbefore referred to. It appears that 
the examination of Creet's title was for 
various reasons not proceeded with 
rapidly and completed, although Messrs. 
Morgan & Co. reported on 27th February 

1922 that Creet had got title to 106 
bighas of bajeapti lands, 200 bigbas of 
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mal lands and 825 bighas of bajeapti 
and khas khalasi lands under the lease 
from the Maharaja of Burdwan. Creet 
was requested to complete his acquisi- 
tions of bajeapti and khas khalasi lands 
so as to make up a block of 600 bighas; 
hut Creet stated that there was no such 
understanding, and that Jamals had 
agreed to take such lands, whether in 
one block or otherwise, as he could get. 

There were interviews and correspon¬ 
dence in 1922, and it appears that on 
13th October 1922 Creet wrote'to Jamals 
saying that if Morgan k Co. did not ap¬ 
prove of the title, then they, Jamals, 
should stop raising coal at once. On 
9th October 1922, Narendra Mohan 
Chatterji, pleader, Asausol, who was 
acting on behalf of Greet, wrote to 
Jamals reminding them of the balance 
due by them of Rs. 20,000 and calling 
upon them to pay the said sum as also 
another sum of Rs. 40,000 and suggest¬ 
ing that they should place a further sum 
of Rs. 1,50,000 in deposit with their 
Solicitors Messrs. Morgan & Co. “for 
settlement of the disputes regarding the 
property” which were going on. A 
lengthy reply to this letter of Mr. Chat¬ 
ter joe was sent on 17th November 1922 
by Jamals in which they gave their ver¬ 
sion of what they understood to ho the 
contract between the parties and of 
what had happaned since then. Jamals 
asked that there should he a conveyance 
of the mining rights already acquired 
by Creet and covered by the documents 
which had been deposited by Creet and 
that Creet could go on acquiring further 
mining rights in areas ‘ under titles 
which were to be approved by their soli¬ 
citors." On 8th January 1923 there was 
a meeting between Reid, Creet, Ashraf 
Jamal of Jamals and Jamals’ manager, 
Seth Ram at the Century Colliery and 
certain terms, according to Jamals, were 
agreed upon at the said meeting. Those 
terms are to he found in a letter dated 
10th January 1923 from Jamals to Greet: 
see p. 117, Vol. 11, Part. II. On 15th 
January 1923 Jamals sent to Creet a 
diaft conveyance of 1025 bighas which 
had been drawn up by Messrs. Morgan k 
Co. see : Ex. L Creet, however, was 
not prepared to accept the draft con¬ 
veyance and ho forwarded the same to 
his lawyer for his corrections. The 
lawyer referred to is Narendra Mohan 
Chatterji, and instead of sending tlia 



A. Creet (C. C. Ghose, J.) Calcutta 119 


1930 C-URRIMBHOY & Co. v. L. 

draft conveyance after correction by 
him Chatterji sent on 23rd January 1923 
a draft agreement which according to 
Creet had to be first executed by Jamals 
before the question of the execution of 
the draft conveyance could be taken up. 
Meanwhile, Chatterji prepared a draft 
conveyance which is Ex. M and which 
was sent to Jamals, and on 2nd Febru¬ 
ary 1923 he, Chatterji, fixed fifteen days' 
time for the completion of the transac¬ 
tion, that is, for the execution of the 
agreement and'tlie conveyance. Various 
difficulties thereafter arose with the re¬ 
sult that Creet through his pleader gavo 
notice on 19th February 1923 asking 
Jamals to stop all work and stating that 
inasmuch as Jamals “had failed to obtain 
title from him” they w'ould be regarded 
as trespassers. 

A suggestion was made by Messrs. 
Morgan & Co. in June 1923 that there 
should be a settlement of outstanding 
disputes, and on 30th July 1923 Creet 
opened correspondence with Jamals 
"without prejudice.” On 23rd Novem¬ 
ber 1923 Messrs. Orr Dignam & Co. who 
were then advising Creet, made certain 
suggestions to Jamals for settlement of 
the disputes. The main points were 
that Jamals should execute the agree* 
,ment prepared by Chatterji (which is 
Ex. 2 in this case) subject to such modi¬ 
fications as might be approved by Messrs. 
Orr Dignam k Co.; that Jamals should 
undertake to pay all minimum royalties 
and rents to the superior landlords as 
from the date on which they commenced 
to be payable with interest thereon at 
lo per cent per annum, and that they 
should also pay all costs of the acquisi¬ 
tion of surface lands with like interest 
and further should undertake to pay a 
royalty on all bricks manufactured, and 
to take over and acquire the twenty odd 
bighas of surface land taken up by Mr. 
Boga at a solami of Rs. 100 per bigha 
and an annual rent of Rs. 10 per bigha. 
ihese points were re-stated by Messrs. 
Grr Dignam k Co, in their letter of 18th 
December 1923 and were accepted by 
Jamals on 28th December 1923. The 
only question which then remained out¬ 
standing was the preparation of the 
necessary documents. It appears, how¬ 
ever, that instead of the documents 
being got ready, correspondence was 
embarked upon between Messrs. Orr 
Dignam & Co. and Jamals which led to 


no useful result, and the latter were 
finally served with notice that until the 
transaction was completed by 31st March 
1924, Creet would cancel the "arrange¬ 
ment” i. e., the contract. Nothing was 
done and finally, as stated above, the 
present suit was instituted on 14th 
May 1924. 

As stated above Currimbhoys canfe 
into this suit more than two years after 
the institution thereof ; but although 
they were added as defendants in July 
1927 and were allowed to file a separate 
written statement, the plaint, as it was 
originally filed, remained unamended. 
On this appeal it was vigorously argued 
by the learned Advocate-General on be¬ 
half of Currimbhoys, when this appeal 
was opened before us, that the plaintiff 
bad no title and had acquired no title to 
the lands, khas possession whereof was 
prayed for by him, and that in any 
event, having regard to the fact that 
Jamals were invited by the plaintiff to 
go into possession of the property and 
had spent money thereon for the pur¬ 
pose of raising coal and further that 
Currimbhoys had advanced a large sum 
of money to Jamals on the security of 
tho property and the colliery thereunder 
and were in possession of tho same 
through Jamals as their Managing 
Agents, they were entitled to obtain 
specific performance of the contract, at 
any rate to the extent of 400 bighas, 
they waiving all questions as regards 
Creot’s title thereto and thoir right to 
claim compensation or abatement. Tho 
learned Advocate-General argued that 
if on the correspondence between tho 
parties between 18th April and 18th 
May 1920 the Court came to the conclu¬ 
sion that there had been a concluded 
agreement between tho partios and that 
such agreement was still subsisting, 
there was no reason why spocific per¬ 
formance of the agreement to tho extent 
claimed by Currimbhoys should not bo 
granted. The learned Advocate-General 
further argued that if, contrary to his 
submission, the Court came to tho con¬ 
clusion that there had been no such con¬ 
cluded agreement, the Court ought to 
consider the agreement arrived at bet- 
ween the partios and embodied in tho 
letter of 10th January 1923 referred to 
above, and decree spocific performance 
thereof in favour of Currimbhoys. Ho 
further argued that if the Court was of 
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of opinion that the terms set out in the 

letter of 10th January 1923 had not boon 

• 

accepted unconditionally by Greet, there 
could, however, ho little doubt that the 
letters of 23rd November 1923, 18th 
December 1923, and 28th December 1923, 
taken together, did amount to a con¬ 
ceded agreement and that Currimbhoys 
were, at any rate, entitled to obtain 
specific performance of that last men¬ 
tioned agreement. It was also contended 
on behalf of the appellants that in the 
events which had happened and having 
regard to the state of Mr. Greets alleged 
title to the property in suit, the decree 
tor damages made by the Court below 
should be discharged. 

Beforo 1 deal with the above conten¬ 
tions and with the elaborate argument 
which lias been addressed to us hv Mr. 
Pugh, who appeared for the plaintiff - 
rospondent Greet, I must stato shortly 
what the position of Currimbhoys was 
in this matter. It appeal'd that two 
shafts had been sunk in a place called 
Karabagan. Certain persons known as 
the Sircars (i. o., Jyotish Sircar and his 
cosharers) had a half anna share in 
Karabagan. Greet had been trying to 
negotiate with the Sircars fora mining 
lcaso hut Jyotish Sircar and some of 
the other Sircars wore standing out. 
Jamals, who were carrying on the min¬ 
ing operations in Karabagan had not, 
however, the necessary finance where¬ 
with to carry on such operations. They 
were, however, friendly with Messrs. 
Currimbhoys A Co. Ltd. of Bombay of 
which company Sir Fazulbhoy Currim- 
bhoy (who was connected with Asliraf 
Jamal of Jamals) was a director. Jamals 
succeeded in inducing Currimbhoys to 
lend to them on or about 3rd November 
1921 as a short period loan a sum of 
Rs. 4,00,000 bearing interest at the rate 
of six por cent per annum. The loan 
was not repaid in proper time as pro¬ 
mised by Jamals, and on 11th September 
L922 Jamals proposed to Currimbhoys 
that they would bo prepared to transfer 
to them 400 bighas of the Khaudra pro¬ 
perty together with all mining rights 
etc., as also all machinery then lying on 
the property, provided it (i. e. such 
transfer) was applied to the liquidation 
of the account between Jamals and Cur¬ 
rimbhoys. Jamals stated that the pro¬ 
posal was an advantageous one, and that 
while the cost of raisings could ho taken 
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that Us. 0-8 ans per ton, the sale price 
would be about 11s. 12 and that this 
would leave a margain of Ks. G-8 annas 
per ton as clear profit. Apparently Cur¬ 
rimbhoys fell in with Jamals’ suggestion 
and it was agreed on or about 13th Sep¬ 
tember 1928 between Jamals and Cur¬ 
rimbhoys that the debt duo by Jamals 
would he wiped off by the transfer of 
400 bighas of Khandra with the colliery 
and michinery etc. and that the colliery 
would he managed on l ohalf of Currim¬ 
bhoys by Jamals on a 5" per cent profit 
commission basis. Currimbhoys there¬ 
upon instructed Messrs. Morgan tc Co. 
to draw up necessary documents giving 
elTect to the agreement to transfer the 
said 100 bighas of Khandra with a col¬ 
liery and machinery etc. It is to ho 
noticed that at this date Jamals had not 
obtained any title from Creot except the 
right to he in possession ; hut it has 
been argued that there can he little 
doubt from a consideration of the docu¬ 
ments set out on pp. 175, 176, 177, 178, 
179, 181, 182, 183, 184, 188, 189, 192, 
193, 194, 195, 200. 203, 204, 205, 206, 
216 and 227 of Vol. 2, Part 2 of the 
paper-book, that Currimbhoys were in 
possession of the property including the 
colliery from September 1922 through 
Jamals as their managing agents, and 
that they (Currimbhoys) have spent a 
large sum of money for the purpose of 
developing the property. It was also 
contended that such money was spent 
by Currimbhoys on the footing that 
there was a subsisting agreement bet¬ 
ween Greet and Jamals which they 
could adopt and of which they obtained 
an assignment and in respect of which 
they were entitled to claim specific per¬ 
formance. 

Before I proceed further, I think it 
will 1)0 convenient if at this stage I dis¬ 
pose of the contention of the learned 
Advocate-General that Currimbhoys are 
entitled to claim specific performance 
of, at any rate, ono of the three 
contracts referred to above. For 
the reasons which 1 am about to state, 
in my opinion, this contention must ho 
negatived. 

I start with the contract of April-May 
1920. The contract, if any, was con- 
tainol in certain letters which passod 
between Creot and Jamals. Now, where 
it is sought to establish a contract by 
correspondence, the rule is that th 0 
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whole of the correspondence relating to 
tho matter in question must be looked at 
for the purpose of finding out at what 
[stage there was, if at all, a complete 
'contract between tho parties. There 
are numerous authorities in support of 
this proposition. It has been held that 
.where the cardinal points of a proposed 
contract are definitely agreed upon by 
.letters, the mere fact that in the course 
of tho correspondence, reference has 
been made to a more formal agreement 
or subsidiary non-essential stipulations, 
will not prevent tho Court from con¬ 
sidering the agreement arrived at by 
the letters as concluded : see Cayley 
Iv. Walpole (1). 

It is also clear that if ouce a de¬ 
finite offer has been made and it has 
been accepted without qualification 
j'and it appears that the letters of 
offer aud accoptanco contain all tho 
terms agreed ou between tho parties, 
:the complete contract thus arrived at 


icannot be affected by subsequent nego¬ 
tiation. : see Bellamy v. Dcbcnham (2) ; 
•Perry \\ Suffield (3). Again it is 
equally clear that where certain letters 
are stated as constituting the agreement, 
no testimony aliunde is admissible and 
|Subsequent letters cannot ho referred to 
jto aid in construing tho contract con¬ 
tained in tho material letters : see Laris 
v. Nicholson (4). Bearing in mind tho 
rule laid down in the above cases and 
'also that the question whethor tho 
•terms contained in a correspondence 
(amount to a binding contract between 
the writers is one of law : Charley v. 
Fuller (5), I am of opinion that even 
if thore was a complete contract bet¬ 
ween tho parties i. e. Crcot, and Jamals 
in Apri 1-May 1920, such coutract was 
put an end to by tho consent of the 
parties : see per Lord St. Leonards in 
Carolan i . Brabazen (6), and tho only 
contract which ultimately emerged from 
the correspondence as having been made 
by and between the parties and was in 
force was tho contract which was con¬ 
tained in the letters of 23rd November 

L 8 T°' 1 900 L ’ J ’ Ch ’ 009=18 R - 7*2=22 

{2) 1 419=60 L J. Ch. 1GG=39 

W. li. 257=04 L. T. 478. 

* 8 494=115 C L * 87==fi5 LJ ' Cb - 4G0=GG S.J. 

■ «1) [1852] 18 Q. B. 503=21 L. J. Q. B. 311= 
16 Jur. 1041. 

[1853] 13 C. P. 122. 

(G) [1816] 3 Joiior <£• Lat. 201=9 Ir. ICq. 124. 


1923, 18th December 1923 and 2flth 
December 192-3. 

I ara of opinion tint there was no 
contract concluded between tho parties 
in January 1923 as it is quite clear that 
the terms embodied in tho letter of 
10th January 1923 were not accepted 
by Greet at any lime. The position, 
therefore, being that the only contract 
between Greet and Jamals which mat¬ 
tered was the contract in December 
1923, let us next see what happened 
after that date. As I read the corres¬ 
pondence from December 1923 onwards 
no time was ever agreed or insisted upon 
by the parties for tho performance of the 
contract contained in the letters of 23rd 
November 1923, iSth December 1923, 
and 28th December 1923. In *these cir¬ 
cumstance the contract in question had 
to be performed within a reasonable 
time from the date of tho contract by 
Jamals. Whether in the present case a 
reasonable time had elapsed between 
the date of the contract is question and 
the date of the institution of this suit 
is a matter now of academic interest 
in view of subsequent events. I will 
assume for tho purposes of argument 
that the contract in question was sub¬ 
sisting even at the date of the institu- 
tion of the suit. Jamals, howover, went 
into liquidation in Juno 1926 and a 
liquidator was appointed to wind up 
Jamals compulsorily. What was tho 
effect of Jamals having gotio into liqui¬ 
dation on this contract ? It is not dis¬ 
puted that tho effect- of a company going 
into liquidation whilo a contract entered 
into by the company before liquidation 
is subsisting is the-same as when a 
party to a contract becomes bankrupt 
or insolvent. Now, tho bankruptcy or! 
insolvency of a party may not alone 
necessarily result in such an incapacity 
to perform the contract as to entitle the 
other party at once to treat it as broken 
and to claim damages : see Brooke .v. 
Hewitt (6-a) ; as it may ho for the bene¬ 
fit of the bankrupt or insolvent or of 
his estate to complete the contract and 
the representatives of his ostato may be 
authorized to do so : Export* Stapleton 
WJ. t 

Thus where a banking company after 
giving a lettec^of credit undertaking to 

( r ?) 07PG1 3 Yes. Jr. 253. 

(7) [1879] 10 Ch. D., 686—27 \V. R. 327=io 
b. T. 14. 
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accept bills to be drawn against bills 
of lading stopped payment before it 
was used, it was held that there was no 
breach for which the holder of the 
letter could prove damages in the wind¬ 
ing up. because there had been no re¬ 
fusal to accept this and the liquidator 
might be authorized to carry out the 
contract and accept them : Ex parte 
Tendeur (S), nor does bankruptcy or in¬ 
solvency alone entitle the other party 
to rescind the contract ; but a notifica¬ 
tion by a party of his insolvency may 
be taken as presumptively importing an 
oiler to rescind which the other party 
may accept : and it would at least 
justify a refusal on his part to complete 
the contract unless the insolvent or his 
representatives should prove his ability 
and readiness to complete his part : 
Ex parte Chalmers (9). If the bank¬ 
rupt before bankruptcy has contracted 
to sell or mortgage, the trustee in bank¬ 
ruptcy takes it subject to an obligation 
to fulfil the contract : see 2 Halsbury 
156. 

If, for instance, it is a contract to 
grant a lease, the trustee in bank¬ 
ruptcy may obtain specific performance 
of the contract if he agrees to be per¬ 
sonally bound by the covenant : see 
Powell v .Llyod (L0). As to the position 
of a trustee who completes the contract 
see’Drew v. Josolyne (3). The contract, 
however, has got to bo performed by 
the trustee in bankruptcy, if he chooses 
to perform it at all within a reasonable 
time ; and if it is not performed within 
a reasonable time the other contracting 
party may treat the contract as having 
been abandoned : see Laurence v. 
Knotcles (12); Morgan v. Bain (13); 
Ex parte Stapleton (7). The position 
therefore being that the trustees of a 
bankrupt may disclaim an onerous con¬ 
tract or may perform all that the bank¬ 
rupt was neglecting to perform at the 
time when he was bound to perform 
them, and the bankruptcy having no 
other effect on the contract than to put 


(1-2) [18?9] 5 Bing. 

(13) [1674: 10 C. P. 15. 



neither rescinding the obligation on 
either side nor imposing new ones, nor 
anticipating the period of performance 
on either side, if the trustee does all 
that the bankrupt ought to have done, 
he may recover against the contracting 
party the damages which the bankrupt 
himself could have recovered if he had 
performed the contract ; or if he omits 
to do so and neglects to perform the 
contract, he loses the benefit of the 
contract and the other party has his 
remedy against the bankrupt’s estate ; 
see per Parke B in Gibson v. Carru- 
thers (14). 

The law does not require that the 
trustee in bankruptcy should give ex¬ 
press notice within a reasonable time 
after the date of the bankruptcy of his 
adoption of the contract. The law only 
requires the trustee in bankruptcy to 
perform the bankrupt’s part of it as and 
when he should have done it himself : 
see per Parke B in Gibson v. Carru- 
thers (14) at p. 334. It may be stated 
in passing that Mr. Pugh on behalf of 
C'reet did not ask before us for specific 
performance of the contract in question 
as he recognized that specific perform¬ 
ance of a contract by a bankrupt to buy! 
a property is not ordinarily granted 
against the trustee in bankruptcy of a 
vendee without his consent ; see Ilol- 
low ay v. Y< rk, (15) Fry on Specific Per¬ 
formance, 6th Edn. pp. 446-447 ; see 
however Ex parte Rabbidge, (16), Pearce 
v. Unstable (17) ; as to the position of a 
trustee in a bankruptcy of a vendor. 
Further Creet who had treated the con¬ 
tract as at an end could not in any event 
claim specific performance. Bearing the 
above observations in mind, it is im¬ 
possible to escape from the conclusion 
that reasonable time for performance 
of the contract in question in this case 
had long elapsed long before the date ot 
the compulsory liquidation of Jamals. 
The contract, therefore, was at an end 
and the liquidator could not take advan¬ 
tage of it. But assuming that the con¬ 
tract was subsisting on 30th June 1926, 
it is common ground and manifest that 

(14) [1841] 8 M. & W. 321. 

(15) [1877] 25 NY. R. (Eng.) 027. 

(16) r 1878] 8 Ch. D. 267 = 26 \V. R. 646=38 
L. T. 603. 

(17) 119011 2 Ch. 122=70-'I.. J. Ch. 410=17 
T. L. R. 366=3 M.mson. 287=S1 L. T. 
525. 
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the liquidator did not take any steps 
whatsoever to perform the contract or 
even to offer to perform the contract 
within a reasonable time thereafter or 
at all. Therefore, so far as Jamals and 
their liquidator w r ere concerned, the con¬ 
tract bad been abandoned and was at an 
eDd and no question of the specific per¬ 
formance of the contract could possibly 
arise. What that was the position of 
Currimbhoys in the events which had 
happened ? 

On the date when Currimbhoys were 
added as parties defendants to this suit, 
they had not obtained any title fiom 
the liquidator of Jamals. The only 
document of title which Currimbhoys 
obtained from the liquidator was on 
25th January 1928 which is marked 
Ex. K: see Vol. 1, Part 2, p. 399. 
There is in this document no reference 
whatsoever to the contract between 
Creet and Jamals in December 1923 ; 
and as I read the document it is in¬ 
sufficient, in my opinion, to confer any 
title upon Currimbhoys upon which they 
could rest for tho purpose of enforcing 
any lights whatsoever under the con¬ 
tract of 1923 against Creet. The ulti¬ 
mate position, therefore, is that at no 
time there w r as any privity of contract 
between Creet and Currimbhoys and 
Currimbhoy’s position could not in 
any way be bettered, and was not 
bettered in fact or in law, by the con¬ 
veyance from the liquidator dated 25th 
January 1928. The claim, therefore, on 
the part of Currimbhoys for specific per¬ 
formance of the contract must fail. 

Specific performance of the contract in 
question at the instance either of tho 
plaintiff or of Currimbhoys being there¬ 
fore out of the way, tho next important 
matter for consideration is with regard 
to the plaintiff's claim for damages, and 
whether Currimbhoys had taken posses¬ 
sion of the property and, if so, on and 
from what date. Incidentally, the ques¬ 
tion has to be faced as to ‘what was tho 
effect of Currimbhoys being added as 
defendants to this suit on 28th July 1927 
vis a vis the plaintiff. Mr. Pugh has 
contended before us that on tho docu¬ 
mentary evidence in this case the con¬ 
clusion is irresistible that Currimbhoys 
had taken possession of the property in 
suit from September 1922, and had since 
then been in possession, and ho laid 
special stress in this connexion on tho 


contents of t lie application made by C-ur- 
rimbhoys before the learned Subordinate 
Judge on 2lst August 1926 to be added 
a; defendants. Mr. Pugh further con¬ 
tended tnat the addition of Currimbhoys 
as defendants to this suit was made 
under O. 22, R. 10, Civil P. C. and that 
the moment Currimbhoys were added as 
defendants to this suit, they adopted 
everything what had previously been 
done in this suit and undertook to make 
themselves responsible for what ulti¬ 
mately happened in this suit; in other 
words, Mr. Pugh’s contention was that 
Currimbhoys agreed to abide by tin* 
result of this suit and made themselves 
liable for all the damages which the 
plaintiff Creet had sustained in the 
events which had happened. 

On the ether hand, the learned Advo¬ 
cate-General, apprehending that our con¬ 
clusion might be to the effect that there 
was no privity of contract between 
Creet and Currimbhoys and that the 
claim made by Currimbhoys for specific 
performance of the contract in question 
might have to be negatived, argued that 
the documents showed that although on 
paper Jamals were representing that 
from September 1922 they were holding 
possession of tl.o property in suit as 
managing agents on behalf of Currim¬ 
bhoys there was as matter of fact no 
legal transfer of title of any sort in 
favour of Currimbhoys till 25th Januaiy 
1928 when tho liquidator transferred to 
Currimbhoys such right, title and in¬ 
terest of Jamals (if any) as was (hen 
subsisting and that the possession (such 
as it was) of Currimbhoys prior to 7th 
May 1926, assuming that it amounted 
to what is called equitable possession, 
should not be seized upon for the pur¬ 
pose of fastening on them a liability for 
damages. The learned Advocate General 
further reiterated his contention that in 
order to succeed in a claim for khas pos¬ 
session and damages tho plaintiff Creet 
had to show that he had acquired title, 
and that it was quite clear on tho docu- 
montary evidence that he had failed to 
show such title. Ho further contended 
that the claim in ejectment i. e. for khas 
possession must fail because it was clear 
that at any rate “froio ,£5th November 
1921 Curriitibhoys had been cosharers of 
the plaintiff in this "property, and, if 
that was so, tlfc?.olaim for damages for 
tho period subsequent to 25th November 
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1924 must also equally fail. The learn- 
•'(1 Advocate General clinched his argu¬ 
ment by saying that the only possible 
claim that could come up for real con¬ 
sideration and necessary adjudication in 
• his case was for damages fora period of 
three years prior to the date when Cur- 
limbhoys were added as defendants to 
this suit, namely, 28th July 1927; and 
that even so, from such period would 
have to ho deducted the period between 
25th November 1921 and 28th July 1927. 
In other words, the learned Advocate- 
General pointed out that the only period 
for practical consideration in this case 
in respect of the claim for damages in 
the events which had happened was the 
period between 28th July 1923 and 25th 
November 1924. 

The questions thus raised require 
treatment from a broad joint of view 
and cannot, in mv opinion, satisfactorily 
l»e disposed of on a mere consideration 
from a technical point of view of the 
effect of the addition of Currimbhoys as 
•'efendants to this suit on 28bh July 
1927. 1 will therefore attempt to state 

and define the position of Currimbhoys 
irom at any rate, 25th November 1924, 
and in doing so 1 will first of all look at 
rhe question from the ]>oint of view that 
Currimbhoys might ho regarded as tres¬ 
passers when they first obtained jiosses- 
-don, and consider the question as to 
whether Creel was entitled to maintain 
an action in ejectment in the events 
which had happened against Currim- 
hhoys. 

Now, what is trespass to land ? Tros- 
j>ass is a wrong to another’s possession ; 
it is an injury to a possessory right and 
therefore the proper plaintiff in an ac¬ 
tion for trespass to land is the j)erson 
who is in actual or constructive posses¬ 
sion of the land i.e., entitled to im¬ 
mediate j)OSsession. The gist of the ac¬ 
tion of trespass must ho and is the 
wrong to the right of the plaintiffs pos¬ 
session. The right to possession is all 
important in an action for trespass; and 
a mere right of property without a right 
to possession is not sufficient to support 
the action. Right to possession is one 
of the constituent elements of the com¬ 
plete right of property ; and it has been 
laid down from very old times that a 
person with ft right to possession can al¬ 
ways maintain an action of trespass 
against a wrongdoer. So also in the 
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caso of a person in actual possession.! 
Such a person has against a mere stran¬ 
ger or wrong-doer the samo remedies as 
if he had the right to possession and 
he can as against the stranger maintain 
trespass and in general the stranger who 
violates his jjossession cannot justify 
the violation by showing that the pos¬ 
session was without title or even by 
showing that it was wrongful, unless he 
further proves not only that a third per¬ 
son was entitled to the possession but 
that he, the stranger, had acted with the 
authority of the said third person: see 
Pollock & Write on Possession in the 
Common Law pp. 145-147. The fact of 
j>ossession in the sense referred to above 
therefore is jnima facie evidence of title, 
and is alone sufficient to sustain the 
jdaintiff's case against a mere wrong 
doer: sec Pullen fc Leake, 3rd Edn. 
j)j>. 801-802 ; see also Dicey on Parties 
j). 333 ct seq. If therefore Creet had 
actual j>ossession, or had a right to im¬ 
mediate possession,in other words, if Creet 
can prove a possessory title, he must be 
held to he entitled to maintain an action 
of tresjiass against all jiersons who tres¬ 
passed on the i>roi>erty in question. 
Now so far as I can mako out from the 
voluminous record before us, thero can 
ho no doubt that Creet had a sufficient 
possessory title to Karabagan, where 
the colliery in question is situate. IIo 
had an undisputed titlo to possession of 
the iqajor j)ortion of Karabagan, which 
is included in the bajoapti lands. 1 do 
not think it is necessary or incumbent 
on me, having regard to the course which 
the argument before us has taken to go in 
detail through the various leases, surface 
and underground, of the bajeapti lands 
for the jnirjiose of demonstrating that 
Greet had acquired what is called a pos¬ 
sessory title to the major portion of the 
bajeajiti lands. And indeed 1 am relie¬ 
ved of the necessity, because the learned 
Advocate General, in answer to a speci¬ 
fic question on this point, did not dis* 
pute this fact hut his point was that at 
the time when Jamals wont into posses¬ 
sion. he had only acquired the surface 
rights in respect of a very small area. 

The question then resolves into this: 
whether Creet, as a cosharer in respect 
of the bajeapti lauds, with which wo 
are concerned, was entitled to maintain 
an action of tresjiass against the 
passers, i. e. Currimbhoys. On principle 
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;I do not see why a cosharer cannot l»y 
•himself maintain an action of trespass 
'against a wrongdoer. The early Eng¬ 
lish cases are not against this view ; 
indeed they support this proposition hut 
it is sufficient for me to observe that 
this question has recently been the sub¬ 
ject of debate and decision in Madras 
and in Bombay. In the case of Ahmed 
Sahib v. Magnesite Syndicate, Limited 
(18), it was held by Scshahiri Ayyar, J. 
aud Kumaraswami Sastri.J., that one of 
several co-owners can maintain an ac¬ 
tion in ejectment against a. trespasser 
'without joining the other co-owners as 
!parties to the action. Again in Slogan- 
■lal v. Bhudar (19), it was held by 
'Shah and Fawcett, JJ. f that the 
rule laid down in the last mentioned 
caso should be followed. They observed 
as follows : 

“ Tho reason of the rule which requires ono 
frosh and common volition of co-owners zo 
put an end to that which commenced 
under thoir common volition, does not apply 
to a case where what commenced under a com¬ 
mon volition has come toau ond and whoro 
tho person concerned requires a fresh common 
volition to continue in possession. Tho case of 
a person, who is a tenaut on- sufferance, is 
akin to tho caso of a trespassor. It has boon 
hold in the caso of Shutari v. Maynesile 
Syndicate Ltd. (IQ), that ono co-owncr can 
maintain an action to ojcct ft trespasser who 
has boon holding over wrongfully. ’* 

I do not to wish to burden this judg¬ 
ment with a discussion of the earlier 
authorities to bo found in the reports in 
India, but reference may bo made by 
the curious investigator into this branch 
of the law to the cases Mroktakeshce 
Debee v. Oomalutly (20) ; Alum Monjee 
v. Ashad AH (21) ; Hnlodltvr v. Ooorco 
Doss (22) ; K . P. Kami a Pt si a rod if v. 
V.M. Narayanan (23) ; Balknshna v. 
Municipality of Mali ad (24) ; Iiadha 
Proshad v. Esuf (Q 5); Dakhyani v. Mono 
Bant (26) ; Ballcrishna v. Moro (27) ; 
Harendra v. Moran (28) ; Kalil y. 
Chunder (29) ; Sri Thakurji v. Iiiralal 

(18) [1915] 89 Mad: 501=28 mT l. j7b98^ 
‘29 I. C. 69=2 M. L. W. 460 

fnH} L , R * 1927 B;>ra * 1M=51 Bom. 149. 

20) [1870] 14 W. R. 31=8 B. L. R. S96n. 

(21) [1871] 16 W. R. l$<>. 

(22) [1873] 20 W. R.126. 

(23) [1881] 3 Mad. 234. 

(24) [1885J 10 Bom. 32. 

7 Cal. 414=9 C. T, R. 76. 

(26) [1913] 19 C. W. N. 407=221. C. 666= 
19 0. Tj. J. 118. 

(27) floor,] 21 Bom. 154. 

(23) [1887] 15 Cal. 40. 

(29) [1892] 20 Cal. 590. 


JV & C •. V. r.. A. CRLfcT (C. c. Ghose. J.) Calcutta 125 

(30) ; Secretary State v. Girjulai (31’ 
and Kan til Kun mi y.Kiran (J-). 1: 

what I have stated is tho law, it- is diffi¬ 
cult to see why Cieet was not entitled 
to maintain an action in ejectment 
against Cun imbhoys whom 1 have taken 
to be trespassers for the pur loses of this 
argument. In my view, Greet was enti¬ 
tled to maintain such an action. 

The next important question is this: 
If Currimbhoys were trespassers, did 
they cease to bo trespassers on 2otl: 
November 1924 when tliov obtained a 




conveyance of Jyotish Shear's interest 
in the bajeapti lands which as statal 
above included Kavabagan ? Tho docu¬ 
ment referred to is a conveyance by 
Satish Chandra Sircar, Jyotish Chandra 
Sircar, Srish Chandra Sircar (sons o! 
Protap Chandra Sircar deceased), Sama- 
rendra Nath Sircar, Arabindra Nath 
Sircar and Tripurendra Nath Sircar (sons 
of Rash Behari Sircar deceased) to Cur- 
rimbhoys of their interest in 100 bighas 
of bajeapti and khas Khalasi lands in 
mouzah Khandra, surfaco and under¬ 
ground tho lands being particularly des¬ 
cribed in the schedules thereto. This 
conveyance is Ex. 10 and is on p. 300. 
Vol. I, Part 2 of the paper book. As 
regards tho right of the co-owners of 
mining properties to convey without, re¬ 
ference to tho other co-owners there 
seems to he no doubt, that they have 
such sight: see Bentley v. Bates (33). 
The position, therefore, was that on and 
after 25th November 192-1 Currimbhoys 
had become cosharers of Cvoet. No ques¬ 
tion, therefore, could arise from and. 
after 25th Novombor 1924 as regards the 
right of Currimhhoys to remain on the 
land and work tho mines in Kambagan. 
Thus there is an end to Creet's claim 
for ejectment and with it there must 
necessary fail his claim for damages foi 
the period subsequent to 25th November 
1924. It is settled law that each co¬ 
owner is entitled to work the mines 
provided ho does nob take more than his 
shave of tho minerals nor work tho sumo 
waste fully. A person who is a co-owner 
of a mine with another or others, whe¬ 
ther as joint tenant, tenant-in-comnion 
or coparcener, cad enter upon and work 
tho mine, or licens e a nother person to 

(30) A. I. K. 1922 All. 408=4. A».''l?84.. “ 

131) A. I. R. 1025 Bom. 107=49 Bom 
(32) [1898] J O. W. N. 220. 

(33. (1840] 4 Y. & (’. 182=4 J,,,.. 552=9 r 3 
Bx. Bq. so. ■' ' 
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<lo >o. subject only to the restriction 
that .he shall not take more than his 
share: see Cockburn on the Law of 
Coal and other Minerals p. 82; Job v. 
Potto i (34); II Hkinson v. Haggarth (35): 
(rlijn v. Howell (3G); Denys v. Shucb- 
Inrgh (37): Mahesh v. Noicbat (38) and 
t'nanrfra Kishorc v. Biseswar Pa! (39). 

This being the true position in law, 
and Creet having never expressed the 
desire or taken any steps to work the 
mines himself unless Creet is in a posi¬ 
tion to show that Currimbhoys have 
taken more than their share of the 
minerals he can claim nothing from 
them or against them after 25th Novem¬ 
ber 1924. But we are not concerned 
with such a claim. The present suit is 
not a suit for partition or for an account 
against Currimbhoys nor has the present 
suit been conducted on such a footing. 

If Creet had or has any rights against 
Currimbhoys in respect of the period 
commencing on 25th November 1924, 
his rights will in no way he prejudiced 
by reason of this judgment. 

1 have just said that Creet’s claim for 
recovery of khas possession must fail 
And with it also his claim for damages 
for the period subsequent to the 25th 
November 1924. In order that there 
may not be any misunderstanding I 
•desire to make it plain that my observa¬ 
tions relating to the failure of Creet to 
recover khas possession apply only, and 
are limited to the property, surface and 
underground, which is covered by the 
conveyance of 25th November 1924 
(Ex. 10). In respect of all areas, surface 
and underground, other than the sub¬ 
ject matter of the said conveyance the 
plaintiff Creet will be entitled to re¬ 
cover khas possession. I understand 
that there have been no raising of coal 
from underground except in Karabagan 
and that no profit can be obtained other¬ 
wise from the lands in suit. If that is 
so as indicated above, the claim for 
damages for the period subsequent to 
25th November 1924 fails. 

Mr. Pugh, however, has argued that 

(34) (1875) 20 Ecf ~84 = il LTj. Gh. 202=32 
L.T. 110. 

(35) [1847] 12 Q.B. 837=11 Jur. 101 = 16 L.J. 
y.B. 103 

(30) [1903] 1 Ch. 000=76 L.J.Cb. 391=53 S-J. 

209 = 109 L.T. 324. 

(37) [1840] 4 Y. A C. 42=5 Jur. 21. 

(S8) [1905] 32 Cal. 837=1 C.L J. 437. 

«(33; A. I. It. 1923 Cal. 210=55 C.il. 336. 


L. A. CueK t (C.C. Ghose, J.) 1930 

Currimbhoys went into possession on 
ldt-h September 1922 and that it is not 

— went into possession at 
a later stage namely on 7th May 1926 
as alleged by them in their application 
to he added as defendants to this suit. 
According to Mr. Pugh, in the events 
which had happened, S. 116, Evidence 
Act came into play and the appellants 
cannot be allowed to raise any objection 
to the title of Creet. Further, in the 
circumstances, Mr. Pugh contended that 
Currimbhoys having come into this suit 
must he taken to have agreed to abide 
by the result of the suit, and must he 
held responsible in damages during the 
period of their possession, at any rate, 
up to 25th November 1924. 

It may be convenient to dispose of 
the last point at once. Mr. Pugh's con¬ 
tention is that the addition of Currim¬ 
bhoys as defendants to this suit on 28th 
July 1927 was made under the powers 
conferred on the Court by O. 22, B. 10, 
Civil P. C., and that so far as Currim¬ 
bhoys are concerned the suit in which 
they were added as .defendants was and 
is no new suit at all. In support of this 
contention Mr. Pugh relied on the case 
of Chunni Lai v. Abdul Ali (40). He 
also relied on the cases of Cliorlton v. 
Dickie (41), and Borneman v. Wilson 
(42). First of all wo must ascertain 
whether the addition of Currimbhoys as 
defendants to this suit was made under 
O. 22, R. 10, Civil P. C. As will have; 
been gathered from what has been stated 
above on the date on which Currim-,' 
bhoys were added as defendants to this 
suit they had not obtained any assign¬ 
ment whatsoever of any sort from the 
liquidator of Jamals; in other words, 
there had not been any assignment, 
creation or devolution of any interest in 
favour of Currimbhoys upto the date 
of their addition as defendants and it 
is to be borne is mind that before 
Jamals went into liquidation there had 
been no assignment, creation or devolu¬ 
tion of any interest in favour of Cur¬ 
rimbhoys. Further, in the events which 
had happened i. e., the contract of De¬ 
cember 1923 having been abandoned and 
being at an end there was nothing in 

(40) [1901] 23 All. 331. 

(41) [1879] 13 Ch. D. 160=49 L.J.Cb. 40=23 
W.R 228=41 L.T. 467. 

(42) [1834] 23 Ch. D. 53=54 L. J. Ch. G3l=33 
W.R. 141=51 L. T. 728. 
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respect of which there could he an as- 
sigmnent, creation or devolution of any 
interest in favour of Currimbhoys. i 
am. therefore, of opinion that the addi¬ 
tion of Currimbhoys as defendants to 
this suit was not made and could not 
have been duly made under O. 22, R 10, 
Civil P. C. : see in this connexion 
M a ninth a Chandra v. Ram Kumar 
(43). As regards the two cases in Eng¬ 
land cited by Mr. Pugh. Chorlton v. 
Dickie (41), affords no assistance. 

Jn the case of Borueman v. Wilson 
(42). an interlocutory order for injunc¬ 
tion and receiver having been made 
against the defendants in an action they 
gave notice of appeal and shortly after¬ 
wards became bankrupt. An order was 
made for carrying on the proceedings 
against their trustee. The trustee gave 
notice to the plaintiff that he should 
not proceed with the appeal/ Shortly 
after this the trustee entered an ap¬ 
pearance and called for the statement 
of the case. He declined to pay the 
costs of the appeal incurred by the plain¬ 
tiff before the notice that the appeal 
would not be proceeded with and the 
question for decision was as to the costs 
which had been incurred. It was held 
that the appeal must be dismissed with 
costs to be paid by the trustee, for, hav¬ 
ing adopted the defence of the bank¬ 


rupts he had placed himself in the 
place as to the whole of the action an 
could not reject part of the proceeding 
in it. As I read the case of Boniema 
v. Wilson (42) it does not carry Mr.Pug 
home having regard to the special facl 
of the present case. I am inclined t 
.the view that the addition of Currin 
bhoys as defendants to this suit wa 
made under the provisions of 0. 1, R. 1( 
'-■ivil P. C., and, if that is so, the pre 
coedings in this suit must bo taken t 
have commenced as against Currimbhoy 
on the date \vhen they were so added a 
defendants namely, 23th July 1927 
• As indicated above Currimbhoys hav 
admitted that they wont into possessio 
of the colliery on 7th May 1926; bu 
since that date for the reasons give 
above (i. e., Currimbhoys having becom 
cosharers of Creet i„ Karabagan), n 
lelief against Currimbhoys can be give 
in favour of Creet. I have also cons 
dered whether Creet is entitled to an 

(13) A. I. R 1922 P. 0. SOl^T Tat. 5 : 

A. 220 (P.C.). W W 


relief against Currimbhoys for the 
period between 23th November 1924 and 
7th May 1926. 1 have proceeded on the 
assumption that Currimbhoys were in 
possession of Karabagan between those 
two dates and for the sime reasons I 
have been obliged to negative Creet s 
claims to any relief in this suit against 
Currimbhoys in respect of the period 
between those two dates. 

I have now got to consider whether 
Currimbhoys were in possession of Kara¬ 
bagan between 13th September 1922 and 
loth November 1924. I have set out in 
an earlier portion of this judgment tho 
references to the material documents 
bearing on the question of Currimbhoys' 
possession of Karabagan within which 
is the disputed colliery, and I will not 
again refer to these documents. Towards 
the close obthe argument before us,there 
arose an acute controversy between tho 
parties as to whether Currimbhoys had 
gone into possession before 7th May 
1926. Mr. Pugh on behalf of the plain¬ 
tiff Creet drew’pointed attontion to the 
statements contained in Currimbhoy's 
application to the Court to be added as 
defendants, to the statements made by 
them in their written statement, to tho 
correspondence between Jamals and 
Currimbhoys and also between Morgan 
<fc Co. and Currimbhoys, to the entries 
in Jamals' books, and to the payments 
made from time to time in respect of 
the said colliery by Currimbhoys, and 
he argued that ou this body of evidence 
the conclusion was irresistible that Cur¬ 
rimbhoys were in possession beforo7th 
May 1926. On the other hand tho learned 
Advocate General, without in any wax- 
abandoning the contentions advanced by 
him when he opened this appeal before 
us, contended that the true conclusion 
on the facts was that there was merely 
an agreement between Jamils and Cur¬ 
rimbhoys as regards tho acquisition by 
Currimbhoys of this colliery, that Cur¬ 
rimbhoys were not in possession as is 
proved by the renoxval of tho promise 
sory notes for Rs. 4,00,000 from time to 
time and by tho claim put forward by 
Currimbhoys before tho liquidator of 
Jamals. 

The problem is not an easy one to 
solve and our difficulties have mainly 
arisen because of the conflicting state¬ 
ments made from time to tirao by Cur¬ 
rimbhoys hut on tho best 'consideration 
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that I have been able to bestow on this 
matter both while the argument was in 
progress and afterwards, I am clearly of 
opinion on tho documentary evidence 
adduced in this case and not disregard¬ 
ing entirely the oral evidence that Cur- 
rimbhoys were in possession of the dis¬ 
puted colliery trcm September 1922. 
In the view which I have taken it is 
not necessary for me to consider tho 
application of S. 11(5, Evidence Act on 
the facts of this case. 

For what period then prior 'to 25th 
November 1924, must Currimbhoys ‘now 
pay damages ? As lias been stated 
above, Currimbhoys were added as de¬ 
fendants on 28th July 1927 and there¬ 
fore the suit must he taken to have 
been commenced against them on that 
date. The plaintiff Greet therefore is 
entitled to recover damages against 
Currimbhoys fora period of three years, 
prior to the date of commencement of 
the suit against Currimbhoys i. e.,- for 
the period between 28th July 1921 -and 
28th July 1927. But for the reasons 
given above the period between 25th 
November 1921 and 28th July 1927 
cannot he taken into account. There 
therefore remains the period between 
28th July 1924 and 25th November 
L924 during which tho damages sus¬ 
tained by Greet have to he ascertained 
for the purposes of this suit. 

Mr. Pugh referred to the case of 
Laird v. Pim (44), and contended that 
tho measure of damages should ho that 
which was adopted in that case. Now, 
if the contract had been a subsisting 
one and if Jamals or their liquidator 
had appealed, wo should have had to 
consider the question raised in Laird 
v. Pim (44). In that case a party had 
been let into possession of lands under 
a contract of purchase hut did not com¬ 
plete the purchase and refused to pay 
the purchase money and no conveyanco 
was executed. It appeared that after 
the vendees had boon let into posses- 
sion they had taken from the land and 
sold a quantity of brick clay. Baron 
Parke held that the measuro of damages 
in such a ca^e was the injury suntained 
by the plaintiff by reason of the defen¬ 
dants not having performed their con¬ 
tract and tho question was how much 
worse off was tho plaintiff by the 

177)Tl841] 7 M. & w. 474-=10 ITT. Ex. 25 
D. P. 0. 8G0. 


diminution in the value of the land, or 
the loss of tho purchase money in 
consequence of ths non-performance oi 
the contract. It was held that the de¬ 
fendants were liable to pay the interest 
on the purchase money up to tho com¬ 
mencement of the action and the value 
of tho clay taken away. It is apparent 
therefore that the position in tho pres¬ 
ent suit so far as Currimbhoys are con¬ 
cerned is far away from Laird v. Pim 
(44), for there was no privity of con¬ 
tract between them and Greet. 

The measure of damages in a case 
like this is the fair market value of the 
coal-be it remembered that Creeb was 
a part owner of the coal-at tho pit; 
mouth at the time when it was severed; 
subject to just allowances. As to whati 
allowances there shall be, depends ou 
the conduct of the parties aud the 
other circumstances of the case.! 
There are two rules (1) tho harsher,; 
undor which only the cost of bringing; 
tho coal to bank is allowed and (2) the 
milder undor which the exponse of) 
hewage and haulage i. e. the cost ofj 
working and severing as well as ofi 
bringing to bank is allowed. The liar -1 
slier rule, only allowing the expense of 
bringing to bank, has been applied 
where the misconduct has boen of a; 
substantial character ; e. g., whore the 
wrongful working has beon wilful and; 
fraudulent : see Martin v. Porter (45), 
Morgan v. Powell (46) also see Lord 
Macnaughten's remarks iu Peruvian 
Guano Co. v. Dieyfus (47) or tho work¬ 
ings have been continued by a person 
in possession after it was known that; 
a leaso would not be granted and that' 
he had no title and had no right to ex¬ 
pect a title-: seo Trotter v. Maclean\ 
(18). So, also where the working has 
boon unauthorised and without mitigat-. 
ing circumstances : see 11 ild v. Holt 
(49), wholly unauthorised ami unlawful : 
see Llynvi Coal Co. v. Brogdcn (50) tli 0 
decree herein it may be noted is th » 

f45\ [18391 5"!T& W73V2—2 H. A N. 70. 

(16) [1842] 11 L. J. B. 203=3 Q. B 278= 
GJur. 1103=11 L. J. Q. B. 2G3=2 G. A 

(17) [1892]’A. C. 1GG=G1 I,. J. Ch. 749=7 

Asp. M. G. 225=06 L. T. 530. ' 

(4S) [1870] 13 Ch. 1X 574=28 W. R. 244=42 

L. T. 118. „ _ _ Ofir 

(40) [1812] 0 M. A W. 672=11 L. J. Ex. 28-> 
=10 (n. s.) 870. . r _ 19 

.(50) (1870] 11 Jiq. 189=40 Ii. L C-h. 4G-.19 
W. R. 106=23 T.. T. 518- 
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model form fraudulently concealed, or 
continued after negotiations for pur¬ 
chase had fallen through : see Phillips v. 
Horn fray (51); negligent, and not¬ 
withstanding that the employers re¬ 
lied on their certificated manager and 
had no personal knowledge or notice of 
the wrongful working: see Joicey v. 
Dickinson (52),- malicious, and with full 
knowledge that wrong is being done: 
see Per Curiam Livingstone v. Rate- 
yards Coal Co. (53), furtive and in bad 
faith. The reason why allowances are 
made in favour of an innocent mistaken 
trespasser and disallowed as against a 
wilful and intentional trespasser, is 
because the latter must not “qualify" 
his own wrong: see Per Lord Black¬ 
burn, id. But the milder rule, allowing 
the deduction of the expense of working 
and severing the coal as well as of bring¬ 
ing it to bank, will be applied where 
the wrongful working has not been done 
with a guilty or negligent mind, or 
sinister intention e. g., where the wrong¬ 
ful working has been done without 
fraud or negligence, but fairly and hon¬ 
estly: see Wood v. Moreuood (54), in¬ 
advertently and under a bona fide belief 
of title: see Hilton v. TFocrfs (55), as 
that a lease which had in fact expired 
was still continuing, see Jegon v. Viv/flu 

(56) , without the express authority, 
though with the knowledge of the right¬ 
ful owner: see Ashtcn v. Stock (57), under 
a mere mistake and without any sugges¬ 
tion of fraud: see Re United Merthyr 
Colliery Co. (58). neither tortious, nor 
negligent, but in the assertion of a right: 
see Jobw. Potton{ 34). So, if the work¬ 
ings were continued on the fair expecta¬ 
tion that a lease would be granted: seo 
Trotter v. Maclean (48), or have been 
innocent, and in ignorance, and witli as 
little negligence or carelessness as possi¬ 
ble, and in the belief that it belonged to 
the trespasser: see Livingstone v. Raw- 
yards Coal Co. (53). 

I will not now discuss the evidence 
showing how and under what circum- 

(51) [1371] 6 Ch. 770. 

(52) [188]) 45 L. T. N. S. 643. 

(53) [1880] 5 A. C. 25=28 \V. R. 357= 

834. 

(54) [1841] 3 Q. B. 44. 

(55) [16G7] 4 Eq. 432=86 L. J. Ch. 

W-R. 1105=16 L.T. 736. 

j*®} C, 1 ®*!] ® Ch. A. 742=40 L. J. Ch. 389. 

(57) [1877] 6 Ch. D. 719. 

(58) [1872] 15 Eq. 46=21 W. R. 117. 
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stances Cnrrirabhoys got into possession 
of the colliery in suit, but if ever there 
was a case where the milder rule ought 
as a matter of justice to be applied it is 
this case and I am of opinion that 
Currimbhoys should bo allowed as against 
the price of coal raised from 28th July 
1924 to 24th November 1924 the cost of 
working and severing as well as of bring¬ 
ing the coal to bank. 

The result, therefore, is that in my 
opinion the decree against Jamals must 
stand; as against Currimbhoys there can 
be no decree for khas possession of the 
lands covered by the conveyance from 
the Sarkars in their favour dated 25th 
November 1914: in respect of all other 
lands surface and underground, Creet is 
entitled to khas possession: as against 
Currimbhoys the decree for damages 
mado by the learned Subordinate Judge 
must be discharged; there will be a 
declaration that Creet is entitled to 
recover damages to tbo extent of his 
share in the lands at Karabagan during 
the period from 28th July 1924 to 25th 
November 1924. that such damages must 
be calculated on the following basis, 
namely, from the price of the coal raised 
during the period from 28th July 1924, 
to '25th November 1924, Currimbhoys 
would be entitled to deduct the cost of 
working and severing as well as of 
bringing to bank. 

On the evidence adduced in this case 
documentary and oral, I find that during 
the period last mentioned 5,500 tons of 
coal were raised and the price thereof 
taking Rs. 11 per ton as an average 
amounted to Rs. 60,500 and that the 
cost of working and severing as well as 
of bringing to bank the said quantity of 
coal amounted to Rs. 8,937. The net 
balanco duo in respect of the said quan¬ 
tity of coal is Rs. 51,563 but Creet would 
not be entitled to the entirety of the 
last mentioned sum; he would be entitled 
to the extent of his share in Karabagan. 
Creet, however, would be entitled to 
interest on the amount payable to him 
at 6 percent from 28th July 1924 down 
to the date of realization. Unless the 
parties agree among themselves as to 
this there will be a remand to the Court 
below to find out the extent of Creet's 
share and to calculate the amount paya¬ 
ble to Creet by Currimbhoys accordingly. 
So far as I can make out the ultimate 


130 Calcutta Osman Gani v. Emperor (Rankin, C. J.) 


sum payable to Greet will be a substan¬ 
tial amount; as this has been a divided 
success, there will be no costs in this 
Court. The order made by the Court 
below as regards costs will stand. 

Page, J.— I agree. 

Y.B./r.K. 0rcler accordingly . 


A. I. R. 1930 Calcutta 130 

Rankin, C. J., and C. C. Ghose, J. 

Osman Gani Mistry and others —Ac¬ 
cused—Appellants. 

v. 

Emj:ero )—Opposite Party. 

Criminal Appeal No. 191 of 1929, De¬ 
cided on 23rd August 1929. 

❖ (a) Criminal P. C., S. 154—Person of 
accused s parky going first lo Police Station 
and giving information of offence—Real 
complaint though lodged later on cannot be 
Vept aside and only made use of under 
Criminal P.C., S. 162. 

The proposition that, because a person of the 
party of the accused goes first to the Police 
Station and says that some of the complainant's 
party lias committed an olio nee, the real com¬ 
plaint lodged later on under S. 154 against the 
accused must he kept oil the record save on 
terms under S. 162, is one which cannot be 
judicially approved. [P 131 C 1] 

(b) Criminal P. C., S. 410—Question whe¬ 
ther statement made to police officer is 
under S. 162 or is made by way of complaint 
under S. 154, is one of fact. 

It is a question of face whether a statement 
made to a police ofticer in the course of an in¬ 
vestigation comes under S. 1G2 or is made by 
way of complaint to commence an investigation 
under S. 154. [P 131 C 1] 

Suresh Chandra Talukdar —for Appel- 
lants. 

Anil Chandra Hoy Chudhury —for 
the Crown. 

Rankin, C. J. —In this case 11 ac¬ 
cused were put upon their trial before 
the learned Sessions Judge and a jury. 
Eight have been found guilty by a majo¬ 
rity of three to two and they have been 
convicted by the learned Judge. The 
case arose out of an affray which ap¬ 
pears to have occurred in connexion 
with a dispute as to who had the right 
of possession of certain agricultural land. 
The occurrence took place at three or 
four o'clock in the afternoon of 22nd 
July 1928. The learned Judge in his 
charge to the jury has described the oc- 
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currence which would appear to show 

that both the complainant party and the 

accused party were present. Many of 
them were armed and so far as the com¬ 
plainant's party was concerned, they 
were in possession of one gun and a 
member of the party of the accused was 
shot with it. The questions for the 
jury have been very lucidly and elabor¬ 
ately set forth in the charge. The lear¬ 
ned Sessions Judge has explained 
most satisfactorily the importance 
of the question of possession. He 
has shown to the jury that unless they 
find that the complainant’s party were 
in possession they cannot find the com¬ 
mon object of the charge under S. 147, 
Criminal P. C. and also they would 
have to consider the serious question of 
private defence. Upon reading the 
charge as a whole it does not appear to 
mo that any objection of a serious kind 
can be taken to it. In the end Mr. 
Taluqdar for the accused persons lays 
stress upon the objection which he 
makes to the way in which the learned 
Judge has dealt with the question as 
what is the first information report. 

In this case it would seem that the 
affray having taken place in the after¬ 
noon of 22nd July the first person to lodge 
a complaint within the meaning of S. 154, 
Criminal P. C. was one of the accused 
party. He made no complaint of any¬ 
thing having been done by his own 
party, but ho complained that the com¬ 
plainants had assaulted them. The 
next day that is, on 23rd July, it appears 
that the complainant’s party two. of 
whom were badly wounded went to the 
hospital and before they went there 
they informed the constable at the 
police station that three people had 
been injured. It would appear that they 
went nearer to the Falta Police Station 
than the Diamond Harbour Police 
Station. At about 2 o'clock ono of the 
party went to the former Police Station 
and could not find the officer-in-chargo 
and accordingly ho went hack to the 
hospital and next morning that is, on 
24th, he came to Falta Police Station 
to see the officer-in-charge and made a 
complaint under S. 154, Criminal P. C. 
At the trial the learned Judge has 
treated this as the first information re¬ 
port for the purposes of the present case; 
the others have not been treated as the 
first information report. The question 
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which has been raised by Mr. Taluqdar 
is whether the counter-information of 
22ncl July is not the first information 
report which would prevent that of 24th 
July being received in evidence, save at 
the instance of the defeuce, by reason of 
S. 1G2, Criminal P. C. In my judgment 
the contention of Mr. Taluqdar is not 
sound on the facts of this case. The 
first information report which is to he 
dealt with properly under S. 154, Crimi¬ 
nal P. C. is a different thing from the 
statements made to a police officer in 
the course of an investigation such as 
are brought within S. 162, Criminal 
P. C. I do not assent to the proposition 
that because a person of the party of the 
accused goes first to the police station 
and says that some of the complainant's 
party has committed an offence, the real 
complaint against the accused must be 
kept off the record save on terms under 
S. 162, Criminal P. C. It is a question 
of fact whether a statement made to a 
police officer iu the course of an investi¬ 
gation in such cases comes under S. 162 
or is made by way of complaint to com¬ 
mence an investigation under S. 154. 
The two matters are dealt with differ¬ 
ently in the Code. One says that even 
if the statement is reduced to writing, 
is not to be signed whereas the other 
statement is to be reduced to writing 
and is to be signed. 

In my opinion the first information 
within the meaning of the Code which 
applies to this particular trial was the 
document of 24th July which has been 
properly treated as the first information. 
In these circumstances I am of opinion 
that the appeal fails and must be dis¬ 
missed. 

The accused must surrender to their 
bail and serve out the unexpired portion 
of their sentences. 

C. C. Ghose J.—I agree. 

v.s.'r.k, Appeal dismissed 
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Rankin’, C. J. and Patterson, T. 

Dabiruddin Mohammad and ethers — 
Accused—Petitioners. 

v. 

Emperor —Opposite Tarty. 

Criminal Revn. No. 1010 of 1920, 
Decided on 15th August 1929. 

(a) Criminal P. C., S. 144—Temporary 
orders may be made without there being 
real danger — It must be proved that disobe¬ 
dience of accused would have caused breach 
of peace—Penal Code, S. 188. 

Section 144 makes provision for a cant in gene •• 
that local and temporary orders may, at times, 
be made without there being a real danger of 
breach of the peace or other reason justifying 
it. Accordingly under that section it has to he 
proved that the accused not merely disobeyod 
the lawful order but that the act of disobe¬ 
dience was such as caused or involved the risk 
of a breach of the peace or other danger or 
trouble. [P 132 C 1] 

(b) Criminal P. C., S. 144—Trying Magis¬ 
trate passing order under S. 144 within 
jurisdiction—Expiration of period of order 
— High Court will not send back matter for 
rehearing—Criminal P. C., S. 439. 

Where the High Cjurt duds that the trying 
Magistrate has jurisdiction to piss an order 
under S. 144, it will not send back tho matt?r 
to tho Magistrate, notwithstanding that tho 
order has expired, so that he may begin the 
proceedings again, as regards tho accused’s 
showing cause against tho order : 13 C. H\ .V. 
19> : 20 C. W. iV. 758 ; 20 C . ir. X. 931 ; 23 
C. IK. X. 145 and A. /. R. 1923 CaL 440, Ref. 

[P 132 C 2] 

Mirtyunjoy Chatterji and Debabrata 
Mulchcrji— for Petitioners. * 

Rankin, C. J,— In this case aa order 
was made under S. 144, Criminal P. C., 
prohibiting the petitioners from exer¬ 
cising any act of possession in respect of 
a certain fishery. The Magistrate made 
this order on tho basis of a police roport 
and that polico report did state that a 
serious breach of tho peace was likely to 
take place unless such an order was 
made. Thereupon the petitioners ap¬ 
plied to the Magistrate to show cause 
against the order. In the meantime a 
complaint had been preferred against 
the petitioners for a breach of the order 
and the Magistrate for that reason re¬ 
fused to proceed as he is directed by tho 
section to do and to give the petitioners 
proper opportunity of showing causo 
against the order. The petitioners’ case 
appears te be that they could have 
shown to the Magistrate's satisfaction 
that there was no likelihood of a broach 
of the peace. The petitioners went on 
appeal to the District Magistrate who 
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rejected their petition. They accordingly 
liave come to this Court in revision and 
ask us to set aside the order. By the 
time we are dealing with it the order 
has expired and is now of no effect. 

Mr. Chatterjee on behalf of the peti¬ 
tioners has referred us to certain cases 
in which this Court has set aside an 
order of this character notwithstanding 
that it had expired by lapse of time : 
see the cases of J. A. Thomson x. Em¬ 
peror (1); Bishessur v. Emperor (2); 
Chandra Kanta v. Emperor (3); Chandra 
Nath v. E. I. Tty. Co. (4); Bani Gopal v. 
Narayan Das (5). So far as the actual 
order itself is concerned I am not of opi¬ 
nion that that order was without juris¬ 
diction. It is true that one may doubt 
whether it would not have been better 
to proceed underS. 145, Criminal P. C., 
or to proceed under some other section. 
But on the plain terms of S. 144 it is 
impossible to hold, in my view, that the 
order is without jurisdiction. These 
petitioners have been prosecuted under 
S. 188,1. P. C. and the policy of the 
legislature with reference to section is 
to make provision for a contingency that 
local and temporary orders may, at 
times, be made without there being a 
real danger of breach of the peace or 
other reason justifying it. Accordingly 
under that section it has to he proved 
that the accused not merely disobeyed 
the lawful order but that the act of dis¬ 
obedience was such as caused or invol¬ 
ved the risk of a breach of the peace or 
other danger or trouble. It appears to 
me, therefore, that if the petitioners in 
this case are in a position to show that 
by fishing or by doing what they were 
forbidden to do no risk of a breach of 
the peace was occasioned they would 
have a complete defence to the proceed¬ 
ing. 

We are asked to send the matter 
back to the Magistrate notwithstanding 
that the order has expired so that he 
may begin the proceedings again, as re¬ 
gards the petitioners’ showing cause 
against the order. I cannot find that 

U) II'JOIJ 13 C. W. IsV 195=4 I. C. 590=5 
M. L. T. 96. 

(2) [1916] 20 C. W. N. 75?=34 I. C. 312=24 
C. L. J. 272. 

(3) [1916] 20 C. \V. N. 981=36 I. C. 144=17 
Cr. L. J. 464. 

(4) [1919] 23 C. W. N. 145=17 1. C. 808=28 
C. L. J. 483. 

(5) A. I. R. 1928 Cal. 446=55 Cal. 1077. 


this Court has ever made such an order 
as that after the time when the order 
under S. 144, Criminal P.C. has expired, 
nor do I think that it would bo a rea¬ 
sonable order to make. It appears to 
me that if it were shown that the order' 
under S. 144, Criminal P.C. was with¬ 
out jurisdiction we might be justified in 
view of the prosecution in setting it 
aside. It does not appear to mo that 
that can be made in this case. This 
rule must be discharged. 

Patterson, J.— I agree. 

V.S./R.K. It ill c discharged. 
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Cuming and Lort-Williams, JJ. 

Srcehari Suarnakar — Accused—Ap¬ 
pellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 9G of 1929, Deci¬ 
ded on 2nd August 1929, from decision 
of Sess. Judge, Dinajpur, D/- 8th 
January 1929. 

Evidence Act, S. 6—Statement made by 
girl to her mother after transaction is over 
—Statement is not relevant under S. 6— 
Evidence Act, S. 8, Illus. (j). 

Where the statement of the girl to her 
mother does not form part of the transaction 
viz., the raping of the girl, or occur during it, 
hut is made after this transaction is over, when 
the perpetrator had gone away and the girl 
came away from the scene of occurrence to her 
mother's house, the statement is not relevant 
under S. 6. (P 133 C 1] 

Sacliindra Kumar Bay — for Appellant. 

JJireswar Chatterjee— lor the Crown. 

Cuming, J. —This is an appeal by 
one Sreehari Sawarnakar who was tried 
by the learned Sessions Judge of Dinaj¬ 
pur sitting with a jury on a charge of 
rape on a child of some eight or nino 
years old. The jury unanimously found 
the accused guilty and the learned Judge 
agreeing with verdict sentenced him to 
five years’ rigorous imprisonment and 16 
strokes. The facts are briefly these: 
The girl who was raped named 
Durgamani was living with her mother 
one Sailabala who is a widow. On the 
day of occurrence the mother of the ac¬ 
cused came to call Durgamani to collect 
firewood with the accused who was also 
collecting firewood. Durgamani went 
with the accused to a place called Puran- 
bhita where they began to collect fire¬ 
wood. While the girl was engaged in 
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collecting wood the accused Sreehari 
caught hold of her, placed her on the 
ground and proceeded to have sexual 
intercourse with her. Finally he let her 
go and the girl went hack weeping to her 
mother to whom she told the matter. 
After some delay information was given 
to the authority and the appellant was 
put on his trial with the result already 
mentioned. 

The appellant pleaded not guilty and 
it was suggested that the charge was the 
result of enmity. It was further sugges¬ 
ted that the injury on the girl was due 
to the bite of a leech. The first point 
urged by the learned vakil for the appel¬ 
lant is that the learned Judge misdirec¬ 
ted the jury by telling them that there 
was no evidence that the girl had been 
bitten by a leech beyond the doctor’s 
statement, that it was possible that the 
wound on the girl was caused by the 
biting of a leech. The learned vakil 
contends that there is a statement by 
the girl’s mother that the girl said that 
she had been bitten by a leech. The 
learned Judgo was quite correct in say¬ 
ing that there was no evidence that the 
girl had been bitten by a leech beyond 
the doctor’s statement. The statement 
of the girl’s mother as to what the girl 
said is not evidence of the fact that she 
had been bitten by a leech. It could 
possibly bo used to corroborate or to 
contradict the statement made by the 
girl. By itself it would not be sub- 
stantivo evidence of the fact that she 
had been so bitten. The learned vakil 
contends that under S. 6, Evidence Act, 
her statement to the mother would be a 
relevant fact. S. 6 provides as follows • 

Facts which, though not in issue, are so 

h^ W, haf ^ ,niSSU ° as t0 form P ftrt 

01 tuo same transaction arc relevant, whether 

differw U r ed at 4Sa,no kilno !kud l>l«co or at 
diti ranfc times and places.” 

It is clear that the statement of the 
ld!d ni e r m0tller • if Sh0 had any, 

? d „ Vr rm i Pltt of the transaction 

‘ i\., ‘! lch 1 understand the raping of the 
g.i} o occur during it. This transaction, 
namely raping of girl, was over when 
the perpetrator had gone away and the 

came away from the scene of occur- 

thk 5 !^ h6r ®°. fchor ' s h °use. Therefore, 
tins statement is not relevant under S. 6. 

? h .u l i u 0l ! ld nofc be evid ence of 
the fact that she had been bitten by a 

J b u° Uld ° nly be evidence of the 
laot that she made that statement to her 


mother. There is therefore no misdirec¬ 
tion by the learned Judge on this point. 

The learned vakil then contends that 
the learned Judge did not tell the jury 
that the statement to the mother could 
be used to contradict the girl, and that 
the learned Judge should have specifi¬ 
cally drawn the jury's attention to the 
statement. As a matter of fact the jury's 
attention was drawn to the fact that the 
mother had said that the daughter told 
her that she had been bitten by a leech. 
The jury themselves specifically ques¬ 
tioned the girl on the point, for at the 
end cf her cross-examination there is a 
note : 

To the jury. It is not true that when I cinv* 
horn? after the occurrence I told my mother 
that I had b.vn bitten by a leech. I told my 
mother that I had been rap'd by accused.” 

Therefore although the learned Judge 
did not in his charge specifically draw 
the attention of the jury to this point 
the jury’s attention had been drawn to 
it as is clear from the girl’s answer 
quoted above. Therefore the omission 
on the part of the learned Judge to draw 
specifically the jury’s attention to the 
point is of no importance. 

It lias next been argued that the 
mother Sailabala admitted in her cross- 
examination that since a certain salis 
she did not allow the accused to come to 
her house and the learned vakil suggests 
that the Judge should have put to the 
jury whether it is likely that in such 
circumstances the girl would bo allowed 
to go with the accused. The learned 
Judge did draw the attention of the jury 
to the fact that there was enmity 
between the parties. He did not no doubt 
specifically suggest to the jury that they 
might consider the question as to 
whether, if there was any enmity bet¬ 
ween the parties, the girl would havo 
gone with the accused to gather wood. 
No doubt the Judge might have put this 
point to the jury. But I do not think 
that the putting of this point specifically 
to the jury is of much importanco when 
the jury s attention was drawn to the 
fact that there was enmity between the 
parties. 

Then it is urged that the learned Judgo 
should have drawn the attention of the 
jury to the contradiction between the 
statement of the girl that the place of 
occurrence was visible from other houses 
and the evidence of the Sub-Inspector 
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who investigated the case that the actual 
spot of occurrence was not visible from 
other houses. 

The Sub-Inspector was shown the spot 
by the child. The child, no doubt, said 
that Puranbhita is visible from certain 
other places. That is not the same as 
saying the place of occurrence is visible. 
The actual place of occurrence may be 
somewhere inside the Puranbhita. There 
is no contradiction between the girl’s 
statement and that of the Sub-Inspector. 
The girl was not asked whether the 
place on which she was, was visible from 
other houses. 

Lastly it has been urged by the learned 
vakil for the appellant that the sentence 
is too severe. Looking at the facts of 
the case we are not prepared to say for 
one moment that the sentence is severe. 
The rape has been perpetrated on a child 
of nine. In such cases infliction of whip¬ 
ping is a very suitable form of punish¬ 
ment in addition to the sentence of 
imprisonment. The result is, the appeal 
is dismissed. The accused, if on bail, 
must surrender to serve out his sentences. 

Lort-Williams, J.— I agree. 

V.S./R.K. Appeal dismissed. 
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Graham and Lort-Williams, JJ. 

Nay an Mandal and others —Accused 
—Applicants. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 109 of 1929, De¬ 
cided on 6th August 1929, from judg¬ 
ment of Sess. Judge, Faridpur. 

(a) Criminal Trial—Evidence — Examina¬ 
tion of witnesses—Prosecution is not obli¬ 
ged to examine witnesses who will not speak 
truth—Defence has privilege to cross-exa¬ 
mine such witnesses which they must 
exercise at right time. 

The pios?cution is under no obligation to 
examine witnesses who it has reason to believe 
will not speak tin truth. It is .usual in such 
circumstances for the pros?cution to tender 
such witnesses for cross-examination. The 

defence, however, is certainly entitled to claim 

that privilege but having omitted to do so they 
cannot In p?rmitted to make capital of the fact 
that these witnesses were not cross-examined: 
8 Cal . 121, held too widely stated. [P 135 C 1] 

(b) Criminal Trial—Evidence — Pretump- 
tion — Presumption of correctness attaching 
to finally published Record of-Rights relates 
only to possession at time of its preparation 
— Such presumption by lapse of time ( 10 or 
12 years) is rendered of weakest description 
—Record-of- Rights. 


The presumption of correctness, which at¬ 
taches to the finally published Rccord-of-Rights, 
relates only to possession at the time when the 
record is prepared; and, even if such presump¬ 
tion can b_‘ made in a criminal trial, it is clear 
that where there has bien an interval of ten or 
12 years between the preparation of the record 
and the occurrencj of an offence in respect of 
dispute arising over possession of land, any 
presumption arising from the record is obvious¬ 
ly of the weakest possible description. Indeed 
the probative value is practically nil since all 
sorts of changes may obviously take place in the 
course of 10 or 12 years. [P 135 C 2] 

(c) Criminal P. C., S. 540—Court ha 9 
power to admit rebutting evidence to con¬ 
tradict evidence of defence. 

Under S. 540 Court has power to admit re¬ 
butting evidence for the purpose of contradict¬ 
ing evidence adduced on behalf of the defence, 
if the Court thinks it to be essential to the just 
decision of the case. [P 135 C 2} 

B. C. Chatter]i and Suresh Chandra 
Talukdar —for Applicants. 

Debendra Narain Bhattacharyya — 
for the Crown. 

Graham, J.—This is an appeal by 
three persons named Nayan Mandal, 
Panchanan Mandal and Moti Lai Man¬ 
dal who have been convicted by the 
Sessions Judge of Faridpur on a trial 
with the aid of a jury and convicted 
under Ss. 148 and 304 (part 1) read with 
S. 149, I. P. C., and sentenced as fol¬ 
lows: Nayan Mandal to rigorous im¬ 
prisonment for ten years under S. 304 
(part 1) read with S. 149, I. P. C., and 
Panchanan Mandal and Moti Lai Man¬ 
dal to five years’ rigorous imprisonment 
under S. 304 (part l)j read with S 149, 
1. P. C. No sentences were inflicted 
under S. 148,1. P. C. 

The case for the prosecution was that 
on the day of occurrence the complain¬ 
ant with a number of other persons had 
gone to cultivate a certain plot of land 
and that the accused came in numbers 
variously armed and ordered them to 
stop cnltivating the land. The com¬ 
plainant's party refused and thereupon 
the accused attacked them and^ one 
Tarini was killed and one Lakhi Kanta 
was also injured and died afterwards. 
The defence was that the accused were 
in possession of the land and were culti¬ 
vating it, and that the complainant's 
party came up and attacked them whil® 
they were peacefully cultivating th& 
land and that any injuries, which were 
caused, were caused by the accused 
the exercise of their right of priva o 
defence. 
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On behalf of the appellants three points 
were argued before us. It was first con¬ 
tended that the learned Sessions Judge 
erred in allowing the prosecution to 
withhold four witnesses named Abhoy 
Chilian Shikari, Bamananda Biswas, 
Bonomali Biswas and Jagabandhu Bis¬ 
was, who were examined in the com¬ 
mitting Court, but were not examined 
in the Sessions Court, or tendered for 
cross-examination. It is urged that 
they ought at least to have been tender¬ 
ed for cross-examination. Two of these 
witnesses Abhoy and Bamananda were 
named in the first information. In the 
committing Court they were declared 
hostile because they did not support the 
prosecution. The prosecution is under 
no obligation to examine witnesses who 
it lias reason to believe will not speak 
the truth: see Empress v. Dhnnno Kazi 
(1). It is usual in such circumstances 
for the prosecution to tender such wit¬ 
nesses for cross-examination, and it is 
not clear whether this procedure was 
adopted or not. The defence, however, 
was certainly entitled to claim that 
privilege. Having omitted to do so 
they cannot be permitted to make capi¬ 
tal of the fact that these witnesses were 
not cross-examined. 


As regards the other two witness 
Banamali and Jagabandhu there dc 
not appear to he anything to show th 
they were material witnesses. The pi 
secution was not bound to exami 
them. The remarks which have be 
made above apply to these witness 
also. 

It i3 also urged on behalf of the a 
pellants that the learned Judge shou 
have told the jury that if material w 
nesses are not called, it may be presui 
ed that, if they had been called, th 
would not have supported the prosec 
tion. The charge docs, however, co 
tain a direction cf this nature. 

Secondly, it was contended for the a 
pellants that the learned Judge mi 
directed the jury inasmuch as he d 
not clearly and explicitly tell them th 
the settlement record was in favour 
the accused and that the presumpti. 
was that the record is correct. Ti 
learned Judge has referred to the poi 

set# XMten 


that the presumption of correctness, 
which attaches to the finally published 
Record-of-Rights. relates only to posses¬ 
sion at the time when the record is pre-| 
pared, and, even if such presumption; 
can be made in a criminal trial, as to 
which, speaking for myself, I entertain 
some doubt, it is clear that where there; 
has been an interval of 10 or 12 years, as' 
in this instance, between the preparation! 
of the record and the occurrence, auyj 
presumption arising from the record isj 
obviously of the weakest possible des¬ 
cription. Indeed the probative value is 
practically nil since all sorts of changes 
may obviously take place in the course 
of 10 or 12 years. The material ques¬ 
tion in a case of this description is pos¬ 
session at the date of the occurrence. If 
the learned Judge had told the jury that 
the settlement record gave rise to a pre¬ 
sumption in favour of the possession of 
the accused at the date of the occurrence 
ho wculd certainly have misdirected 
them. 

Thirdly and lastly, it was urged for 
the appellants that the defence was 
seriously handicapped by the fact that 
rebutting evidence was allowed to be 
brought on the record at the 11th hour 
for the purpose of contradicting the evi¬ 
dence adduced on behalf of the defence, 
and it was further contended that cer¬ 
tain documents, which were called for 
from the Sadar Registration Oflico, were 
not admissible in evidence, and that the 
trial has been vitiated by the reception 
of inadmissible evidence. As regards 
the first part of this contention refer¬ 
ence may bo made to S. 540, Criminal 
P. C., and S. 135, Evidence Act. S. 540 
empowers the Court at any stage to sum¬ 
mon aqy person as a witness, if his evi¬ 
dence appears to it to be essential to the 
just decision of the case. S. 135, Evi¬ 
dence Act, lays down that the order in 
which witnesses are produced and exa¬ 
mined shall be regulated by the law and 
practice for the time being relating 
to civil and criminal procedure res¬ 
pectively, and in the absence of any 
such law by the discretion of the 
Court. I think, therefore, that the 
Court had power to admit this evi¬ 
dence and that the objection on this 
point must fail. Finally as regards 
the objection that the documents in 
question Exs. X and Y, are not admissi¬ 
ble in evidence we think there can be 
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no doubt that tliese documents are pub¬ 
lic documents, and they were, therefore, 
rightly admitted. In the result all the 
points which have been urged on be¬ 
half of appellants fail, tlie appeal must 
be dismissed and the convictions and 
sentences are confirmed. 

Lort-Williams, J.—1 agree. 1 desire 
to add that, in my opinion, the state¬ 
ment of Wilson, J., in Empress v. 
Dhnano Kazi (I), p. 124 is too wide. The 
learned Judge says: 

“The only legitimate object of a prosecution i 
to secure not a conviction, but that justice b? 
done. The prosecutor is not, therefore, free to 
choose how much evidence li? will bring before 
the Court. He is bound to produce all the evi¬ 
dence in his favour directly bearing upon the 
charge. It is prima facie his duty, accordingly, 
to call those witnesses who prove th ir connex¬ 
ion with the transactions in question, and also 
must be able to give important information. 
The only tiling that can relieve the prosecutor 
from calling such witnesses is th • reasonable 
belief that, if called, they would not sp:*ak the 
truth. If such witnesses are not called with¬ 
out sufficient reason b.'ing shown, the Court 
may properly draw an inference adverse to the 
prosecution.” 

It is difficult to understand what in 
practice would be the effect of the first 
part of the learned Judge’s dictum, 
namely that the only legitimate object of 
a prosecution is to secure not a convic¬ 
tion, but that justice be done. If the 
evidence in the hands of the prosecution 
points to the conclusion that a crime 
has been committed, it is the legitimate 
object of the prosecution to see that the 
prisoner is convicted. If the evidence 
in band does not point to the probabi¬ 
lity that bo is guilty of a crime, ho 
ought not be prosecuted at all. Conse¬ 
quently if the prosecution are of opinion 
that the evidence in their possession 
points to the probability that 6he pri¬ 
soner lias committed a crime, obviously 
in their view justice would be done by 
his conviction, which it should be their 
object to secure. The dictum, there¬ 
fore, though rhetorically and theoreti¬ 
cally excellent, is meaningless in prac¬ 
tice. The law in my opinion is correct¬ 
ly stated in Archbold’s Criminal Plead¬ 
ings, 27th Edn., 496: 

“ Although ill strictness it is not necessary 
for the prosecutor to call every witness whose 
name is on the hack of the indictment, (or, in 
India, “ whoso deposition has been taken ”), it 
has been usual to do so, that the defendant may 
cross-examine them.” 

That; is supported by a number of 
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eases, the first being li. v. Simmonds (2) 
and the last being li. v. Barley (3): 

If counsel will not call the witness, the 
Judge in his discretion may: R. v. Simmonds 

(*2).However the prosecutor is not bound 

to call them all; though he ought, it has been 
said, to have them in Court, that they may he 
called for the defence, if the prisoners choose; 
R. v. Cassidy (4).” 

The latter part of the learned Judge’s 
statement about the presumption which 
may be drawn, is of course correct. If 
the prosecution, in their discretion, do 
not choose to call such a witness, then 
the presumption may he drawn that bis 
evidence, if given, would be unfavour¬ 
able to their case. 

Y.S./R.K. Sentences confirmed . 

(2) 1 C. & P. *4. 

(3) 2 Cox. C. C. 101. 

(4) 1 F. ft P. 70. 
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Cuming and Lort-Williams, JJ. 
Natabar Haidar -Accused — Appel¬ 

lant. 


r. 

Emperor —Opposite Party. 

Criminal Appeal No. 107 of 1929, De¬ 
cided on 30th July 1929, from decision 
of Sess. Judge, Bakarganj, D/- 14th De¬ 
cember 1928. 


(a) Criminal P. C., S. 297—Summing up 
if evidence—Judge should sift and analyse 
•vidence for prosecution and draw attention 
if jury to defence raised. 

In summing up of evidence the Judge should 
iofc confine himself to detailing chronologically 
lie evidence given by the witnesses for the pro- 
iecution without sifting or analyzing it and 
vithout directing the jury in any way upon 
he value or weight which ought to bo or might 
)0 attached to it. He ought also to draw tho 
ittention of tho jury to tho dofonco raised. 
Emission to do either makes the Judge of little 

issistance to jurv. r 1 

(b) Criminal P. C., S. 297 -Misdirection 
o jury—Direction upon Ss. 302 nnd 304 In 
direction under S. 302, Judge not adhering 
o words of section used word “ possible ” 
for “ likely ” held amounted to misdirection. 

A Judge after explaining Ss. 302 and 301, 
Penal Code, said in his charge to jury. “ If. 
however, you find that the accused had neither 
;ho intention nor the knowledge requisite under 
S. £02 consider his liability under S. S04. " 
[Jo then read and explained that section 
\nd continued “ if you hold that he inten* 
led to cause the deceased such bodily injury 
that death would bo possible but not the most 
probable result you will find him guilty under 

S. 301, Part I, or if you hold that he had no 
such intention but knew as a reasonable man 
that tho deceased's death would he a likely con¬ 
sequence of his act you will find him g UI . 
under S. £04, Part 2. ” 
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Htld \ that there was misdirection. 

fl» 133 C 1. 2} 

Suresh Chandra 7 alukdar and Bhu- 
pendra Nath Dull Roy — for Appellant. 

Anil Chandra Roy Chowdhury for 
the Crown. 

Lort-Williams, J. — The accused 
Natabar Haidar alias Natak was tried 
before the learned Sessions Judge at 
Barisal with a jury under S. 302,1. P. C. 
for causing the death of one Karim Shah. 
Along with the accused his brother 
Nandabashi was also tried under S. 302 
read with S. 114, I. P. C. for abetting 
him. He was acquitted. The case of 
the prosecution was that the two ac¬ 
cused brothers, Nandabashi and Natabar, 
lived together and were tenants of Abdul 
Kader Talukdar of Chatra. Narendra 
Nath Bose was the landlord’s Tahsildar 
and Karim Shah was his Mridha. In 
the afternoon of Tuesday 27th March 
1928 Narendra (with Karim) had gone to 
the Bari of the two brothers where be 
found them and also Mahommad Shah 
and Abdul Karim Bari. 

There was some conversation and 
Narendra demanded fcho rent due from 
the brothers. Nandabasi said that they 
were unable to pay them and the Tah- 
sildar and Karim were about to depart 
when Nandabasi invited them to the 
inner hut at the north Viti of the Bari 
to say something to them. Thereupon 
they went to the north Viti hut, Natabar 
also accompanying them and there they 
sat down. An altercation then arose 
between the two brothers and Karim 
Shah with regard to a Jaisudi Bari 
which apparently the latter had taken 
possession of, but the possession of 
which was claimed by the brothers. 
They complained that lie did not pay 
any rent for this Bari. His answer was 
that various people held mortgages on 
the property and he did not know to 
whom to pay the rent. When the alter¬ 
cation had been going on for about 20 
minutes, Natabar who lmd gone inside 
the hut suddenly appeared with a leja 
and speared Karim as ho sat on the 
verandah. He attempted to get up and 
Nandabasi then got up and helped Nata- 
bav to press the leja home. Karim 
rolled over and died within a few 
minutes. Narendra got up and ran out 
of the Bari for help. Mohammad Slmh 
Who had been left at the Baithak-khana 
heard his brother Karim. cry out and 


BCR (Loit-Willian.s, 3.) Calcutta 137 

ran to the north ita hut and saw his 
brother lying in front of the door of the 
hut and Natabar standing on the veran¬ 
dah witn a leja in his hand. He tried 
to drag the body away hut Nandabasi 
cried to liis brother to kill him if he 
persisted in the attempt. Mohammad 
then ran away from the Bari. On his 
way he passed a number ot people who 
had been called as witnesses and ho told 
them all that his brother had been killed 
by Natabar. Various witnesses came 
to the Bari and were threatened by 
Natabar who said that lie would kill 
anybody who came near or tried 
to take the body away. Some of the 
witnesses alleged that he had said that 
he would kill them as be had killed 
Karim. The wound upon Karim when 
examined afterwards by the doctor were 
found to he consistent with having been 
done with a leja. The chest was 
slashed open and the wound perforated 
the upper lobe of the left lung, the left 
varticle of the heart in two places and 
the stomach in two places. It is obvi¬ 
ous therefore that considerable force 
must have been used. 

Natabar’s defence was that he had 
had a quarrel with a neighbour on 
account of the neighbours son in¬ 
terfering with his Panbaroj, that 
somebody suggested that he should 
go to his landlord to have the mat¬ 
ter decided, and that the land¬ 
lord instead of helping him had fined 
him Rs. 25 apparently on three sepa¬ 
rate occasions making the lino Rs. 75 
in all. Ho also sentenced him to he 
slapped with a shoe but this part of 
the sentence was remitted. He says 
further that in consequence of his inabi¬ 
lity to pay the fine imposed the landlord 
had sent his servants for the purpose of 
collecting the fine and that they with a 
number of other persons had attacked 
him when he was attending to his 
Panbaroj and that he had ran away to¬ 
wards his Bari whon a leja had boon 
thrown at him but missed him. He 
managed to get into his Bari and when 
he tried to shut the door another leja 
was thrown at him which grazed him 
on the thigh and in turn he picked up 
the leja which had been thrown on him 
and either threw it back or used it in 
his defence with the result that, during 
the fight which ensued, Karim was 
struck. Those shortly are the facts. 
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The sole witness of actual striking of 
Karim was Narendra but Mahomed saw 
the body almost immediately afterwards, 
and as 1 have said certain witnesses de¬ 
posed that Natabar threatened them 
that he would kill them as he had killed 
Karim. It will be observed that a con¬ 
siderable part of the evidence of the 
persons who say that they saw Maho¬ 
med running and heard his news is as 
consistent with the case for the defence 
as it is with that of the prosecution. It 
would fit in with either story. Udoy 
Chandra Roy, prosecution witness 11, 
said in his cross-examination that the 
men he had seen were running with 
something like lathis in their hands 
and that from within the Basabari he 
heard Natabar cry out that he was being 
murdered. 

Mr. Taluqdar on behalf of the appel¬ 
lant lias complained first of all that the 
learned Judge has not properly put the 
case of the defence to the jury. He has 
also raised a point of law with regard 
to the learned Judges direction upon 
S. 30*1, I. P. C. In view of the opinion 
which we have formed as to the learned 
Judge’s direction in law it is not neces¬ 
sary to deal at length with the first 
point taken on behalf of the accused. 
But reading the charge as a whole I am 
of opinion that it does not sufficiently 
draw the attention of the jury to the 
defence raised, nor does it show the im¬ 
portance cf the evidence of Udoy Roy 
in his cross-examination. The learned 
Judge, as so many learned Judges in the 
mofussil seem to do, simply detailed 
chronologically the evidence given by 
the witnesses for the prosecution with¬ 
out sifting or analysing it and with¬ 
out directing the jury in any way 
upon the value or weight which ought 
to be or might be attached to it, 
and by so doing has really failed 
to give that help to the jury which 
he ought to have given. As I have 
already pointed out in a recent case the 
spirit of the Code demands that there 
shall be more than a bare statement of 
facts in the learned Judge’s charge. 
Otherwise he can be of little assistance 
to the jury. 

The point raised in the learned Judge’s 
direction in law refers to the following 
passage in his charge. He had explained 
8s. 302 and 304 and eventually said this: 

“ Jf, however, you find he had neither the 
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intention nor the knowledge requisite under 
S. 302 consider his liability under S. 204 
1. P. C. ” 

lie then read and explained that sec¬ 
tion and continued 

“ If you hold that he intended to cause 
Karim Shah such bodily injury that death 
would be a possible but noti the most probable 
result you will find him guilty under S. 304 
part 1 or if you hold that he had no such inten¬ 
tion but knew as a reasonable man that 
Karim’s death would be a likely consequence of 
his act you will find him guilty under S. 304 
part *2. " 

In our opinion this direction would 
have been quito correct if he had not 
used the word “ possible, ” but had 
adhered to the words of the section and 
had used the word “ likely. ” 

It becomes clear, that the Judge’s 
direction is wrong, if you apply it to a 
concrete instance. 1 may repeat here 
the example which I suggested during 
the discussion—If Natabar had struck a 
blow with tho leja on Karim’s skin it 
is clear that Karim might have died 
from septic poisoning arising fiom the 
wound. His death would be a possible 
result of what Natabar had done but not 
the most possible result. According to 
the learned Judge’s direction such an 
act would come within S. 304 part I. 
We are clearly of opinion that it would 
not. It might possibly come within 
S. 304 part 2. But it is more than likely 
that such an act would not come within 
the purview of S. 304 at all. In view of 
the fact that the jury have convicted 
the accused of an oflence'under S. 304, 
part I, it cannot be said that this mis¬ 
direction may not have misled the jury. 

In these circumstances we are of opin¬ 
ion that the conviction and sentence 
must bo set aside and the appellant re¬ 
tried. 

Cuming, J.— I agree. 

V.R./R.K. Case remanded . 
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Rankin, C. J. and Patterson, J. 

Sunnat Mondal —Accused—Petitioner. 

v. 

Makar Sheikh— Complainant — Oppo¬ 
site Party. 

Criminal Revn. No. 779 of 1929, Deci¬ 
ded on 23rd August 1929. 

Criminal P. C. f S. 232—Charge under 
Penal Code, S. 498 alleging accused as tak¬ 
ing away woman from complainant’s custody 
— Evidence showing that she was taken 
from one Il's house—Scanty evidence con- 
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nccting accused with of fence—Retrial was 
not ordered on amended charge. 

In a charge framed under S. 4 IS against the 
ai-cused in the trial Court, it!was alleged that 
he had taken the woman away from the coin* 
vfoinant’s custody, but the nature of t.ie evi¬ 
dence showed that the charge was intended to 
relate to the alleged taking away of the com¬ 
plainant's wife from one B's house. There was, 
however, no finding that B had the care of the 
woman on behalf of her husband, the com¬ 
plainant, nor was there any evidence on the 
record that would justify such a finding. 

Held : that from the very scanty nature of 
the evidence connecting the accused with the 
offence, it would nob be proper to order a re¬ 
trial on an amended charge. [P 139 C 1, *2] 

31 rityunjoy Chattopadhya and Mon- 
indra Nath Bancrjee —for Petitioner. 

Patterson, J.—If tho evidence is 
believed, the complainant's wife was 
enticed away by a woman named Hazari 
Bibi, was taken away from Hazari 
Bibi’s house by the present accused and 
was then detained or concealed for seve¬ 
ral days in the house ct one Mujahar 
Fakir. 

In the charge framed against the ac¬ 
cused in the trial Court, it was alleged 
that he had taken the woman away from 
the complainant’s custody and having 
regard to tho nature of the evidence, it 
must be supposed( though this lias not 
jbeen clearly stated,) that the charge 
•was intended to relate to tho alleged 
(taking away of the complainant’s wife 
(from Hazari Bibi’s house. There is, 

I however, no finding that Hazari Bibi 
[had the care of the woman on behalf of 
[her husband, tho complainant, nor is 
(there any evidence on the record that 
I would justify such a finding. On the 
contrary, the evidence goes to show that 
the woman had already boen taken away 
from the complainant's custody by 
Hazari Bibi before ever the accused ap¬ 
peared on the scene. 

It is possible that, if the charge had 
been framed differently, and if tho 
matter had been more fully investigated 
the accused might have been oonvioted 
in respect of the subsequent conceal¬ 
ment or detention of the woman in 
Mujahar Fakir’s house, but it is clear 
that, in the present stato of the record, 
the conviction and sentence under S. 
498,1. P. C., cannot be sustained. Tho 
Rule must therefore be made abso¬ 
lute, and in view of the very scanty 
nature of the evidence connecting the 
present applicant with the offence, I do 
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not think it would be proper to order a 
retrial on an amended charge. 

The accused will be released and his 
bail bond discharged and the fine it paid 
will be refunded. 

Rankin, C. J.—I agree. 

V.S./H.K. Conviction r/K«is.W. 
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Cuming and L^ktAYilliams. U. 
Bikram Ali Pramanil: and others — 
Appellants. 

v. 

Bmperoi —Opposite Party. 

Criminal Appeal No. OS of 1929, De¬ 
cided on 21th July 1929, against decision 
of Asst. Sess. Judge, Pabna, D, - 17th 
January 1929. 

(a) Criminal P. C., S. 236 — Alternative 
charges under Ss. 395 and 457, Penal Code, 
are not bad in law. 

Offence under S. 437 is really in some cases ;v 
minor offence to offence under S. S'.13 and there 
can be no reason why there should not be al¬ 
ternative charges of these two offences. 

fp hoc ij 

❖ (b) Evidence Act, Ss. 149, 154— (Per 
Cuming , /.)—Leading questions may be asked 
without declaring witness hostile — (Lor'* 
William, J . contra). 

Section 154 real with S. 143 provides that 
the Court may allow tho party t > put knding, 
questions to his own witnesses. This docs not 
necessarily mean that he must declare the wit¬ 
ness hostile and cross-examine him. It is only 
when he declares the witness hostile and cross- 
examiucs him that he cannot rely upon hi* 
evidence. Whore the public prosecutor asks a 
witness some questions with tho permission of 
the Court desiring to get from him not a con¬ 
tradiction of what he said but something in ad¬ 
dition, he cannot be said to have cross-exa¬ 
mined the witness. The questions are merely 
leading questions. [P 140 C 2, P 111 C 1] 

Per LorMIW//iir;r*,7., contra.—Ss. 143 and 154 
read together do not give power to prosecution 
to put leading questions to their own witnesses 
even with the assent of the Judge. Tho mean¬ 
ing of S. 154 is that with permission of tho 
Court they may tre.c a witness hostile and 
cross-examine him. [P 141 C 2] 

(c) Criminal P. C., S. 298—Charge to jury 
—Charge is defective where no direction as 
to weight to be attached to evidence of co¬ 
accused against accused is given. 

Where in the charge to tho jury tho Judge 
does not give any direction to the jury as to 
how they should treat and the weight they 
should give to evidenco of an accused person a* 
against his co-accusod it is impossible to say 
how far such omission doos not prejudice the 
accused and retrial should be ordered. 

[P 141 C 1] 

Dinesh Chandra Ray —for Appellants. 
Debendra Narain *Bhattacharjee — for 
the Crown. 
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Cuming, J.—This is an appeal by two 
persons Bikram Ali Pramanik and Ivud- 
rutulla Khan. These two persons to- 
gebher with one Samatulla were tried by 
the learned Additional Sessions Judge 
oi’ Pa bn a and a jury on charges of da¬ 
coity and house breaking by night. The 
jury unanimously found all the three 
persons guilty under S. 457, I. P. C. # and 
nut guilty under S. 395, I. P. C. The 
appeal of Samatulla has been summarily 
dismissed and that of the other two ap¬ 
pellants is now before us. 

The case for the prosecution briefly 
was that these persons together w ith a 
number of other persons broke into the 
house oi the complainant on the night of 
27th May 1928. The defence briefly was 
a denial of the whole occurrence ; and 
there was a suggestion in the case of 
Samatulla of enmity. 

The first point raised by the learned 
|vakil for the appellants is that the alter¬ 
native charges under Ss. 395 and 457, I. 
P. C., are bad in law. Why it is bad in 
law I am unable to understand. Offence 
under S. 457, I. P. C., is really in some 
•cases a minor offence to offence under 
S. 395. There can be no reason why 
there should not be alternative charges 
of these two offences. 

The next point raised is that the 
learned Judge has not properly dealt 
with or has misdirected the jury with re¬ 
gard to a certain alleged confession. It 
is alleged that Samatulla, whose appeal 
lias been rejected, on the night of the da- 
coitv made a confession to a cousin of 
his one Ketab Ali Sarkar in which lie 
admitted that he and the two appellants 
had committed dacoity in the house of 
the complainant. In dealing with this 
confession the learned Judges charge to 

the jury is as follows : 

“P. \Y. 15 Kotih Ali, a dcc'l -writer in the 
Salanga Registration Olfice says that the ae- 
cus3d Samatulla is his cousin and that he went 
to him at about 3-30 a. in. on the night of oc¬ 
currence and requested him to save him as liis 
name had been mentioned in connexion with 
the d.icoitv. This person says that after pres¬ 
sure being put, the accused Samatulla stated 
that he with the other two accused and also 
two other persons had committed the dacoity. 
The witness admits that there was a quarrel 
between him and tho accused Samatulla re¬ 
garding the deduction of Rs. 10 from the price 
of three maunds of sweetmeats taken by Samat 
from his shop. This witness further admits 
that he (Samat) also said that his name had 
been falsely mentioned in the Ejahar at the 
Thana. P. W. 15 was not examined by the Sub- 
lnsp?ctor. It is for you to say whether the ac¬ 
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cused Samatulla went to this witness on the 
night of occurrence and made the confession.” 

With regard to tho alleged confession 
itself it is to be found in the evidence of 
Ketab Ali Sarkar when examined before 
the Magistrate. There he stated that 
Samatulla on being pressed said that he, 
Bikrain Ali, Kudar Ali Khan and two 
others committed dacoity in the house 
of Chandulla Sarkar. When examined 
in the Sessions Court he states as fol¬ 
lows : 

‘Accused Samatulla is my co-villager. At 
about 3 and 3-30 a. m. the Nanigachi mela 
day I came to know of a dacoity in Chandulla’s 
house . . . Accused Samatulla came to me that 
night. He is here. He said that his name had 
been taken in connexion with the dacoity in 
Ckandulla's house. He asked me to go to the 
Prodhans of that Parah. I told him to come in 
the morning as I could not go at that hour of 
the night. He did not conic to me any more. 
He Slid that three names were mentioned in 
connexion with the dacoity, viz., those of Bik- 
ram and himself and the man who was a 
Hindu bjfore and converted to be a Mahomedan 
afterwards.” 

It would he noticed that in that state¬ 
ment Samatulla does not say that he 
and the other two appellants committed 
the dacoity. He only says that three 
names had been mentioned. The Public 
Prosecutor was evidently not satisfied 
with that statement ; for he asked the 
permission of the Court to put further 
questions to the witness and be then 
asked as follows : 

“Did Samatulla tell you that ho and Bikram 
and Kudratulla and two others had committed 
dacoity in tho house of Chandulla Sarkar.” 

The answer was “yes, lie said so.” Mr. 
Roy who appears for the appellants con¬ 
tends that the Public Prosecutor having 
declared the witness hostile and cross- 
examined him it was not open to the 
prosecution to rely upon the evidence of 
this witness. The only effect of declar¬ 
ing the witness hostile and cross-exa¬ 
mining him was to discredit tho witness 
altogether. But it does not appear that 
the prosecution wished to cross-examine 
the witness for tho purpose of discredit¬ 
ing his evidence. As far as can be seen 
what the Public Prosecutor did was to 
ask the permission of the Court to put 
questions to this witness which might 
be put by the adverse party. From this 
it cannot be said that he intended to de¬ 
clare tho witness hostile and to cross- 
examine him. S. 154 read with S. 143, 
Evidence Act, provides that the Court 
may allow the party to put leading ques¬ 
tions to his own witnesses. But that 1 


Bikram Ali v. Emperor (Cuming, J.) 



Emi*eiiok v. Balai Ghose 


Calcutta 141 


1930 

do not think necessarily means that lie 
'must declare the witness hostile and 
cross-examine him. It is only when he 
[declares the witness hostile and cross- 
examines him that he cannot roly on his 
'evidence. It will be seen from a perusal 
of the evidence that what the Public 
Prosecutor desired to get from the wit¬ 
ness was not a contradiction of what he 
Iliad said but something in addition. He 
was not cross-examining his own witness 
but with the permission of the Court 
was asking him leading questions. That 
jis not necessarily to cross-examine. This 
is clear from S. 154 itself which does not 
say that a person who calls a witness 
may cross-examine him in certain cir¬ 
cumstances but that lie might put ques¬ 
tions to him which might be put in cross- 
examination by the adverse party. That 
is not the same as cross-examining him. 
If it were, the Code would have said so. 

Be that as it may, it has further been 
argued by Mr. Roy that the Judge lias 
entirely failed to direct the jury as to 
liow they should deal with the evidence 
of a co-accused. Here Mr. Roy stands on 
firmer ground. As far as can be seen 
from the charge of the learned Judge he 
gave no direction whatever to the jury 
on this point. It is clear from his charge 
that lie did not tell the jury that the 
statement of Samatulla that he himself, 
Bikram, Kudar Ali and two otliors were 
tho persons who had committed the da- 
coity could only bo used against Samat- 
ulla and therefore apparently has al¬ 
lowed it to be used, as in certain circum¬ 
stances it can be used, against the co¬ 
accused, but he entirely neglected to 
draw the attention of the jury to a very 
important matter, namely, the way in 
which this evidence was extracted from 
the witness. The witness first of all made 
no mention whatever of the fact that 
bamatulla had made a statement to him 
lie said fchafc he. Bikram, Kudar 
V:‘ two ° fch0 .*' Peisons had committed 

1 j • y ’ and lfc ls on ly in answer to the 
leading question by the Public Prosecutor 

mouth?r tlCally PUt int0 the wifcn esss 
mouth the answer which he wanted that 

the witness stated that Samatulla had 

two IT th ui e ' Bikram - Ali and 

NHth^ 18 ha u d COmmifct0d fche daeoity. 
iur'v tq 1 °u 8 he * ,ve ft °y direction to the 

weight H h °'T th , 6y 8h ° uld treat and fche 
ve,ght they should give to the evidence 

of an accused person as against his co¬ 


accused. It is impossible for us to say 
that the omission of the Judge to bring 
this fact to the notice of the jury lias 
not seriously prejudiced the two accused 
persons, 

.In these ciscumstances we must set 
aside the verdict of the jury and direct* 
that the appellants be retried. 

Lort-Williams, J. —I agree with my 
learned brother that this conviction 
should l)o set aside.and the two appel¬ 
lants retried. 

1 desire to add that in my opinion Ss. 
143 and 154, Evidence Act, read together! 
do not give power to the prosecution to 
put leading questions to their own wit¬ 
nesses even with the assent of the Judge. 

The meaning of S. 154 is that they 
may, with the permission of this Court, 
treat a witness as hostile and cross-exa-j 
mine him. The wording of S. 154' 
shows that the legislature did not intend 
to distinguish the law in this country 
from the law which obtains in England. 

Retrial ordered. 


A. 




Graham and Lout-Williams, J.J. 

Emperor 
■ '*• 

Balai Gliosc and another— Accused. 

Jury Ref. No. 31 of 1929, Decided oir 
7th August 1929, made by Addl. Sess. 
Judge, Burdwan, on 17th March i929 

(a) Criminal P C., S. 307 (2)-High Court 
should not interfere with verdict of jury 
unless it is manifeitly wrong. J y 

Tho High Court has to consider the entire 
ov.denco and to decide after giving due weight 
to the opinion of the Sessions Judge and the 
jun whether tho charge was made out against 
tho accused. High Court should not interfere 

th!t t! h « Verd l® t . of the i ur .v "nless 4 it is shown 
that the verdict - was manifestly wrong and 

WOre 1,0 ,ufflei ®n* materials to 
justm iC. rp 1 ,rt p 1 I 

(h) Crimina! Trial-Retracted confe’s.ion 
-Independent corroboration showing that 
confession is true should be required. 

' S . not, ' i "« to Prevent a confession 
although retracted from being given effect to 
•is against tho maker. But where tho confes¬ 
sion has been retracted tho general rule is 
that independent corroboration of tho confes¬ 
sion should be required in ordor that tho Court 
may be satisfied that the confession is true. 

(c) Criminal P C.. S. lOS-Obje^U' tl 
search. r ® '* ble evidence at possible of 

°. f , th0 scction is presumably to 

obtain as rohablo ovidence as possible of the 
search and to exclude the possibility of any 
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concoction or malpractice of any kind. It is 
incumbent upon the police to try to comply 
with the provisions of the section. There is no 
hirm in the police officer who makes the 
search being called as witness at the trial but 
such officer cannot be deemed to be an entirely 
satisfactory witness for the purposes of prov¬ 
ing the search. [P 143 C 2^ 

Debendra Narain Bhattacharya —for 
the Crown. 

Graham. J. —This; is a reference 
under S. 307, Criminal P. C. by the 
Additional Sessions Judge of Burdwan 
in. connexion with a dacoity case which 
was tried by him in which the jury by 
a majority verdict of 4 : L were of opin¬ 
ion that the accused were entitled to 
the benefit of tlio doubt. The learned 
Additional Sessions Judge being of opi¬ 
nion that the verdict was erroneous and 
wholly against the weight of evidence 
has referred the case to this Court. 

Under the provisions S. 307 of the 
Code we have to consider the entire 
evidence, and, to decide after giving 
due weight to the opinion of the Ses¬ 
sions Judge and the jury, whether the 
charge was made out against the ac¬ 
cused, and whether the verdict, was 
right or not. It has nob been the 
practice of this Court according to the 
trend of decisions on the subject to in¬ 
terfere with the verdict of a jury unless 
it is shown that the verdict was ma¬ 
nifestly wrong and that there were no 
sufficient materials to justify it. 

The evidence which was adduced in 
this case by the prosecution consisted 
of : (L) confessions made by each of the 
accused Balai Ghosh and Motleb Sheikh 
of their guilt, these confessions having 
been subsequently withdrawn in the 
committing Court; (2) the evidence of 
Satya Bala Dasi and her father Fakir 
Jelia, who have deposed as eyewit¬ 
nesses to tho dacoity, and have each of 
them identified one of the accused, 
Satya Bala having identified Motleb 
Sheikh and her father having identified 
the other accused Balai Ghosh ; (3) 
thirdly in addition to this evidence 
there is as against the accused Balai 
Ghosh, tho evidence that certain orna¬ 
ments or pieces of ornaments, Exs. 9 to 
42, were found on search in his house. 

Now so far as the confessions are 
concerned there is nothing to prevent a 
confession although retracted from be¬ 
ing given effect to as against the maker. 
,But°where the confession has been re¬ 


tracted the general rule is that that in¬ 
dependent corroboration of the confes¬ 
sion should he required in order that 
the Court may he satisfied that the 
confession is true. In view of the fact 
that both these confessions were prompt¬ 
ly withdrawn when the accused came 
before the committing Magistrate we 
think that it would not be altogether 
safe to rely entirely upon them in tho 
absence of any independent evidence to 
corroborate them. It becomes necessary 
therefore to examine the evidence in 
order to see how far the confessions are 
corroborated. 

A very important part of the case 
consists of the evidence of Satya Bala 
Dasi and her father Fakir Jelia, and in 
that connexion the crucial point is 
whether Fakir Jelia was in his dughter's 
house on tho night of the dacoity. If 
these witnesses have spoken the truth, 
and if their identification of the two 
accused is accepted, then this would 
undoubtedly furnish valuable corrobora¬ 
tion of the truth of the confessions. 
But tho evidence in tho case and the 
facts and circumstances scorn to give 
rise to the considerable doubt as to 
whether Fakir was at the place of 
occurrence on the night in question, as 
he alleges. In the first information, 
which ho lodged before the polico at 
8-30 a. m., on 19th March 1928, he 
stated that he was not in his dughter’s 
house when tho dacoity took place, and 
ho gave an account of the dacoity which 
purported to bo as described to him by 
his daughter ; and further he concluded 
by saying that ho had come to his 
daughter’s house 'at noon on the day 
following tho dacoity, and having heard 
tho details of the occurrence ho had 
come to the Thana to give information. 
In view of the explicit statement by 
Fakir Jelia that he was not present 
at the time of the dacoity it is difficult 
to accept his statement in evidence that 
ho was there and saw what took place. 
The explanation which he has given for 
this change in his story is that on tho 
way to tho Thana tho Chowkidar told 
him to inform the Daroga that he 
(Fakir) had not been in his daughter's 
house at the time of the dacoity. Now 
the Chowkidar Moti Chang is a man 
aged about eighty years and it is difficult 
to imagine any reason why he should 
have given any such instruction to tho 
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informant. The learned Sessions Judge 
seems to have been of opinion that the 
Chowkidar was not a reliable witness 
and had suppressed the truth. There 
does not, however, seem to bo any suffi¬ 
cient ground for such a conclusion. 

There is one significant fact in connex¬ 
ion with the question, which as I have 
said is a very important question, as to 
whether Fakir was or was not present 
at the time of the dacoity, and that is 
the delay which took place in the lodg¬ 
ing of the first information. The 
occurrence took place at midnight on 
17th March and the first information 
was not lodged until 8-30 a. m., on 19th 
March, the police station being about 
T1 miles distant from the place of occur¬ 
rence. If Fakir was present at the time 
of the occurrence it seems to be hardly 
probable that he would not have lodged 
the information sometime during the 
course of the following day, especially 
in view of the fact that he is not alleged 
to have been injured in any way. 
Dacoity is a serious matter, and, if ho 
was there as alleged, the natural course 
would have been to lose no time in gom* 
and giving information to tbo polico° 
Un the other hand the delay in lodging 
information is consistent with the other 
version that Fakir was not present at 
the time of the occurrence, and that ho 
came on the following day about midday 
after hearing of the dacoity, and then 
having learnt the particulars went to 
the Thana There is therefore consi¬ 
derable doubt whether Fakir .Telia really 
was a witness of the occurrence, and al¬ 
though there is the evidenco of wife. 

i!' h ° S,)6ak , t0 his V^ence, in 
% lew of his own clear statement in the 

first mformat.on that he was not there, 

and the circumstances to which I have 
ofoned above which supports that 
statement, the only conclusion possible 
appears to be that he did not see the 
dacoity and that he has been introduc- 

sons If f t y r V ne " for obvious re¬ 
course it mat V T 'l aCCOpfced fclie "' of 

of Sat^ R t ^ al ? y affecfcs fche evidence 
x. \ a ^ a Dasi also, because she has 

avbf °bl d63C,ibed hei ' - 

i a 7V? 8 f be0 n present and has given 

men s wh * fc he did - « fcb ^e stated 

be attach^^T’ " 0 relianca can safely 
be attached to her 'evidence as a whole. 

catinn"^ ™ nnexion with the idontifi- 
ation of the accused there is the fact 


that it is mentioned in the first in¬ 
formation that the dacoits wore Mal- 
kocha and Galpatto, and that being so 
their identification would naturally be a 
matter of extreme difficulty. 

As regards the accused Balai Gliose 
there is the further evidence as to 
certain ornaments and pieces of orna¬ 
ments, which are alleged to have been 
found at his bouse. Vi itli regard to this 
part of the case it seems to mo that the 
evidenco as to the house search is not 
altogether satisfactory. The section of 
the Criminal Procedure Code relating 
to such searches is S. 103-which lays 
down that before making a search 
the officer about to make it shall call 
upon two or more respectable inhabi¬ 
tants of the locality to attend and wit¬ 
ness the search. The object of the 
section is presumably to obtain as relia-j 
bio evidence as possible of the scatch, 
and to exclude the possibility of any 
concoction, or malpractice of any kind. 

In this instance the witnesses who have 
been examined to prove the search are 
the Sub-Inspector of Police, witness 12 
for the prosecution, and a witness 
named Probodh Chandra Gossain, wit 
ness II for the prosecution, who is 
described as a cultivator. There cm 
of course be no harm in the Police 
Officer, who made the search, being called 
as a witness at the trial, but an officer 
who is connected with the investigation 
cannot be deemed to bo an entirely 
satisfactory witness for the purpose of 
proving the search. It was incumbent 
upon the polico to, at any rate, make 
some attempt to comply with the provi- 
sions of the section. It is possible that 
there were no persons living near the 
place of occurrence who would fulfil the 
definition of respeetablo inhabitants 
used in the section. In that case, how¬ 
ever, some evidence to that effect ought 
to have been given. Furthermore it 
appears that although two persons apart 
from the Sub-Inspector were called as 
witnesses to the search, and though these 
persons signed the search list, only one 
of these persons was called as a witness 
at the trial. No explanation appears to 
be forthcoming of the omission to 
examine the other witness and there can 
be no doubt that it was the douty of the 
prosecution to produce him as a witness 
ftt the trial. 
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Taking the evidence as a whole and 
taking into consideration all the facts 
and circumstances it seems to me that a 
reasonable doubt does arise as to the 
guilt of the accused, and that it cannot 
he said that the jury were not justified 
in giving the benefit of that doubt to 
the accused. Certainly it cannot be 
said that their decision was in any sense 
perverse. 

The result, therefore is that this re¬ 
ference must be rejected and the accused 
are acquitted and released. 

Lort-Williams, J. —I agree. 

R.M./R.K. Reference rejected. 


A. I. R. 1S30 Calcutta 144 

Rankin, C. J. and Patterson, J. 

Dhannnjoy Pa! and another— Party 2 
—Petitioners. 


v. 

Nagendra Sankar Roy and other >— 
Party 1—Opposite Parties. 

Criminal Revu. No. G21 of 1929, De¬ 
cided on loth August 1929. 

Criminal P. C., S. 139 A — In enquiry 
under S. 137 provisions of S. 139-A ought to 
be complied with. 


Before proceeding to make a relevant cn- 
quirv under S. 137 the Magistrate ought to 
comply with the provisions of S. 139-A. The 
Magistrate’s duty is to find whether there is 
reliable evidence in support of the denial. 
When the Magistrate does not apply his mind 
to the question and does not come to any find- 
iiic on the point, he does not follow the correct 
course. [1> 141 C 1. 2] 


Girija P. Sanyal and Han Das 
Gupta —for Petitioners. 

Hemendra Ch. Sen and Satyendra 
Ch. Sen —for Opposite Parties. 

Rankin. C. J.- In my opinion this 
rule must he made absolute. The Magis¬ 
trate has not complied with the provi¬ 
sions of S. 139-A Criminal P. C., before 
proceeding to make relevant enquiry 
under S. 137. What happened was that 
the Magistrate having made a condi¬ 
tional order, the present petitioners ap¬ 
peared before him. It is clear that they 
denied the existence of any public right 
of way. The question is whether the 
Magistrate found that there was any 
reliable evidence in support of this 
denial. True, it was no part of his busi¬ 
ness to try this matter. His business 
was to find whether there was any reli¬ 
able evidence in support of the denial. 
Then, what happened was that he ad¬ 


journed the case so that the petitioners 
might adduce evidence in support of this 
denial. Then the petitioners made a 
suggestion that the Magistrate might go 
to the spot and hold his enquiry. There¬ 
upon he ordered a local enquiry to be 
held and as the result of that local en¬ 
quiry he got a certain report. This re¬ 
port was to the effect that it was a foot 
way and not a way for carriages and 
carts and so on. Then the matter came 
back to the Magistrate but he never 
applied his mind, so far as I can see, to 
the question whether there was any 
reliable evidence in support of the denial, 
nor lias he come to any finding on that 
point. On the contrary he did proceed 
thinking that lie was proceeding under 
S. 137 and tried himself the question 
whether there was a public right of way 
or not. He says : 

"Two points require determination viz., whe¬ 
ther the public have lawfully used the way 
and whether the defendants caused any ob¬ 
struction therein." 

Under S. 137 the first matter does not 
arise at all. Then he observes : 

“This fact is also proved by I*. Ws. 2, 3, 5, 6 
and 8. P. Ws. have also proved that the dis¬ 
puted way was 7 or 8 cubits wide.” 

It seems to me that in these circum¬ 
stances the complaint of the petitioners 
is made out. If this learned Magistrate 
was going to try the question whether 
there was a public right of way or not 
under S. 137, then he was going to do 
the very thing he was told not to do. 
That question has got to bo decided one 
way or the other under S. 139-A. It is 
clear to me that the Magistrate did not 
take the correct course. 

This rule is made absolute and the 
order absolute is set aside. The case 
must go back to the learned Magistrate 
in order that he may try it again accord¬ 
ing to law. 

Patterson, J.— I agree. 

R.M./R.K. Case remanded. 
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MUKERJI AND MALL1K, JJ. 

Jyoti Prosad Singha Deo Bahadur — 
Plaintiff - Appellant. 

v. 

Gopal Acharya Goswami —Defendant 
—'Respondent. 

Appeal No. 359 of 1927, Decided on 
20th March 1929, from appellate decree 
of Disb. Judge, Bankura, D/- 25th Sep¬ 
tember 1926. 

(a) Bengal Ces* Act (9 of 1880) —Suit for 
recovery of arrears of cesses with penalty in 
respect of revenue free tenures—If value 
above Rs. 100, second appeal lies. 

There is a ssconi appeal in a suit for re¬ 
covery of arrears of cosses in respect of revo- 
nuo free tenures with penalty for non-payment 
under S. 58, treated as a suit for rent provided 
the valuo of the suit is over Rs. 100 : 16 Cal. 
638 ; 20 Cal. 254 and A. I. R. 1923 Cal. 673, 
Foil [P 145 C 2] 

(b) Bengal Cess Act (9 of 1880), S«. 50, 52, 
54, 56, 58 and 62—Return by revenue free 
holder under S. 14—Valuation—Provisions 
of Ss. 50, 52, 54, 56, 58 and 62 apply. 

Whore tho holder of revenue free tenure sub¬ 
mits a return in pursuauco of proclamation is¬ 
sued under S. 14, and thcro has been a valuation 
unloss the lands come within the category of 
lands mentioned in S.33 of tho Act, or comprise 
an estato borne on the gonoral register of reve¬ 
nue free lands, S. 50 of tho Act must necessarily 
apply. Further publication of notices under 
S. 6i and in certain cases also of notices uudor 
S. 54 is nocossiry. The liability cf the bolder 
of tb3 rent free lands w.Il ariso only under 
S. 5G and his liability to penalty only under 
S. 58 and bis liability to pay statutory inter¬ 
est under S. 62. (P146 C 1] 

Karunamay Ghose- for Appellant. 

Bejoy Kumar Bhatlacharjec—tov Res¬ 
pondent. 

Judgment. This appeal has arisen 
out of a suit for recovery of arrears of 
cesses for the years 1328 to 1331 B. S. 
m respect of a revenue-free tenure. The 
plaintiff’s case was that the defendant 
was liable to pay cesses at Rs. 36-6-0 
per annum, and he was also liable to 
pay a penalty of a like amount for non¬ 
payment of the same under S. 58 of tho 
Cess Act. The defendant contended that 

o was ready to pay the cesses for the 
levenue-free tenure year after year to 

be plaintiff’s gomastha but tho latter 
letused to accopt it, that he remitted the 
cesses or 1327 to 1329 by money order 

”, . J5? Bame was not accepted by tho 
Plaintiff, and that he also offered to pay 
the cesses for 1330 and 1331 to tho plain- 
till s gomastha but that the latter 
would not accept it. Ho alleged further 
tuat no valuation roll was published or 
notices were rerved such as were neoes- 
1930 C/19 &.20 


sary to fix him with liability for pay¬ 
ment of penalty, interest or costs. 

The trial Court held that the plea of 
tender was not made out, that tho 
amount remitted by money order was in¬ 
sufficient and that the question of publi¬ 
cation of the valuation roll and service 
of notice etc. did not ariso as the defen¬ 
dant was fully aware that he had to pay 
Rs. 36 and odd as cesses and had failed 
to pay the same. That Court therefore 
decreed the suit in fuil. 

The District Judge on appeal held the 
question of publication of notices did 
arise as it was only after such publica¬ 
tion that the liability on the part of the 
defendant, the holder of the rent-free 
tenure, would arise under S. 56. Hold¬ 
ing that sucli publication had not been 
proved ho dismissed tho suit in its en¬ 
tirety. 

The plaintiff has then preferred this 
appeal. A preliminary objection has 
been urged on behalf of the respondent 
to the effect that tlie suit was of a 
nature cognizable by a Court of Small 
Causes and so no second appeal lies. 
This is sought to be met on behalf of! 
the appellant by asserting that the suit' 
was one for rent and has been treated 
by the Courts below as such. Now the 
matter is not res integra but is conclu¬ 
ded by authority, and the value of the 
suit having been over Rs. 100 a seoond' 
appeal would lie : see Mohesh Chunder 
v. Umatara (1), Rajani Kant a v. Jogc- 
shivar (2). Also Birendra Kishore v 
Trailokhya (3). 

On tho merits what has been argued 
on behalf of the appellant, in tho first 
place, is that tho liability of tho defen¬ 
dant is created by Ss. 5, 14, 41 and 47 
of the Act, and that ho is liable to pay 
tho amount together with penalty and 
interest to the plaintiff inasmuch as 
tho plaintiff has admittedly made tho 
payment of cesses duo to tho Collector. 
It has boon further argued that S. 50 
has no application to tho caso as that 
section deals with a special class or 
special classes of rent-free tenures, and 
that therefore the plaintiff is under no 
necessity to invoke Ss. 52, 54, 56, 58 and 
62 of the Act in his aid. \V e have con¬ 
sidered the arguments, such as they have 
been advanced be fore us, but we cannot 

U) (1S39] 16 Cal. 633. 

2) [1393] 20 Cal. 254. 

(3) A. I. R. 1928 OaJ. 673. 
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Ramackers & Co 

^ee our way to accede to them. We are 
clearly of opinion that where, as here, 
She defendant submitted a return in 
pursuance of the proclamation issued 
under S. 14 and there has been a valua¬ 
tion and unless the lands come within 
the category of lands mentioned in S. 33 
of the Act or comprise an estate borne 
on the general register of revenue-free 
lands, S. 50 of the Act must necessarily 
apply. We are also of opinion the 
publication of notices uuder S. 52 and, 
in certain cases, also of notices under 
S. 54 is necessary. The liability of the 
holder of the rent-free lands, in our 
opinion, would arise only under S. 56 
and his liability to penalty only under 
S. 58 and his liability to pay the statu¬ 
tory interest only under S. 62. The 
view which the District Judge has taken 
An our opinion, is right. 

We, however, do not agree with the 
District Judge in the order that he has 
made. During the pendency of the suit 
in the trial Court the defendant admit¬ 
ted his liability to pay the cesses, 
though not the penalty or the interest 
and actually deposited in Court 
Rs. 164-6-3 by a petition dated 22nd 
October 1925. As the plaintiff in¬ 
sisted on the payment of penalty and 
interest lie did not withdraw the am¬ 
ount. It remained in Court till after 
the # District Judge had passed his orders 
and after that the defendant was allow¬ 
ed to withdraw it on 28th February 
1927. 

We are not inclined to give the plain¬ 
tiff a further chance of proving the 
publication of the notices simply to en¬ 
able him to saddle the defendant with 
liability for penalty and interest. At 
the same time we do not see why the 
plaintiff will not get the Rs. 164 6-3 
as regards which the defendant ad¬ 
mitted his liability and which he actual¬ 
ly put in in Court. 

We therefore, allow the appeal, set 
aside the decrees passed by the Courts 
below and order that a decree be enter¬ 
ed in plaintiff's favour for Rs. 164-6-3 
with interest from date till realiza¬ 
tion at the rate of 6 p. c. p. a. There 
will be no order for costs in favour of 
any of the parties in this litigation. 

V.B./R.K. Appeal allowed . 
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Lort-Williams, J. 

Ramackers & Co., Ltd ., In re . 

Appln. in Original Suit Decided on 
31st January 1929. 

Companies Act (7 of 1913), S. 104—Con¬ 
struction—Documents presented to Registrar 
after expiry of date fixed—Registrar should 
file them and inform officer of company to 
obtain extension up to date of presentation 
from Court in default of which applicant 
wouid be liable to prosecution. 

The right construction of S. 104 is that the 
Registrar of Joint Stock Companies should file 
the documents therein referred when presented 
even though they might have been presented 
after the expiry of time fixed for their pre¬ 
sentation, and that he should inform the 
ofiicer of the company who presents the docu¬ 
ments for filing that unless within the time to 
be specified by the Registrar the applicant 
obtains an order from the Court extending the 
time for filing up to the time when he actually 
did file, he will take steps to prosecute him for 
the default. [P 14G C 2] 

Carey Morgan — for Petitioner. 

Amir Ali-lov Company. 

Order.— In my opinion, the right 
construction of S. 104, Companies Act 
is that the Registrar of Joint Stock Com¬ 
panies should file the documents therein 
referred to when presented, in spite of 
the fact that they have not been pre¬ 
sented for filing within the month speci¬ 
fied, and that he should inform the 
officer of the company, who presents the 
document for filing, that, unless, within 
a time to be specified by the Registrar, 
the applicant obtains relief from the 
Court, he (the Registrar) will take steps 
to prosecute him for his default. The 
effect of accepting and filing the docu¬ 
ment is not to relieve the person in 1 
default from the liability imposed by the 
section, unless he obtains relief from the 
Court for the whole period during which 
he was in default, with an order extend¬ 
ing the time for filing up to the time 
when he actually did file the documents. 

With regard to the facts of this parti¬ 
cular case, I am satisfied from the 
affidavits that, up to Juno 1927, this 
applicant was not aware of the provi¬ 
sions of the law, although that is not 
a reason for which the Court will neces¬ 
sarily give relief, and I am satisfied 
also that, at that time, he was informed 
by the Registrar that the documents 
could not be filed until he had obtained 
relief from the Court. I am not sure 
that I ought to give him relief for the 
whole of the intervening period from 
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June 1927, up to date, because, having 
been informed that it was necessary for 
him to obtain relief from the Court be- 
fore be could file this document, he took 
no step to obtain that relief for a con- 
siderable period. However,' in all the 
circumstances, I think I am justified in 
granting relief. Therefore, the time for 
tiling these documents will be extended 
until the 14th February 1929. 

V.B./R.K. Order accordiugly. 

A. I. R. 1930 Calcutta 147 (1) 

B. B. Ghose and S. K. Ghose, JJ. 

Ratikanta Moyra —Appellant. 

v. 

Sanato-i Baidya and others —Respon¬ 
dents. 

Appeal No. 129 of 1929, Decided on 
30th July 1929, from appellate order of 
Addl. Sub-Judge, 1st Court, 24-Parganas, 
D/- 30th November 1928. 

Civil P. C., O. 7, R. 10 (1)—Suit for parti¬ 
tion—Preliminary decree patted—At final 
decree tuit discovered to be undervalued 
and beyond pecuniary limits—Preliminary 
decree cannot be declared nullity and plaint 
cannot be returned for proper presenta¬ 
tion. 

Where in a suit for partition valued at cer¬ 
tain figure, a preliminary decree is passed and 
it is fouud ut tho timo of fiual docree Chat the 
suit was undervalued, it ie not open to the 
Court if the value of the property exceeds the 
pecuniary limits of the Court, to declare the 
preliminary dccroo a nullity and return the 
plaint for presentation to competent Court. 

[P 147 C 2] 

Peary Mohan Chatterji and Bankim 
Chandra Roy—lor Appellant. 

Bankim Chandra Mukhcrji and Ta- 
rapada Banerji —for Respondents. 

B. B. Ghose, J.—The facts in this 
case are so novel that I have never come 
across anything like it in my experience. 
A preliminary decree was passed in a 
suit for partition. That decree was 
appealed against and confirmed by the 
lower appellate Court. On second ap¬ 
peal, again, that decree was affirmed by 
the High Court. Thus the preliminary 
decree was affirmed by the highest 
Court in the land. When it went back 
to the trial Court to make the final 
decree for partition, the learned Munsif 
discovered that the property was worth 
more than the pecuniary limit of his 
jurisdiction and he took the extraordi¬ 
nary course of returning the plaint to 
be presented to the proper Court. The 
plaint had already merged in a decree 


and' it is inconceivable how it struck 
the learned Munsif that the plaint could 
he returned at that stage. He held that 
the decree was a nullity, because he 
had no jurisdiction to entertain the suit 
when -it was presented. No objection 
was taken to the valuation by the de¬ 
fendant and the preliminary decree, as 
I have already stated, was confirmed by 
the High Court. The plaintiff appealed 
as against the order returning the plaint 
to the learned Subordinate Judge and 
ho held that the decree boiug a nullity, 
the learned Munsif was quite justified 
in observing that there has been an 
abuse of the process of the Court and as 
tho plaintiff tried to defraud the Govern¬ 
ment by undervaluing the suit, his 
course in returning the plaint was right. 
Now this phrase “an abuse of the pro¬ 
cess of the Court” seems to me to have 
been abused in this case. There are a 
number of cases in which the matter of 
abuse of the process of the Court has 
been bealt with by this Court as well 
as by other Courts. But the under¬ 
valuation of a suit even if that was 
done, has never, so far as I know, been 
treated as an abuse of the process of the 
Court. When the preliminary decree 
has been made for partition, it only lies 
with the Court to make a final decree in 
accordance with it and it has no juris¬ 
diction to return tho plaint to he filed in 
another Court. This is an order which 
the learned Munsif has no jurisdiction 
to make. 

The result, therefore, is that the order 
of both the Courts below is set aside and 
the case sent back to the Munsif to 
make a final decree according to law. 
The appellant is entitled to his costs of 
this Court as well as of the lower appel¬ 
late Court, hearing fee in this Court being 
assessed at three gold mohurs. 

S. K. Ghose, J.—I agree. 

v.b./r.k. Case sent back. 
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Mukerji and Jack, JJ. 

Provash Chandra —Plaintiff— 

Petitioner. 


v. 

Municipal Commissioner 
Opposite Party. 


of Howrah — 


Cml Rule No. 775 of 1929, Docidod 
on 23rd August 1929, by First Sub- 
Judge, Howrah, m Pauper Suit No. 11 
of 1928. 
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# (a) Civil P.C., O. 33, R. 1, Explanation— 
In considering question of pauperism, matter 
as it stands when application is made, should 
be considered. 

In considering the question of pauperism 
one must look at the matter as it stood at tho 
date when the application was made. If the 
circumstances of the petitioner oil the date of 
tho said application bring him within the 
terms of the explanation and are sufficient to 
have him declared as a pauper, tho immunity 
that the law confers upon him for tho purpose 
of court-fees will be enjoyed* by him till the 
termination of the suit or until such time 
when sufficient materials would be forthcom-. 
ing to justify an order cancelling the permis¬ 
sion : A. I. R. 1926 Mad. 567 and 10 Bom. 207, 
not Foil. [P 149 C 2; P 150 C 1] 

(b) Civil P. C., O. 33, R. 1, Explanation— 
Subject matter of case cannot be taken into 
consideration—Amount, not actually in pos¬ 
session, cannot be taken into account. 

In regard to eases coming under the first part 
of the explanation the subject matter of the 
case cannot be taken into consideration and 
any amount which is not actually in the peti¬ 
tioner’s possession, cannot be taken into ac¬ 
count in making the calculation: A. I. R. 1923 
Rom. 247, Foil • [P 151 C lj 

* (c) Civil P. C., O. 33, R. 1—Court-fee 
prescribed—Actual possession of amount, 
whether subject matter of claim or not, has 
to be considered. 

Whero court-fee i9 prescribed, it is tho ac¬ 
tual possession or power of control over tho 
amount necessary for the payment of court-fee 
that has to be considered. Word “possession” 
indicates that an amount forming subject mat¬ 
ter of suit not in actual possession of applicant 
cannot bo taken into account. , [P 149 C 2] 

Sura jit Chandra Lahiri — for Peti¬ 
tioner. 

Manmatha Nath Roy and Surja 
Kumar Aich —for Opposite Party. 

Judgment.—This rule was issued to 
show cause why a certain order passed 
by the Subordinate Judge of Howrah 
on 24th May 1929, should not be set 
asido or such other or further order 
made as to this Court may seem fit and 
proper. The order complained of was 
passed on an application which the peti¬ 
tioner Provash Chandra Lahiri had 
made for leave to sue in forma pauperis. 
The order was one by which the learned 
Judge refused the leave asked for. 

Tho circumstances that are necessary 
to bo sot out for the purposes of this 
rule are the following: The petitioner 
is a Sanitary Inspector under the 
Howrah Municipality. He made an ap¬ 
plication for tho purpose of obtaining 
permission to sue in forma pauperis the 
Chairman and the Commissioners of the 
Howrah Municipality, claiming damages 
for wrongful dismissal from service. Ho 
claimed damages to tho extent of Rs. 


32,000 odd. The said amount is made 
up of several items amongst which 
there is one of Rs. 1,290 as being due to 
him on account of balance of money at 
his credit in the provident fund. On 
receipt of the aforesaid application 
notice was given by the Subordinate 
Judge to the opposite party. The oppo¬ 
site party on 2nd February 1929, submit¬ 
ted a statement in which it was stated 
that as regards the sum of Rs. 633-8-0 
which was subscribed by thesaid Provash 
Chandra Lahiri to the provident fund it 
was available to him and that he could 
get it at any time ho cho3e. On 4th 
May 1929 the opposite party filed an ad¬ 
ditional written statement in which 
they stated that the provident fund 
money payable to the plaintiff was found 
to bo Rs. 1,307-10-6 and .that the said 
sum was available to the plaintiff at 
any time that he would ask for it. The 
amount of court-fees payable for the 
plaint in the contemplated suit is Rs. 
1,590. The learned Subordinate Judge 
dealt with the application for pauperism 
by the order of 24th May 1929 in which 
he held that the municipality had not 
disputed their liability for tho amount 
which was payable to tho plaintiff on 
account of the provident fund and in 
fact wore prepared to deposit it and fur¬ 
thermore that the municipality was also 
willing to pay a few rupees in excess. 
He was, therefore, of opinion that inas 
much as tho said amount was available 
to the petitioner for payment of court- 
fees and inasmuch as that amount toge¬ 
ther with his othor properties the value 
whoreof amounted to Rs. 400 and odd 
were sufficient for the payment of the 
court-fees the petitioner was not really 
a pauper. He accordingly refused tho 
petitioner’s application for suing in 
forma pauperis. Tho question for con¬ 
sideration in the rule which the peti¬ 
tioner has obtained is whether in the 
circumstances which have been referred 
to above it can be said that tho peti¬ 
tioner is a pauper within tho moaning of 
that word as used in O. 33, Civil P. C. 

It may bo mentioned here that there 
was an investigation made by tho Col¬ 
lector and that tho Collector did not 
oppose the application of tho petitioner 
to bo permitted to sue in forma pauperis. 

In support of the view that tho 
learned Subordinate Judge has taken 
reliance has been placed by the learned 
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advocate, who has appeared on behalf of 
the opposite party, upon the decision of 
the Madras High Court in the case of 
Mahalakshini Ammal (l) and it has-been 
contended by him that the words “sub¬ 
ject matter of the suit” to be found at 
the end of the explanation to 0. 33, R. 1, 
of the Code cannot bo said to form a 
part of the first part of that explanation 
and that, therefore, in a case in which 
the defendant places a part of the am¬ 
ount for which the suit is to be laid .at 
the disposal of the plaintiff that amount 
though it may form the subject matter 
of the suit, may and should be taken 
into consideration in determining the 
question whether the plaintiff is a 
pauper or not. Now the case of Maha- 
lakshmi Ammal (1) it is true, is a deci¬ 
sion which supports the contention of 
the opposite party,^though there is one 
point of difference between that case 
and the present one and that lies in the 
fact that there the money was actually 
deposited in Court aud so was available 
to the petitioner while in the present 
case there was only an offer made by 
the opposite party to put in the money 
so that it might be available to the pe¬ 
titioner. For the purposes of the pre¬ 
sent Rule, however, I am not prepared 
to lay any stress upon this difforenco. 
In the case aforesaid the learned Judge, 
Jackson, J., sitting singly took the view 
that under circumstances such as those 
existing in that case it could be said 
that the petitioner was possessed of 
sufficient means to put in the court-fees. 


The learned Judge relied upon a deci¬ 
sion of the Bombay High Court, in the 
case of Dwarka Nath v. Madhavaru 
Vishvanath (2) which was to the effect 
that if any property is found at the en¬ 
quiry to be such as regards which there 
is really no dispute, such property can¬ 
not be regarded as part of the subject 
matter of the suit and if a part of the 
articles for which the suit is to be in¬ 
stituted is deposited in Court so as to be 
lreely at the disposal of the petitioner 
the value of suoh part cannot be exclu¬ 
ded from consideration. Certain other 
decisions of the Bombay High Court 
which to him appeared to have taken a 
different view were also referred to by 
the learned Judge, but he was not pre- 
gared to make a reference to the Full 

(1) A. I. B. 1926 Mad. 667. 

(2) [1836] 10 Bom. 207, 


Bench on the ground that Dwarka Nath 
Narayan's case had not been duly 
considered therein. 

Now, it is true that there is a certain 
difficulty by reason of the wording of 
the explanation but it is plain enough 
that the wording of the first part of the 
explanation is very different from the 
wording of its second part. The first 
part says: 

“A person is a pauper wheu ho is not pos¬ 
sessed of sufficient means to enable him to pay 
the fees prescribed by law for the plaint in 
such suit." 

and the second part says: 

“Where no such fee is prescribed, when he 
is not entitled to property worth Rs. 100 other 
than his necessary wearing apparel and the 
subject matter of the suit." 

The first point that strikes one is that 
whereas in the first part the words'used 
are “is not possessed of” the words used 
in the second past are ‘is not entitled 
to.” In a case in which it is the second 
part of the explanation that has to be 
considered one has to see whether the 
petitioner is or is not entitled to pro¬ 
perty worth Rs. 100, and in order to find 
that out the necessary wearing apparel 
and the subject matter of the suit have 
to be excluded. In such a case, where 
it is a question of the petitioner's means 
being judged by taking into account 
what he is entitled to, the subject matter 
of the suit had to be excluded expressly 
by the legislature and Dwarka Nath 
Narayans case (2) and other cases say 
that property which it is contemplated 
to include in the suit if really available 
to the petitioner is not to be excluded 
from consideration. The first part of 
the explanation, however, says that the 
applicant is to be treated as a pauper if 
he is not possessed of sufficient means to 
enable him to pay the court-fee. It is 
actual possession or powor of control 
over the amount necessary for the pay¬ 
ment of court-fees that is the questionj 
that has to be considered in connexion •• 
with this part of the explanation. It is 
true that the words “subject matter of 
the suit” have no concern with the first 
part of the explanation; but this does 
not mean that in dealing with the first 
part of the section the subject matter 
of the suit has to be taken into conside¬ 
ration; because the word “possession” 
which is used in that part sufficiently 
indicates that any amount which frms 
the subject matter of the suit and is notj 
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in the actual possession of the petitioner 
cannot be taken into account for the 
purposes of determining his means. 

Again, in considering the question of 
pauperism one must look at the matter 
as it stood at the date when the applica¬ 
tion was made. If the circumstances of 
the petitioner on the date of the said ap- 
iplication bring him within the terms of 
the explanation and are sufficient to 
have him declared as a pauper, the im¬ 
munity that the law confers upon him 
for the purpose of court-fees will be en¬ 
joyed by him till the termination of the 
suit or until such time when sufficient 
materials would be forthcoming to justi¬ 
fy an order cancelling the permission. 
These and other considerations which 
have been very well pointed out in the 
case of Bai Balagauri v. Motilal Ghela- 
bhai (3) sufficiently indicate that even 
in regard to cases coming under the 
first part of the explanation the subject 
matter of the case cannot be taken into 
consideration and any amount which is 
not actually in the petitioner’s posses¬ 
sion, cannot be taken into account in 
making the calculation. We are of opi¬ 
nion, therefore, that the view which the 
learned Judge has taken cannot be sup¬ 
ported and that the petitioner upon the 
facts to which reference has been made 
is entitled to institute the suit in forma 
pauperis. In view of the circumstances 
to which which we have already re¬ 
ferred it seems to us desirable that the 
amount which the opposite party has 
offered to the petitioner on account of 
his provident fund dues should not be 
allowed to be withdrawn by the peti¬ 
tioner or spent in any other way until 
the disposal of the suit. We accordingly 
make an order to the effect that while 
the Subordinate Judge should grant the 
petitioner’s application he would at the 
same time issue injunctions on the peti¬ 
tioner as well as the opposite party 
restraining them respectively from with¬ 
drawing or parting with the amount of 
Rs. 1,307-10-6 which the opposite party 
offered to pay the petitioner till such 
time as proper orders are passed with 
regard to court-fees after the termina¬ 
tion of the suit. The Rule is made abso¬ 
lute in the above terms. We make no 
order as to costs of the Rule. 

V.S./r.K. Buie made absolute . 


(3* A. I. H. 1023 Bom. 247~47 Bom. 523. 
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Lort-Williams, J. 

Shib Charan Das , In the Goods of 

Application in Original Civil Suit* 
Decided on 5th February 1929. 

Hindu Law — Reversioner — Next rever- 
sionar refusing to object to grant of probate 
—Person next in succession can intervene. 

Where a Hindu reversionary heir refuses to 
object to a grant of probate to a person, the per¬ 
son next in succession to the person refusing to 
take any step can intervene : G Cal 704 (P.C.), 
Bel. on. [P 151 Cl] 

II. D. Base and W estmacott —for Ad¬ 
ministrator-General of Bengal. 

Judgment. — In my opinion, the law 
on this point is not sufficiently clear and 
definite to induce me to discharge this 
caveat. 

The next reversioner is an old man of 
70 who has stated in writing that he 
has no expectation of surviving the young 
widow for whose benefit the will was 
made and that he lias no expectation, 
therefore, of personally inheriting the 
property and that, because he wants 
peace of mind in the closing period of 
his life, he is not disposed to take any 
action in the matter, but is quite willing 
to surrender whatever rights he has in 
favour of the caveator, his brothers and 
cousins. In these circumstances, I think 
I am justified in applying the rule laid 
dow in Bani Anand Kunwar v. Court of 
1 Yards (1). At p. 772, Sir R. Collier 
says : 

“Their Lordships areof opinion that although 
a suit of this nature may bo brought by a 
contingent reversionary heir, yet that, as a 
general rule, it must bo brought by the presump¬ 
tive reversionary heir,—that is to say, by the 
person who would succeed if the widow wore 
to die at that moment. They are also of 
opinion that such a suit may bo brought by ft 
more distant reversioner if those nearer in 
succession are in collusion with the widow, or 
have precluded themselves from interfering. 
They consider that the rule laid down in 
Bhikaji Apaji v. Jagannath Vithal (2) is correct 
It cannot bo the law that any one who may 
have a possibility of succeeding on the death 
of the widow can maintain a suit of the pre¬ 
sent nature, for, if so, the right to sue would 
belong to every one in the lino of succession, 
however remote. The right to sue must, in their 
Lordships opinion, be limited. If the nearest 
reversionary heir refuses, without sufficient 
cause, to institute proceedings, or if ho has 
precluded himself by his own act or conduct 
from suing, or has colluded with tho widow, 
or concurred in tho act alleged to bo wrongful, 
the next presumable xeversionor would be en- 
titled to : see Kooer Goolab Singh v» Ba o 

(1) [1680] 6 Gal. 7G4=8 I. A. 14=1 Sar. ^ 
(P.C.). 

(2) flS73] 10 B. H. C. 351. 
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Kurun Singh (3)-The Court must exer¬ 

cise a judicial discretion, in such a case .... 
and would probably require fcho nearer rover- 
sioner to bo made a party. 

In my opinion the facts of this caso 
come within the first reason stated by 
their Lordships and I think that the 
next reversioner has refused without 
'sufficient cause to institute proceedings. 
I say that because he has been communi¬ 
cated with at my suggestion. It has 
been pointed out to him that all he 
would have to do would be to sign two 
[documents, that he would not incur any 
■liability for costs, and would not be 
troubled in any way, but in spite of that 
he writes that he is unwilling to take 
even these steps. I think his refusal is 
without sufficient cause. 

If I am at liberty to apply common 
sense to cases of this kind it seems to 
me unreasonable that this caveator, who 
is the next in succession to his father 
should be shut out because of what I 
have held to be an unreasonable refusal. 
I quite agree that some limit must be 
imposed, and that it would be impossible 
to hold that every person in the line of 
succession however remote should have 
the right to intervene. I think that in 
every case the circumstances of the parti¬ 
cular case must be considered and because 
in this case the caveator is the next 
person in succession to the person who 
has refused to take any steps that it is 
not unreasonable to allow him to inter¬ 
vene. For these reasons, the application 
for discharge of the caveat is refused. 

The matter is set down as a contentious 
cause. The father neod not be added as 
a party. There will be cross order for 
discovery within 14 days. The suit will 
appear on the appropriate Warning List 
14 days thereafter. The executor’s costs 
will come out of the estate as between 
attorney and client including fees of two 
counsel. 

v.B./r.k, _ Order accordingli/. 

(3) [1871] 14 M. I. A. )76=10~B. L. R. 1=2 
Suthor 474=2 Sar. 722 (P.O.). 
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Hazanmull — Defendant 7—Appel- 


v # 

Monohar Das and others —Plainti 
respondents, 

97M P & 6al F°’ 184 ° f 1926 « De ° id « 
27th March 1929. 


'a) Bengal Land Revenue Sales Acl {11 of 
1859), S. 9 (3) and (4; —Mortgagee is en¬ 
titled to make deposit. 

A mortgage 2 of a r-venue paying estate is 
interested in making the d. posit- of revenue and 
can save the pron.rtv from bring sold. 

[P 152 C 2) 

(b) Bengal Land Revenue Sales Act (11 of 
1859). S. 9—Remedy of mortgagee making 
deposit under S. 9 is same as under Trans¬ 
fer of Property Act, S. 72. 

Mortgagee making deposit to prevent the pro¬ 
perties from being sold is entitled to a charge 
on the property as against all tho persons in¬ 
terested therein for the amount of money so 
paid and his remedy to realize it is the same 
as under S. 72, Transfer of Property Act: 11 
M. I. A. 241, R*>J. [P lo3 0 1] 

(c) Bengal Land Revenue Sales Act (11 of 
1859), S. 9—Mortgagee making deposit—He 
must tack amount deposited to mortgage 
debt and cannot bring separato suit—Trans¬ 
fer of Property Act., S. 72. 

The mortgagee making deposit to prevent pro* 
p?rby from sale cannot bring one suit for his 
mortgage money and another for tho amount 
deposit'd. The amount deposited cannot be 
claimed as a separate debt. He must treat tho 
whole sum as one entire debt by tacking the 
amount of the revenue lie paid to the mortgage 
amount. [P 153 G 1, 2] 

Sarat Chandra Bose and Apurba Cha- 
ran Mukhcrjec— for Appellant. 

Gnnada Charan Sen and Narendra 
Krishna Basu —for Respondents. 

Surya Kumar Aich —for Deputy Regis¬ 
trar. 

B. B. Ghose, J. —This is an appeal 
by defendant 7 which arises out of a 
suit to enforce a charge by the plaintiff 
on cortain properties under the follow¬ 
ing circumstances: Defendant 7 had 
a usufructuary mortgage of the properties 
in question which belonged to defen¬ 
dants 1 to 6. The mortgage was made 
by some of them and the predecessors 
of others. These properties with other 
properties were subsequently mortgaged 
to tho plaintiff by a deed dated 30th 
January 1905. Subsequent to that tho 
mortgagors executed several other mort¬ 
gages in favour of defendant 7. Tho 
plaintiff brought a suit on his mortgage 
which was No. 90 of 1918 and obtained 
a final decree on 6th January 1920. Ho 
put the deoree in execution under Exe¬ 
cution caso No. 253 of 1922 but did not 
proceed to sell tho properties mortgaged. 
The mortgaged properties included two 
revenue paying estates. There were 
separate accounts opened with regard 
to the estates for the shares belonging to 
the mortgagors. There was default in 
payment of revenue with regard to tho 
shares belonging to the mortgagors of 
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the revenue paying estates and the 
plaintiff deposited certain sums of money 
in March 1923 and March 1924 which 
included the revenue as well as cess pay¬ 
able on acconnt of the mortgagors' 
shares. In the meantime, defendant 7 
obtained four decrees on the several 
mortgages that he had. obtained from 
the mortgagors between 30th January 
1905 and the dates when the money was 
deposited by the plaintiff for preventing 
the revenue sale. Those decrees were 
in one suit of 1917 and three suits of 
1920. 

The plaintiff brought the suit out of 
which this appeal arises for the recovery 
of the money that he paid in March 1923 
and March 1924 for preserving the 
properties from sale and he asked fora 
decree declaring a charge for the 
principal amount and interest according 
to the provisions of the Revenue Sale 
Law and also prayed that a decree may 
be passed to the effect that if the pro¬ 
perties in suit be sold in execution of 
his mortgage decree obtained in suit 
No. 90 of 1918, then the plaintiff will 
be entitled to realize the amount claim¬ 
ed in the present suit out of the surplus 
sale proceeds to the exclusion of defen¬ 
dant 7 who had other mortgages to the 
properties. Defendant 7 objected to the 
claim on the ground that the plaintiff 
need not have deposited the revenue as 
his mortgage interest would not have 
been affected by the sale as the sale 
would have been of the separate account 
belonging to the mortgagors and the 
purchaser would get the properties sub¬ 
ject to his mortgage. It was further 
argued that under the provisions of S. 9, 
Revenue Silo Law (Act 11 of 1S59) the 
amount paid by the plaintiff as mort¬ 
gagee cannot bo added to the amount 
of the original lien, as the original lien 
has been perfected by the decree of the 
Court. It was further argued that in 
any case the plaintiff cannot have a 
priority over defendant 7 for these ad¬ 
vances made. The learned Subordinate 
Judge has made a decree partially in 
terms of the prayers made by the plain¬ 
tiff. He has held that the plaintiff can¬ 
not get any charge for the cess paid but 
that he was entitled to a charge for the 
amount of revenue paid in priority over 
the claim of defendant 7. It ought to 
be stated here that certain other per¬ 
sons were made parties, viz., defendants 


1S30 

8 to 10 who have now no interest in the 
properties in question. The Subordinate 
Judge has made an ordinary mortgage 
decree in favour of the plaintiff as 
against all the defendants including de¬ 
fendant 7 and has not given any direc¬ 
tion as to how the money should be rea¬ 
lized, whether from the surplus salo pro¬ 
ceeds on a salo being held in execution 
of the plaintiff’s decree in suit No. 90 
of 1918 or not. Defendant 7 has pre¬ 
ferred this appeal against that decree. 
The mortgagors also appear as respon¬ 
dents but they do not contest the appeal 
of defendant 7 who is only resisted by 
the plaintiff. 

The grounds urged on behalf of defen¬ 
dant 7, the appellant, are the same as 
taken in the Court below. With regard 
to the first ground, the Subordinate Judge 
has held that the interest of the plaintiff 
was endangered by the fact of non pay¬ 
ment of revenue and he paid the money 
in good faith for the purposo of protec¬ 
ting his own interest. As the Subordi¬ 
nate Judge puts it, that if by sale of 
the share of the mortgagors in the estate 
the arrears had not been realized, then 
the Collector would have proceeded 
under S. 14 of the Act and if any co¬ 
sharer had refused to purchase the share 
in default, then the plaintiff would have 
no opportunity to make the deposit and 
the entire estate would have been sold 

bv the Collector which would have the 
• 

effect of wiping out plaintiff's mortgage. 
The plaintiff therefore was interested in 
making the deposit and he comes within 
the description of the “ person ” refer¬ 
red to in paras. 3 and 4, S. 9, Reve¬ 
nue Sale Law. It seems to me that 
the learned Subordinate Judge was right 
in his view. It is not necessary that 
the immediate effect of the salo would 
be such as to wipe out the mortgage. 
Although it is contended that oven if 
the cosharers had refused to purchase 
the defaulting share, the Collector could 
under the law accept payment of the 
revenue in arrears from the mortgagee, 
still the mortgagee was not bound to 
run the risk of the Collector’s refusal 
to accept any payment from the mort¬ 
gagee after the sunset of the last day 
of payment. This point, therefore, must 
bo decided against the appellant. 

The next contention seems to me to 
be of more substance. What Cl. 4, S. 9, 
Act 11 of 1859 provides for is that : 
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** if fcho party so depositing, whoso monpy 
shall have bavo been credited, shall prove be- 
(uro such a Court that the deposit was neces¬ 
sary in order to protect any lien he had on the 
setate or sbaro or part thereof, the amount so 
credited shall be added to the amount of the 
original lien. M 

Now, what is the remedy which is 
given to a mortgagee under this clause? 
It is the same as is given under S. 72, 
T. P. Act to a mortgagee who spends 
money for the preservation of the pro¬ 
perty as provided in that section. There 
also it is provided that the' mortgagee 
in the absence of a contract to the con¬ 
trary is entitled to add the expenditure 
incurred to the principal money. The 
remedy in such cases given to the 
mortgagee is in accordance with the 
decision of their Lordships of the Privy 
Council. In the case of Nugender- 
chunder Ghose v. Kaminee Dossee (1) 

(at p. 258) their Lordships observed 
thus : 

“ Considering that the payment of the reve¬ 
nue by tbo mortgagee will prevent the taluk 
from being sold their Lordships would if that 
7 , 5 e * : he solo question f° r their consideration. 
JUJ an r other conclu- 

?'° t " ™ ftn . that P ers °n 'vho had such an 
interest in the taluk as entitled him to piv 

r ® v . enue du ® t0 th0 Government and did 
actually pay it was thereby entitled to a 

teresKl, h? *# luk *J! 8 against nl1 Pecans in¬ 
terested thorem for tho amount of tho money 

thaTtV* BUt V\ e i r , Wdshi P s •«> of option! 
that this is not the form in which tho ques- 

,»vA°T s b , cfo - 0th f ln y Rnd what thev 
have to decide is not whether such a charge 

0t fk h * th0r ,k does now subsist, but 
whether the appellant can enforco such a 
chargo in tho prosont suit. ” 

Their Lordships next said this (and 

this is important for the purpose of this 
caso ) : 

Thore woro two courses opsn to her (the 

£ nnf^ eC8 >f£ h0 mi « ht have instituted a suit 

£n£a~\{ h0 n,ort « a « e ™ d to tack to the 

of th ° revouue P aid by 

Sold to „ 1V tbir V d to have tho estati 

under iXl c TSIqiVi* might pr ° C0sd 
Act 11 of 1859) » 1 ‘ 1315 (now ro P 8a led by 

0) [1866] HmTTa. - 

Suther 77=2 Sat. 275 (p? qJ' R ' 17=2 


according to the povisions either of 


the Revenue Sale Law or of the Tiansfer 
of Property Act he is entitled to add to 
his mortgage money. He must treat 
the whole amount which lie is entitled 
to get out of the mortgaged property as 
one entire sum. If it were otherwise, 
then the mortgagee after obtlining a 
decree on his mortgage may remain 
idle for any length of time and by mak¬ 
ing periodical payments for the purpose 
of the preservation of the property may 
bring any number of suits to enforco 
his charge and obtain priority over all 
intermediate mortgagees by such dif¬ 
ferent suits. That does not seem to mo 
to be the right view of the provisions 
under Cl. 4, Act 11 of 1859. When 
a mortgagee obtains a decree his first 
duty is to realize the mortgage money 
as soon as possible by sale of the mort¬ 
gaged property and after realization 
the surplus proceeds may bo distributed 
among the puisno mortgagees but by the 
procedure that this mortgagee lias ad¬ 
opted he desired to squeeze out all the 
intermediate mortgages. 1 do not think 1 
that that is the meaning of tho provi-j 
sions of the law which entitles him to 
add the money paid to tho amount of 
the original mortgage lien. It cannot' 
be claimed as a separate debt which; 
could have a priority over all other! 
mortgagos but such payments the 
mortgagee could tack to his original 
mortgage in a suit brought on his mort¬ 
gage. 

The result, therefore, is that the de¬ 
cree made by tlie Subordinate Judge 
should be modified to this extent that the 
plaintiff would get a decree for tho 
money as against ‘defendants 1 to 8 and 
the suit as against defendant 7 should 
be dismissed. Tho decretal amount 
would be a charge on the surplus sale 
proceeds of the properties if any aftor 
satisfying the prior mortgage decrees of 
the plaintiff and the defendant 7, and it 
may also be recovered against defen¬ 
dants 1 to 6 personally. Defendant 7 
is entitled to his costs in this Court as 
well as in the Court below. The other 
respondents will bear their own costs. 
Panton, J. —I agree. 

v.h./r.k. Decree modified. 
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Rankin, C. J. and B. B. Ghose, J. 

Shawal Ham Dunjarmal k Co. —De¬ 
fendants—A pi ellants. 

v. 

Tansukdash Bhupalram k Co. —Plain¬ 
tiffs—Respondents. 

Apjeal No. 277 of 1927, Decided on 
2nd May 1929, from original decree of 
4th Offg. Sub-Judge, Mymensingh, D/- 
27th May 1927. 

(a) Contract Act, S. 258—Accounts of 
partnership in absence of later adjustment 
must be taken from commencement of 
partnership. 

In a suit for partnership accounts unless it 
is shown that there -has been an adjustment of 
accounts at a later da f e, the account for the 
partnership begins from the commencement of 
the partnership. [E 157 C 1] 

(b) Contract Act, S. 258 —Accounts—That 
accounts were open for inspection of part¬ 
ners is different from settlement or adjust¬ 
ment and in suit for partnership accounts, 
accounts must be taken from commencement 
of partnership. 

In a suit for partnership accounts, that the 
members of partnership firm have clerks and 
others in charge of their book-keeping and of 
their business in detail, and that the other 
partners have opportunity to inspect accounts 
and account books, is quite different thing 
from a final or settled account or adjustment 
of accounts, and the fact does not exempt the 
firm, from partnership accounts being taken 
from the commencement of partnership and in 
the ordinary way. [P 157 C 1, 2] 

Brojolal Chuckerbatty and Satindra 
Chinnier Khasnaris—tor Appellants. 

Naresh Chunder Sen Gupta , Nripen - 
dra Ch under Das, Jcgnesuar Majumdar 
and Probodh Nath Sanyal— for Respon¬ 
dents.. 

Rankin, C. J. —In this case, it ap¬ 
pears that two firms agreed to transact 
business in jute jointly ujon certain 
terms. The joint business has been 
referred to as the Ejmali firm and this 
is a more convenient designation than the 
style 'which was adopted for that busi¬ 
ness and which appears to have been 
changed at least once. The business 
began in 1320 15. S. and the findings of 
the learned Judge of the Court below 
and the evidence make the course of 
business in its outline reasonably clear. 
The defendant firm who are the appel¬ 
lants before us were in business at a 
place called Pearpur where they had 
godowns and where they had facilities 
for the purchase of jute. The plaintiff 
firm was a firm in Calcutta which ap¬ 


pears to have dealt in jute and indeed 
in other things not only in Calcutta but 
at various mokams or places in different 
parts of the province. The jute when it 
was purchased was sold by the plain¬ 
tiffs. The plaintiffs provided the capital 
for the joint concern not in the sense 
that they put up a certain definite 
amount of capital at the beginning but 
in the sense that they financed the joint 
business .as and when required. The 
terms of the partnership between these 
two firms were that the plaintiffs should 
have 12 annas share in the profits and 
losses and the defendants should have 
4 annas share and that the defendant 
firm for its work in purchasing jute and 
in despatching it and so on was to be 
entitled to aratdari and expenses; and 
in this way, the business was carried on 
from 1320 until 1327 B. S. In 1327, 
whether because the business was not 
profitable or because of other reasons, it 
was agreed to close the business down 
and the defendant firm ceased to make 
any further purchase of jute. But the 
business was carried on for two years 
more, that is, until 1329 B. S. for tho 
purpose of getting rid by sale of tho 
stocks of jute that had been acquired. 
The plaintiffs bring their suit in 1924 
and they bring their suit as a partner¬ 
ship suit for dissolution or for a decla¬ 
ration that the business had been dis¬ 
solved in 1329. They also ask the Court 
to find that in 1329 there was a settled 
account between themselves and the 
defendants according to which there 
was a loss in the whole course of busi¬ 
ness of some Rs. 30,000 and they ask 
that, on the basis of this adjustment, the 
defendants ho directed to pay to the 
plaintiffs Rs. 7,000 or Rs. 8,000 as their 

share of tho loss. 

Now, when the plaintiffs brought 
their suit, they endeavoured to represent 
in their plaint that at Pearpur all the 
business of the joint concern was in the 
hands of the defendants and that the 
plaintiffs or any representative of the 
plaintiffs had nothing substantially to 
do with the business at that place or the 
accounts of the joint concern which 
were kept at that place; and the learned 
Subordinate Judge has found, as indeed 
is tolerably clear, Chat this endeavoui 
on the part of the plaintiffs to put -the 
wholo burden of tho accounting as 
regards the firm's transactions upon the 
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defendants is entirely unsuccessful, that 
both the plaintiffs and the defendants 
worked from time to time and were 
constantly represented at Pearpur, that 
the accounts kept at Pearpur so far as 
the purchases of jute were concerned 
were based upon the books kept by the 
defendants and that the accounts so far 
as the sales were concerned were kept 
upon the basis of advices of sales which 
were sent from Calcutta by the plaintiffs 
to Pearpui. In these circumstances, the 
learned Judge had before him an ordi¬ 
nary partnership suit. It was extra¬ 
ordinary only, 'so far as I can gather, in 
the extreme prolixity of the pleadings 
and the apparent desire of the parties 
themselves to go as much as possible 
into the details of the account before the 
learned Judge instead of leaving it to 
its proper place after it had been deci¬ 
ded whether the account had been 
settled or not, and whether a commis¬ 
sioner would have to take the account. 
In the result, the learned Judge held 
that the plaintiffs had failed to make 
out that there was an adjusted or settled 


account in 1329 B. S. Accordingly, he 
directed that the accounts of the firm 
should be taken before a commissioner. 
But he has given a direction that as 
regards the account up to the year 1327 
B. S., the books of account at Pearpur 
are to be regarded as final and there is 
to be no liberty on the part of the defen¬ 
dants to challenge the accuracy of any¬ 
thing in the books up to that year. As 
regards the two concluding years of the 
business, the learned Judge has, in sub¬ 
stance, directed an account to be taken 
in the ordinary way; that is to say, he 
has directed that whichever party is the 
accounting party in respect of a parti¬ 
cular matter, that party will have to 
produce before the commissioner not 
merely the books which contain certain 
entries but any voucher or other matters 
which are required to support those 
entries. From that decision, the present 

appeal has been taken by the defendant 
nrm. 


The defendant firm complain of ci 
directions given by the learned Suborc 
Date Judge with reference to the yea 
1320 to 1327. They say that the lea 

ned Judge is not entitled to prevei 
their having the ordinary right of par 
.pers to have the accounts for these yea 
Gabon in the ordinary way -vouoho: 


gone into and to have the accounts 
sifted by the commissioner. 

The plaintiffs have also preferred a 
cross-objection and the main point, and 
indeed it is the only point, upon which 
their cross-objection lias been argued 
before us is this. They say that the 
learned Judge was wrong in coming to 
the conclusion that it was not proved 
that there was an adjustment in 1329 
B. S. 

I propose to consider, Inst, the ques¬ 
tion whether we ought to interfere with 
the finding of the learned Judge holding 
that it is not proved that the accounts 
were settled or adjusted in 1329. In 
my judgment the learned Judge's finding 
on that question must be supported. 

It appears that the person who on 
behalf of the defendants is said to have 
agreed to and taken part in making up a 
final settlement in 1329 is one Tularam. 
Tularam is evidently not a reliable 
witness. lie represented by his evidence 
that be did not go to Calcutta in 1329 
at all, that he went to Calcutta in 1328 
and that the account which tho plain¬ 
tiffs said was a settled account was nob 
made in 1329. So far, therefore, tho 
defendants are distinctly handicapped 
because their witness and their man is 
found to be telling a story that is deli¬ 
berately untrue. It is reasonably clear, 
for the reasons given by the learned 
Judge, that Tularam did go to Calcutta 
in 1329 and it is quite certain that, 
when he went on that occasion, one 
thing which he did was to come to .a 
settlement as regards certain claims 
which the defendant firm had against 
the joint concern. These claims were 
for aratdari and export expenses and 
there was a question about jamadar’s 
pay and a question about interest. 
There is no doubt that, at the time to 
which the plaintiffs point, Tularam did 
go to Calcutta and did settle the defen- 
dant firm’s claim against the joint con¬ 
cern at a sum of Bs. 655 which is en¬ 
tered as a settled transaction in the 
books of the joint concern. At tli 9 same 
time, there comes into existence an ac¬ 
count which purports to be an account 
showing the final stages of the joint 
concern. It is partly in the handwriting 
of Tularam. I understand that the en¬ 
tries which have relation to the question 
of sale are mostly in his handwriting. 
It i9 partly also in the handwriting of 
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one Ladlnnam. I think of the plain tiff 1 
firm. At the end of that account it is 
concluded by showing that there has 
been a heavy loss and the loss is distri¬ 
buted in 12 annas and 4 annas shares in 
the account itself prima facie showing 
that the defendant firm are liable for 
the amount now claimed by the plain- 
tids. That final part of the account is 
not in fularam’s own handwriting. The 
plaint ills say that when Tula mm came 
to Calcutta he took part not merely in 
making out these figures as a form of 
account but that he took part in this 
account agreeing to it and accepting it 
as a final adjustment of the transactions 
between these two firms with the truth 
of which lie was satisfied. On that 
point, the learned Judge has found 
against the plaintiffs. 

In ray opinion, the learned Judge 
was right. It is not difficult to see that, 
in the circumstances, Tularam at Cal- 
Calcutta would be employed in trying to 
get out from the plaintiffs’ hooks a state¬ 
ment of account; but it is very different 
thing to say that ho was given such 
facilities and was so satisfied with the 
materials before him that ho got this 
account out as an adjusted account or 
that he accepted it. The evidence of 
the pi lintitfs’ witnesses is that ho went 
away promising to send the money. The 
first thing that one has to note is that 
the burden of proof is entirely on the 
plain tills. It is no use, in a case where 
no one of the witnesses appears to have 
impressed the learned Judge, endeavour¬ 
ing to prove the plaintiffs’ story by- 
laying stress upon the fact that the de¬ 
fendants’ witnesses are unreliable. Tho 
second thing that has to be observed is 
this that, accordingly to any reasonable 
practice, if accounts had been running 
on for some nine years and had been 
finally adjusted and accepted, one would 
suppose that an ordinary note to that 
efiect would he made and signed by the 
persons who were accepting tho account. 

It appears that the defendants and the 
plaintiffs had other businesses together 
and it appears that a mablagbundi or ac¬ 
ceptance of the account in writing has 
on other occasions, been given and it is 
too thin to say that business in jute is a 
different kind of business with different 
customs. In my judgment, in the absence 
of anything in the account to show that it 
was accepted and signed on behalf of Tu- 


aram, the plaintiff have a heavy burden 
of proof to discharge. I do not say for 
a moment that it may not be true that 
Marwaris or other people conduct their 
business sometimes with a considerable 
lack of ordinary business prudence. If 
they do so, they are not in as good a 
position on a matter of evidence as if 
they had not. Now, the evidence upon 
that question upon which the plaintiffs 
have to rely lias been examined by the 
learned Judge and the first thing that he 
notices is that the evidence of tho in¬ 
dependent witness which, from the first 
has been vouched by the plaintiffs as 
their strong evidence of this agreement, 
namely, the evidence of the witness 
Chooni Lai Atal does not go nearly so far 
as the plaintiffs’case requires. He knew 
apparently of the settlement of the 
transaction about Rs. 655. His story is 
that: 

' After inspection of tho account, Ladhurara 
Babu said that there was a total lose of Rs. 
20,051 and odd in the Pearpur business and 
asked Toolaram to pay the defendants 1 sbaro 
of the loss i. e., Rs. 7,033 which was arrived at 
after deducting a sum of Rs. G55 which stood 
to the credit of defendants on account of press 
rent etc., from the fourth share of the total 
loss. Tularam replied that ho was writing to 
Shawalram and Dungarmal at Pearpur and 
would inform after receiving letter of reply." 

The learned Judge points out that this 
is very indifferent evidence to support 
the case made by tho plaintiffs. Indeed 
the matter is worse when it is observed 
that the reason given by one at least of 
the plaintiffs’witnesses why no signature 
was taken from Tularam in accepting 
the account is that it was quite natural 
and ordinary that such a thing should 
be done, but it was not done in this in¬ 
stance because Tularam went away pro¬ 
mising to pay the money. That is the 
evidence given by tho witness Sumar- 
mal. When wo come to look at the evi¬ 
dence given by the plaintiffs’ other wit¬ 
nesses, it is quite - true that they do, on 
the face of their evidence, swear that 
Tularam accepted tho account, after be¬ 
ing allowed to look at tho Calcutta firm’s 
books. The learned Judge, in view of 
the evidence of Chooni Lai and in view 
of the circumstances, is not prepared to 
accept their evidence as true or as suffi¬ 
cient proof that this account made out in 
the manner and at tho time referred to 
was in fact, accepted by Tularam on be¬ 
half of the defendants. There is no rea¬ 
son at all why this Court should inter- 
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fere with that finding of fact. The 

learned Judge said that: 

“ho was satisfied from the evidence that the 
adjustment was not completed as Ladhuram 
did not produco the books of the Calcutta firm 
for examination by Tulararam." 

The quarrel about the plaintiffs' ac¬ 
count books appears from the evidence 

of Chooni Lai who was examined by the 

• 

plaintiffs on commission. This witness 
is a debtor of the plaintiffs and shows 
some bias for them. He tried generally 
to support the plaintiffs* case. Bub it 
appears from his evidence that: 

“tho Recounts of the sales and expenses wero 
not examined and there was a quarrol between 
Ladhuram and Tularam. 1 ' 

In these circumstances, it appears to 
me that we would depart altogether from 
sound practice, if we wero to contem¬ 
plate reversing the learned Judge’s find¬ 
ing of fact based as it is, upon verv solid 
grounds. I therefore, have no difficulty in 
saying that the cross-objection on that 
point cannot succeed. 


That being so, the position is that th 
plaintiffs* suit goes on as an ordinary sui 
for partnership accounts. The defen 
dants are not suing. Tho plaintiffs an 
suing the defendants to make them liabl. 
for a sum of Rs. 7,000 or some other sun 
as the defendants’ one-fourth share of th. 
loss in this joint business; and the firs 
thiug to be enquired into is what is th< 
date from which the account should com 
mence. The ordinary principle in these 
matters is that unless it is shown thai 
there has been an adjusted account at i 
later date, the account of tho partner 
9, "P wlU begin from the commencemeni 
or the partnership. As is put by Lindlej 
on Partnership, Edn. 9 at p. 631: 

oin -H 10 from whlch the acc °unt is to be 
gin win, in a general account of partnorihii 

SSfff f?„ d *“«««•».. b„ the commence 

'he partnership unless some accounl 
In which £2 f K m ,° b f n settled b y tho partner, 

thetTnVordVp h artut, S0Uled b < 

thaM h i 8 i CaS0 ’, th T 0 d6fenda nts complain 

diitt?n 0 D6dJudge Whil ° nom ' na Hv 
onecting an account from 1320 to 1327 

at all ho 9 m d * recfce ^ no account 

is in he r ha3 Said that ^Hatevei 

Knur i 00 . 8 °l thQ i0int COncein at 

P 0 int P ifia t0 be acce P fced - On that 

E u appe . ara t0 me fchafc fche lea ™° d 

as tfth correctly directed himself 

of ft fc he parties. Members 

and SL • 8h T firm ma y have clerks 

fn7 aiiq ? ?? a f ee of fch9il ' book-keep- 
g and of their business in detail. 


Books are kept in tho ordinary course 
and it is perfectly true that either part¬ 
ner may havo the right to and generally 
will havo tho opportunity to inspect 
them. That is a very different thing 
from a final or settled account which 
prevents a partner at the end of tho day 
from having an account taken from the 
beginning of the partnership. In this 
caso, the position as regards tho evidence 
is this. The plaintiffs' witness Ladhu¬ 


ram says: 

* In 1322, 13*23. 1324, and 132.-) B. S., the ac¬ 
count books of the partnership ftisiness woro 
compared with those of the plaintiffs' firm and 
of the defendants’ firm. There was no such 
comparison of the account books for 132G and 
1327 B. S. because -tho defendants wanted 12 
annas for commission and a highor rato for 
pressing and wo did not agree to the rates wan¬ 
ted by them." 

■ Tularam for the defendants says: 

“Tho moneys recoivod by us from tho plain¬ 
tiffs’ firm at any time aro entered in our rokars. 

. We entered therein tin sum spent out of those 
moneys. They wore spent for purchasing jote. 
Those receipts and -expenditures wero also en¬ 
tered in the books of tho Ijmali partnership. 
They wero eutorod simultaneously in tho books 
of the defendants’ firm and of tho Ijmali p\rt- 
norship. Thore were some discrepancies bet¬ 
ween the account papers of tho defendants* 
firm and thoso of the partnership. But they 
were afterwards reconciled at the end of evorv 
year from 1320 to 1327 B. S. They were recon¬ 
ciled both in Poarpur and in Calcutta, They 
wore reconciled in the presenco of both . the 
plaintiffs' and tho defendants' men." 

It is to be observer! further that the 
plaintifis’ witness Ladhuram corrobo¬ 
rates this by saying : 


., J, account books of tin partnership ant 
the defendants' firm were not compared reeu 
larljr in every year. Somotimos tiny wore com 
pared twice a year, sometimes after two or thrj: 
years. They wero compared when they wort 
brought to Calcutta by tin defendants’ men.” 

There can, therefore, be no t^ouht that 
from time to time the plaintiffs did 
have a look to seo that what the defen. 
dants woro entering in tho Ejmali books 


was correct and in accordance with the 

entries in tho defendants’ own books 
themselves. What seems to mo very 
dubious indeed from this evidence is 
the question whether the entries put 
from time to time in tho Ejmali books 
at Pearpur wero ever checked or com¬ 
pared or reconciled with tho plaintiffs’ 
books in Calcutta and I am bound to 
say that I find a complete absence of 
any evidence that the defendants at any 
timo were given the sales accounts of 
the brokers or other immediate mat¬ 
erials for examining or checking the 
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actual transactions of the plaintiffs in 
the matter of sale. That being the 
position as regards the trouble taken 
during these years with the books that 
were kept at Pearpur, 1 come to notice 
the way in which the learned Judge has 

dealt with this matter, fie says : 

“ The evidence on th • plaintiffs’side shows 
th.it during the whole of this period." 
that is. until 1327 : 

" th? accounts of th? parfcn rship wore written 
both by th * plaintiffs* mm and the defendants’ 
men and und?r tin supervision of each oth -r. 
The books were k pt in th? defendants' pre¬ 
mises at Pearpur and both parties had access 
to th •m and handled thorn. It also appears 
from Tularam’s evidence that the transactions 
relating to th' purchases were all entered in 
th? bo *ks of thi d?f *n 1 nits’ own firm an l 
thence in the books of the joint firm and that 
th? transactions relating to sales were entered 
•in th? 1 -- fi' in the idvices that were sent 

from Calcutta by th? plaintiffs' firm. 

. Tularam further de- 

pos?s that tlnre was periodical comparison of 
the items in th? books of the joint firm with 
those in the defendants’ firm and the plaintiffs' 
firm and discrepancies detected were recon¬ 
ciled.” 

1 pause here to observe that the 
learned Judge is taking Tula ram's evi¬ 
dence further than it goes because 
Tularam does not say that there was a 
comparison between the hooks at Pear¬ 
pur and the books of the plaintiff firm 
at Calcutta. He says that these hooks 
wers reconciled with the defendants' 
books at the time they were taken. 
The learned Judge, thereupon, concludes 
that : 

“ all Che items in the books from 1320 to 1327 
B. S. wer .* accepted by both pirties. If there 
were any improper charges or omissions so long 
acquiesced in, they must be regarded .as having 
b??n made by agreement. Therefore, so far as 
the items of transaction in th? account books of 
1320 to 1327 13. S. are concerned, there should 
be no investigation about their correctness in 
the present suit." 

I can only say that it appears to mo 
that the learned Judge has misapplied 
the principles which are to ho applied 
in a partnership suit for account. The 
principle that is to lie applied is not 
that the books have boon there all the 
time, any party can inspect them, they 
are not to be examined at all ; but the 
principle to be applied is that, unless 
there has been a settled account, the 
account is to be taken from the com¬ 
mencement of the business, it is quite 
true that, whore owing to the lapse 
of time materials or vouchers for check¬ 
ing the entries in the partnership hooks 
have been lost or are no longer avail- 
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ible, it is open to the Court to give 
special directions that, for certain pur¬ 
poses, certain matters shall be proved 
by a particular kind of evidence. 

In partnership cases where all part¬ 
ners have an opportunity of examining 
the books, it needs no special direction 
to make the hooks of the firm prima 
facie evidence. But, in the present case, 
if the fact be that the sales were done 
by the Calcutta firm of the plaintiffs, 
that the books at Pearpur wore entered 
up upon advices sent from Calcutta and 
that the defendants never had an op¬ 
portunity of checking the account of 
siles of brokers or otherwise going into 
the truth and accuracy of the advices 
sent from Calcutta, it seems to me that 
the accounts must he taken in the ordi¬ 
nary way. No doubt, if these accounts 
of sales were entirely unavailable, then 
there might he need for some special 
directions. But as a matter of fact, the 
defendants in this case called a witness 
from the brokers who produced the 
accounts, contract notes and so on ; and 
the learned Judge when they tendered 
the delivery book said that it was not 
required at the present moment and 
could l)e used before the commissioner. 
When I look into this matter, it seems 
to me that there is no need whatever 
to make any difference between the 
years 1320 to 1327 B. S. and the two 
following years. The learned Judge 
has gone into the various objections 
to the accounts taken, in the defen¬ 
dants' written statement and ho has 
given general directions as regards the 
two remaining years showing to the 
commissioner the general extent and 
scope of his duty in view of the defen¬ 
dants’ objections. It appears to mo 
that what is required is to let it be 
understood that the account is to be 
taken in the same way throughout and 
that the commissioner is to deal with 
the years 1320 to 1327 B. S. exactly 
on the same lines as he has been di¬ 
rected to follow in connexion with the 
two later years. In my judgment, there 
is at present before us no reason for 
any special direction. I have no doubt 
at all that the commissioner will be a 
competent man. There is no question 
of the plaintiffs' Calcutta books not 
being available or the defendants’ Pear¬ 
pur books not being available. There 
is no question of the evidence from the 
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brokers not being available. In my 
judgment, there is no need for us to 
make any order except that the whole 
period is to be dealt with by the com¬ 
missioner in the ordinary manner and 
there will be no exception with regard 
to the years 1320 to 1327 B. S. In 
this view, the appeal will be allowed 
with costs aud the cross-objection must 
be dismissed with costs. In the cross¬ 
objection, we assess the hearing fee at 
five gold mohurs. 

B. B. Ghose, J. —I agree. 

v.b./r.K. Appeal allowed . 


A. I. R. 1930 Calcutta 159 

Rankin, C. J. and C. C. Ghose, J. 

Karnani Industrial Bank ilc/.—Ap¬ 
pellant. 

v. 

Natuab Bahadur of Murshidabad — 
Respondent. 

Appeal No. 49 of 1929, Decided on 
15th July 1929, against original order 
of Lort-Williams, J., D/- 28th March 
1929. 

Murshidabad Act (15 of 1891)—Act 15 is 
no bar to appointment of receiver in execu¬ 
tion of decrees of rent and profits. 

A Bank was unsecured creditor of Nawab of 
Murshidabad for a debt represented by four de¬ 
crees. The debt was adjusted and it was agreod 
that Bank was to realize by execution the money 
that would be outstanding. The Bank applied 
for an order that a receiver should be appoint¬ 
ed iu execution of the decrees of the rents of 
profits of certain properties all of which wero 
within the ordinary original civil jurisdiction 
of civil Court. It was contended that havinc 
regard to tho Murshidabad Act tho ronts and 
profits could not bo takon iu exocutiou by 
means of receiver or at all. 

Held : that thoro was nothing in the act 
which would prevent the Nawab from borrow¬ 
ing a sum of monoy aud giving an assignment 
of the next months' rent of a certain house by 
way of consideration. Tho appointment of a 
receiver was a discretionary remedy and it was 

i««° n n reaSOna rJ >le romed y tho particular 
£* ■ J ? am . 3 V J ® ,ikc °f Marlborough, (1818) 1 
Swan 74 ; .4. /. R. 1925 P. c. 17G, Di,t. 

e XT t> . , [P 160 C 2] 

AppelL Ban ‘ r,ee “° d 

ri' ^ Sinar, B. K. Ghose and B. K. 
Uiowdhury —for Respondent. 

nJi ai i lkln \*r “y opinion, the 

a ^m 6a mus k b 0 allowed. 

Tnd.^- P ? 1 i cafc i 0 2 is one by fche Karnani 
Industrial Bank Limited who appear to 

be unsecured creditors of the respondent 

ior a debt which was represented at one 

time by four decrees but which was ad¬ 


justed on 5th July 1926 at fche sum of 
Rs. 74,293 due on 31sfc May of that year. 
The arrangement between fche parties 
was in writing and it is clear that, in 
default, fche Bank was to ho entitled fco 
realise by way of execution the moneys 
that would he outstanding. The present 
question arose upon an application on 
behalf of the Bank for an order that a 
receiver should be appointed in execu¬ 
tion of these decrees of fche rents and 
profits of certain properties, all of which 
were within the ordinary original civil 
jurisdiction of this Court. The form of 
the application is what is known in 
England as equitable execution. It is a 
form of execution recognized by the Civil 
Procedure Code under S. 51 thereof. 
The contention on behalf of the respon¬ 
dent Nawab is that, having regard to 
the Murshidabad Act, the rents, issues 
and profits of these properties cannot be 
taken in execution by means of a re¬ 
ceiver or at all. The Act in question is 
Act 15 of 1891 and the main function of 
the statute was to confirm an agreemont 
between the Secretary of State and the 
then Nawab. I do not propose here to 
set out the history of the matter ; but 
in the end the position adopted under 
that agreement is this that there were 
certain properties which did not belong 
to tho Nawab’s predecessors as of right 
but which belonged, in etlect, to tho 
public domain and these properties wore 
given over upon terms of this agreement 
to the successive Nawabs upon certain 
limitations which would ensure, in the 
opinion of the legislature, that these 
properties should always be a support 
sufficient to maintain the dignity and 
position of the Nawab Bahadoor and his 
family. The Act and the agreement 
deal with matters apart altogether from 
the immovable properties and I confine 
what I have to say to the immovable 
properties. It was agreed and declared 
that the several immovable properties 
in Schs. 1 and 2 and also tho immov¬ 
able properties in Sch. 3 and all other 
immovable properties thereinafter men- 
tioned : 


snail uonceiorcQ ana for over b:> hold au« 
enjoyed by tho said Nawab Bahadoor and sue! 
ono among Ins lmoal heirs male as may be sue 
cessively entitled to hold the said titles in per 
petuity with and subject to tho incidents 
powers limitations and conditions as to in 

tained^ hty a “ d othorwi8 ° ^maltor con 
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The limitations include a limitation 
which prohibits the Nawab or any suc¬ 
cessor from selling, mortgaging, devising 
or alienating any of the properties men¬ 
tioned save by lease or demise for a 
term not exceeding 21 years and under a 
rent without bonus or salamee. Jt was 
further provided that : 

“in case the Nawab or any of his lineal 
heirs male shall at any timo in contravention 
of tho terms of the agreement attempt to sell 
or alienate or shall by a course of extravagance 
or by \vast3 or mismanagement of the said im¬ 
movable properties disable himself in the 
opinion of the Secretary of State from duly 
maintaining the dignity of the sii<l position 
and station, then it shall be lawful for tho 
Secretary of State at his discretion to enter in- 
t:> and upon tho siid immovable properties, to 
take possession thereof and take tho rents, is¬ 
sues and profits’’ 

and so forth. 

Now, before the learned Judge, a good 
deal was made of the case of Davis v. 
Duke of Marlborough (1) in which a 
similar question arose as regards the 
Duke of Marlborough's estate. I agree 
with tho learned Judge that the position 
in tho present case is distinguishable 
from the position with which Lord 
Eldon had to deal in 181S. In that case 
all that appears to have happened was 
that the aid of the legislature was given 
at the instance of the Duke to enable 
him to settle upon succeeding genera¬ 
tions certain properties so that these 
properties would always go with tho 
title whereas tho Duke might by grant¬ 
ing a settlement at his own hand have 
attempted the same result, it would 
have been possible in succeeding gene¬ 
ration to bring to an end the limitations 
or restrictions (or some of them) which 
the donor had imposed. Accordingly, 
the aid of the legislature was invoked 
and there were put stringent limitations 
which had reference entirely to this 
that tho property was rendered in the 
hands of each successor inalienable so 
as in no way to defeat the claim and 
enjoyment of the next in succession. 
Accordingly, Lord Eldon, having taken 
that view of the statute, had little diffi¬ 
culty in rejecting the contention that it 
was not open to him to appoint a re- 
ceivor of the rents and profits. 

In this case it is quite true that tho 
statute makes it quite clear that thoso 
immovable properties are given for tho 
due maintenance and support of the 


rank and station of tho Nawab of Mur¬ 
shidabad. That is the general purpose 
of the whole grant. The first provision 
is a provision in aid of that purpose. It 
is a provision whereby no alienation 
can be made of these properties except 
by an ordinary lease for 21 years in the 
ordinary course and the effect of that 
provision is to make it clear that no 
Nawab would be able to defeat the claim 
of his successor to tho whole of the pro¬ 
perties nor would he be in any way able 
to prevent his successors from having 
freedom of management with the not 
unreasonable limitation that lease with¬ 
out salamee or bonus for a term not ex¬ 
ceeding 21 years would be valid as 
against the successors of tho man who 
granted it. 

Now, in this case it is contended 
by Mr. B. K. Ghose on behalf of tho 
Nawab that, apart altogether from 
showing that what is asked by way of 
relief in this case would be in conflict 
with the first of tho conditions which I 
have quoted, I shall call it shortly the 
condition against alienation—there is in 
this Act an implied or indirect prohibi¬ 
tion against any portion of the rents, 
issues or profits of these properties being 
taken in execution. It is said that the 
intention of tho legislature is that the 
whole of that income is necessary for 
the maintenance and support of the dig¬ 
nity and station of the Nawab and that, 
apart from express prohibition in the 
clause to which I have alluded, there is 
an implied prohibition making it con¬ 
trary to the Act and contrary to public 
policy that any portion of tho income of 
these properties should he taken in exe¬ 
cution for a decretal debt. To that pro¬ 
position, I cannot assent. It appears to 
me that there is nothing in this Act 
which would prevent the Nawab from 
borrowing a sum of money and giving 
an assignment of the next month’s rent 
of a certain house by way of considera¬ 
tion. I cannot seo that it is laid down 
that he is never to have power to antici¬ 
pate by u single month any portion ol 
tho rents and profits of these properties. 
I cannot see that it is tho intention ol 
tho Act that no degree of extravagance 
on his part should in any way prevent 
tho perpetual flow of this income into 
tho Nawab’s coffer ; and, in my judg¬ 
ment, tho position is one which has 
been very carofully reviewed. The legis- 


(1) [1818] 1 Swan. 7-1=2 Wils 120. 



1930 Gour Mohan v. Hart Mohan (Mitter, J.) Calcutta 161 


lature has not attempted to put any res¬ 
trictions save those which are mentioned 
and which are ample to secure that each 
Nawab as he comes into succession will 
have the whole use of the properties 
which the legislature originally gave. 
As regards the course of extravagance by 
which a Nawab might cripple himself, 
anticipating the future income to accrue 
in his own lifetime, it appears to me 
that contingency is one of the things 
contemplated by the concluding provi¬ 
sion—a provision which enables the 
Secretary of State to step in if by course 
of .extravagance A, the Nawab of the 
day should disable himself from duly 
maintaining his dignity and position. It 
seems to me that in this case the reason¬ 
able remedy —and indeed the only rea¬ 
sonable remedy—is by the appointment 
of a receiver. That certainly is discre¬ 
tionary. It is not business to suppose 
that each tenant’s rent as it becomes due 
could be taken in attachment. 

A case has been cited to us which ap¬ 
pears to me to be of a different character 
from the case now before the Court— 
the case of Rajindra Narain Singh v. 
Sundar Bibi (2). In that case, the Privy 
Council approved of the appointment of 
a receiver as a means of getting exe¬ 
cution against certain properties out of 
which the debtor had a right to main¬ 
tenance which right to maintenance was 
not liable to attachment by the provi¬ 
sions of 60 (l) of the Code. In the pre¬ 
sent case, it does not seem to me to be 
right or necessary that this Court should 
make provision for any provision of the 
rents and profits to bo received by the 
receiver being reserved for the mainten¬ 
ance of the Nawab. We are dealing 
with a certain number of properties, 
with a debt of some Rs. 74,000 and, in 
my judgment, we ought to appoint a 
receiver of the rents, issues, and profits 
of those properties by way of execution 
m the ordinary course. The learned 
Judge has said that, if the Secretary of 
State were to take aotion under the Act, 
tha Court might be placed in a most in- 
vidious and derogatory position, if a re- 

ceiver were appointed. I do not think 

that the Secretary of State would be 
likely at his own hand to interfere with 
the position of a receiver appointed by 
fchjs Co urt? ; but there can be do doubt 

(2) A. I. R. 1925 P. 0. 176=47 All. 885=52 
. I. A. 262 (P.O.). 
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that if the Secretary of State did take 
action, the receivership would for all 
practical purposes come immediately to 
an end and this Court would be bound 
immediately to withdraw the receiver 
just as it would be bound to do if un¬ 
fortunately the life of the present holder 
of the dignity were to come to an end. 

In my judgment, this appeal must be 
allowed with costs in both the Courts 
and the Official Receiver must be ap¬ 
pointed receiver of the rents, issues and 
profits of the properties mentioned in 
the application. We give the receiver 
the ordinary power to bring suits against 
tenants without special permission. He 
is not to interfere with possession. The 
receivership will come to an end the 
moment the money is realized. 

C. C. Ghose, j.— I agree 

r.m./r.K. Appeal Moued. 
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Mitter, J. 

Gour Mohan Sarkar and another — 
Plaintiffs—Appellants. 

v. 

Hari Mohan Mondal — Defendant— 
Respondent. 

Appeal No. 897 of 1927, Decided ort 
22nd May 1928, from appellate decree 
of Addl. Sub-Judge, Rajshahi, D/- 7tli 
January 1927. 

Bengal Tenancy Act, S. 5 (5) —Presump¬ 
tion under S. 5 (5) Applies only where area 
held by tenant under single grant is in excess 
of hundred bighas— This presumption is re¬ 
butted by showing that tenant was holding 
land not in excess of hundred bighas but 
smaller area and that tenancy along with 
other land constitute 100 bighas in tenant's 
possession. 

The presumption under S. 5 (5) only applies 
where the area held by the tenant under a 
singlo grant is. in excess of 100 bighas. But 
this presumption is rebutted by showing that 
in respect of tho tenancy in quostiou the tenant 
is holding tho land not in excoss of 100 bighas 
but a smaller area and tho tenauoy in quostion 
along with other lands constitute the 100 big¬ 
has in possession of tho touant : A. I. R. 1927" 
Pat. 209, Rel. on. [P 162 0 2] 

Bijan K. Mukerji and Hari Prosanna 
Mukerji —for Appellants. 

Jatindra Mohan Choudhury — for 
Respondent. 

Judgment. —This is an appeal by the 
plaintiff and arises out of a suit in’ 
ejectment. 

Plaintiff’s case is that he had a rai- 
yati right over 88 bighas odd land bear- 
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ing a vent of Rs. 83-5-7^ pies per year 
and that the defendant is an under- 
raiyat under him, that the plaintiff 
served a notice under S. 49, Ben. Ten. 
Act, on the defendant for vacating the 
land at the end of Chaitra, 1329 B. S. 
and that the defendant did not give up 
possession and hence the suit was in¬ 
stituted. The defence of the defendant 
is that he is an occupancy raiyat and 
that no notice was served on him. 

The Court of first instance found that 
the status of the plaintiff was that of a 
raiyat and that consequently the defen¬ 
dant was an under-raiyat, that notice 
under S. 49, Ben. Ten. Act, was served 
on the defendant and that the plaintiff 
was entitled to get khas possession of 
the suit lands by ejecting the defendants 
therefrom. A decree for mesne profiits 
was also given. 

Against this decision of the Munsiff, 
an appeal was taken to the Court of the 
Additional Subordinate Judge of Raj- 
shahi. The learned Subordinate Judge 
reveised the decision of the Munsiff and 
dismissed the plaintiff’s suit. 

Against this decision, a second appeal 
has been taken to this Court and it has 
been argued on behalf of the appellant 
that the lower appellate Court has com¬ 
mitted an error of law in applying the 
presumption under S. 5, sub-Cl. (5), 
Ben. Ten. Act, to the facts of the pre¬ 
sent case, seeing that it has been esta¬ 
blished that the area of the jote under 
which the defendant holds was only 
88 bighas. The Subordinate Judge says : 

“The law does not require that the area of 
more than 103 bighas should be in one single 
jote. For tho purpose of the presumption 
under S. 5 (5), Tenancy Act, to arise, it is suffi¬ 
cient that the tenant should hold area which 
exceeds 100 bighas. So, as in tho present case 
we start with the presumtiou that plaintiff is a 
tenure holder and as the presumption is not 
rebutted by showing that a portion is reserved 
to be cultivated by the tenant himself : vide 
Bibudcndra Man Singh v. Dcbendra Nath Das 
( 1 ) and as the presumption is not rebutted by 
the fact even of the lease or rent receipt des¬ 
cribing tho tenant as raiyat : vide Gokul 
Mandar v. P adman und Singh (2) and as a 
person, even if he requires land for cultivation 
but subsequently converts himself into a rent 
receiver, gives by such conduct tho status of 
raiyat to under-tenant so -far as the under¬ 
tenant and himself aro concerned : vide 
Mahcsh Jha v. Manbharan Mi l (3) and as the 
only documents (Exs. 2 and 3) relie d on by the 
Tl) [1911] 20 G. L. J. 140=27 I. C. 432. 

(2) [1893] 20 Cal. 707=23 I. A. 196=3 C. W. 

N. 825=8 Sar. 323 (P.C.). 

43) [1907] 5 C. L. J. 522. 


learned lower Court to hold that plaintiff ig a 
raiyat, show nothing but admission of third 
parties and plaintiffs acquiescence, which are 
not good evidence against defendant and as in 
order to apply tho presumption of S. 5 ( 3 ), 
Tenancy Act in the case would bo nothing 
short of putting the onus in the casj on defen¬ 
dant in a circuitous way, which is not allow¬ 
able, I hold that as the evidence and circum¬ 
stances stand in the present caso, the defen¬ 
dant has not been prove! to be an under-raiyat 
for the land in suit.” 

It is argued on behalf of the appel¬ 
lant that the presumption under S. 5(5) 
would only apply where the area held 
by the tenant under a single grant is in 
excess of 100 bighas. It seems to me 
that that is the correct interpretation 
which ought to be put on the provisions 
of S. 5 (5), Ben. Ten. Act. But even as¬ 
suming that the presumption applies to 
a case where the tenant is shown to be! 
in possession of the land in excess of 
100 standard bighas, that presumption 
is rebutted by showing that in respect 
of the tenancy in question, the tenant 
was holding the land not in excess of, 
100 bighas but a smaller area and the 
tenancy in question along with other, 
lands constituted the 100 bighas in pos- 1 
session of the tenant. The question in 
controversy was the subject of consi¬ 
deration before a Full Bench of the 
Patna High Court in the case of Balunki 
Rout v. liunja Behari Deb (4). One of 
the learned Judges in that Full Bench 
states the law as follows : 

“The presumption arises merely from the 
area held by a tenant being over 33acre9or 
100 bighas : see tho caso of Dcbendra Nath 
v. Bibudhendra If an Singh (5).*’ 

Clause 5, S. 5, says that : 

“where the area hold by a tenant exceeds 
33 across tho tenant shall bo presumed to be a 
tenure holder until tho contrary is shown.” 

It is for those who want to displace 
the presumption arising from the area 
being over 33 acres, to show that the 
lands were not held under one grant or 
to show that the purpose for which the 
right of tenancy was acquired was not 
such as would make tho tenant a tenure- 
holder as defined in Cl. (l), S. 5. These 
having not been shown in the present 
case the presumption of the tenant be¬ 
ing tenure-holder under S. 5 (5) would 
prevail. Now, in the present case it is 
admitted that the tenancy in respect of 
which the plaintiff claims to be a raiyat 
was of t he area of 88 bigh as, Th e 
4TA. I. R. 1927 Pat. 203=6 Pat. 698 (EbJ- 
5) A. I. R. 1918 P. C. 8=45 Cal. 805=45 
I. A. 67 (P.C.). 
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■defendant sought to make out a case 
that the area consisted of 100 bighas 
and subsequently it was subdivided into 
two holdings of 88 and 12 bighas. .The 
lower appellate Court, howevor, points 
out that he does not accept the evidence 
on which the defendant sought to esta¬ 
blish this subdivision. Even assuming 
for the sake of argument that the ten¬ 
ant is shown to be in possession of 
100 bighas, that presumption is rebutted 
the moment it is shown that the ten¬ 
ancy in respect of which the presump¬ 
tion is sought to be availed of was 
really much shorter than 100 bighas. 
In the Patna case reference may also be 
made to the observations of Chief Jus- 
tice Sir Dawson Miller at p. 714 (of 6 
Pat.) of the report where he points out 
that the statutory presumption would 
apply as soon as it is shown that the 
tenant holds 100 bighas and it is for the 
party challenging the presumption to 
prove the contrary. The learned Chief 
Justice observed as follows : 

‘‘In the judgment the subject of appeal 45 of 
1924 the learned District Judgo appears to 
have held that unless the party relying on the 
statutory presumption proved not only that the 
area was more than 33 acres but also that the 
whole area was hold under a single grant the 
presumption would not apply. In my opinion 
this was misplacing the burden of proof. Once 
the area is shown to exceed 33 acres or 100 big¬ 
has, the presumption arises and it is for the 
party challenging it to prove the contrary." 

This is also the view of Mr. Justice 
Jwala Prosad to which I have already 
referred. It seems to me, therefore, 
that the learned Subordinate Judge was 
in error, having regard to the fact that 
the tenancy consisted of 88 bighas, in 
holding that the presumption under 
Cl. (6), S. 5 if any that the holding was 
a tenure had not been rebutted by that 
■circumstance. As the judgment of the 
Subordinate Judge is vitiated by this 
erroneous view about the presumption 
arising under S. 5 (5), Ben. Ten. Act, his 
decree and judgment must be set aside 
and the case remitted back to him in 
order that he may rehear the appeal 
with reference to the other evidence in 
the case and without allowing the de¬ 
fendant to avail himself of the benefit of 

Ant P ™ Un \ pfci ° n of S ‘ 6 < 5 )’ Ten. 
denidA 6 appellafce Court will 

nlainHff v. feh i ev,dence whether the 

f i ff 4 t a3 - bBan able to e3fc abiish his 
case that he is a raiyat in respect of this 

tenancy. If he holds fch^t the plaintiff 
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has failed to establish such a case, plain¬ 
tiffs’ suit will be dismissed. If, on the 
other hand, on the rest of the evidence 
the lower appellate Court comes to the 
conclusion that the plaintiff has esta¬ 
blished that he is a raiyat, plaintiffs’ 
suit will be decreed. The appeal will 
be decided in the light of the observa¬ 
tions made above. Costs of this appeal 
will abide the result. 

V.S./r.K. Decree set aside. 
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Mukerji and Mitter, JJ. 

Badaraddin Mandal —Petitioner. 

v. 

Nazir Hossain Joaddar — Opposite 
Party. 

Civil Rule No 1055 of 1928, Decided 
on 1st February 1929. 

Bengal Tenancy Act (8 of 1885), S. 170(3) 
—Occupancy holding put to sale in execution 
of decree by landlord—Under-raiyat whose 
interest is not created by registered lease or 
consent of landlord can make deposit under 
S. 170 (3). 

If an under-raiyati iuterost has not been 
created by a registered lease or with the con¬ 
sent of the landlord, and tho landlord decree- 
holder seeks to put up to salo the holding of 
the occupancy raiyat under whom tho under- 
raiyat hold, the interost of the undor-raiyat is 
voidable .at the sale and ho is therefore en¬ 
titled to make a deposit under S. 170 (3) • 1 I 

934 * F%B ') and A ' R * 1927 C* 1 - 

513, D%si !. j-p 164 c ^ 

Mohinimohan Bhattacharya and Jat - 
indaranath Bagclii —for Petitioner. 

Panchanan Ghoshal — for Opposite 
Party. 

Judgment —In this case an under, 
raiyat applied to make a deposit under 
S. 170, Cl. (3), Ben. Ten. Aot, when the 
landlord decree-holder sought to put up 
to sale the holding of the oocupancy 
raiyat under whom he held. The Munsif 
held that the under-raiyat had no locus 
standi to make the deposit, as his under¬ 
tenancy was not created by a registered 
instrument or with the consent of the 
landlord The under-raiyat has then ob- 
tamed this rule. 

The learned Munsif has referred to and 
proceeded upon the authority of the case 

m mu . M ° kan Guha v - She 'kh Badan 

u TTV Wa \ a case where the landlord, 
who had purchased an occupancy holding 

at a rent sale proceeded to sue the under? 

lyat for khas possession without 
a nnulling the under-ta rmnny un der S. 167 

S Cftl - 766 ^3ira 384=3rei; 
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or serving notice under S. 49. Ben. Ten. 
Act. It was held that as the under- 
raiyati holding was not created by a 
registered lease or with the landlord's 
consent, there was no subsisting sub¬ 
tenancy which stood good against the 
landlord and which required to bo put 
an end to either under S. 167 or under 
S. 49. That case, in our opinion, has 
little bearing upon the question which 
arises in the present case, where a sale 
has not yet taken place, and there is no 
knowing who will, if a sale does take 
place, be the purchaser therein. In a 
recent decision of this Court, in the case 
of Jnanendra Chandra Ghosh v. Roy man 
Sheikh (2), it has been held that the 
interest of an under-raiyat, which was 
created by a registered lease in contra¬ 
vention of S. 85, sub-S. (2), and which 
purported to be a perpetual lease, is not 
an interest which the law recognizes and 
consequently is not an interest coming 
within the description of incumbrance,” 
which, unless steps are taken to avoid it, 
subsists after the sale. Following the 
decision of the Full Bench in the case of 
Jharu Mandat v. Khetra Mohan Rera (3) 
it has been held that such an under- 
raiyat cannot be held to have an interest 
voidablo at the sale and so is not enti¬ 
tled to make a deposit under S. 170, 
Cl. (3) That case again is distinguishable, 
because the lease iu that case, having 
been in contravention of sub-S. (2), S. 85, 
was void, while, in the present case, the 
lease is only invalid against the landlord. 
It is an interest which would amount to 
an incumbrance and would have to be 
annulled by every purchaser except the 
landlord himself before it would cease 
to exist. The rights of a purchaser, who 
purchases in execution of a decree under 
Chap. 14 of the Act, are regulated by 
iS. 159 and not S. 85 of the Act. We are 
of opinion that the interest of the uuder- 
iraiyat in the present case is one which 
is voidable at the sale and the under- 
raiyat, therefore, is entitled to make the 
deposit. 

The rulo is made absolute and the 
order of the learned Munsif being set 
aside, it is ordered that the petitioner be 
allowed to make the deposit. There 
will be no order as to costs in this rule. 

V.IJ./R.K. Rule made absolute. 


(2) A. I. It. 1927 Cal. 513. 

(3) A. I. R. 192G Cal. 034 = 54 Cal. 15 (F.B.). 
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Cuming and Pearson, JJ. 

Makhan Lai Paul —Plaintiff—Appel¬ 
lant. 

v. 

Rup Ckand Maji and others —Defen¬ 
dants—Respondents. 

Appeal No. 247 of 1927, Decided on 
7th March 1929, from the appellate- 
decree of 2nd Offg. Sub-Judge, Hoogly,. 
D - 1st October 1926. 

Evidence Act. S. 101—Suit for recovery- 
of land as forming part of ma! land — Defen¬ 
dant claiming it to be lakheraj—To shift 
burden of proof on defendant plaintiff must 
prove not only that the land lay within* 
ambit of zamindar's regularly assessed 
estate but also that it formed part of the- 
mal asset at decennial settlement. 

Where a zimindar ora parsou chiming 
through the zimindar brings a suit for re¬ 
covery of certain land as forming pirt of his- 
mal land and the defendant contends the suit 
on the ground that it was the lakheraj pro¬ 
perty of which they were the shobaits or which 
they held through the shobait, it is not enough 
for the plaintiff to show that it lay within the 
ambit of the zamindari but they must prove 
that the land lay within the zamindnr’s regu¬ 
larly assessed estate or mahal and that it 
formed part of the mal assets at the time of 
the decennial settlement. The burden then 
will shift on defendants to prove that it was- 
lakheraj property : A. I. /?. 1922 P. C. ‘272, 
Erpl.: A.1.11. 1924 Cal. 323, lief. ; 14 M. I. A. 
152, Dist. [P 165 C 1, 2j 

Rupendra Coomar Milter —for Appel¬ 
lant. 

Satindra Nath Mukherji — lov Res¬ 
pondents. 

Cuming, J. —In the suit out of which 
this appeal has arisen the plaintiff sued 
for the recovery of somo 4 bighas odd of 
land. His case was that the land in 
suit formed part of the mal land of the 
zamindar of the village. The plaintiff 
took a lease from the patnidar, defen¬ 
dant I being, he alleged then, tho patni- 
dar’s gomashta and having granted tho 
lease, plaintiff has been dispossessed by 
defendant 1 and hence this suit. 

The defence was that the lands in 
suit did not form part of tho zemin¬ 
dar's mal land in village Kharagore bub 
that it was lakheraj lands of which they 
had taken settlement from the shebait. 

Tho trial Court found the plaintiff had 
not made out any title and dismissed 

the suit. 

On appeal to the District Court the 
appeal was dismissed. In dealing with 
tho appeal the learned Judge found that 
it had not been proved that the land m 
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.suit was the mal land of the zamindar. 
The view that he took was that it was 
not sufficient to shew that the land was 
within the ambit of the zamindari. The 
fact that the land was within the ambit 
-of the zemindary would not of itself 
shew that the land was mal land. Hence 

he dismissed the appeal. 

The plaintiff has appealed and his main 
ground of appeal to this Court is that the 
learned Subordinate Judge was wrong m 
the view he has taken of the law. He 
•contends that it is sufficient for him to 
shew that the land is within the ambit 
•of the zamindari and then the burden of 
proof is on the other side to shew that 
the land is lakheraj. The first case on 
the point to which we have been referred 
is Hurryhur Mukhopadhya v. Madhub 
Chandra Babu{l). This case certainly 
does not help the appellant. The Privy 
Council held that the burden was on the 
.zamindar to prove that the land was mal 
<p. 172). It is certainly no authority for 
the proposition that it is sufficient for 
the zamindar to shew that it is within 
the ambit of the zamindari. The next 
case to which we have been referred in 
the case of Jagdeo Naraiyi Singh v. 
Baldeo Singh (2), also a decision of the 
Privy Council. The portion of the judg¬ 
ment on which reliance has been placed 
by this appeal will be found on pp. 930 
and 93L (of 27 C. W. N.) of the report. 
Their Lordships remark: 

“Once, however the landlord has proved that 
the land which i9 sought to bo held rent free 
lies within his ragularly assessed estate or 
mahal the onus is shifted. In the present 
case the lands in disputo lie within the ambit 
of tho estate which admittedly belongs to the 
plaintiff .... and for which they pay the re¬ 
venue assessed on tho mouzah. In these cir¬ 
cumstances it lies upon those who claim to 
hold the lands free of the obligation to pay 
rent to show by satisfactory evidence that they 
have been relieved oi .this obligation either by 
contract or by some old grant recognized by 
Government.” 

This decision has been discussed and 
interpreted by Walmsley, J., in the case 
of Sashi Bhusan Hazra v. Kazi Abdul¬ 
lah (3). Walmsley, J., is clearly of 
opinion that what their Lordships in¬ 
tended to lay down was that the zemin¬ 
dar must prove the land lies within his 
regularly assessed estate or mahal and 

. Cl) [1871] 14 M. I. A. 152=20 W.R. 459=2 
Sufcher 482=2 Sar. 718 (P.O.). 

•(2) A. I. B. 1922 P.0. 272=2 Pat. 88=49 I.A. 
i 899 (P.O.). 

<8) A. I. B. 1924 Oal. 828. 
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that it was not sufficient to show merely 
that it lay within the ambit of his za- 
mindavy. It must be shown that it 
formed part of the mal assets at the 
time of the decennial settlement. Read- 
ing the judgment oi the Privy Council 
in Jagdeo Narain Singh’s case (2) as a 
whole I think this is the correct inter- 
pretation. No doubt the sentence: in 
the present case the land lies within the 

ambit of the estate etc., etc.” read 

by itself might lend some support to tho 
appellant’s contention but read with 
the sentence which comes before it, it is 
quite clear that the Privy Council do not 
lay down any other rule than the rule to 
be found in Hurryhur’s case (l). 

It is not, therefore, sufficient to shift 
the onus of proof to show that the lands 
lie within the ambit of the zamindari. 
To shift the onus of proof it must be 
shown that the land formed part of the 
mal assets at the time of the decenuial 
settlement. The learned Judge was 
right. 

This point is decided against the ap¬ 
pellant; lastly it has been argued that 
defendant 1 being the gumashta of the 
landlord at the time of the settlement 
with the plaintiff is estopped from say¬ 
ing that the land is not mal. 

Whether he is or is not is a question 
of mixed law and fact. It would appear 
that the plaintiffs gave up this point in 
the trial Court. They cannot be heard 
to urge it now, therefore. The result is 
this appeal fails and is dismissed with 
costs. 

Pearson, J.— I agree. 

v.b./r.K. Appeal dismissed. 
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Jack and Mitter, JJ. 

Abinash Chandra Ghosh— Defendant 1 
—Appellant. 

v. 

Narhari blether and anothei —Plain¬ 
tiff and Defendant 2—Respondents. 

Appeal No. 702 of 1927, Decided on 
22nd March 1929, from appellate dec¬ 
ree, First Addl. Dist. Judge, 24-Parganas 
D/- 22nd November 1926. 

(a) Limitation Act, Art. 143—Relationship 
of landlord and tenant not existing—Art, 
143 does not apply, 

Artiole 148 has no application where tho 
relationship of landlord and tenant doos not 
exist. [P 1C7 0 1] 

s{i (b) Limitation Act, Art. 141—Adverse 
possession against Hindu widow cannot be 
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tacked against one claiming through rever¬ 
sioner. 

Adverse possession against a Hindu widow 
cannot be tacked to the adverse possession 
against a person or his predecessor-in-title 
through whom he claims, when the predeces¬ 
sor-in-title has inherited the disputed property 
not from the Hindu widow but from her hus¬ 
band whose reversionary heir he was. 23 
Bom. 725 (P. C.), Bel. on A. I. R. 1925 P. C. 
21J, Expl: J. I. R. 1928 Cal. G70, not Foil ; 9 
11'. R. 505 ; 21 Cal. 8 (P. C\), and 23 All. 448. 
Ref. [P 107 C 1] 

Brojendra Nath Chatterjce, Satindra 
Nath Boy Choudhury and Banku Behar- 
ry Mullick Choudhury —for Appellant. 

Bu/endra Kumar lliltei —for Respon¬ 
dent. 

Mitter, J. —The plaintiff, now res¬ 
pondent, having sued to recover posses¬ 
sion of a plot of land now in dispute in 
this suit after declaration of his title to 
the same, had his suit dismissed by the 
Subordinate Judge of 24 Paraganas on 
the ground of limitation there being a 
finding in his favour on the question of 
title. This decision has been reversed 
by the Additional District Judge of 24 
Parganas on appeal and plaintiff's suit 
has been decreed. 

Against this decision defendant 1 has 
preferred this appeal. Two points have 
been argued on this appeal : (1) that 
the decision of the lower appellate 
Court that the suit is not barred by 
limitation is wrong ; (2) that the lower 
appellate Court was clearly in error in 
not allowing the appellant to support 
the judgment of the Subordinate Judge 
on the ground that the plaintiff had 
failed to establish title to the disputed 
land, a ground which had been decided 
against him by the Court of first in¬ 
stance and in so doing has misunderstood 
the plain provisions of 0. 41, R. 22, 
Civil P. C. 

The material facts necessary for 
determining the questions raised by this 
appeal are these: The property in suit 
admittedly belonged to one Rup Narain 
Basak and by successive transfers de¬ 
volved on Padmabati. On her death it 
devolved on her son Lakhinarain Go- 
swami. Lakhinarain died leaving be¬ 
hind him a widow Dinomoyee who ob¬ 
tained a Hindu widow's estate in the 
property now in question. She executed 
a deed of surrender of all her husband’s 
estate in favour of one Atal Goswami. 
Atal, who was the next reversioner died 
in the month of Asar 1327 B. S. On 
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Atal's death the property devolved on 
his widow Mrinalini, as Atal left no son. 
but only two daughters besides the 
widow behind him. Mrinalini sold the 
disputed plot to the plaintiff for legal 
necessity. This is plaintiff's title. Plain¬ 
tiff's case is that defendant l’s father 
executed a kabuliyat in favour of 
Dinomoyee but as this deed is an un¬ 
registered document it has keen rightly 
excluded from evidence and nothing 
more need be said about it. Plaintiff’s 
case further is that a registered kabu¬ 
liyat in respect of the disputed land (Ex. 
6) was executed by defendant 1 in the 
year 1298 B. S. in favour of Dinomoyee 
in the benami of defendant 2. In 1910 
Dinomoyee brought a suit for rent 
against defendant 2 on the basis of the 
kabuliyat. In that suit on the objection of 
defendant 2, defendant 1 was impleaded 
on 28th Juno 19l0. The suit, however, 
was decreed against defendant 2 and 
dismissed against defendant 1. as he 
denied the relat ionship of landlord and 
tenant. The decree was executed against 
defendant 2 and the land and the hut 
standing thereon was attached as the ap¬ 
pellant states. The respondent says that 
only the hut was attached on 14th July 
1910. It does not appear clear on the 
proceedings whether the land and hut 
were both attached. On the other hand 
the register shows that the hut only was 
attached. A claim w%s preferred by 
defendant with the result that defendant 
1 was found to be in possession on his 
own account and the attached property 
—whatever it was, was released. 

The present suit was instituted origi¬ 
nally on 3rd August 1922and the Subordi¬ 
nate Judge held that as the suit was filed 
more than 12 years after 28th June 1910 
the date when the denial of tenancy by 
defendant 1 was given effect to the suit 
was barred by limitation. On the other 
hand the learned District Judge has 
reached the conclusion that Art. 143, 
Sch. 1, Limitation Act, applied and 
the forfeiture was incurred not on the 
date when the denial was given effSct 
to by the judgment of the Munsiff but on 
the date when some overt act was done 
by Dinomoyee i. e., on the date when she 
served a notice on defendant 1, i. e., on 
15th January 1911 and as such the suit 
was well within the period of limita¬ 
tion. The appellant contends that this 
view cannot be sustained. 
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Ifc seems to us that Art. 143 has no 
application to the present case because 
the relationship of landlord and tenant 
does not exist and has not existed bet¬ 
ween the plaintiff and defendant 1. It 

was so decided in the Rent Suit 6<2 of 
1910 in the Munsiff's Court at Sealdah. 
Defendant 1 has been in adverse posses¬ 
sion for more than 12 years before tho 
present suit. Dinoraoyeo died on 1st 
April 1918 and the present suit has boon 
instituted within 12 years from tho date 
of her death. The question is whether 
the adverse possession against Dino- 
rnoyee could bo tacked to the adverse 
possession against the plaintiff or his 
predecessor-in-title so as to extinguish 
plaintiff’s right. Atal Goswami through 
whom the plaintiff claims did not in¬ 
herit tho disputed property from Dino- 
moyee but from Lakhinarain whoso 
reversionery heir Atal was. In those 
circumstances tho adverse possession of 
defendant as against Dinomoyeo cannot 
bo tacked to the adverse possession as 
against Atal who died in 1920 or of his 
successors-in-intorest. It is argued, 
however, for tho appellant that tho ad¬ 
verse possession which barred tho widow 
Dinomoyeo would also bar tho rever¬ 
sioner Atal or the plaintiff who claims 
through him. This contention, howovor, 
seems to be opposed to tho decision of 
their Lordships of tho Judicial Commit¬ 
tee in tho case of Ranchor Das v. Par- 
vati Bai (1), whero tho defence of limi¬ 
tation was raised but their Lordships 
held that it did not apply saying : 

“ It is not nocossary to considor what might 
bo tho coso if tho widows or tho survivor of 
thorn wero suing, as tho plaintiff doos not do- 
rivo his right from or through thorn, and tho 
extinguishment of thoir right would not extin¬ 
guish his.” 

It is said on behalf of tho appellant 
that this decision has been explained in 
another recent decision of thoir Lord- 
ships of the Privy Council in the case of 
Vithialinga v. Srirangath .4«ni (2) and 
it is contended that the true effeot of 
the later decision of their Lordships is to 
hold that adverse possession for moro 
than the statutory period which would 
bar a widow would also bar the rever¬ 
sioner. In support of this contention 
reliance has been placed on a rooont 

(u [189DJ 2S Bom. 725 = 20 I. A. 71= 7 Sar. 

648 (P. 0.) 

(2) A. I. R. 1925 P. O. 249 = 48 Mad. 883=52 

I. A. 822 (P. 0.) 


decision of Mr. Justice Pago in tho case 
of Aurabindo Nath Tagore v. Manorama 
Deri (3). It seems to us that the deci¬ 
sion in YaitJita linga v. Srirangatha 
Anni (2), above referred to turned on tho 
circumstance that the decree of 1892 as 
to adverse possession was binding on 
tho estato. In this case their Lordships- 
wore really considering tho rule in tho 
Shivaganga case namely : 

“ Where tho estato of a deceased Hindu has 
vested in a female heir a dccreo fairly and 
properly obtained against her in regard to the 
estate is, in tho absence of fraud or collusion, 
binding on the reversionary heir." 

Although it is not right to speak of a 
Hindu widow's estate as a moro estato 
for life for as has been pointed out by 
thoir Lordships of tho Judicial Com¬ 
mittee of tho Privy Council in 
tho case of Moniram Ko'.ita v. Kery 
Kolitani (1). She holds an estato of 
inheritance to herself and tho heirs 
of her husband; still for tho purposes of 
limitation it must bo taken to bo an 
estato of an ordinary tenant for life ami 
as Sir Charles Farran, C. J., of Bombay 
pointed but that Art. 141 appeal's to 
bo intended for limitation purposes to 
do away with tho anomalies which sur¬ 
round a Hindu widow’s estate ami 
other estates analogous thereto ami 
to assimilato it for theso purposes 
and for theso purposes only to that 
of the estato of an ordinary tenant for 
life : sco Vundraran Das v. Curson 
Das (5) at p. GG9. This docision was 
affirmed on appeal by thoir Lordships 
of tho Judicial Committco in Rancher 
Das v. Parvali Bai (1) already referred 
to. Tho decision of tho Judicial Com¬ 
mittco in Rancher Das's caso has always 
boon understood in India as an autho¬ 
rity for tho proposition that tho sta- 
tuto of'limitation can novor begin to 
run against tho rovorsioner in conso- 
quonco of dispossession of tho limited 
owner whethor a Hindu widow or 
daughter and that in all eases tho 
rovorsionor has 12 years from tho death 
of tho Hindu widow or daughter or 
mother as tho caso may bo in which to 
suo for rocovory of possession of pro¬ 
perty from which tho Hindu fomalo 
was dispossessed.: soo Radha Kissen v. 

(9) A. I. R. 1928 Oal. 670=55 Cal. 903. 

(») [1880] 5 Oal. 776=7 I. A. 115=4 Sar. 1CU. 

(P. O.). 

(5) [1897] 21 Bom. 646. 
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Nauratan Lai (6) Kedar Nath v. Jatin- 
dra (7) at p. 233. Adverse posses¬ 
sion cannot run against the reversioner 
until after the death of the widow or 
daughter as the case may be but where 
the adverse possession was the result of 
a decree which is binding against the 
reversioner the reversioner is barred. 
It was to this latter state of circum¬ 
stances that their Lordships of the 
Judicial Committee were referring in 
Vithia Linga's case (2) as will appear 
from the following observations of Sir 
-John Edge : 

“ The result of the eases to which their 
Lordships have referred shows, in their opi¬ 
nion. that the Board has invariably applied 
the rules of the Shivaganja case as sound 
Hindu law where that rule was applicable ” 

and the Shivaganga case laid down that 
a decree fairly obtained against a Hindu 
widow was binding against the rever¬ 
sioner if the decree is not tainted by 
fraud and collusion. A case is an 
authority for what it actually decides 
and not for what would logically fol¬ 
low from such decision. Yithia Linga's 
case (2) does not in my opinion lend 
support to the proposition that adverse 
possession which barred the widow 
will also bar the reversionary heir 
under the present Limitation Act. I am 
not unmindful of the fact that Page, J., 
has in the Tagtrc case already referred 
to arrived at the conclusion that the 
adverse possession against the widow 
would bo effective as against the rever¬ 
sioners but with great respect to my 
learned brother it is difficult to read 
Vaitha Linga's case (2) as supporting 
the broad proposition that adverse pos¬ 
session for more than the statutory 
period which was not the result of an 
adverse decree against a Hindu widow 
■would bar the reversioner. 

It is true that the Judicial Committee 
in Vaitha Linga's esse (2) quoted the 
following observation of Sir Barnes 
Peacock in the Full Bench case of Nobin 
Chunder v. Issuar Chunder (8) and said 
that those observations were very in¬ 
structive. Sir Barnes Peacock said : 

“ It is said that the reversionary heirs 
could not sue during the lifetime of the 
widow (for possession), and that therefore 
th ey oug ht not to be barred bv any adverse 
(0) [1907] 0 C. L. J. 439. 

(7) [1909] 9 C. L. J. 236=4 I. G. 44=3 M. L. 

T. 362. 

(8) [1869] 9 W. R. 505=B. L. R. Sup. Vol. 

1003 (P. B.). 
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holding against the widow at a time when 
they could not sue. But when wa. look at the 
widow representative, and see that the rever¬ 
sionary heirs bound by decrees relating to her 
husband’s estate which are obtained against 
her without fraud or collusion we are of opi¬ 
nion that they are also bound by limitation 
by which she, without fraud or collusion is 
barred. ” 

At the time of that decision the 
Limitation Act was the Act of 1859 
under which it was held that the ad¬ 
verse possession which barred the 
widow or other females having limited 
estates barred also the reversioners. In 
the later Limitation Acts of 1871, 1877 
and 1908 a reversionary heir was per¬ 
mitted to sue within 12 years from the 
time when his right to possession ac¬ 
crued i. e. from the date of the death 
of the Hindu female (Art. 141). In 
Hamath Chatterjee v. .1 lath nr Mohan 

(9) , Lord Watson said : 

“ But you must show that the new law 
gives a right of action to a reversioner not¬ 
withstanding that the widow's right of pos¬ 
session had been extinguished by decree. ’’ 

These observations of Lord Watson 
are referred to in Vaitha Linga's case 
(2), From this it appears that the ac¬ 
tual decision in Vaitha Linga's case (2) 
proceeded on the principles of the 
Shivaganga case, namely, that the decree 
of 1892 as to adverse possession was 
binding upon the estate. 

The Allahabad High Court reads Ran- 
chor Das's case (1) as laying down that 
under Art. 141, Sell. 2, Lim. Act 1877, a 
suit can be brought by a reversioner 
for possession of immovable property to 
the possession of which a female heir 
had been entitled within 12 years from 
the date ef the death of the femalo 
heir, although she may have been out 
of possession for more than twelve 
years : see Amrit Dhar v. Bindesri (10). 

It is not necessary to consider in 
this case whether Art. 141 would ap¬ 
ply where the widow died a civil death 
by surrendering all her husband’s es¬ 
tate in favour of the next reversioner or 
would apply only to the case of natural 
death for in this case both the civil 
death and the natural death of Dino- 
moyee took 'place within 12 years of 
suit. 

In this view we think that the deci¬ 
sion of the lower appellate Court was 
right although our reasons are very dif- 

(9) [1894] 21 Cal. 8=20 I. A. 1S3 (P. C.). 

(10) [1901] 23 All. 44S=(1901) A. W. N. 133. 
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f event from those of the learned Dis¬ 
trict Judge. 

With regard to ground 2 taken, 
the learned District Judge was clearly 
in error for under O. 41, R. 22, it 
was open to defendant 1 who was 
the respondent before the lower appel¬ 
late Court to support the decree of the 
Court of first instance on the ground of 
defect in plaintiff’s title although such 
ground has been decided against him 
and we would have remanded the case 
to the lower appellate Court but for the 
circumstance that it is‘proved by defen¬ 
dant's own documents th at the dis¬ 
puted land belonged to Lakhinarain 
Goswami through whom plaintiff claims 
and the Munsif rightly points out the 
frivolous nature of the defence regard¬ 
ing title to the property in question. 
In these circumstances it would be use¬ 
less to send back the case for a hearing 
of the appeal on the question of title. 

The result is the appeal fails and is 
dismissed with costs. 

Jack, J. —I agree. 

V.S./r.K. Appeal dismissed. 
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Rankin, C. J., and 13. B. Gnoss, J. 

Tanwanyini Debi —Defendant 1— A| 
pell ant. 

v. 

Abhoya Charan Sardar and others- 
Plaintiff and Defendants 2to 6—Respot 
dents. 

Appeal No. 287 of 1927, Decided o 
1st May 1929, from original decree c 
First Sub-Judge, Khulna, D/. 30th Jul 
1927. 

(a) Bengal Tenancy Act. S. 148-A — C< 
sharer landlord can .ell holding notwith 
■standing his inability to get hi. co.harer. t 
join in fuit. 

S. 148-A is to enable a cc 
sharer landlord to g« tho advantage of th 
righ, to sell the holding notwithstanding tha 
he is unable to get his cosharers to join wit 
him as plaintiffs instituting a suit. [P 170 C 1 

(b) Bengal Tenancy Act, S. 148-A-Deci 

Io.harer e u r dl* *5 f ° rmer betwee 

on otber ‘° n . dl0rd ,‘enant i. not bindin 

as * agarda the rat3 of rent in 
brought by a cosharor landlord wh 

Snder I W lS a ‘° r h,i 8ha ” of the rent onl 
148 ' A cannot operate as binding oi 
the other cosharer landlord who is joined a 

iliJteYha U th * h S t3aft u Thera is “oprovi 

t “ \°] a r U ? d0r which ftn y Plea set up b 
the tenant defendant is to be served on the da 
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fendant landlord. Under such circumstances 
it cannot be said that any issue was raised as 
between the tenant defendant and the landlord 
defendant which * was decided in the suit 
brought by the cosharer landlord under tho 
provisions of S. 14S-A. [P 171 G 1] 

Jogesh Chundcr Roy y Br*>jo Lai Chu - 
kerburtty and Sepia Chundcr Bose —for 
Appellant. 

Sarat Chundcr Boy Choudhury and 
Bhudhar Haidar —for Respondents. 

Rankin, C. J. — In this case, the 
plaintiffs are the 12 annas cosharer 
landlords and they bring their suit for 
rent for 1329 to 1332 B. S. to the extent 
of their shave basing their claim upon 
the terms of a kabuliat of 23rd Novem¬ 
ber 1905. The terms of that kabuliat 
are to this effect : the area which is be¬ 
ing let or settled is 2134 bighas. The 
tenant states that he had been in posses¬ 
sion of that land before from the land¬ 
lords’ predecessor. The rate of rent is 
11 annas two and half gandas per bigha 
and, on the 2134 bighas the jama is Rs. 
1483. There is a clause in the kabuliat 
to this effect : 

“If it becomes necessary to make any survey 
from the Government or from your Sarkar," 
that is, the landlords : 

‘I shall bs present in person and shall causo 
the survey to be made and I shall pay tho costs 
of survey. If, on measurement, the area be 
found to be less, I shall get abatement ; if 
there bj increase, then I shall pay rent sepa¬ 
rately at the aforesaid fixed rate.” 

In this case, the first thing that hap¬ 
pened was a suit framed under S. 148-A, 
Ben. Ten. Act, and brought by the four 
annas landlords in 1918. The present 
plaintiffs were parties defendants in that 
suit. But tho present plaintiffs took no 
interest in the suit and, in the end, what 
happened was that the four annas land¬ 
lords were met by a defence on the part 
of the tenant that the area in his posses¬ 
sion was less than the amount mentioned 
in the kabuliat. Thereupon, by a pro-' 
cess of reasoning which does not seem to 
be altogether watertight, a local investi¬ 
gation was ordered and it was found 
that the area was, in fact, 1,700 bighas 
and no more upon which basis the four 
annas landlords got a judgment for their 
share of the rent on the footing that the 
total rent must be reduced from Rs. 1,483 
mentioned in the kabuliat to Rs. 1,228. 
The first question and tho rao9t import¬ 
ant question to be considered in this 
case is what is the effect in law of that 
decision. Mr. Roy who appears for the 
defendant appellant contends before us 
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that the effect in law as between defen¬ 
dant and defendant in that suit was that 
there was a fresh settlement or assess¬ 
ment of rent and that the position was 
just as though a suit had been brought 
and a re-assessment of the rent had been 
arrived at which was binding upon the 
parties. Mr. Roy Choudhuri who ap¬ 
pears for the plaintiffs respondents con¬ 
tends on the other hand that, while it is 
true that the present plaintiffs were jar- 
ties to that suit they were parties for 
the purposes of S. 148-A, Ben. Ten. Act, 
only and that the judgment in that suit, 
whether it is right or wrong, is not as 
between his clients and the tenant anv 

w 

assessment of rent upon a new basis : 
the judgment may be made binding bet¬ 
ween the tenant and the four annas 
landlord, but as between the 12 annas 
cosharers and the tenamt it is not a 
judgment which operates as a fresh as¬ 
sessment. 

In my opinion, the view pressed upon 
us by Mr. Roy Choudhury is to be pre¬ 
ferred. When one looks at Jthe purpose 
of S. 118-A, Ben. Ten. Act, one finds 
that its purpose is this : to enable a co¬ 
sharer landlord to get the advantage of 
the right to sell the holding notwith¬ 
standing that ho is unable to get his co¬ 
sharers to join with him as plaintiffs in 
instituting a suit. The section is intended 
to deal with cases, in particular, where 
the plaintiff cannot find out whether 
rent is duo to the other coshaier land¬ 
lords whether it lias been paid or whe¬ 
ther it has not been paid, and the conse¬ 
quence is that lie may bring his suit 
asking for the whole of the rent but in 
the end limiting himself to proceed with 
his suit for his share only and to get the 
right to sell the holding. In the present 
case, if it be assumed for the sake of 
argument that tlie present plaintiffs who 
were defendants in the previous suit 
had been in receipt of their proper pro¬ 
portion of the rent at the kabuliat rate, 
then, when the four annas landlords 
joined them as defendants, we are to ask 
ourselves did they by staying away and 
taking no part in that litigation run the 
risk that the judgment obtained by the 
four annas cosharers would operate as 
against them as a new assessment of the 
rent of the holding. I am not prepared 
to say that it would so operate. It seems 
to mo that, in a case under S. 148-A, Ben. 
Ten. Act, to hold that it would operate 


as a new assessment of rent between co¬ 
defendants would be carrying the law 
further than there is any authority for 
so doing. 

The question then arises: is this matter 
carried any further by the fact that in 
1927 the present plaintiffs brought a suit 
against, among others, the present de¬ 
fendant. In that suit, they set out that 
the area of the land was 2,143 bighas, 
that is, the kabuliat figure ; but they 
did say that the rent was Rs. 1,228 which 
was the figure fixed in the four annas 
landlords’ suit of 1918. They explained, 
however, in the plaint in that case that 
they were not served in the suit of 1918, 
that the proceedings took place behind 
their hack and that the plaint was filed 
on the assumption that until the decree 
was set aside it was binding on the par¬ 
ties. 1 have given already my reasons 
for thinking that this view that the de¬ 
cree in the suit of 1918 is binding upon, 
those plaintiffs in the sense that it re¬ 
assessed the rent so as to be binding 
upon them is wrong. But this plaint, so 
far from being an adoption of what took 
place in tho suit of 1918, was made upon 
the footing that the suit of 1918 pro¬ 
duced a wrongful result as against the 
plaintiffs and thrjt they were determined 
to sot it aside if they could. In my 
judgment, the position is this : the fact 
of this suit of 1927 adds nothing to the 
argument that the decree in the suit of 
1918 operated as a re-assessment of the 
rent. It appears to mo that there is 
nothing to show that the plaintiffs if. it 
be true in fact that the tenant is in oc¬ 
cupation of the whole of the area men¬ 
tioned in the kabuliat should not get the 
kabuliat rent. 

In my opinion, the reasoning of the 
learned Judge of the trial Court is some¬ 
what precarious by reason of the fact 
that he puts the case on the assumption 
that the previous decree was a re-assoss- 
ment of the rent and that the present 
claim can be made as for a fresh re-as¬ 
sessment of the rent in view of the re¬ 
sult of the measurement at the district 
settlement proceedings. If that were 
the right view, as at present advised, I 
think that Mr. Roy's answer would be 
good, namely, that the plaintiffs cannot 
get a re-assessment upon the 'ground of 
increase of area on the basis of remea¬ 
surement without all the landlords being 
plaintiffs. In my judgment, the present 
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plaintiffs are nob in the position of hav¬ 
ing to assert a claim to reassessment of 
the rent on the basis of the measurement 
at the district settlement proceedings. It 
appears to me that, when the matter is 
examined, they are entitled to stand 
upon their ordinary right as landlords 
under the kabuliat of 1905. 

I think, therefore, that this appeal 
fails and must be dismissed with costs. 

B. B. Ghose, J. — I am of the same 
opinion. In my judgment, the decision 
.as regards the rate of rent in a suit 
'brought by a cosharer landlord who pro¬ 
ceeds with it for his share of the rent 
'only under S. 148-A, Ben. Ten. Act, can¬ 
not operate as binding on the other co- 
sharor landlord who is joined as defen¬ 
dant with the tenant. When a cosharer 
landlord who has obtained his proper 
share of the rent is joined as a defen¬ 
dant in a suit for rent by his cosharer 
for his undisputed share and no relief is 
asked for as against the defendant land¬ 
lord he need not take any interest in the 
litigation between the cosharer plaintiff 
and the tenant. There is no provision 
in the law under which any plea set up 
by the tenant defendant is to be served 
on the defendant landlord. If the ten¬ 
ant defendant in the suit brought by a 
cosharer landlord says that the rate of 
rent is not so much as is alleged by tho 
plaintiff, the defendant landlord has no 
means of knowing that such a plea has 
been urged nor is there any procedure by 
which a defendant landlord can fight the 
tenant defendant on that single issue. 

Undor such circumstances, it cannot be 
said that any issue was raised as bet¬ 
ween the tenant defendant and the 
landlord defendant which was decided 
in the suit brought by tho cosharer land¬ 
lord under the provisions of S. 148-A 

. Ten ' oni y advantage 

which a cosharer landlord gets when he 
obtains a decree for his share under the 
provisions of that section is as regards 
the remedies for enforcing it, that he 
can proceed to execute the decree in the 
same manner as if the decree has been 
obtained by the sole landlord or the en¬ 
tire body of landlords. It would bo ex¬ 
tending the scope of that section to say 
that the decree would have the same 
effect as if it was obtained by the entire 
body of landlords in the same manner if 
he defendant landlord was also a plain¬ 
tiff in the case and all the findings in 


the judgment in the suit would operate 
as against tho defendant landlord. The 
result may be anomalous, as in this case, 
that one cosharer laudlord gets under 
the decree a different rate of rent from 
what tho other cosharer landlords would 
be entitled to. But there are anomalies 
in the Beugal Tenancy Act and this pos¬ 
sible anomaly cannot be made a reason 
for holding that the decree should be 
binding upon the defendant landlords. 

V.S./r.K. Appeal dismissed. 
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Lort-Williams, J. 

Nripendra Kumar Bose, In re. 

Insolvency Suit No. 16 of 1929, De¬ 
cided on 9th April 1929. 

(a) Presidency Towns Insolvency Act, S. 52 
— English Bankruptcy Act (1813), S. 44— 
There is no difference between the two 
sections. 


There is no diflereuco in -effect between the 
two sections. The English arrangement of the 
section is preferable because more lucid. S. 44 

(1) English Act, and S. 52 ( 1 ) (a), Indian 
Act, can uover bo in conllict with S. 44 (iii) 
aud S. 5*2 (2) (c) respectively because whero 
one holds property in trust he is the real 
owner and, therefore, tho real and reputed 
ownership aro in tho same person aud S. 44 
(iii) and S. 52(2) (c) do not apply ; Jou v. 
Campbell, (1804) 1 Sch. and Lef. 328, Rcl.on. 

( b ) Presidency Towns Insolvency^AcV^sl 

(2) (c) Where property in goods delivered 
is to remain in sellers until payment insol¬ 
vent is reputed owner. 


V> hero tho insolvent executes a pronote in 
exchango for delivory of goods and tho pro- 
note contains a trust receipt stating explicitly 
that tho property in goods or tho proceeds 
thereof is to remain in tho sellers until! pay¬ 
ment, the property in tho goods dees not pass 
to tho insolvent and tho goods remain in his 

o CP r U n fc ^\ ,°' vaorshi L> wifclnn tho moaning *of 
S. o2 (2) (c). [P 173 o ij 

(c) Contract Act S. 78—Delivery of goods 
or document giving control of goods to be 
m exchange of payment of price or security 
—Seller reserves right in property till pay¬ 
ment is made or security given. 

Whora tho delivory of goods or of a docu¬ 
ment giving control of tho goods is to bo in 
oxchango for payment of, or security for tho 
prico of tho goods, the sollor, unless a contrary 
intention appears, resorvos tho right of dis¬ 
posal in tho property in goods until payment 
or socurity bo rnado or givon accordingly, 

_ ^ . [P 173 C 1] 

B. C. Ghose —for Petitioner. 

W. Gregory with P. N. Chatterjee— 
for Official Assignee. 

Judgment. — This insolvent was 
adjudicated on 25th January 1929, 
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Prior to his insolvency, he carried on 
business in Calcutta under the name 
and style of Gobinda Chunder Bose & 
•Company. 

In the course of such business, he 
-used to obtain goods through the peti¬ 
tioners Messrs. Bettmann & Kupfer, 
who also carry on business in Calcutta. 

The method by which such goods 
were obtained was as follows : 

Bose sent an indent to the petitioners, 
•addressed to them, and on a form sup¬ 
plied by them —requesting them to 
order on his account certain goods 
therein mentioned, packed as directed 
•at the price stated. C. I. F. C.I. Calcutta 
— GO days D A in sterling and other¬ 
wise on terms and conditions stated on 
the reverse of the form. These terms 
inter alia provided, that all risks of 
voyage, &c., were to be borne by Bose. 
That he would accept their invoice as 
correct and accept on presentation and 
.pay at maturity the draft (or on de¬ 
mand the pronote) drawn for the invoice 
value-That in the event of the goods 
arriving before the bill fell due, he 
would retire the same or, if no draft 
were drawn, he would pay tlie invoice 
amount on arrival of the steamer. That 
lie would raise no objection to quality, 
Arc., unless the draft (or pronote) had 
been first accepted (or signed) and paid 
by him. In case the indent mentioned 
D/A terms, that is to say, delivery 
against acceptance, the petitioners had 
the option to allow these terms or not, 
and Bose agreed to pay the draft on 
arrival of the steamer. In default of 
Bose accepting or paying the draft at 
maturity or pronote on demand, he 
agreed to pay the value of the goods 
according to the invoice as for goods 
bargained and sold, and authorized the 
petitioners to resell the goods on his 
account, and agreed to pay any deficit 
and waive all claims to any surplus 
which might arise on re-sale. In ans¬ 
wer to the indent order, the petitioner 
used to send what they called a report 
stating that the order had been placed. 
In practice, the goods ordered were 
made over to Bose, either against cash 
-or upon his executing a pro-note for 
their value. This note contained parti¬ 
culars of the invoice, the goods and the 
ship and a promise to pay the sum stated 
“therein to the petitioners on demand 
.against the goods and in addition, at 


1930 

the foot thereof, a statement which, so 
far as it is material is as follows : 

I engage myself to hold these goods in 
trust for and on their behalf and keep the 
goods insured against fire and confirm that 
these goods until sold by me and the proceeds 
thereof when sold, shall remain their pro¬ 
perty and that the said proceeds shall be kept 
by me separate, the intention being that they 
may take possession of the goods and or the 
said proceeds whenever they wish to do so and 
that production of this note shall make null 
and void any claims that may be made on the 
goods and or the said proceeds by my creditors 
whether or not they had notice of this trust. 
The trust created shall cease to exist after I 
have paid in the above amount." 

This document is called by the peti¬ 
tioners a trust receipt, and is a variant 
of the trust receipts sometimes taken by 
bankers in exchange for goods delivered 
to the buyers in advance of payment. 

In accordance with the above arrange¬ 
ment, the petitioners delivered goods to 
Bose and at the time of his insolvency, 
the goods had not been paid for and the 
notes had not been met. Thereupon the 
petitioners made a claim upon the Offi¬ 
cial Assignee for the return of the goods 
and for the amount due on the promis¬ 
sory notes. This claim the Official As¬ 
signee has rejected—and the petitioners 
now ask that his decision be reversed. 

Their contention is that the goods are 
trust property and held by Boso as such, 
and, therefore, form no part of his as¬ 
sets divisible among his creditors : S. 52, 
(1) (a), Presidency-Towns Insolvency 
Act, 1909. The Official Assignee con¬ 
tends either that the property in the 
goods had passed from the petitioners 
to the insolvent prior to his adjudica¬ 
tion, or that they are goods which were 
at tlie commencement of the insolvency 
in the possession, order and or disposi¬ 
tion of the insolvent in his trade and 
or business by the consent and permis¬ 
sion of the petitioners, as the true 
owners thereof under such circumstances 
that the insolvent was the reputed 
owner thereof, within the meaning of 
S. 52 (2) (c), Presidency Towns Insol¬ 
vency Act, 1909 and that the trust if it 
ever existed, had been discharged prior 
to the insolvency. 

It has been contended on behalf of 
the petitioners that the law on this 
point, in the Presidency-towns in India, 
differs from the English law, because 
the phrasing of the analogous sections 
in the Indian and the English Act is 
slightly different. Thus, in the English 
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Bankruptcy Act, 1883, S. 41, the pro- 
pevby of the bankrupt divisible amongst 
his creditors shall not comprise : U) 
property held by the bankrupt on trust, 
but it shall comprise (in) all goods 
being at the commencement of the bank¬ 
ruptcy in the possession order or dis¬ 
position of the bankrupt in his trade or 
business by the consent and permission 
of the true owner under such circum- 
stauces that he is the reputed owner 
thereof. Whereas, in the Presidency 
Towns Insolvency Act, trust property is 
not divisible, but “subject as aforesaid,” 
property of which the insolvent is the 
reputed owner as aforesaid is divisible, 
fn my opinion, there is no difference in 
^ffect between tho two sections, and I 
think the English arrangement of the 
'section is preferable, because more lucid. 
S. 44 (1), English Act and S. 52 (1) (a), 
(Indian Act can never be in conflict 
I with S. 44 (iii) and S. 52 (2) (c) respec¬ 
tively, because where any one holds 
property in trust, lie is the real owner, 
and, therefore, the veal and the reputed 
ownership are in the same person—and 
'S. 44 (iii) and S. 52 (2) (c) do not apply : 
Joy v. Campbell (I). If, in this case, 
Bose held the goods in trust, the ques¬ 
tion of reputed ownership cannot arise. 

But if Bose was a trustee, then he 
Jwas the roal owner, and the property in 
the goods, was in him. Whereas the 
trust receipt printed upon the pro-note 
states explicitly that the property in the 
goods—and/or the proceeds thereof is 
to remain in the petitioners until 
payment. 

If, therefore, the property in the goods 
never passed to Bose, in my opinion, it 
is clear upon the facts that the goods 
were in his • reputed ownership within 
the meaning of S. 52 (2) (c). 

On sale of goods, the property in the 
goods passes, when the parties intend 
that it shall pass, as shown by the terms 
of the contract, and the circumstances 
of the case. 


of the trust receipt, the property in 
these goods would have passed to Bose 
on signing the pro-note and not before. 
But the effect of the trust receipt was 
to postpone the transfer of property 
until payment. Apart, however, from 
these considerations, the arrangement 
made by the petitioners, was only an 
ingenious attempt to defeat the provi¬ 
sions of the Insolvency Act. While¬ 
putting it in the power of Bose to obtain 
credit on the strength of the goods with 
which they supplied him, they tried 
nevertheless to secure a preference for 
themselves over all other creditors. 
Even if they had succeeded in drafting: 
a document, which would have been 
sufficient to create a trust, in my opin¬ 
ion, such a trust would not have been 
legal or valid. A trust must be created 
in good faith. This application, there¬ 
fore, is dismissed with costs. 

R.M./R.K. Application dismissed. 
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Rankin, C. J., and B. B. Ghosp, J. 

Madan Mohan Saha Banik and others 
— Defendants—Appellants. 

v. 

Rakhal Chandra Saha Banik and 
others —Plaintiffs—Respondents. 

Appeal No. 205 of 1927, Decided on 
17th May 1929, from original decree cf 
First Offg., Sub-Judge, Dacca, D - 15th 
June 1927. 

Hindu Law—Alienation—Gift by widow 
of property to ancestral deity is also gover¬ 
ned by ordinary rule of small fraction. 

Dedication of property by widow to tin an¬ 
cestral deity of tho family for th; duj perform¬ 
ance of the Sheba and puja of tho family 
deity is a meritorious act conducive to the 
benefit of the soul of the deceased owner and 
although it is for ancestral doity of the family 
it is on :uo different footing than the other 
gifts. To support such a gift according to law 
it must bo of a fraction of the property, and 
tho rule cannot be extended so as to take into- 
consideration tho necessity of tho idol : A, I, 
R. 1922 P. C. 261, Rcl. on. [P 176 C 2] 


Where the delivery of the goods or 
of a document giving control of the 
goods is to be in exchange for payment 
of, or security for the price of the goods, 
the seller, unless a contrary intention 
appears, reserves the right of disposal 
and the property in the goods, until 
payment, or security, be made or given 
accordingly. I n the absence, therefore, 
(1) [1804] 1 Soh. and Lef 328. 


Brojo Lai Chakravarti, Susil Kumar 
Bose and Satindra Nath Rai Chou- 
dhury —for Appellants. 

Jogesh Chandra Roy and Bepin Cltun- 
der Bose —for Respondents. 

B. B. Ghose, J .—This is an appeal by 
the principal defendants arising out of e. 
suit for partition and accounts decreed 
by the learned Subordinate Judge, First 
-Court, of Dacca. The plaintiffs asked 
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for partition of tho immovable proper¬ 
ties consisting of three houses described 
in items 1, 2 and 3, Sch. Ka in the plaint 
and for accounts against the defendants 
of the five karbars described in Sch. Ga 
of tho plaint, and also for an account 
with regard to some gold and silver arti¬ 
cles mentioned in Sch. Kha of the plaint. 
The learned Subordinate Judge has made 
a decree in favour of the plaintiffs with 
regard to the entire claim except with 
regard to karbar No. 4 described in 
Sch. Ga. 

Tho plaintiffs* right to partition arose 
on these facts : There were four bro¬ 
thers Krishna Charan, Tckani, Rashik- 
lal and Beharilal who formed a joint 
Hindu family. Krishna Charan died 
long ago leaving him surviving his widow 
Anandamayee and two daughters. 
Anandamayee died, according to the 
finding of the Subordinate Judge, in 
11 L< B. S. Her two daughters survived 
her. The plaintiffs are tho sons of one 
of tho daughters Bansimoni. On the 
death of their aunt who died later than 
their mother in the year 1332 B. S. the 
plaintiffs bocamo entitled to the proper¬ 
ties loft by Krishna Charan, that is, a 
fourth share of the joint properties be¬ 
longing to the four brothers. Of the 
other throe brothers of Krishna Charan. 
Tokani died in 1321 B. S. leaving his 
son defendant 3. Rasiklal died long 
ago and his descendants are represented 
by defendants 1, 4, 5, 0 and 7. The 
youngest of the brothers of Krishna 
Charan is Beharilal who is defendant 2 
in this case. Defendant 8 is an idol 
Raj Rajeshwar Jiu the family idol of 
Krishna Charan which was established, 
according to tho evidence, long ago by 
some ancestor—when, tho evidence does 
not show. Defendants 9 and 10 are 
persons unconnected with tho family-de¬ 
fendant 9 was a servant in one of the 
karbars and defendant 10 is a tenant in 
the house described in plot 3, Sch. Ka 
in tho plaint The plaintiffs alleged that 
of tho number of karbars mentioned in 
Sch. Ga of tho plaint, karbar 4 was 
.closed down long ago when plaintiff 1 
was an infant. Karbars 1 and 2, ac¬ 
cording to the defence, were closed in 
tho year 1320 and karbar 3 was closed 
down in tho year 1316 while, according 
to the plaintiffs, karbar 3 was closed 
down about the year 1308 ; and that 
evidence has been accepted .by the Sub¬ 


ordinate Judge. The defendants did not 
dispute the plaintiffs' right to partition 
ot the house described in item 1, Sch 
Ka of the plaint. Before us, on appeal 
defendant 1 in whose possession it was 
admitted that there were certain gold 
ornaments which formed the assets of 
karbar 3 did not dispute his liability to 
account therefor ; but the defence 
of the difendants was that the houses'in 
plots 2 and 3, Sch. Ka were dedicated 
to the family idol for its worship and 
sheba by a deed (Ex. B) dated 11th Fe¬ 
bruary 1902 executed by all the then 
surviving male members of the family 
along with the maternal grandmother 
of the plaintiffs Anandamoyee, except 
one of those who was a minor, namely, 
defendant G who subsequently affirmed 
the dedication by a separate deed on 
attaining majority. It was pleaded by 
the defendants that these two properties 
were not partible. With regard to the 
karbars, they alleged that the first three 
karbars were closed down long before 
the plaintiffs succeeded to the interest 
of their maternal grand father. The 
business in all these firms was losing 
one, they said, when they were closed 
down and the debts swelled to a greater 
amount than tho assets and the gold 
ornaments which were kept with defen¬ 
dant 1 were not demanded by any of 
the other cosharors because that defen¬ 
dant had paid off the joint debts of the 
karbars which exceeded tho value of the 
gold ornaments. With regard to tho 
karbar 5 the plaintiffs’ allegation 
was that it was started by defen¬ 
dant 1 with tho assets of karbar 3 which 
was according to the plaintiffs’ story, 
closed down in 1308 B. S. It is ad¬ 
mitted that karbar 5 was opened in 
1308 and it is a karbar carried on by 
defendant 1 alone for himself. In the 
plaint, tho plaintiffs do not allege that 
they have got any share in that busi¬ 
ness. The other members of the family 
disclaim all intepest in this business. 

In this state of the pleadings, several 
issues were raised before the Subordi¬ 
nate Judge. It is necessary now only 
to consider Issues 8 and 10 in this ap¬ 
peal. Issue 8 thus : 

‘ “When were tho businesses in Sch. Ga closed 
down ; does this suit for dissolution and ac¬ 
counts lie and are the plaintiffs entitled to sue 
as reversioners and to get the accounts claimed. 
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The learned Subordinate Judge has 
coma to the conclusion that the plain¬ 
tiffs as the grandsons of Krishna Charan 
have got a 4 annas share in these kar- 
bars, that the defendants are liable to 
render accounts to the plaintiffs for 
their share with respect to karbars 1, 2, 
3 and 5 only in Sch. Ga and with res¬ 
pect to the ornaments in Sch. Kha, that 
karbar 4 in Sch. Ga was abolished long 
before and that the defendants are not 
liable to account for it. 

It is contended on behalf of the ap¬ 
pellants that the learned Subordinate 
Judge is in error in holding that tho 
plaintiffs had any interest in these kar¬ 
bars when, a3 a matter of fact, they 
were closed down before the succession 
■to them had opened, that is to say, long 
before the year 1332. It seems to me 
■that this contention is sound. The kar¬ 
bars ceased to exist so long ago that 
if there was any right to claim 
accounts in respect of those kar¬ 
bars, that right accrued to the 
ladies who were then the next reversi¬ 
oners that is, the mother, of the plain¬ 
tiffs and their aunt. It cannot be said 
that this right accrued to the plaintiffs 
afresh after the death of the Ust surviv¬ 
ing daughter of Krishna Charan. The 
-claim, therefore, for accounts of karbars 
1 to 3 must fail. 


With regard to karbar 5, the plain- 
tiffs’ allegation was that it was started 
with the assets of karbar 3 which be- 
longed to tho joint family. If this 
• h aVe . b0 en proved then the 
plaintiffs might possibly have asked 
for an account of the assets which be¬ 
longed to the joint family that were 
used for the purpose of opening kar¬ 
bar 5 and carrying it on. The evidence, 
however, to support that case is almost 

htaim'lf at ^ lai “ b,ff * who ,ms examined 

dinM l • ,fc WaS Madan - defen- 

dant 1 who told him that all the arti- 
-cles of the old karbar were brought by 
Madan m order to open this karbar 5 
He says, however: 


“Ido not ronnmbjr whon and in ™ 

Je \V l *3 13 WftS Sa ‘ d and Wh ° woro thon P res -‘ 

Madan defendant 1 , contradicts 

£ and ’, as 1 ba ™ already s 
the other members of the family do 

thn^b an fk mfcere3fc in fchis karbar - 
fb? a f h .. fc ^ are a11 80 P ara te. F 
this fact, it is quite clear that the pi 

tiffa have not been able to make out 


case for demanding an account from 
defendant 1 or from anv other defendant 
with regard to karbar 5 or any of 
the other karbars. It is not necessary, 
therefore, in the circumstauces, to deal 
with the question which was sought to 
be argued here that karbar 5 had 
been interpolated in schedule ga in the 
plaint after it had been filed. 

The decree, therefore, made by the 
Subordinate Judge making the defen¬ 
dants liable to render accounts for these 
four karbars must be set aside. 


I have already said that defendant 1 
here undertakes to render an account 
of the ornaments which he admitted 
were put into his possession'at the time 
when the business No. 3 was closed. 
The decree of the Subordinate Judge 
with regard to the account a3 regards 
the ornaments must, therefore, stand. 

The next question that has been urged 
on behalf of the appellants is that pro¬ 
perty No. 2, Sch. Ka is 'one which 
is indivisible. This property, according 
to the evidence, is the Thakurbari of 
the family and apparently the family 
idol has been located and is still exis¬ 
ting there from before the time of the 
four brothers. The house is not used for 
any other purpose and, therefore, accor¬ 
ding to the general principles of Hindu 
Law, this must be considered as an im¬ 
partible property. According to the old 
text: 


--ut U.kUl JUGS, COOKJU 100(1 

water and females (slaves), properties destiuer 
for pious uses or sacrifices, and a pasture 
ground then declare to b> indivisible: Manu, 

Vo'l 9 25 " Vef9e 2l9 ’ SaCr ° d B °° kS ° f Rwt 

“ A place of sacrifice, a field, a vehicle, cook¬ 
ed food wafcor and woman are not divisible 
amoug kinsmen though transmitted for a 
‘ 8® B « r *t»<>ns. Dayabhaga Ch. G, S. 2, 

l Soe - Mso - Mitakshara Oh. 1, S. i 

Verso 23.” 


It is time that there is a difference of 
opinion as to the meaning of the word 
Yogakshemam', but the preponderance of 
opinion is in favour of the interpreta¬ 
tion as above and that is an inter¬ 
pretation which has boon accepted 
by all modern scholars-Indian and 
European Further, in the case of Anund 
Moyee Clwitdhurain v. Boykunlnath 
JJoy (l) this Court refused to direct a 
partition of five buildings which were 
sought to be par titioned. Those buil- 
( 1 ) 8 W. R. 193 . " *- 
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dings were raised as places of worship. 
The learned Judges refused to direct a 
partition on the ground that to divide 
them would be to render them utterly 
unsuitable for the purpose for which 
they were originally built. The learned 
Judges further held that: 

“according to tho Hindu Law, places of 
worship and sacrifice arc not divisible, and the 
parties may enjoy their turn of worship unless 
they can agree to a joint worship.” 

This case has been referred to in vaii- 
ous subsequent cases in this Court and 
in Allahabad and Madras and has never 
been dissented from. I am, therefore, 
of opinion that, whatever may be the 
right of the plaintiffs with regard to the 
other joint properties, the Thakurbari 
which is described in item 2 of 
Sch. Ka of tho plaint is not divi¬ 
sible. But 1 am of opinion that there is 
another ground which I shall deal with 
presently on which this property should 
also he held to bo not capable of par¬ 
tition. 

The most important question that was 
argued before us by Mr. Brojolal Cha- 
kravarti on behalf of the defendants 
appellants was raised in issuo 10 which 
runs thus: 

“ Is the debuttar a legal and valid gift and 
binding on the plaintiffs; can the plaintiffs im- 
peach it now ? M 

As I have stated before, this deed of 
gift was executed on 11th February 1002 
by the lady Anandamoyee along with 
tho male members of tho family. The 
law as regards tho right of qualified 
owners to make a gift of properties in¬ 
herited from tlio last male owner for 
pious purposes has been the subject of 
consideration in tho several High Courts 
in this country recently. The cases are 
V. Tattaya v. Iiamakrishnamma (2); 
Khublal Singh v. Ajodhya Mister (3) 
and Kwij Bchari Lai v. Lailu Sing (4). 
All these cases have been approved by 
their Lordships of the Judicial Com¬ 
mittee in the case of Sardar Singh v. 
Kunj Behari Lai (5). The result of 
the authorities is, in the opinion of their 
Lordships, that Hindu Law recognizes 
tho validity of the dedication or aliena. 

(2) [1910] 34 Mad. 288=20 M. L. J. 798=0 
1. C. 210=(1910) M. W. N 222. 

(3) [1910] 43 Cal. 574 = 31 I. C. 433=22 
C. L. J. 315. 

(4) [1919] 41 All. 130 = 48 I. C. 847 = 16 

A. L. J. 09G. 

(5) A. I. R. 1922 P. C. 2G1=44 All. 503=49 
I. A. 383. (P. C.). 


tion of a small fraction of a property by 
a Hindu female for the continuous bene¬ 
fit of the soul of the deceased owner. 
In this case, it can hardly be disputed 
that the dedication would be conducive 
to the benefit of the soul of the de¬ 
ceased owner Krishna Charan. It was 
an ancestral deity of the family and 
to make provisions for the due perfor¬ 
mance of the sheba and poojah of the 
deity would he a meritorious act which, 
according to Hindu idea, would confer be¬ 
nefit as the soul of the deceased owner. 

The question, therefore, resolves itself 
into this, as to whether the lady was 
justified in making a dedication of the 
property having regard to the pecuniary 
circumstances of tho family; or, in 
other words, whether it was a fraction, 
of the property belonging to the de¬ 
ceased owner or it was such a sub¬ 
stantial portion of the property that this 
alienation in favour of the Thakur can¬ 
not be supported according to law. The 
reason why this limitation has been put 
on the powers of a Hindu female will 
appear from the fact, as stated by the 
learned Judges of the Madras High Court 
in the case of Tattaya v. Iiamakrishnam¬ 
ma (2) above cited, that almost every 
gift, according to Hindu notions, is capa¬ 
ble of conferring spiritual benefit more 
or less to the deceased owner. It is con¬ 
tended by Mr. Brojo Lai Chakravati that 
the gift in the present case stands on a 
higher ground than'an ordinary gift by 
a qualified owner for pious purposes. 
He points out that it was the ancestral 
Thakur of the family and that it was the 
bounden duty of the members of the 
family to seo that the sheba and bhog 
and puja’n were carried on adequately of 
the ancestral Thakur. It is pointed out 
•to us that the pujah expenses dorived 
from tho property dedicated are not of 
such an extravagant nature as to call for 
any comment. On the other hand, he 
shows from some of the accounts that 
the pujah is performed on a very limi¬ 
ted scale and that, even then, that the 
expenses are not all covered by the in¬ 
come of the dedicated property, when 
I asked him whether there was autho¬ 
rity either in the texts or in any decided 
cases that gift to a family idol should be 
looked at from a point of view differen 
from other pious gifts, ho admitted tha 
he had not been able to find any. Unde 
these circumstancos, I do not think 
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it would be proper for us to extend tho 
rule laid down in the cases I have men¬ 
tioned by saying that, where the gift is 
in favour of a family idol, we should not 
look to the proportion of the property 
inherited by a female which was dedi¬ 
cated but we should look to the neces¬ 
sity of the idol in order to judge whether 
the dedication was proper or not. 

It is next argued that, even if we take 
the standard of a small fraction of the 
property belonging to the late owner, 
then also this dedication may be sup¬ 
ported and, in support of this, Mr. Brojo- 
lal Chakravarti points out from the evi¬ 
dence of plaintiff 1 himself that, during 
the lifetime of the lady Anandamoyee 
and also during tho lifetime of the 
plaintiffs' mother down to tho year 1920 
B. S. the monthly payment for the 
maintenance of these ladies made out of 
the joint karbars was Rs. 15. The rent 
derived from property No. 3 was only 
Rs. 19 a month and it was argued that 
some portion of it must be kept apart for 
repairs and other expenses. Taking 
that to be the standard, it was argued 
that wo might take Rs. 16 a month as 
the income derived from property No. 3 
If that is so, Anandamoyee's share was 
Rs. 4 a month and, as she was getting 
Rs. 15 this Rs. 4 a month would be about 
a fifth of the total income that she was 
dedicating in favour of the idol. This 
argument has the merit of ingenuity but 
the difficulty of accepting it is this, that 
tho defendants do not give any evidence 
as regards tho circumstances of the 
family at the crucial moment, that 
is, the year 1308, when this dedication 
was made. It is true that the plaintiffs 
admit that Rs. 15 per month was paid to 
the ladies on account of their mainten- 
nance; but whether this sum was paid 
out of the profits or out of the assets of 
the karbars there is no evidence to 
show. As a matter of fact, the karbars 
ceased to exist some years after this 
dedication. It seems to me that this 
dedication was thought of because 
the family was going down in pros¬ 
perity. As it appears that the Thakur 
was an old established Thakur, no per¬ 
manent provision was made by tho fami- 
ly for carrying on its sheba and pujah 
because probably the founder thought 
that their prosperity would continue. 
But when the male members of the 
family found that they were going down 
1930 0/23 & 24 


in prosperity as pious men they thought 
that some permanent arrangement should 
be made for the sheba of the idol and 
therefore, they joined together and made 
this dedication. As male members, they 
were free to deal with their own pro¬ 
perty. The question is whether the 
qualified owner, the widow, was able to 
do so. In the absence of any evidence, 
as I have said, as to the nature of the 
properties then owned by the family, it 
appears that they had only the three 
houses and the income from the shops 
was a doubtful one. In one house, they 
were living. The second was the Thakur- 
bari in which the idol was located and 
the only source of income was property 
No. 3 apart from tho shops. It is, there¬ 
fore, difficult to hold that this dedica¬ 
tion of property No. 3 was proper under 
the circumstances of tho case on the part 
of Anandamoyee so as to bind the next 
reversioners. In my opinion, therefore,! 
this dedication cannot bo binding upon 
them and this property is liable to be 
partitioned. 

Property No. 2, Scb. ka of the plaint, 
however, stands on a different looting. 
It was in the occupation of the idol. It 
was yielding no income and, therefore, 
even assuming that this property was 
not impartible, as I have already said, 
it cannot be said that the dedication of 
this property to the idol by the lady 
Anandamoyee was impioper. As a mat¬ 
ter of fact it might be that when the 
idol was located in the houso for gene¬ 
rations before these brothers camo into 
possession ef this property, there might 
havo been a verbal dedication by tho 
person who had established the idol. 
But no case lias been made to that effect. 
However that may be, in my judgment 
the plaintiffs cannot assail the deed of 
endowment to which Anandamoyeo was 
a party with regard to property No 2, 
as this was not capable of .producing 
any income. 

In my view, therefore, the decree of 
the Subordinate Judge should bo modi¬ 
fied in this way. 'There will be a parti¬ 
tion of property No. 1 and property No. 
3, Sch. ka of the plaint. No accounts 
will be directed as regards tho karbars 
Nos. 1, 2, 3 and 5, Sch. ga. Defendant 
1 alone would be liable to render an ac¬ 
count of the ornaments that- were placed 
with him with the consent of the other 

cosharers, at the time when karbar No. 3 

% 
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was closed. In making the partition, 
the learned Subordinate Judge will 
direct the commissioner to take into ac¬ 
count any improvement made by defen¬ 
dant 1 or any other of the defendants, 
and the improvement that was made at 
the expense of a defendant will be allo¬ 
cated to the share of that defendant in 
making the partition. The plaintiffs will 
get a fourth share of the dwelling houses 
in plot 1 and plot 3, Sch. ka. Each party 
will bear its own costs in both the 
Courts up till now. Furture costs will 
depend upon the directions to be made 
by the Court below. 

Rankin, C. J. — I entirely agree. 
V.B./R.K. Decree modified. 
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Full Bench 

Baskin, C. J. and C. C. Ghose and 
Buckland, JJ. 

Ganga Sagor , Ananda Mohan Shaha , 
In the matter of. 

Income-tax Ref. under S. G6 (3), Deci¬ 
ded on 4th July 1929, made by Commis¬ 
sioner of Income-tax, Bengal. 

# Income-tax Act (11 of 1922), S. 25-A — 
Business started by brothers forming undivi¬ 
ded family governed by Dayabagha school 
of Hindu Law—Heirs continuing business 
separated in mess, worship and forming as 
many branches as original brothers—Sepa¬ 
rate accounts with respect to business and 
in addition separate independent business— 
Main business accounts not adjusted — Sepa¬ 
rate returns in compliance to notice under 
S. 38 —Separate assessment with regard to 
each separate independent business of each 
branch together with share in main branch 
for particular period—Assessment of main 
business os unregistered firm held justified. 

Four brothers, governed by the Dayabagh 
school of Hindu Law, forming members of an 
undivided Hindu family started a business. 
On their death the business was continued by 
their son9 and grandsons. For many years 
the heirs of the said brothers had drawn money 
separately from the business, tho moneys be¬ 
ing debited to separate accounts of the four 
branches in the books of the business. Tho 
heirs separated in mess and had been living in 
separate houses (the heirs of each brother liv¬ 
ing in the same house and in the same mess) 
tho costs of constructing which were drawn 
from the business and debited to the accounts 
of tho heirs separately. The cost of mossing 
was made separately by each branch and like¬ 
wise tho expenses of education of tho children 
and marriages. No family idol was maintained. 
In addition to tho main business tho branches 
carried on independent business of fchoir own. 
Tho accounts of the main business were never 
adjusted. At previous assessment each branch 
was assessed with regard to one-fourth share 


of the main business together with income 
from independent business and the bona fide 
annual value of the house property belcnune 
to the branch. The four separate branches 
file! separate returns and in compliance to the 
notice of S. 38, each separate branch was 
shown as the proprietor of the one-fourth share 
in the main business giving names of male, 
female and the minor partner in the branch.’ 
The assessoes contended that in law tho said 
branches ought to be regarded as members of 
Hindu undivided family, that tho business in 
question ought not to be assessed as an unregis¬ 
tered firm. 

Held: ( 1 ) that the original undivided Hindu 
family in question had ceased to exist and in 
place thereof thsrc were four undivided Hindu 
families: 31 Cal. 262 (P.C.) and 5 B. L. R. 
317 (F.B.), Ref.; 

(2) that-specific properties had been assigned 
to specific coparceners; 

(3) that the business accounts were not ad¬ 
justed did not outweigh tho inference that 
they had specific portions separately assigned; 

(4) that for the purpose of tho assessment to 
income-tax it was correct to treat tho main 
business as an unregistered firm. [P 180 C 1, 2] 

N. C. By socle , Gopal Chand Das and 
Satyendra Kumar Ghose —for Assessees. 

S . N. Sirkar and N. N. Bose—lor 
Commissioner of Income-tax. 

C. C. Ghose, J.— In this matter the 
Commissioner of Income-tax, Bengal, 
was directed by an order made by this 
Court on 13th December 1927, to 
state a case for the opinion of the Court 
whether or not the assessees were en¬ 
titled to he treated for income-tax pur¬ 
poses as a Hindu undivided family. The 
Commissioner of Income-tax lias accor¬ 
dingly stated a case for the opinion of 
the Court. 

The facts found by the Commissioner 
of Income-tax are as follows: It ap¬ 
pears that four brothers governed by the 
Diyabhagha school of Hindu Law 
named Ganga Sagar, Ananda Mohan, 
Broja Mohan and Hari Mohan Shaha, 
who were members of a Hindu undivi¬ 
ded family started a business many 
many years ago. These four brothers 
are dead and their sons and grandsons 
are now carrying on the business. The 
places of business at present are, among 
others, Calcutta, Dacca, and Backerganj, 
the head office being at Dacca, For 
many years past, tho heirs of the said 
four brothers have drawn moneys sepa¬ 
rately from the business the moneys be¬ 
ing debited to the separate accounts of 
the heirs of the said four brothers in 
the books of the business. These heirs 
separated in mess about 15 or 16 years 
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ago and have been living in four sepa¬ 
rate houses (the heirs of each of the 
four brothers living in the same house 
anti in the same mess), the cost of cons¬ 
tructing which was drawn from the 
business and debited to the accounts of 
the heirs of the said brothers respec¬ 
tively. The cost of messing is met sepa¬ 
rately by each of the four brandies and 
likewise the expenses of marriages and 
education of children. No family idol 
being maintained by any of the separate 
branches of the family, no question of 
joint worship arises. 

The Commissioner of Income-tax 
states that in the books of the business 
there is no capital account either in the 
name of a joint family or in the names 
of the separate branches, but there are 
accounts in the names of the heirs of the 
said four original proprietors showing 
their drawings from the business. The 
credit side shows either nil or some pal¬ 
try sum whilo the debit side in every 
case shows a large sum. The accounts 
of the business have never been adjust¬ 
ed and the accounts in the names of the 


heirs of the said four original proprie¬ 
tors have not also been adjusted. The 
balances are carried forward from year 
to year. Further the said four branches 

have got separate businesses of their own 
which are separately assessed to income- 
tax. In each of these assessments, 
a one-fourth share of the main business 
together with the income of the sepa¬ 
rate business of the particular branch of 
the family and the bona fide annual 
value of tho house properties belonging 
to that branch are taken into account. 
Tho house properties were acquired with 
moneys drawn from the main business 
debited to the account of the respective 
branches. 

The Commissioner of Income-tax also 
points out that the business has through¬ 
out been assessed as an unregistered 
firm and that the four separate branches 
have filed separate returns of their own 
income and have been assessed separate¬ 
ly since the year 1923-24. In July 1927, 
the assessees in compliance with a notice 
under S. 38 of the Act gave a list of 

angshidars ’ (the word “ angshidars " 
literally translated means sharers). In 
this return each separate branch of the 
family was shown to be the proprietor 
of one-fourth share in the business in 
question. It also shows not only the 


names of the male sharers or partner 
but also of female and minor partners. 

On the case as submitted by the Com¬ 
missioner of Income tax it has been ar¬ 
gued on behalf of the assessees that in 
law the said four branches ought to be 
regarded as members of a Hindu undivi¬ 
ded family and that the business in 
question ought not to be assessed as an 
unregistered firm. 

Now every Hindu family is presumed 
to be joint in food, worship and estate. 
Under the Dayabagha Law each copar¬ 
cener takes a defined share. The essence 
of a coparcenary under the Mitakshara 
Law is unity of ownership whereas 
under the Dayabhagha Law the essence 
of a coparcenary is unity of possession. 
So long as there is unity of possession, 
no coparcener can say that a particular 
share of the property belongs to him. 
That he can say only after a partition. 
Partition then, according to the Daya¬ 
bhagha Law, consists in splitting up 
joint possession and assigning specific 
portions of the property to the several 
coparceners. But there is no presumption 
that a family, because it is joint, possess¬ 
es joint property or any property. Where 
there is joint estate and the members of 
the family become separate in estate, the 
family ceases to bo joint. Mere seve¬ 
rance in food and worship does not ope¬ 
rate as a separation. Cesser in cotnmen- 
sality is an element which may properly 
be considered in determining the ques¬ 
tion whether there has been a partition, 
but it is not conclusive: Ganesh Dutt 
v. Jcxcaeh Thalurain (l) and Hang 
Nath v. Narayanstvami (2). If, how¬ 
ever, after cesser in commensality any 
member of the family is in possession of 
any portion of the property separately, 
the presumption referred to above is 
considerably weakened. No doubt it is 
true that the mere fact that a property 
is purchased in the name of a member 
of the family and that there are receipts 
in his name respecting it, does not ren¬ 
der the property, by itself, his separate 
property; but if in addition to the fact 
that certain property stands in the 
name of one of the members, there 
be these further facts, namely, that 
some other members of the family 
have properties standing in their sepa- 

(1) [1904] 31 Cal. 262=31 I. A. 10=8 C.W.N. 

146 (P.O.). 

(2) [1908] 31 Mad. 482=31 I. A. 10. 
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rate names and are found to deal with 
the same as their own without reference 


to the rest of tlie family and that the 
members of the family are allowed to 
appear to the world to bo tiie sole 
owners of the said separate proper¬ 
ties, the presumption that the pro¬ 
perties are joint is almost gone and 
the burden of proving that the proper¬ 
ties are still joint will lie on those who 
allege that they are joint. If the family 
remains joint, no charge can be mado 
against any coparcener because in conse¬ 
quence of his having a larger family to 
maintain than others, a larger share of 
the joint income was spent on his family. 
Such expenditure is considered to bo 
the legitimate expenditure of the whole 
family. If, however, the expenses of 
the marriages ef the daughters and of 
the education of the children are paid 
for separately by the coparceners, that is 
a circumstance which must be taken 
into consideration for the purpose of 
finding out whether the family still re¬ 
mained joint: Abhotj Chandra v. Peijari 
Moliati (3). 

These being the guiding considera¬ 
tions, eacli case must depend upon its 
own facts; and in my opinion the facts 
set out by the Commissioner of Income- 
tax taken together are only consistent 
with the position that the original un¬ 
divided Hindu family in question lias 
ceased to exist and that in place thereof 
there are four undivided Hindu families. 
It is not necessary to go over the facts 
again. But there can be hardly any 
doubt that specific portions of the pro¬ 
perty or specific properties have been 
assigned to specific coparceners. That 
amounts to cessation of joint estate. It 
is true that the moneys required for 
the acquisition of the said properties 
camo from the main business. But 
where one finds, as in this case, that the 
business has descended to the third 
generation who are in enjoyment of 
separate house properties and who have, 
in addition, separate businesses, the 
fact that the accounts of the main busi¬ 
ness have never been adjusted through¬ 
out those long years is not a circum¬ 
stance which can bo allowed to out¬ 
weigh the inference properly deducible 
from the other facts referred to above. 
Further, the events which have taken 


dace since 1923-24 about the separate 
(8) L1870J 6 B. L. R. 347=13 W. R. 7S (F.B.). 


assessment of the said four branches can 
hardly bo overlooked. In my opinion, 
all the circumstances set out above indi¬ 
cate that the income-tax authorities are 
right in treating the main business as' 
an unregistered firm. In my opinion, 1 
the assesses must lose and must pay the 
costs of this reference. 

Rankin. C. J.—I agree. 

Buckland, J.—I agree. 

V.B./r.K. Reference answered. 
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Rankin, C J., and C. C. Ghose, J, 

Panchanan Banerjce and another — 
Appellants. 

v. 

Surendra Nath Mukerjee and others — 
Respondents. 

Appeal No. 84 of 1928, Decided on 
11th April 1929, against original decree 
in original Suit No. 1853 of 1927. 

(a) Hindu Law — Religious endowments—- 
Shebait—Stranger cannot succeed to office. 

In order to be entitled to succeod to heredi- 
tory shebaitship it is nob necessary to show 
that the claimant is one of the heirs of tho 
founder’s heirs. It is enough if ho can make 
out that ho is tho heir of the last shebait. 
But whoro the person claiming tho right is a 
mere stranger to tho shebaitship and tho de¬ 
dicated properties ho cannot succeed in his 
suit. Tho rights of tho paities are to bo go¬ 
verned by tho founder’s will : 22 C. L. J. 101, 
Foil. (1> 182 C l; P 185 C 1} 

(b) Hindu Law — Religious endowments— 
Shebait—Shebait (widow) cannot sell office 
even to next successor for pecuniary benefit 
— Hindu Law—Widow—Compromise. 

A shebait is incornpotont to sell his religiou s 
oftice for his own pecuniary benefit even if h° 
sells to the persen next in succession to th° 
olhee. Whero a widow who is representative 
of tho debuttar estate in certain testamontary 
proceedings withdraws her caveat and re¬ 
ceives a certain sum of money in satisfaction 
of her right of residence, maintonanco and all 
other claims including claim to tho debuttar 
estate it is a had bargain on her part and can¬ 
not bo supported. The transaction cannot ho 
upheld on tho ground of a bona fide compro¬ 
mise : 1 Mad . 235 ( P.C.); 17 Cal. 557 ; 23 
Bom. 131 and 1 C. W. N. 493, Foil. : A. J. R. 
19*28 Cal. 490 ; 35 Cal. 228, Ref. 36 Cal. 975 ; 

G Bom. 293 and 15 Mad. 1 Q 3, Dlst. 

[P 182 C 2; P 184 C 2] 

(c) Cosharer — Adverse possession — In 
order to treat possession of one co owner at 
adverse, ouster must be proved. 

In tho case of co-ownership tho possession 
ofono co-ownor is possession of all. In order 
that it may he treated as adverse possession 
there must bo ouster or the equivalent to an 
ouster. Tho party pleading adverse posses¬ 
sion should, therefore, prove that the posses- 
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sion of persons through whom he claims js 
advorse and amounts to ouster. Where the 
plaintiff is a strangeT he cannot tack the pos¬ 
session of persons through whom he claims.^ 

N N. Sircar, S. C. Bose and S. C. 


Mitter —for Appellants. 

S. N. Banerjee, S. Ghose, S. M. Bose 
and S. B. Sinha— for Respondents. 


Rankin. C. J.— In this caso the plain¬ 
tiff Panchanan Banerjee brought his 
suit making as co-plaintiff the deity or 
Tkakur Sri Sri Issur Sitaram Chandra 
Jiu. The object of the suit is to have a 
declaration that the plaintiff Panchanan 
Banerjee is the sole shebait ol the deity 
in question and the main purpose of the 
plaintiff in seeking this declaration is 
explained by the fact that certain pro¬ 
perty dedicated to this deity has been 
acquired by the Calcutta Improvement 
Trust and that an award of Rs. 84,000 
has been made as compensation therefor. 
This money is now lying in a certain 
Court and the plaintiff has brought this 
suit to establish that he is the person 
who is in charge of or managing the 
properties of the deity and that he is 
entitled and solely entitled to collect 
this money. So far as the property is 
concerned it appears from an affidavit of 
assets which was filed (in the Goods of 
Soshi Bhusan) in 1922 that the items 1, 
2 and 3 and 3/1, Balaram De Street 
were assessed to rates by the Corpora¬ 
tion of Calcutta upon certain annual 
values—those annual values total a sum 
of Rs. 2,294. But beyond this reference 
in the affidavit of assets I am not aware 
that there is any real evidence as to the 
income that has in the past been ob¬ 
tained from these properties, nor is 
there before the Court any statement 
of account showing what has been done 
with that income during the last 20 
years or so. 


The endowment with which we are 
concerned was made by one Ram Chand 
Mukerjee and if we desire to know the 
conditions of the endowment and tho 
order of succession to the shebaitship 
we have to study the will of Ram Chand 
Mukerjee. It appears that the founder 

Mu ^ 01 'j 0 0 died so far back 
as 1862. He left a son Panchanan by 

£ ,8 L fi . r 1 3 t b w ^ e aQ d two sons Ramlal and 
oashibhusan by his second wife. Pan- 
obanan.it appears had no son. His 
branch is made a party to this suit by 


his daughter's sons of the name of Gan- 
guli who though impleaded have taken 
no part in the proceedings. They were 
impleaded at the instance of the learned 
Judge aud not at the instance of tho 
defendants. Ramlal and Sashibhusan 
died in 1895 and 1911 respectively. 
Randal's branch is represented by his 
grandson Surendra and two sons Gree- 
dharee and Juggernath who are defen¬ 
dants to the suit and contest tho plain¬ 
tiff’s claim to be the solo shebait of the 
idol. Sashi, as I have stated, died in 
19U. He had a son Ivherode who pre¬ 
deceased him. Kherode had a son Ram- 
sevak and a daughter Ganesjauani. 
Ramsevak died in 1923 leaving his 
widow Mayabati. Ganesjanani had 
married a man named Ram Kali and the 
plaintiff is their son. 

It appeal's that after Ram Chand’s 
death there was a partition suit bet¬ 
ween his sons anl his secular properties 
were divided not on the basis that by 
his will absolute interest went to Ram 
Chand’s grandsons but on the basis that 
his sons took an absolute interest in the 
property. The properties having been 
divided it further appears that litiga¬ 
tion ensued between the brothers and 
in the end the interest of Ramlal in the 
property left by his father was pur¬ 
chased in execution by his brother Pan¬ 
chanan. By the will of Ramchand 
Mukerjee apart from his gift to his sons 
to which I shall refer in a moment Ram 
Chand left a legacy of Rs. 30,000 to be 
invested in company’s paper or landed 
properties and reserved separately for 
the maintenance of the deity with 
which we are concerned. The interest 
or rent accruing due on the Rs. 30,000 
was intended by him as an endowment 
to the deity. His three sons were all 
executors to the will and they were all 
responsible for the fact that this sum of 
Rs. 30,000 was not at first sot aside but 
after the property had been partitioned 
between them in the manner to whioh 
I have refei’red and after Ramlal’s in¬ 
terest therein had been purchased by 
Panchanan, Panchanan and Sashibhusan 
agreed that the properties now in ques¬ 
tion should be given over to the idol in 
satisfaction of the legacy of Rs. 30,000 
which had been given by their father 
under his will. I mention this to show 
that there can be no doubt that the 
properties with which we are concerned 
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are governed by the terms of Ram 
Chand’s will and that the rights of the 
parties as regards the management of 
this debuttar property are to be found 
in the first instance by scrutiny of Ram 
C hand s will. Now the passage in the 
will is to the eliect that there arc cer¬ 
tain idols of an ancestral character and 
there is this idol to which I have re¬ 
ferred and which has been established 
by Ram Chand himself. The will goes 
on to say: Seba or service I make over 
to my three sons for interest" and it 
appears that by this he means that he 
makes them over to his sons for their 
lifetime. ^ The will then states: 

after their death my sons* sons will get 
absolute tho said real property and the seba 
and services of Sree Sree Ishore Jeeoos or 
Deities.” 

It goes on to point out that if any of 
his sons die without leaving a son or 
adopted son or son's son then his share 
will be included in his “ estate” and his 
two surviving sons will enjoy and pos¬ 
sess and that after their death their 
sons will get absolutely tho shares of 
their respective fathers. 

The first question which arises upon 
this direction in the will of Earn Chand 
is whether or not the plaintiff has to 
make out, apart from a claim by adverse 
possession, that he obtained shebaity 
right by being an heir of Ram Chand 
Mukerji. In my view it is wrong to say 
that according to tho direction of the 
founder no person in time to come shall 
he a shebait unless he is an heir of Ram 
Chand and it appears to me that it is 
consistent with the direction of Ram 
Chand and with the ordinary principle 
applicable to this matter that the plain¬ 
tiff should he entitled to make out a 
right to be one of the shebaits of this 
Thakur by showing that ho is an heir 
of Soshibhusan. In the case of Kunja - 
mani Dasi v. Nikunja Behari Das (1) 

this question was discussed and it will 

sufiice to refer to that case as being a 
reason for rejecting the contention that 
it is necessary for the plaintiff to show 
that ho is one of the heirs of the foun¬ 
der himself. 

Now the plaintiff’s case is made out 
in this way. He says that at tho time 
of Ram’Chand's death Panchanan had no 
son, and that the right to shebaitship 
became vested in Ramlal and Sashibhu- 

<1) [1915] 22 C. L. J. 401=32 I. C. 823~^^0 
C W N 314, 
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san. He says that Sashibhusan during 
his lifetime was the only person who in 
fact enjoyed and possessed the office of 
shebait and that, whatever bo the rea¬ 
son up to 1895 while Ramlal was alive 
and after Randal's death from 1895 to 
1911, there is no evidence of Ramlal or 
any of his sons taking part with Sashi¬ 
bhusan in the management of the deb¬ 
uttar property. Sashibhusan in his will 
claimed to have a right to nominate his 
successor and he nominated Kherode by 
his will and Kherode’s son Ramsevak. 
From 1911 to 1923 Ramsevak conducted 
the worship and managed the property 
of the deity and during all this time 
there was no claim on the part of any 
of the sons of Ramlal or any represen¬ 
tative of Panchanan to have an interest 
in the worship or in the management of 
the property. Then it is said that after 
Ramsevak’s death his widow Mayabati 
Debi became his heir and made an ar¬ 
rangement with this plaintiff in the 
probate suit (No. 3 of 1925) by which 
she gave up her claim to shebaitship in 
favour of Ramsevak’s estate and in this 
way Mayabati has effaced herself and 
the plaintiff is entitled not only to suc¬ 
ceed Ramsevak in his office hut also to 
claim exclusive possession of this office. 

Now there are two main questions in 
this case. One is whether the transac¬ 
tion with Mayabati is a good transac¬ 
tion so as to enable the plaintiff to 
claim as representing the line of Ram¬ 
sevak and Sashibhusan and secondly if 
so whether the possession of tho office 
by Sashibhusan and Ramsevak enables 
the plaintiff to set up a right by adverse 
possession. 

In my opinion, the bargain between 
Mayabati and the administrator to the 
estate of Ramsevak to the effect that 
Mayabati would give up her right to the 
shebaitship is a bad bargain and cannot 
be upheld. The learned Judge has 
treated it as being an attempt to sell a 
religious office, an attempt on the part 
of a person who has succeeded to the 
office of shebaitship to sell her right for 
own pecuniary advantage. In my judg¬ 
ment, that is the right way on the facts 
of this case of treating this transaction. 
The learned Judge says : 

“ It was first argued that this was a good 
sale for the benefit of tho deity, but that is 
an untenable position. Shebaits cannot traffic 
in dedicated properties”. 
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He then dealt with Various other 

matters and said: , 

••It was then argued that the lady surronde- 
rp a her richt. This was said to be analogous to 
tTo surrender of her estate by a widow. But 
that doctrine depends on the offacement of the 
widow and the complete surrender of her estate 
and cannot, therefore, be arrange 1 for cash. 
Then it was said to be a family arrangement 
but the entire family was not consulted and 
even the coshebaits were * not consulted and 
therefore it was • not valid as a family settle¬ 
ment. It was suggested that it was a compro¬ 
mise of a claim and not an alienation. But 
tbo sum and substance of the transaction was 
the sale of a religious ofUco for money and 
that is ontirely wrong and utterly invalid and 
in matters of this description it is the sub- 
sfcanco of the mattor that decides its validity 
and it matters not what it is called and it is 
hopeless to try to give an open and shameless 
sale a mere politic namo after it has been per¬ 
petrated." 

Now the language of the learned Judge 
is somewhat strong but I do not dissent 
from it. Ramsevak had for several 


years been at enmity with his wife. It 
appears that she had to take recourse 
to a police Court to make him pay her 
maintenance and that ho was ordered 


to pay her Rs. 20 a month. When ho 
made a will he provided that she would 
be paid this Rs. 20 a month for her 
maintenance and that she would get 
nothing more, and that the plaintiff, his 
sisters son would take the estate. Maya- 
bati entered a caveat against the will 
of her husband and the caveat raised the 
question whether the will was duly exe¬ 
cuted. On that qnestion the Court was 
proceeding to give a decision and Maya- 
bati then took the position of a person 
who agreed as part of the settlement 
that the Court should pronounce in 
favour of the will holding it to bo a per¬ 
fectly good will but stipulated as a term 
of her giving consent to the grant of 
probate of the will that she would get 
no less than Rs. 20,000. Now it is true 
that by this Rs. 20,000 she would com¬ 
pound the right which she would get 
under the will. It was also a term of the 
settlement that she would get Rs. 20 a 
month until the entire sum of Rs. 20,000 
was paid to her and accordingly, the 
bargain was carried out. The original 
terms of settlement read that: 

m consideration of the sura of Rs. 20,000 to 
bo paid to the dofendant Mayabati absolutely 
she withdraws her oavoat M / 

but that was changed subsequently and 
it was settled that Mayabati should 
“receive payment of Rs. 20,000 absolutely from 
the estate of Ramsevak deceased; that Rs, 
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20,000 shall bo a charge ou certain property 
and that the payment of the sum of Rs. 20,000 
will be in full discharge and satisfaction of all 
her claims against the estate of tbo deceased 
for her right of residence aud maintenance as a 
Hindu widow and all other claims whatsoever 
including claim to the debuttar estate." 

Now in any reasonably strict sense 
she had no claim or pretence of claim 
to or against the debuttar estate but she 
had the right to the ofliee of shebait or 
trustee of that estate. She had lent no 
money to the estate or to the previous 
shebait as such. I will assume, however, 
that her claim to the office of shebait 
was intended to be politely clothed by 
the expression used. Also that her re¬ 
lease of her right to the administrator 
under Ramsevak’s will was meant to ope¬ 
rate as a transfer or surrender of the 

office to the plaintiff. I ask myself: 
“what had this lady’s claim to tho debuttar 
estate to do with tho validity or invalidity of 
the oxocution of Rarasevak’s will 

The answer is ‘‘nothing whatsoever.” 
What she was attempting to do was to 
make some money out of her obstruction 
to the grant of the probate of the will, 
and what the administrator the person 
bargaining with her has done in tho 
matter is only too clear. Ho endea¬ 
voured to buy her off by obtaining her 
consent to abandon, relinquish or trans¬ 
fer all her claim to tho estate. She 
wanted Rs. 20,000. He was willing to 
give her that sum if it included a bar¬ 
gain that she would not make any claim 
to ‘‘tho debuttar estate.” A document 
was afterwards made out in tho form of 
a release in which it was witnessed that 
in consideration of a sum of Rs. 20,000 
she released to the administrator all her 
claims against the estate of the dece¬ 
ased Ramsevak ‘‘including her claim to 
the debuttar estate." W r e have to 
make up our minds whether it is a valid 
arrangement under Hindu law either for 
the effacemont of Mayabati or for 
transfer of her right to the shebaitship. 
I am of opinion that this is not an ar¬ 
rangement which can bo supported upon 
principles which are applicable to the 
subject. If a person sells religious 
office it is contrary to what was laid 
down by the Privy Council in the well- 
known case of Rajah Vurrna Valia v. 
Ravi Vurmah (2). Tho doctrine on tho 
subject has recently been considered by 
my learned b rother Page, J., in the case 

(2) [1876] 1 Mad. 235=4 I. A. 76=3 Sar. 687 
(P.O.). 
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of Nagendra Nath Palit v. Iiabindra 
Nath Deb (3). This is a clear case of 
a sale by which a shebaifc is trafficking 
for gain in her own office and that is 
the fundamental and real character of 
the transaction. It is said that just as 
there is an anomalous doctrine by which 
a widow many accelerate the opening of 
the reversion to her husband’s estate by 
surrendering the whole interest which is 
vested in her, effacing herself and as¬ 
suming a character that is at times com¬ 
pared to civil death, so with reference 
to the office of a shebait if she aban¬ 
doned the office or surrendered it so as 
to lot in the next reversioner the tran¬ 
saction may be considered good although 
in the ordinary way the sale of a religi¬ 
ous office for gain will not bo valid. I 
am of opinion that the transaction before 
this Court is in no way analogous to a 
valid surrender by a Hindu widow of 
her whole interest in her husband’s 
estate. This case to my mind is a mere 
device by which Mayabati was trying to 
get as much cash as possible from the 
estate. It is then said that Mayabati if 
she had a claim to represent Ramsevak’s 
estate so far as the shebait is concerned 
might make a bona tide compromise not 
contrary to the interest of the idol. (She 
was not of course in any way thinking of 
acting for the benefit of idol in making 
up her mind to convert the office into 
cash.) 

But I cannot see that there was 
any question which could call for com¬ 
promise in a probate suit and which had 
any reference to the deity. Whether 
the will was a good will or a bad will 
the claim to represent the deity stood 
untouched. It was thrown into the 
probate suit merely as something to bar¬ 
gain with because it was coveted by or 
on behalf of the plaintiff and it was 
capable of being turned into money. It 
is quite true that where a surrender by 
a-Hindu widow of her whole interest is 
bona fide, as for example when it is ne¬ 
cessary to enter into a reasonable com¬ 
promise as to litigation as to her hus¬ 
band’s estate the transaction will not be 
upset because of a reasonable provision 
for maintenance: Sureswar v. Mahesrani 
(4) and there are cases with even any 
reasonable provision for her debts. But 

(8) A. I.'R. 1926 Cal. 490=53 Cal. 132. 

(4) A I. R. 1921 P. C. 107=48 Cal. 100=47 
J. A. 233 (P.C.). 


that is not this case. I do not think 
that the transaction can possibly be up¬ 
held unless we are to say that a shebait 
may sell his office so long as he sells to 
the person next in succession to the office. 
This proposition I refuse to accept. A 
person cannot be compelled to accept the 
office of shebait and may be entitled to 
refuse to continue in it. It may well be 
that in such a case the office goes to the 
person then next in succession. But a 
sale of the office is in my judgment a 
different thing and the purchaser cannot 
enforce it. In Mancharam v. Pranshan - 
kar (2) and Narayana v. Ranga( 6) such 
a sale was thought to be good but in my 
judgment these authorities should not 
be followed. In Rajcshwar Mullick's 
case (7), Maclean, C. J., said: 

“No doubt, there are cases and authorities 
for the proposition that a shebait may by an 
act inter vivos alienate the shebaitship; but I 
think I am fairly stating the result of thoso 
cases when I say that such alienations are not 
regarded with much favour, and that some¬ 
what special circumstances must exist to sup¬ 
port them." 

In Nirad Barani Dasi v. Shibadat 
Pal (b) an alienation had been made to 
a coshebait and it was upheld expressly 
on the grounds that it was in the in¬ 
terest of the worship and : 

“seems to have been made without any idea 
of personal gain." 

In lihetter v. Tlari Das (9) Banerjee, 
J. said : 

“It is true that Hindu law prohibits the sale 
of an idol and also the partition of it though 
when there are several idols partition is recog¬ 
nized by custom. But there is no absoluto 
prohibition against the gift of an idol." 

The learned Judge was himself no 
mean authority of the most difficult 
questions of Hindu Law and he supported 
these propositions by quoting very high 
authority. In Rajaram v. Gancsh (10), 
Ranade, J., said that : 

“the text law admittedly prohibits both 
partition and alienation” 

and vested the validity of such tran¬ 
saction in custom. On this view, that 
there is a difference between a sale and 
a transaction not tainted by the motive 

(5) [1882] 6 Bom. 298. 

(G) [1891] 15 Mad. 183=2 M. L. J. 19. 

(7) [1907] 35 Cal. 22G=7 C. L. J. 315=12 
C W N 323. 

(8) [ 1909] SC Cal. 975=3 I. C. 76=13 C. W. 
N. 1084. 

(9) [1890] 17 Cal. 557. 

(10) [1898] 23 Bom. 131. 
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of private benefit to the transferrer is 
a proposition for which Rajah Vurma’s 
case (2) is sufficient authority. 

In ray judgment, the plaintiff is not 
entitled to stand in the shoes of Ram¬ 
sevak for this purpose. He is a mere 
stranger to this religious office and 
dedicated property and on that ground 
alone his suit cannot succeed. It can- 
,not succeed on any ground of adverse 
possession because there has not been 
,12 years’ possession since Ramscvak’s 
death, and if the plaintiff is a mere 
stranger it is quit clear that he cannot 
,tack the possession of Sashibhusan and 
Ramsevak so as to get any right to the 
jsbebaitship of the doity. 

I shall now proceed to deal with the 
question whether or not the learned 
Judge was wrong in refusing to hold 
that the plaintiff has established that 
the branches of Ramlal and Panchanan 
forfeited their rights in this shebaitship 
by suffering the branch of Sashibhusan 
to hold possession adversely for over 
12 years. In my judgment the case is 
governed by Art. 124, Sell 1, Lim.'Act. 
What has to be shown is that if Ram- 
sevak's representative or Panchanan’s' 
representative had brought a suit in 1927 
they would have been barred from assert¬ 
ing their right to be shebaits. If this is 
made out under Art. 124 then it appears 
to me that under S. 28, Lim. Act, their 
right would come to an end. The ques¬ 
tion is whether there has been a lapse 
of 12 years from the time when Sashi¬ 
bhusan or his representative took pos¬ 
session of the office adversely to the 
branch of Ramsevak or Panchanan. 
There is no dobut that the brauch of 
Sashibhusan had possessed this offico 
for much longer than 12 years. The 
question is : 

'■Did they possess it adversely to tho branoh 
ot KamBevak or Panchanan?" 

Now the learned Judge has drawn 
our attention to the decision of the 
Privy Council in Corea v. Appuhamy 
*.' was not a case about posses¬ 

sion of an office but about possession 
ol land and other properties and has 

. *.« if a person who has 

title takes possession, bis possession 
will as long as possible be attributed 

to his title rather than attributed to 

• ’ 

(H) H912] A. 0. 280=81 L. J. P. 0. 151=105 
ij. T, 836. 


a wrongful act or assertion of right 
which was not possessed by him. 

In the case of co-ownership the lawj 
is very familiar in this Court, namelyj 
that the possession of one co-owner is ( 
possession of them all. In order that 
it may be treated as adverse possession, 
there must be ouster or the equivalent 
Ijp an ouster. It is familiar law in this 
Court that when one party out of several 
has in fact tho enjoyment of the pro¬ 
perty the circumstances may be such 
and the exclusive enjoyment may be 
for so long a period as to be some 
evidence that his bolding is adverse 
to the co- owners though the view taken 
in this Court is that the possession is 
not necessarily or usually deemed to be 
adverse from its commencement. I 
regard this question as a question of 
fact and I have to see whether it is 
established beyond doubt by the plaintiff 
that tho circumstance that Sashibhusan 
and Ramsevak were allowed to manage 
this property and conduct the worship 
of this deity was an open assertion to 
tho knowledge of the other branches 
that they were claiming a right to 
exclude the other branches from the she¬ 
baitship. As to that the plaintiff’s case 
at the beginning is very unsubstantial 
indeed, because we find from tho will 
of Sashibhusan that when he died in 
1911 he professed to have carried out 
the duties of shebait by the consent 
of his brother Ramsevak in his lifetime, 
so that, it does not seem to me that 
the plaintiff makes any headway at all 
during the lifetime of Sashibhusan. 
Then we find that Ramsevak from the 
year 1911 to 1923 carried out the wor¬ 
ship and the management of this idol 
just as Sashibhusan did. We remember 
that the possession of this branch began 
by arrangement or consent. It is 
quite clear that Ramsevak’s continuance 
of what has been done by Sashibhusan 
cannot be assumed to he adverse 
straightway.- Sashibhusan’s will was 
not proved till 1922." There was no 
effort made to show 'that the terms of 
the will were drawn to the attention 
of anybody or that Ramsevak openly 
or at all was claiming to he, acting 
under a gift of the shebait contained 
in Sashibhusan’s will. There - is no 
evidence that the .‘branch of Ramlal or 
Panchanan knew or was likely' to khq^ ' 
.wh*t remarks \vera.put ujpon the reqelp^ 
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from tenants. We have to ileal with 
this matter broadly, and wo find 
that there is a complete absence of 
any evidence of steps taken by Ram- 
sevak which would call the attention of 
the members of the other branches to 
the fact that he was claiming that the 
branch of Ramsevak alone had any 
right to the sebaitship of the foundation 
of Ea m Chand. 

There is one important matter which 

remains to he considered. There is no 

evidence showing what the annual 

profit of Ramsevak was. In point of 

theory the shebait’s duty was to spend 

the whole of the income on the worship 

of the deity. I suppose, however, that 

if the deity had a substantial income 
• 

it is quite clear that the right to dis¬ 
burse that income in the worship of the 
deity would he a valuable right. Now 
the learned Judge has dealt with this 
case on the footing that there was no 
profit and that Ramsevak was permitted 
by the other members of the family to 
carry on the worship as an “honorary 
shebait" just as Sashibhusan hail been 
doing. It is dillicult to be sure whether 
in Ramsevak's time or at any given 
time the income produced by this pro¬ 
perty was very substantial. 1 have 
said we know what the Corporation 
assessment was, and what actual value 
was put upon it by the Calcutta Im¬ 
provement Tiust but whether this pro¬ 
perty dedicated to the deity yielded 
an income much more than was neces¬ 
sary to conduct the worship is a matter 
on which the evidence is scrappy and 
inconclusive. The learned Judge says : 

“Presumably the sliebeifc makes no profit out 
of his office and it is not suggested that Kara¬ 
seva k did so.” 

He further says : 

“In all the circumstances specially as there 
were no profits to share everything concurs 
to show that there was no ouster.” 

Looking at the matter as a whole 
it does not seem to he of very great 
importance whether the idol was re¬ 
moved to Sashsbhusan’s houso or whe¬ 
ther it was left in the Thakurbari with 
other family idols. It is quite clear 
that Sashibhusan was the only person 
who conducted the worship. Ramlal 
had in a sense no strong claim in his 
lifetime because he was the person 
whose property and been sold to his 
brother Panchanan. It was really 
Panchanan and Sashibhusan who had to 
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make up the legacy of Rs. 30,000. It 
seems to me that the other branches of 
the family might leave it to Sashi- 
bhusan’s branch without depriving them¬ 
selves of their rights under Ramchand’s 
will. The learned Judge’s judgment 
was very full and clear on this part of 
the case and his conclusion was that 
Ramsevak stepped into the shoes of his 
grandfather and that it was usage aud 
course of dealing which ho vouched to 
explain his conduct. 

In these circumstances I am not pre¬ 
pared to dissent from the judgment of 
the learned Judge upon this question of 
fact. I do not think that a heavy burden 
has been discharged. The plaintiff’s 
case was brought in 1927. If it bo not 
clear that up to 1916 there was adverse 
possession then Ramlal’s branch is not 
barred by 12 years’ adverse possession. 
A period of 12 years’ adverse possession 
must be proved up to the hilt anil con¬ 
clusively proved by the plaintiff. I am 
not prepared to say that from 1911 to 
19L(> it is shown that Ramsevak's pos¬ 
session was adverse. 

The learned Judge after coming to the 
conclusion that the plaintiff had no 
right proceeded to dispose of the rights 
of other parties by declaration. Now 
nono of the members of Panchanan’s 
branch of the family appeared before 
the Judge and no one of Ramlal’s 
branch, asked for any relief of this sorb 
nor did Mayabati. In these circum¬ 
stances I think it is unreasonable, the 
plaintiff having been found to have 
nothing to do with the matter, that the 
Court should insist in a difficult matter 
and upon materials which may bo very 
incomplete upon defining the rights of 
these parties and as objection is taken 
by those who have appeared I am of opi¬ 
nion that that part of the learned 
Judge’s judgment which gives a decla¬ 
ration as to the rights of these defen¬ 
dants should be discharged altogether. 

The result is that the appeal by the 
plaintiff is dismissed with costs and the 
suit stands dismissed with costs and the 
declaration which the learned Judge has 
made is sot aside. 

The cross-objection is allowed bub 
without costs. 

C. C. Ghose. J.—I entirely agroo 
The matter has been dealt with at such 
length by the learned Chief Justico that 
it may bo considered unnecessary f° r 
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me to add a second judgment. But as 
this case has been argued for over two 
days with great vigour by Mr. S. C. 
Bose, it might not be out of place if I 
stated briefly my conclusions on one or 
two points. 

The geneology of the parties is to be 
found in the learned Chief Justice’s 
judgment. In my opinion tho plaintiff 
is clearly incompetent to maintain this 
suit until and unless he is in a position 
to satisfy the Court, that there is no 
interest still outstanding in Mayabati as 
shebait of the Thakur or idol founded by 
Ramchand Mukherji. It is conceded 
by Mr. Bose that Mayabati would be 
shebait of the Thakur in question, but 
it is said that having regard to the 
terms of settlement appearing on p. 
234 of the Paper Book and of the Inden¬ 
ture dated 21st December 1925 on pp. 
236 and 237 of the PaporBook, Maya¬ 
bati has not now any interest whatso¬ 
ever as shebait of the Thakur. The 
arrangement under which Mayabati is 
said to have put an end to her interest 
as shebait of the Thakur has been re¬ 
ferred to by the learned Chief Justice 
and I agree with him iu the view he has 
taken that the arrangement is one 
which cannot bo sustained in a Court of 
law. If, therefore, it be correct in law 
that Mayabati has still some interest 
left in her as shebait of the Thakur (he 
the plaintiff, being unable to show that 
interest has been put an end to or has 
been extinguished in manner known to 
law) the plaintiff cannot maintain the 
present suit. It is unnecessary to multi¬ 
ply cases. To my mind the best exposi¬ 
tion of the law on this point is to be 
found in the judgment of Banerji, J., in 
the case of Srimati Mallika Dasi v. 
Ratanmani (12), Banerjee, J., points 
out that it has been held in a uniform 
current of decisions both in this Court 
and in the High Courts of Bombay and 

Madras that a priestly office with.emolu- 
ments attached to it is inalienable. 
£age, J., has referred to this decision of 
Banerjee, J., in one of the recent cases, 
Nagendra y. Rabindra (3), where the 
earlier and later authorities are collec¬ 
ted. In my view Mayabati still remains 
a shebait. If she is still a shebait, then, 
so far as the plaintiff is concerned, he 
is a mere stranger and he cannot step in 
the shoes of Ramsevak and claim aa 
(12) [1837J 1 0. W. N. 498. “ 


shebait. This conclusion would be suffi¬ 
cient to enable the Court to dispose of 
the plaintiff's suit by saying that it is 
incompetent. 

The plaintiff, however, urges that by 
reason of the ad verso possession of 
Sashibhusan and Ramsevak the rights 
of the sons of Ram Lai, who are the 
contesting defendants in this suit, have 
been extinguished and that they have 
no further interest in the property and 
cannot claim to have possession thereof 
as shebaits. Sasibhusan died in 1911. 
There arc materials on tho record to 
show that during Sasibhusan’s lifetime, 
there was no, and could not have been, 
any adverse possesssion. The circum¬ 
stances shew further that up to the 
moment of the death of Ram Lai there 
was no adverse possession. I am further 
of opinion that between the death of 
Ram Lai and the death of Sashibhusan 
there was no adverse possession as 
against the heirs of Ram Lai. The 
circumstances disclosed on the record 
show that. Therefore, there was no ad¬ 
verse possession up to September 1911 
when Sashibhusan died. 

Now in order to put an end to 
the rights of the contesting defen¬ 
dants 1, 2 and 3, it would have to 
be shown conclusively that between 
September 1911 and September 1923, 
there had been adverso possession. 
Now Ramsevak died on 15th April 1923. 
It is clear thorofore that tho full period 
of 12 years frcm the death of Sasi¬ 
bhusan had not expired when Ramsevak 
died. Tho evidence further does not 
show that after the death of Sashi¬ 
bhusan and during this period there 
was adverso possession as against the 
heirs of Ram Lai. There are no ac¬ 
counts of the dobuttar estate produced 
before us. One does not know whether 
there was any income derivable from 
the properties which had been dedicated 
to the Thakur. It may bo that the in¬ 
come derived from the vents was not 
such as to leave any balance after de¬ 
fraying the expenses of the shehait. At 
any rate the evidence is very scrappy 
and the conclusion that there was ad¬ 
verse possession as against the heirs of 
Ram Lai cannot bo safely drawn. There 
are three cases in which the doctrine of 
adverso possession is referred to at very 
gre at len gth:/ agannathv.Chandi Ribid3\ 
(18) A. I. R. 1921 Cal. 647. - 
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Jo\i Narai,dn v. Srikanlha (14) and 
Joyendra v. Rajendra (15). Bearing 
in mind what was said in those cases 
and applying the rule laid down to the 
facts appearing on the present record, 1 
am unable to say that the circumstances 
point to the fact that there was an open 
ouster or that the possession of Sashi- 
bhusan and Ramvesak of the dedicated 
properties was of such a character that 
tlie only inference that can he drawn 
therefrom is that there was an assertion 
of hostile title against an ouster of the 
sons of Ram Lai. That being so I agree 
with the learned Chief Justice in the 
conclusion he has arrived at and am of 
opinion that the plaintiff's appeal and 
suit must be dismissed with costs in 
both Courts. I agree with the learned 
Chief Justice in the order he lias made 
as regards the cross-objection. 
ll.M./R.K. Appeal dismissed. 

(14) A. I. R. 1022 Cal. 8. 

(15) A. I. R. 1922 Cal. 54. 
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Graham and Lout-Williams, JJ. 

Kali Bilask Hazra — Accused—Appel¬ 
lant. 

v. 

Em per or —Opposite Party. 

Criminal Appeal No. 39 of 1929, Deci¬ 
ded on 5th August 1929. 

(a) Criminal P. C., S. 211—Accused, com¬ 
plying with S. 211. is entitled to have atten¬ 
dance of witnesses at Sessions trial en¬ 
forced — Non-compliance not prejudicial to 
accused docs not vitiate conviction. 

An accused, who has complied with the re¬ 
quirements of S. 211 of the Code, and has put in 
at once his list of defence witnesses, is entitled 
as of right to have the attendance of those wit¬ 
nesses at the Sessions trial enforced in the 
event of their ignoring, or failing to complv 
with the summons. Failure to enforce such 
attendance when not prejudicial to accused 
docs not vitiate conviction. 

[P 188 C 2, P 190 C 1] 
fb) Criminal P. C., S. 211—Accused must 
put in his list of defence witnesses on the 
day of order of commitment—1 f accused 
fails, Magistrate has discretion to allow 
such application or not. 

It is ordinarily incumbent on the accused to 
put in his list ot defence witnesses at once, 
that is to say, on the day when the order of 
commitment is made, and that if he does not 
do so, the Magistrate will have a discretion to 
allow or not to allow any such application if 
it is made on any subsequent date. If, how¬ 
ever, such an application is made and is allow¬ 
ed, then the application whether under sub-S. 
U) or sub-S. (2) will be governed by the same 
principle. [P 189. C 1) 


Mritijunjoy Chaltopadhya and Manin - 
dra Nat ! i Banerji —for Appellant. 

Debendra Narain Bhattacharya —for 
the Crown. 

Graham, J. —This is an appeal by 
one Kali Bilash Hazra who has been 
convicted by the unanimous verdict of 
the jury under S. 47L, I. P. C., and sen¬ 
tenced to two years’ rigorous imprison¬ 
ment. There was also a charge under 
S. 193, I. P. C., in respect of which the 
accused was found by the unanimous 
verdict of the jury to be not guilty. 

The only point which has been taken 
on behalf of the appellant is that the 
learned Additional Sessions Judge was in 
error in not allowing the accused further 
opportunity to examine two witnesses 
named Hari Das Banerji and Rai Rikhal 
Mandal, who were alleged to have been 
material witnesses for the purpose of 
the defence, and who, though duly sum¬ 
moned by the Magistrate, had failed to 
attend the Sessions Court on the date 
fixed for the hearing of the case. The 
relevant sections of the Code of Criminal 
Procedure are Ss. 211 and 291. S. 211 is 
as follows : 

(1) The accused shall be required at once 
to give in, orally or in writing, a list of tho 
persons (if any) whom he wishes to be sum¬ 
moned to give evidence on his trial. (2) Tho 
Magistrate may, in his discretion, allow the 
accused to give in any further list of witnesses 
at a subsequent time etc." 

Section 291 lays down : 

“ The accused shall be allowed to examino 
any witness not previously named by him, if 
such witness is in attendance ; but he shall 
not, except as provided in Ss 211 and *31, bo 
entitled of right to have any witness sum¬ 
moned, other than the witnesses named in the 
list delivered to the Magistrate by whom he 
was committed for trial." 

Section 231 referred to herein has no 
application in this case. 

There can be no doubt I think that, 
an accused, who has complied with the 
requirements of S. 211 of the Code, and 
has put in at once his list of defence wit¬ 
nesses, is entitled as of right to have the 
attendance of those witnesses at the 
Sessions trial enforced in the event of 
their ignoring, or failing to comply 
with the summons. When processes, 
have been issued by the Court it is the! 
duty of the Court to enforce them. 
Now in the present case the facts rela¬ 
ting to the summoning of those witnes¬ 
ses are these: The commitment order 
was passed on 7th July. It was the 
duty of the defence, as required by 
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S. 2L1, to at once file the list of witnesses 
who were required to be summoned to 
attend in the Sessions Court. The list 
of defence witnesses was, however, as 
the record shows, filed on 10th July and 
summonses were duly issued. The trial 
commenced in the Sessions Court on 7th 
January and upon that date an applica¬ 
tion was made to the Court drawing 
attention to the fact that two of the 
defence witnesses namely Hari Das 
Banerji and Rai Rakhal Mandal were 
not present and asking that they might 
he summoned if necessary by an urgent 
telegram. The Additional Sessions 
Judge thereupon directed the prosecu¬ 
tion to take necessary steps in the 
matter and a telegram was sent. On 
the following day 8th January these 
witnesses were not in attendance, and 
another application was filed on behalf 
of tho defence asking that their atten¬ 
dance might be enforced and alleging 
that the accused would otherwise be 
prejudiced. It appears that two other- 
witnesses were present on that day and 
the Additional Sessions Judge directed 
that the accused might examine those 
two witnesses, but they were not exa¬ 
mined by the defence and the trial was 
concluded without any evidence for tho 
defence being recorded. 


On behalf of the Crown it is contend¬ 
ed in the first place that the list which 
was filed by the accused on 10th July 
was not a list in respect of which he 
was entitled as of right to ask the Court 
to enforce tho attendance of the witnes¬ 
ses ; and secondly it is urged that these 
two witnesses, upon whose attendance 
so much stress has been laid, were not 
material witnesses, and that therefore 
the appeal ought not to be entertained. 

With regard to the first point it 
seems clear from S. 211 that it is ordi¬ 
narily incumbent on the accused to put 
in his list of defence witnesses at once 
that is to say on the day when the 
order of commitment is made and that 
if he does not do so the Magistrate will 
have a discretion to allow or not to 
allow any such application if it is made 
on any subsequent date. If, however, 
such an application is made and is allo- 
wed, then the application whether under 
sub-S, (1) or Bub-S. (2) will be governed 

7 * he Principle. The learned 

Additional Sessions Judge having exer¬ 
cised his discretion and issued summon¬ 


ses on the defence witnesses mentioned 
in the list of 10th July was in my judg¬ 
ment bound to enforce the attendance 
of these witnesses who were in con¬ 
tempt. 1 do not therefore think that 
there is any substance in tho first con¬ 
tention. 

Tho second ground, however, is to my 
mind of greater importance. The ques¬ 
tion is whether these two witnesses 
Hari Das Banerji and Rai Rakhal were 
really witnesses of material importance 
in the case, whether the accused has 
been prejudiced by the omission to exa¬ 
mine them, and whether tho appeal 
should be allowed on that ground. It 
is very difficult to ascertain anything 
definite or tangible from the record to 
show that these witnesses were in any 
sense important witnesses for tho pur¬ 
pose of the defence. Tho accused in his 
statement in the committing Court said 
nothing about them. Speaking for my¬ 
self I do not attach much importance to 
that fact because I do not consider that 
the accused is under any obligation to 
indicate the nature of the defonce which 
he is going to make in the Sessions 
Court. Indeed there may bo very good 
reasons why he should prefer not to do 
so. But when we come to the Sessions 
Court tho position is somewhat different. 
He there again made a statement and 
again there was no reference whatever 
to these two witnesses. It might pov- 
haps be reasonably expected that ho 
would then say that he had paid tho 
money to tho complainant, and that ho 
had done so in the presence of those two 
persons. 

But there is another circumstance 
even more important in connexion with 
this aspect of tho case, and it is this— 
that in the previous civil suit the ac¬ 
cused made a definite statement, which 
has been proved in this case and has 
been marked as Ex. 5, in which he stated 
that he paid this sum of Rs. 135 to the 
decree-holder, that is to say the com¬ 
plainant in this case and obtained a 
receipt, and in cross-examination he 
further stated that when ho paid the 
money to tho decree-holder, tho deoree- 
holder, his brother, and son were 
piesent. No mention whatever was 
made in that statement of these two 
pei-sons Hari Das and Rai Rakhal, and 
it these two persons were present whea 
the money was paid it seems to be in- 
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conceivable that no mention would be 
made of the fact. If therefore wo allow 
this appeal and send the case back for 
retrial, the accused would bo confronted 
with the statement which he made at 
the trial of the civil suit and it would 
necessarily be very difficult to accept the 
evidence of these witnesses even if it 
supported the accused in the face of 
that statement previously made by the 
accused himself. Having regard to all 
thcso facts we are not satisfied that 
those two persons are material witnes¬ 
ses and that we should bo justified in 
setting aside the conviction and sen¬ 
tence upon the ground which has been 
urged before us. 

The appeal therefore fails and the 
conviction and sentence are affirmed. 
The appellant will surrender to his bail 
and serve out the remainder of his 
sentence. 

Lort-Williams, J.— I agree. 

V.S./r.K. Appeal dismissed. 
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Mukerji and Mali,ik, JJ. 

Baikuntha Chandra Nag and others — 
Defendants—Appellants. 

v. 

Chandra Nath Bandopadhya and others 
—Plaintiffs - Respondents. 

Appeal No. 0G5 of 1927, Decided on 
12th March 1929. 

(a) Practice—Appeal—Question not purely 
of law, and requiring investigation into facts 
should not be allowed in appeal after several 
stages of litigation. 

A question not a pure question of law but 
depending on an investigation into facts should 
not ho allowed to he raised in an appeal after 
several stages of litigation extending over a 
considerably long period. p 192 G 1] 

(b) Bengal Tenancy Act (8 of 1885), S. 87 
—Abandonment. 

The provisions of S. 87 arc not exhaustive as 
to abandonment: 4 C. \V. N. 493; 19 C. W. N. 
1319; 13 C. L. J. 193 and 37 I. C. 942, Foil. 

[P 192 C 2] 

Sarat Chandra Basak and Jitcndra 
Kumar Sen Gupta—lor Appellants. 

Ghunada Charan Sen and Promode 
Kumar Ghose—lor Respondents. 

Judgment.- The suit which lias 
given rise to this appeal was instituted 
so far back as the year 1920. When 
originally instituted it was a simple suit 
in which the plaintiffs asked for khas 
possession of an 8 annas share of some 
lands on the ground that the plaintiffs 
were 8 annas patnidars and one Ram 
Charan Mandal who held the lands under 
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them in non-transferable occupancy right 
at an annual jama of Rs. 3 made an un¬ 
authorized sale thereof in favour of the 
defendants and abandoned possession in 
their favour. The lands wore described 
in the plaint as survey plots 1320 and 
1348 and a half of survey plot 1321. 
The defendants pleaded that Ram Charan 
had permanent and transferable rights 
to the lands and that they themselves 
had acquired rights of occupancy having 
been recognized by the plaintiffs’ pre¬ 
decessors and also by the plaintiffs 
themselves. 

The trial Court held that Ram Charan 
had no permanent or transferable rights 
and that the defendants had not been 
recognized by the plaintiffs or their pre¬ 
decessors. There was a contention raised 
that the disputed lands did not consti¬ 
tute an entire holding but were part of 
a holding which belonged jointly to two 
brothers Ram Charan and Guru Charan. 
This contention was not definitely dis¬ 
posed of by the trial Court but it ob¬ 
served that there was evidence to show 
that the rnudafat of Ram Charan was 
separate from the rnudafat of Guru 
Charan, and held that in any case there 
was abandonment of the lands by Ram 
Charan and his family after the transfer. 
The trial Court decreed the suit. 

There was an appeal by the defen¬ 
dants. From the judgment of the Addi¬ 
tional District Judge who dealt with the 
appeal it appears that the position that 
the defendants, as appellants, took up 
before him, was that the homestead of 
Guru Charan, and a share of a certain 
tank and the disputed lands formed one 
holding, and that the defendants after 
their purchase of Guru Charan’s share in 
1314 and Ram Charan’s share in 1315 had 
been recognized by the landlords and so 
were protected from eviction. The Addi¬ 
tional District Judge held against the 
defendants so far as transferability and 
recognition were concerned. On the 
other questions that arose ho observed: 

“So from tho materials on the record which 
aro not consistent I can only say that the plain¬ 
tiffs have failed to prove that the disputed lands 
appertained to one jama of Rs. 3 in the name of 
Rim Charan Mandal; and tho defendants have 
also failed to establish satisfactorily that Guru 
Charan's lands and Ram Charan’s lands formed 
one holding, and none proves what was tho 
jumraa payable for the same.” 

One should have thought that after 
these conclusions, if they are to be treat¬ 
ed as findings, nothing more was left 
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be found for the dismissal of the plain¬ 
tiffs 1 case. But the Additional District 
Judge proceeded to order a remand 
which was made in these words: 

“Now the quostiou is, whether the plaintiff 
has satisfied tho requirements of law, whioh 
would entitle him to get khas possession, ill 
this case. No doubt, Ram Charan had a non* 
transferable occupancy holding. The question 
of transferability has not been pressed before 
mo. But tho plaintiffs have purchased a part 
of Ram Charan's laud, though its legal effect 
lias not been considered. Moreover, as I have 
found, there is nothing to show what quantity 
of land was included in Ram Charan’s holdiug 
and what was tho jurnma for it. There was 
no material on tho record to show whether all 
tho lands of Rain Charan’s holding have been 
sold away or not. There is nothing to show, 
whether tho heirs of Ram Charan have aban¬ 
doned their holding altogether or not. These 
points are necessary to be decided, before nu 
order for khas possession in favour of the 
plaintiffs can be passed. The case therefore 
should go back to the original Court for consi¬ 
deration of these points, and then deciding 
according to law. 

Honce ordered: 

That the appeal bo allowed in park' and the 
case remanded to tho original Court for decision 
after considering the points noted above. Costs 
to abide tho final result. It is now to be deci¬ 
ded, what was the quantity of land in Ram 
Charan’s holding and what was the jurnma for 
:t; whether all the lands of Ram Charan's 
holding have been sold away; whether the 
heirs of Ram Charan have abandoned the hold¬ 
ing altogether and what is tho legal effoct of 
plaintiffs having purchased a portion of Ram 
Charan's land. The case is to bo decided 
according to law, after that." 

The whole judgment of the learned 
Additional District Judge, hew ever, is 
to be read together and the very terms 
of the order of remand make it plain 
that the learned Additional Judge was 
not con6dent about the correctness of 
what lie recorded as his conclusions and 
intended to leave tho points that were 
mentioned in his order to be dealt with 
afresh by the trial Court. In any event 
no appeal was taken from the decision 
and the parties went to trial again be¬ 
fore the Court of first instance. 

A fresh stage of the litigation com¬ 
menced from this point. The question 
now raised was a somewhat different 
one. It was now found that at ono time 
the jama of Ram Charan’s holding was 
£s. 5. By the purchase of a plot called 
Kendur Kola plot the jama of the hold¬ 
ing became Rs. 5-8. By two sales, por¬ 
tions of the holding were transferred 
to two persons named Salimuddi and 
Abuali. These persons got their names 
registered in the landlord’s sherisfa and 
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Ram Charan’s holding came to be divi¬ 
ded into two separate holdings one be¬ 
longing to Salimaddi and Abuali at a 
rental of Rs. 2-8-0, and tho other to 
Rim Charan himself, the latter bearing 
a rental of Rs. 3. The question that was 
now raised was whether the whole of 
what was left to Rim Charan, as a hold¬ 
ing with a jama of Rs. 3 was sold by 
him to the defendants, and whether 
after such sale Ram Charan and hit 
family abandoned that holding. Tin 
defendants' contention at this stage was 
as the learned Subordinate Judge put it. 

“ Tbo defendants do not dispute the plain 
tilt's case that after the sale of the lands to 
Salimuddi and Abuali, the jama of Ram Cha¬ 
ran became Ks. 3, but the main plank on which 
they take their stand is that plot 13-22 (bhiti in 
the northern bank) was never sold to Abuali 
and Salimuddi as alleged by the plaintiffs. It 
is stated by thorn that that plot is still posses¬ 
sion of Ram Charan’s sons." 

The Subordinate Judge found that 
plot 1322 was sold to Abuali and Sali¬ 
muddi. He held also that the story of 
Ram Charan's sons being iu possession 
of that plot after tho transfers was not 
true. On the aforesaid findings the Sub¬ 
ordinate Judge again decreed the suit. 

The defendants again preferred an ap¬ 
peal. Two contentions were put for¬ 
ward in the appeal; one was that there 
was no valid recognition of the transfers 
in favour of Abuali and Salimuddi and 
the other was that Ram Charan’s sons 
were still in possession of plot 1322, as 
a plot which had not been included in 
the sale of 1315. These two contentions 
were overruled, it being held that Abu¬ 
ali and Salimuddi got recognition of their 
purchase, a separate holding being form¬ 
ed of their tenancy out of the original 
one with a rental of Rs. 2-8-0, and also 
that plot 1322 was included in the pur¬ 
chase of Abuali and Salimuddi who, how¬ 
ever, sold the said plot subsequently to 
the plaintiffs in 1318 and Ram Charan’s 
sons then came to possess the plot under 
the plaintiffs under a separate agree¬ 
ment. A further contention was now 
raised, and now for the first time, 
that Ram Charan’s tenancy was not a 
“ holding ” within the meaning of tho 
Bengal Tenancy Act, and so there could 
be no abandonment of it within the 
meaning of S. 87 of the Aot and the 
plaintiffs were not entitled to re-enter. 
The contention was overruled and tho 
decree of the Court of first instance was 
upheld. 
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The defendants have then appealed to 
this Court. It has been 'urged on behalf 
of the appellants first that Ram Churn’s 
tenancy was not a “holding;'' second: 
that in any case what was left of Rim 
Charan’s holding after the sale to Abuali 
and Salimuddi was not a “holding”; third 
that the rent receipts granted to Abuali 
and Salimuddi do not show that there 
was a sub-division within the meaning of 
S. 88; and fourth: that apart fron S. 87, 
Ben. Ten. Act, there could be no aban¬ 
donment. On all these grounds it is 
said that the plaintiffs were not entitled 
to khas possession. 

As regards the lirst of these conten¬ 
tions we find that there is no indication 
in the record that any time till now was 
the contention ever raised. The judg¬ 
ments of the several Courts satisfy us 
on this point. We do not think wo 
should allow this contention to be rai¬ 
sed at this stage. 

As regards the second contention, it 
was first put forward in 192G, when the 
case came on before the lower appellate 
Court on the second occasion, and there 
is no indication anywhere that the de¬ 
fendants at any time before that took 
their stand on this contention. The sale 
by Ram Charan to Abuali and Salimuddi 
was by two kabalas. By the kabala of 
L30G ho sold ono plot of land and by the 
kabala of 1308 lie sold three plots and 
8 Annas share of each of two other plots. 
The holding of Ram Charan since then 
consisted of two plots and a half of an¬ 
other plot. It has been argued that the 
holding consisted of an undivided share 
of the plots. It was not a holding within 
the meaning of the Bengal Tenancy 
Act an I so S. 87 has no application to 
the case. This quostion, as we havo 
said, was never raised at any timo 
during the lirst six years of the suit, and 
as it is not a pure question of law but 
depends on an investigation into facts as 
to whether the shares of the two plots 
wore in fact, divided or undivided, it 
should not not have been allowed to be 
raised by the lower appellate Court. 
The kabala Ex. II by which the defen¬ 
dants purchased from Ram Charan mili¬ 
tates against the appellant's contention 
inasmuch as it describes the tenancy as 
lying within specified boundaries and 
divided off from the surrounding lands. 
In one of the boundaries of plot 2 in 
that document is mentioned the pur¬ 


chase joto lands of Abuali Sircar. On 
the materials before us wo are not able 
to say that the the defendant has nude 
out a case that the lands of the tenancy 
of Rs. 3 that was left to Ram Charan did 
not comprise a holding as understood in 
the Tenancy Act. 

As regards ground 3, wo havo exami¬ 
ned the dakhilas and the evidence rela¬ 
ting to the alleged recognition of the pur¬ 
chase of Abuali and Salimuddi and we see 
no reason to differ from the view which 
the Courts below have taken namely 
that two new tenancies were created on 
division of the earlier one of Rs. 5-8-0. 
Whatever irregularity there may have 
been in this subdivision it is clear that 
it has been fully acted upon. Moreover 
the plaintiffs having executed the agree¬ 
ment of 1318 under which they were 
holding plot 1322 are not competent to 
urge that the old tenancy of Rs. 3-8-0 
still subsists. 

As regards the fourth contention, the 
authority cited on behalf of the appel¬ 
lants is the case of liomesh Charan V, 
Daiha Charan (L). That case, however, 
did not actually decide that there may 
not be abandonment apart from the 
terms of S. 87, Ben. Ten Act. That the 
previsions of the section are not exhaus¬ 
tive have been laid down in a large 
body of decisions amongst which may 
be mentioned; Samujan v. Mnnshi 
Ma'iaton (2); Matnkdliari v. Jugdip 
Singh (3); Pran Krishna v. Mukta San- 
dari (l) and Priga Nath v. Anath (5). 
Tho question, however, does nob arise 
in view of the opinion we have express¬ 
ed on the other contentions. 

Tho land which forms tho subject 
matter of the suit is not the homestead 
of the defendants, which we are told is 
at a distance from the place, and it is 
usod only for the purpose of keeping 
cattle. On the findings of fact arrived 
at by the two Courts below it is impos¬ 
sible for the defendants to resist a dec¬ 
ree for khas possession to the extent of 
tho plaintiff’s 8-annas share. Tho ap¬ 
peal, therefore, is dismissed with costs. 

V. B . R.K. Appeal dis mt ssed . 
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C. L. J. 261. 
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(5) [1917] 37 I. C. 942. 
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C. C. Ghose, J. 

On difference between 
Cuming and S. K. Ghose, JJ. 

Emperor 

v. 

Dukari Chandra Karviakar —Accused. 

Jury Ref. No. 24 of 1929, Decided on 
24th June 1929, made by Sess. Judge, 
Birbhum, D/- 16th March 1929. 

# Criminal P. C., S. 367 (5)—Court must 
consider question of sentence with refer¬ 
ence to circumstances and not by S. 367 
alone—Accused young and of good charac¬ 
ter—Provocation at unsympathetic treat¬ 
ment from his murdered wife’s relation— 
Transportation held to be sufficient. 

Apparently the provision in S. 367 (5) con¬ 
templates that death sentence is to bo passed 
as a matter of courso unless there is sufficient 
reason to the contrary. But the Court must 
consider the question of sentence with refer¬ 
ence to the circumstances and if these circum¬ 
stances justify the passing of a sentence 
other than the sontcnco of death, the Court 
must pass that sentence. Thereforo, in fixing 
tho measnro of punishment one is to be guided 
not by S. 3G7, but by various other matters, 
for instance, the enormity or otherwise of the 
offence and the particular circumstances under 
which the accused committed it. [P 198 C 1] 

D, a mere lad of twenty, wont to rotiro with 
his wifo and shut himself in tho upper room. 
In tho morniug the door was found op?n and 
tho girl was found murdered. D was found 
absconding and remained hiding for some six 
weeks : 

Held : that on consideration of his age, good 
charactor, the provocation at tho unsympathe¬ 
tic treatment he had been getting ever since 
hi9 marriage from his wife’s relations, a sen¬ 
tence of transportation for life instead of 
death, would meet tho ends of justice. 

[P 198 C 1, 2] 

A. K. Dhar —for Accused. 

Khundkar, Anil Chandra Boy-Chow - 
dhry and Nirmal Kumar Sen —for tho 
Crown. 

Cuming, J. This is a case of one 
Dukari Chandra .Karmakar whose case 
has been referred to us by the learned 
Sessions Judge of Birbhum under the 
provisions of S. 307, Criminal P. C. 
The accused Dukari was tried before the 
Sessions Judge sitting with a jury on a 
charge of murdering his wife Sakti 
Kumari. Five 0 f the jury found the 
accused not guilty. The remaining 

cono t T he i ur y foUQ d him guilty under 
o, o02, I. P. 0. The learned Sessions 
Judge apparently agreeing with the 
minority has referred the case to this 
Court under S. 307, Criminal P. C. 

I would draw the attention of the 
learned Sessions Judge to the provisions 
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of S. 307, Criminal P. C., and point out 
to hitii that it is necessary for him to 
state clearly what otVence, in his opi¬ 
nion, the accused is guilty of. It is not 
correct for him to state that he is in¬ 
clined to agree with them.” 

The facts of the case are briefly 
these : The accused Dukari was mar¬ 
ried to the deceased Sakti Kumari a 
girl at present some 15 or 1C years of 
age some 6 or 7 years ago. It would 
seem that there was an arrangement at 
the time of the marriage that Dukari 
should reside in his father-in-law’s 
house as a ghar jamai, and apparently 
he so remained for one and a half 
months. His father-in-law lives in the 
village of Panchpara. Apparently, how¬ 
ever, this arrangement did not satisfy 
Dukari and he wanted to go away to 
his house which he did. The girl re¬ 
mained with her family while the ac¬ 
cused went away to the village- of 
Bamnigram some 6 or 7 miles away. It 
would seem that from time to time the 
girl did go to her husband’s house. But 
the relation between Dukari and his 
father-in-law aad the girl’s aunt Rohit 
Kumari did not seem to have been very 
cordial. Rohit Kumari brought up 
Sakti the deceased and gave Sakti her 
own ornaments at the time of tho mar¬ 
riage and she refused to allow Dukari 
to take away his wife without giving 
ornaments to her; the girl on her part 
would seem to be unwilling to go to her 
husband’s house without ornaments. 
There was at one time a criminal case 
between the parties and a petition was 
lodged by Dukari under S. 552, Crimi¬ 
nal P. C., to the District Magistrate of 
Birbhum. This matter appears to have 
been settled. The girl went to live 
with her husband for some time and then 
again returned home. On 2Gth Jaistha 
1335 corresponding to 9th June 1928 the 
accused Dukari camo to his father-in- 
law’s house. He stayed in tho house 
that day and he also remained on 27th 
Jaistha the 10th June. He went out in 
the evening and roturned at about one 
prahar at night, took his meal with his 
father-in-law and then retired to rest in 
an upper room where his wife Shakti 
Kumari, the deceased, shortly joined 
him and tho door was bolted. The next 
morning the aunt Rohit Kumari seeing 
that the girl Shakti did not come down 
went upstair to call her. On pushing 
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the door she found it open and on going 
inside she found tlie girl lying dead 
with a number of wounds on her body 
in a pool of blood. The accused Dukari 
was not there. Information was at once 
given to the thana and the usual en¬ 
quiry was set on foot. The accused 
Dukari was not to be found at his home. 
Nor was ho found on search by the 
police. A proclamation was issued and 
his property was attached on loth 
August and on 30th August he surren¬ 
dered himself in Court. After usual en¬ 
quiry by the Magistrate he was com¬ 
mitted to Sessions on a charge of mur¬ 
der and was tried with the result that 
I have already noted. 

The accused has contended himself 
with the plea of not guilty, die stated 
before the Sessions Judge that he was 
innocent and he used to love his wife 
deeply and she also loved him in return 
and, therefore, it was impossible for him 
to murder her. He does not give any 
explanation why ho was absconding 
from homo up to 30th August. Nor, as 
far as I can see, has any explanation 
been attempted to bo given by his coun¬ 
sol. On his behalf it seems to have 
been urged in the Sessions Court that 
either lie was not at the house of his 
father-in-law or if he was there he did 
not murder the girl. Suggestion also 
seems to have been thrown out entirely 
unsupported by any evidence that the 
girl was of a bad character and that the 
young men of the village used to fre¬ 
quent the hut. I may say that there 
is not a scrap of evidence to support this 
suggestion and to my mind it is ex¬ 
tremely improper to make a serious alle¬ 
gation of this sort against the character 
of a dead person without any single 
scrap of evidence of any sort to sup¬ 
port it. 

The case against the accused Dukari 
rests on the evidence of persons who 
saw him in the village on 2Gth and 27th 
Jaistha and of his relations who saw 
him go to the upper room with his wife 
in the evening and who found her body 
there early in the morning. If this evi¬ 
dence is believed, and 1 shall discuss 
the evidence later on, there can I think 
bo no doubt that it was the accused 
Dukari who killed the girl Shakti when 
in addition we find that ho was abscon¬ 
ding for nearly six woeks immediately 
after the murder. 


On the question of his presence in his 
father-in-law’s house on 2Gth and 27th 
Jaistha and of his going to sleep with 
his wife in the upper room there are the 
evidence of Manindra, Rohit Kumari, 
Aghore, Ivamini and Nikunja who are 
his relations and who saw him rotire to 
rest with his wife. The neighbours 
Suresh, Moiiondra and Rishi Bhusan 
saw him in the village on 26th and 27th 
Jaistha. I have carefully considered 
the evidence of the witnesses and I can 
see no reason whatever to disbelieve 
them or to think that they aro telling 
a false story. Their evidence is given, 
as far as can bo seen in a simple and 
straightforward manner and nothing 
has been brought out in their cross- 
examination to shake them. Only two 
points really remain to be considered; 
one of them arises from the evidence of 
Rohit Kumari, the aunt of the deceased 
girl. Rohit Kumari was one of those 
who saw the girl go up to the room and 
bolt the door. She would seem to state 
that the girl did not take any meal that 
night, while the evidence of the doctor 
was that the girl's stomach contained 
undigested meal of rice. None of bi o 
other witnesses, however, was exam¬ 
ined on the question as to whether or 
not the girl did eat anything that even¬ 
ing. It is quite possible that she did 
eat something unknown to Rohit Ku- 
raari. The learned advocate who has 
appeared for the accused has asked us 
to hold from this fact that Rohit Ku¬ 
mari was not observing what the girl 
was doing. Even if that were correct 
there still remains the evidence of the 
other witnesses who deposed to the 
events of that night. 

The noxt point which has been urged 
on behalf of the accused is the evidence 
of one Radha Gobinda Mandal. This 
witness was tondered for the prosecu¬ 
tion and was cross-examined by the de¬ 
fence. His statement was that on 27bh 
Jaistha at about I or 1* prahar of the 
night bo saw Dukari passing by the side 
of his house with a shirt on and an 
umbrella with him. On boing ques- 
tioned by him Dukari replied that bo 
wont to Panchpara and was now return¬ 
ing from there. No doubt if the wit¬ 
ness was deposing to the truth this 
would bo a fact strongly in favour of 
the accused person, because Bamnigram 
is at some distance from Panchpara and 
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if the accused was at Bamnigram at tho 
time of tho occurrence he could not bo 
at Panchpara on that night at about 1 
or Is praiiar. It is, however, very pro¬ 
bable that this witness iu deposing to 
this fact was not certain of the time at 
which he actually saw Dukari or he 
altered tho time in order to give evi¬ 
dence in Dukari’s favour. I am not 
prepared to rely upon this witness 
in the face of a number of other 
witnesses who positively state as to 
the presence of the accused at the house 
of Manindra on the night of the oc¬ 
currence. 

The evidence, therefore, comes to this: 
that Dukari wont to retire with hi3 
wife on the night of 27tir"Jaistha and 
shut himsolf iu the upper-room. Iu the 
morning tho door was found open and 
the girl was found murdered and Dukari 
was found absconding, and remained 
hiding for some six weeks. It is no 
doubt true that the mere fact of ab¬ 
sconding dops not necessarily prove tho 
guilt, but it is a factor to be taken into 
consideration. It can no doubt in some 
cases lie explained. In the present case 
no explanation whatever lias been at¬ 
tempted to be given. £ have no hesita¬ 
tion in coming to the finding that it was 
the present accused Dukari who had 
killed tho girl Shakti Kumari. What 
was his motive or reason for killing the 
girl is known to him and him alone. It 
may be that he was annoyed because she 
did not come to the house. It is al¬ 
ways a matter of speculation as to the 
motive with which any human being 
does any particular act but when the 
facts are clear, the motive is immate¬ 
rial. The medical evidenco shows that 
tho girl had some four wounds, three on 
the head and one on tho shoulder. 
They were apparently caused by a large 
sacrificial knife which was found 
covered with blood close to the body. 
This knife was used by Manindra and 
also by the accused himsolf to perform 
certain sacrifices. The nature and 
severity- of the wounds can leave no 
doubt whatever that it was the in¬ 
tention of the assailant to kill tho 
girl. The first wound was an incised 
gaping horizontal wound on the right 
side of the head 3" long going right 
through the sculp and skull and reaching 
the brain ; the second was an incised 
gaping wound • parallel to tho first 4" 
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long and i" wide below the first going 
through the sculp and reaching and 
fracturing the skull; the third wound was 
an incised gaping wound extending from 
outer angle of right eye to below the 
right ear, 5" long and 2" wide reach¬ 
ing bone and going through the bone 
at outer angle of right eye. Whoever 
struck these blows must obviously 
have intended one thing, namely, to kill 
the victim. I have no hesitation in 
finding that Dukari the present accused 
is guilty of murder S. 302, I. P. C. In 
coming to this finding I have taken 
into consideration the opinions of the 
Sessions Judge and also of the jury so 
far : as regards the.opinion of tho jury 
five of them were of opinion that the 
accused was not guilty and the four 
found him guilty. Therefore the dif¬ 
ference is not very much. Tho learned 
Sessions Judge who heard tho evidence 
and had tho opportunity of observing 
tho demeanour of the witnesses was 
of opinion that tho accused was guilty. 

I now come to tho question of sen¬ 
tence. I have given the case ray caroful 
consideration and I am of opinion that 
it was a cruel and brutal murder 
perpetrated apparently without any 
adequate motive on a defenceless girl 
apparently in her sleep. There is no 
adequate reason ‘given to me why the 
sentence of death should not bo passed 
on the accused. S. 367, Cl. 5, Criminal 
P. C. provides that: 

“if on accused is convicted of an offonco 
punishable with death, and tho Court sentences 
him to any punishment other than death the 
Court shall in its judgment state tho reason 
why sentenco of death was not passed.” 

Where an accused person is found 
guilty of murder therefore it is clear 
that tho sentenco of death has beon 
considered as the normal sentence and 
tho sentence of transportation for lifo 
as tho abnormal sentence for which 
reasons are required to be given by 
tho Judge why tho sentenco of death 
is not passed. This was not a murder 
committed in the heat of passion and 
as far as can be soeu was done delibe¬ 
rately. The wounds show that the girl 
was attacked either in her sleep or cer¬ 
tainly without any warning. It is 
clear that she was attacked while lying 
down, and there is nothing whatever 
to show that they were quarrellin" 
at the time. Obviously it is for tho 
accused who alone knew tho exact 
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circumstances under which lie killed his 
wife to show the extenuating circum¬ 
stances for it is a fact peculiarly within 
his knowledge. It is not for the 
Court to presume such circumstances. 
It may be that tho accused was at the 
time labouring under a grievance, viz,, 
that his wife would not come back or 
was not allowed to come back to his 
house. To hold that such a grievance 
or imaginary grievance is sufficient to 
justify a Court in passing the lesser 
sentence is clearly to hold that murder¬ 
ing a wife is not a’capital offence. He 
is a young man of 20 or 21 and obviously 
not a child who cannot understand 
what ho was doing. Ordinarily I 
should be reluctant to disagree on a 
question of sentence. But it seems to 
mo that the present case involves a 
question of principle. As my learned 
brother is of opinion for reasons which 
he would give in his judgment that the 
lesser penalty is tho appropriate one. 
Tho case must bo laid before a third 
Judge under S. 429, Criminal P. C. 

S. K. Ghose, J. —I agree with my 
learned brother that the accused should 
bo convicted under S. 302, I. P. C. but 
with great respect I am unable to 
agree that it is a tit case for tho death 
penalty. 

I shall therefore confine ravself to 
the question of sentence* only. Tho 
facts which are material to that ques¬ 
tion are these: Tho accused Dukari 
Chandra Kannakar is a young man of 
21. His wife Sakti Kumari, the deceas¬ 
ed in tho case, was aged about 15 at 
tho time of her death. They had been 
married for about 7 years and there 
wore no children. Tho parties belong 
to different villages. Ever since his 
marriage the accused had been in trouble 
about getting his wife to live with him. 
Her relations wero putting all sorts 
of obstacles in his way and tho girl her¬ 
self was not sympathetic. At the time 
of tho marriage there was a talk that 
Dukari should remain as ghar jamai. 
This was tried for some time but tho 
accused did not find it suitable. His 
father-in-law Manindra was living with 
his family in tho house of his niece 
Point Kumari P. W. 2. Rohit Kumari 
made certain demands from the accused 
and the accused on his part also de¬ 
manded that some lands should be 
given to him, but this was refused. On 
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this the accused refused to stay and 
Rohit Kumari said that unless the 
accused gave ornaments to his wife 
the latter would not bo allowed to go 
to him. Some time later the accused 
filed a petition under S. 552, Criminal 
P. C., before the Magistrate alleging 
that his wife’s people had kept her 
in their house with an evil motive. 
The matter was made up and tho girl 
was left in her husband's house by 
Manindra. But this also was for a 
short time. In Assin the girl camo 
back to her father’s house but was 
again taken away by her husband for a 
short time. Then followed some visits 
on the part of ths accused but each time 
ho failed to make his wife go with him. 
In tho month of Jaistha a Bagdi woman 
was sent by the accused to take his wife 
to bis house, but she was unwilling to 
go without ornaments. On the follow¬ 
ing day tho accused himself came but 
ho went away the next day without his 
wife. Ultimately on 26th Jaistha (9th 
June) tho accused camo to Manindra’s 
house with the object of taking away 
his wife with him. But, as Manindra 
says in the first information, he kept 
his son-in-law in his house telling him 
that his daughter would he sent on 
5th or 6th Assar. Tho night of 27th 
Jaistha (10th June) was going to bo tho 
last night which the accused was going 
to spend on that occasion at his father- 
in-law’s. That night the accused and 
his wife went to sleep in a bedroom 
upstairs. The accused had taken his 
meal as usual. In tho bedroom there 
was a big sacrificial knife belonging to 
Manindra and tho evidence is that it 
was kept there for safety as there were 
children in tho house. Manindra is a 
professional sacrificer and had boon 
using this knife for tho purpose of 
sacrifice, but tho accused had also acted 
as his proxy on some occasions. Thero 
is no eyewitness as to what happened 
that night. But early in the morning 
Rohit Kumari was tho first to go 
upstairs and she discovered that tho 
girl was lying murdered on tho bed. 
Tho sacrificial knife was lying blood¬ 
stained close by. According to the 
medical evidence thero wore four gaping 
incised wounds; two wero on tho head, 
tho skull being fractured, tho third 
was on tho right side of tho face, and 
tho fourth was on the right shoulder 
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The medical evidence also is that very 
little movement was possible after the 
head blow which went right through 
the brain. The conclusion is irresistible 
that the girl was murdered as she was 
lying in bed and the weapon used was 
the sacrificial knife. The accused was 
not seen after the occurrence. The police 
could not find him out and processes 
were issued. P. W. 19 a resident of 
inouza Itanda which is about 10 to 16 
miles from the village of the accused 
deposes that he saw the accused in the 
month of Ashar at the house of Sakti 
Thakur, the spiritual guide of the ac¬ 
cused. The accused surrendered in Court 
on 30th August 1928. 

Before going any further into the 
facts, I would like to make a few re¬ 
marks on the principle on which the 
Court has to make its choice of sentence 
in the case of an offence carrying with 
it the death penalty. S. 367, Cl. (5), 
Criminal P. C., provides : 


11 If tho accused is convicted of an offence 
punishable with death and tho Court sen- 
fences him to any punishmont other than 
death, the Court shall in its judgment 
state tho reason why sentence of death was 
not passed. Provided that in trials by jury 
the Court need not write a judgment, but the 
Court of Session shall record the heads of 
charge to the jury.” 


Ifc may he said that apparently this 
provision in the Code of Criminal Pro¬ 
cedure contemplates that death sen¬ 
tence is to be passed as a matter of 
course, unless there is sufficient reason 
to the contrary. But to proceed upon 
-such a construction would be to make 
the alternative punishment the excep¬ 
tion in murder cases. This, to my mind, 
is against the accepted view as found 
in the reported decisions and actual 
practice. In ray judgment such proce¬ 
dure would ,also not be warranted by 
the words of the section. It occurs in 
Chap. 26 which deals with the form of 
■the judgment. The section contains a 
variety of clauses dealing with the lang¬ 
uage and the contents of the judgment 
and so forth. Cl. (5) itself contains a 
proviso which is applicable to trials by 
Sury. In my opinion it is wrong to con¬ 
strue this section as referring to such a 
matter as the measure of punishment 
which goes beyond mere form. For cer- 
tam offences, like murder and treason, 
the Penal Code provides the death 
penalty as also an alternative form of 


punishment, namely transportation for 
lifo. 

In such cases, the Court must con¬ 
sider the question of sentence with re¬ 
ference to the circumstances, and if 
these circumstances justify the passing 
of a sentence other than the sentence of 
death, the Court must pass that sentence. 
All that the first part of Cl. (5), S. 367, 
lays down is that in sucli cases reasons 
must be stated in the judgment. This 
is a matter of procedure. By way of 
analogy I may refer to a rule of this 
Court, namely, R. 72, Chap. 1, p. 27 
Higii Court's General Rules and Circu¬ 
lar Orders, Appellate Side, Criminal. It 
was there provided that in the column 
of remarks iu tho form of Sessions State¬ 
ment which a Sessions Judge has to 
furnish he must state the grounds on 
which any person punishable with death 
has been sentenced to punishment other 
than death (S. 374, Criminal P.C.) This 
rule has since been cancelled. In S. 367, 
Criminal P. C., the legislature has not 
thought it necessary to provide that rea¬ 
sons must be given in tho judgment for 
passing a sentence of death as well. 
But these reasons must exist in the 
mind of the Judge. It is unthinkable 
that a Judge will pass a sentence of 
death in preferonco to the alternative 
sentence without good and sufficient 
reasons. Only, as a matter of proce¬ 
dure, such reasons need not he recorded 
in the case of a death sentence. In the 
nature of things the judicial mind must 
be reluctant to pass the extreme penalty 
and to enact that reasons must bo stated 
in the case if a death sentence might 
have the undesirable effect of encourag¬ 
ing the Courts to shirk what is after 
all an unpleasant duty. But tho 
Penal Code simply provides alternative 
punishments and there is nothing which 
takes away from the Court the duty to 
see that in a particular case the punish¬ 
ment fits the crime. That I consider 
to be the true measure. Once you admit 
this, the position that by S. 367, Cl. (5), 
Criminal P. C., death penalty must be 
the rule becomes untenable. As regards 
the death sentence, far from making it 
the ordinary penalty for the relevant 
offences, the draftsman of the Code 
stated that it ought to be sparingly in¬ 
flicted. Experience shows that in prac¬ 
tice this has been done, which once more 
provos that S. 367. Criminal P. C., doea 
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not touch the essence of the matter at 
all. Therefore, in fixing the measure of 
punishment one is to he guided, not by 
S. 367, Criminal P. C\, but by various 
other matters, for instance, the enormity 
or otherwise of the offence ar.d the 
particular circumstances under which 
the accused committed it. They all go 
back to tho facts of tlie case. But in 
the case of the death penalty the Courts 
have gone so far as to consider matters 
which are not relevant to the crime, e.g. 
mere delay in passing judgment a cir¬ 
cumstance bringing into play humani¬ 
tarian grounds. I may add that I make 
these remarks without prejudice, as in 
the course of a long experience as Ses¬ 
sions Judge it has been my lot, perhaps 
an ordinary one, to send more than one 
Ierson to his doom. 

Whatever view may be taken of 
S. 367, Criminal P. C., it presents no 
difficulty in the present case, for I am 
satisfied that good and sufficient reasons 
do exist as to why the death penalty 
should not be imposed in this case. 
There is no direct evidence as to what 
happened immediately before the mur¬ 
der. But it is very probable that the 
accused having failed again to take his 
wife, and this being his last night with 
her, they had a difference before going 
to sleep. Everything joints to the con¬ 
clusion that the murder was not delibe¬ 
rately planned. 1 do not overlook the 
fact that a lethal weapon was used and 
that more than one blow was struck. 
But the evidence shows that the weapon 
was not taken there by the accused. It 
just happened to be there. I consider 
that the motive in this case is not an 
aggravating factor. The motive was a 
fit of desperate resentment which, in 
the circumstances, was not unnatural 
and for which the accused himself was 
not entirely to be blamed. We cannot 
overlook the consideration with regard 
to age. After all the accused is a mere 
'lad. There is positive evidence that he 
has borne a uniformly good character, 
that he was a good hoy, respectful to¬ 
wards his wife’s relations, arid not out¬ 
wardly quarrelsome in relation to his 
wife, and this in spite of the unsympa¬ 
thetic treatment that he had been gett¬ 
ing ever since bis marriage. His last 
visit was one of many that ended in 
failure. This must have preyed on bis 
mind. In 'he circumstances, with the 
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utmost resjeefc to my learned brother, I 
do not think that the case is a fit one 
for capital sentence. I think a sentence 
of transportation for life would meet the 
ends of justice. (On difference between 
the two Judges the case was referred to 
a third Judge who delivered the follow- 
ing judgment). 

C. C. Ghose, J.—This matter comes 
before me as third Judge under S. 429, 
Criminal P. C., owing to a difference of 
opininon between my learned brothers 
Cuming, J., and S. K. Ghose, J. Both 
the learned Judges are agreed that the 
accused should he convicted under 
S. 302, I. F. C. Cuming, J., was of opi¬ 
nion that there was no adequate reason 
why the sentence of death should not 
he passed on the accused, while S. K. 
Ghose, J., was of opinion that on the 
facts appearing in this case and set out 
in his judgment this was not a lit case 
for a death penalty. During the week 
end after this matter had been referred 
to me as third Judge 1 had an opportu¬ 
nity of examining the entire record and 
of perusing the opinions of the differing 
Judges. It is unnecessary for mo to set 
out the facts once again ; they will be 
found set out at sufficient length in the 
judgments of my two learned brothers. 
Now it was laid in this Court many 
years ago by Wocdroffe, J. that if in any 
case of murder under S. 302, I. P. C- 
one finds that two learned Judges of this 
Court are in disagreement over the 
question of sentence one favouring the 
death penalty and the other recom¬ 
mending that the transportation for life 
would meet the ends of justice, that in 
itself is a sufficient ground for holding 
that the death penalty should not be 
inflicted. Sometime ago I had occasion 
to refer to this opinion of WoodrolTe, J.,. 
and I have always acted on that opi¬ 
nion. But it is not to he understood 
from what I have just said that the 
rule enunciated by Woodroffe is an in¬ 
flexible rule or that the third Judge to 
whom the matter is referred on a dif¬ 
ference of opinion on the question of 
sentence is not required to go into the 
case for himself and to judge for himself 
whether the case before him is or is not a 
fit one for the infliction of the death’ 
penalty. I have, therefore, as I have just 
said gone into the case myself. In my 
opinion, the circumstances present on tli^ 
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record are of such a nature that I feel 
abundantly justified in taking the view 
that a sentence of transporation for life 
would meet the ends of justice in this 
case. I feel no doubt whatsoever that 
the accused was labouring under a seri¬ 
ous grievance which was not unnatural 
in the circumstances disclosed on the 
record and that he committed the murder 
in question in a fit of desperate re¬ 
sentment. It is quite true he is not a 
child hut it is equally true that he is a 
mere lad of 20. His visits to his father- 
in-law’s place for the purpose of taking 
his wife to whom he had been married 
for about 7 years, to his house had 
always ended in failure and there are 
substantial reasons for coming to the 
conclusion that the treatment which he 
had received since his marriage at the 
hands of his wife's relations had been 
consistently unsympathetic. These are 
circumstances .which must be taken 
into consideration. The question of 
appraising the sentence to be passed on 
a prisoner is at all times a difficult one. 
But I think in this case it would not be 
straining the language of S. 367, Crimi¬ 
nal P. C., if I were to hold that the 
prisoner should be sentenced to trans¬ 
portation for life. I agree with S. K. 
Ghose, J., and I direct that the prisoner 
bo convicted under S. 302,1. P. C., and 
be sentenced to transportation for life. 
v.s./r.K, < Order accordingly. 


A. I. R. 1930 Calcutta 199 

Mitter and S. K. Ghose, JJ. 

Emperor 

v. 

Dinbandhu Ooriya —Accused. 

Death Ref. No. 3 and Appeal No. 659 
of 1929, Decided on 13th November 
1929, against judgment of Additional 
Sess. Judge, 24-Parganas. 

(a) Criminal P. C., S. 423—Finding of 
Judge or jury aa to simple issue of fact can¬ 
not be disturbed unless opposed to evidence. 

A Court of appeal would not be justified in 

disturbing the finding of a Judgo or of a jury 
on a simple Usuo of fact unless the vordict ar¬ 
rived at seems to bo opposed to tho ontire 
weight of evidence. [P 203 C 1] 

(b) Penal Code, S. 302-If husband dis¬ 
covers wife in act of adultery and kills her 
be is guilty of manslaughter only and not 
murder This rule cannot be extended when 
the relationship is not of husband and wife. 

If a husband discovors hi9 wife in tho act 
of adultery and£theraupon kills her he is guilty 
ox man-slaughter only and not of murder 


But that rule has no application where tho 
relationship between tho parties is not that ot 
husband and wife : Rex v. Palmer , (1913) 2 
K. B 29. [P 201 G 2] 

(c) Penal Code, S. 300, Expl. 1—Provoca¬ 
tion—Test of sufficiency, 

Thcro must exist such an amount of provo¬ 
cation as would bo excited by the circum¬ 
stances in the mind of a reasonable man, so 
as to lead tbo jury to ascribe the act to the 
influence of that passion : ReC v. Leslani 
(1914) 3 A. B. 1110 ; Rer w Alexander, 109 L . 
T. 745 ; Reg v. Mahli , (1371) 11 Cox C. C. 330, 
Rtf. [P 203 Cl] 

Hiralal Ganguli— for Accused. 

D. N. Bhattacharya—iov the Crown. 
Mitter, J.—This is an appeal by Dina- 
bandhu Uriya who has been convicted 
of murder under S. 302, I. P. C. by the 
Additional Sessions Judge of the 24 
Pavganas in agreement with the unani¬ 
mous verdict of nine gentlemen of the 
jury for causing the death of a Brahm¬ 
in youth named Ivartik Chunder 
Mukerjee, aged about 25/26 years. He 
has also been convicted under S. 326, 
I. P. C. of causing grievous hurt by a 
sharp cutting weapon on ono Rajabala 
a woman of tho suburbs of Behala. The 
learned Additional Sessions Judgo has 
passed the sentence of death on -him on 
the charge under S. 302. He has fur¬ 
ther sentenced him to rigorous im¬ 
prisonment for a period of four years 
under S. 326 which is to be operative 
until the sentence of death passed by 
him is confirmed by this Court. Tho 
matter has also come before us by way 
of reference by the Additional Sessions 
Judge under S. 374, Criminal P. C. 

On behalf of the prisoner it does nob 
appear that any very serious criticizm 
has been made of the summing up by 
the learned Sessions Judge. The only 
criticism which is made is that the 
learned Judge should have put to the 
jury the fact that during the course of 
the investigation by one of the police 
officers it was disclosed that the ac¬ 
cused was at the shop of ono Sindhu 
Pashi at Barisa during the day on the 
date of the occurrence before coming 
to the place where he was arrested and 
it is said that the learnod Sessions 
Judge ought to have directed the jury 
to draw an unfavourable inference 
against the case for the Crown from this 
very important circumstance. It seems 
to me that it was not the duty of the 
Crown to put .this witness before the 
Court seeing that the witness could 
really have proved the alibi of the ac- 
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cused. It was really for the accused the prosecution witnesses and I shall 


person to call him as a witness for the 
defence in support of plea of any alibi 
which he might have taken but has not 
taken. It seems to me after consider¬ 
ing and reading the summing up by the 
Sessions Judge, that the summing up 
was a most careful one. Every point 
was put before the jury with great 
lucidity and there was really ample 
evidence upon which the jury could 
come to the conclusion at which they 
arrived with reference to the two de¬ 
fences which were suggested during the 
course of the argument before the lower 
Court. One theory put forward was 
that the deceased Kartic Mukherjee 
himself cut a sindh and effected an 
entrance into Rajabla’a ghar and even¬ 
tually engaged himself in a scuffle with 
her and that these two persons managed 
to fight with a cutting weapon and cut 
each other and in the course of the fight 
Kartic got the worse of it and met with 
his death. It must bo said, in fairness 
to the learned advocate for the appel¬ 
lant, that he has not put forward or 
pressed this theory before this Court. 

The other theory put forward by the 
defence in the course of cross-examina¬ 
tion of the prosecution witnesses was 
that there was no light in Rajabala’s 
ghar at or about the time of the oc¬ 
currence and that it was probable that 
while Kartic, the deceased, and Raja- 
bala engaged themselves in sexual inter¬ 
course the light might have been put 
out aud eventually they might have 
fallen asleep aud that while they were 
so asleep some unknown enemy might 
have effected an entrance into the room 
through the sindh and injured both the 
man and the woman. It is said that 
the woman Rajabala having failed to 
recognise the actual assailant who es¬ 
caped on her cries took it into her head 
to mention the name of the accused out 
of sheer grudge. It is further suggested 
that the name of Dinabandhu occurred 
to Rajabala not immediately after the 
time of the occurrence but after she had 
held a consultation with the other un¬ 
fortunate woman living in the same 
house and other persons friendly to her 
in the locality. No evidence has been 
put forward in support of this defence 
and the learned Judge did mention to 
the jury this possible defence which was 
suggested in the cross-examination of 


show presently from the examination 
of the evidence that this defence is 
baseless. 

Although the matter has come before 
us as an appeal from the unanimous ver¬ 
dict of the jury and from a judgment 
accepting that verdict, as the sentence 
in this case is one of death, it has al¬ 
ways been the practice in this and in 
the other High Courts in India to deal 
with the case as a whole, that is, to look 
into the evidence and consider whether 
the verdict has been rightly arrived at. 
It becomes necessary, therefore, to exa¬ 
mine the evidence in this case and to 
determine whether the verdict of the 
jury can be sustained on such evidence. 

The short story, so far as it is neces¬ 
sary to state, is that the woman Raja¬ 
bala, who is an unfortunate woman in 
the suburbs of Behala was in terms on 
her own showing, of great intimacy with 
the accused for about a year or a year 
and a half, and it was this woman, who 
out of affection for the accused, enabled 
him to make his living by starting at 
her own expense a chat shop in the 
locality. The accused used to live at 
night with this woman and the evid¬ 
ence discloses that he used to come at 
about 10 p. m. in the night and after 
that ordinarily no other visitor was 
allowed access .into the room of this 
woman. It seems that the chat shop 
was carried on under circumstances 
which left very little profit of late to 
the accused person and the accused ac¬ 
cordingly stopped the small sum of Rs. 
8 or Rs. 9 which ho used to pay for the 
food which he would take at the place 
of the woman. This sort of strained 
relationship continued indeed for a very 
short time when it appears that on 18th 
May last the day immediately preced¬ 
ing the date of the occurrence the woman 
was found with another person in her 
room at a late hour of the night. At 
that time the prisoner came. Evidently 
ho resented the intrusion of the 
stranger. He entered into the room of 
Rajabala, assaulted the stranger and 
took away his cloth and the coat which 
he was wearing. This resulted in a 
quarrel between Rajabala and the pri¬ 
soner. Rajabala had to appeal to some 
of the neighbours to induce the prisoner 
to give the clothes back to the stranger 
who had come to pay her a visit. As a 
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matter of fact, evidence is given by one 
of the witnesses who happens to be the 
carter of a neighbour of the name of 
Mobira Chandra Pramanik that he did 
actually beat the prisoner in order to 
induce him to deliver the clothes to the 
stranger. It is said that while the ac¬ 
cused returned the clothes he uttered 
threats to the effect that if lie was a 
man he would teach a lesson to the 
woman. The exact statement which 
was made is differently stated by dif¬ 
ferent witnesses, but this much is clear 
that the prisoner did hold out a threat 
of teaching the woman a lesson or of 
taking his revenge on her. This was 
on 8th May. 

On the 9th, which is the date of 
the occurrence, at about 10 p. m. 
the deceased paid a visit to this woman 
and the evidence is that after the pre¬ 
liminary settlement of the fee she would 
chargo for entertaining this visitor they 
entered into Rijabala's room and it is 
said that while this unfortunate young 
man was in bhoactof sexual intercourse 
with tho woman the prisoner came from 
the direction in which Rajabala was 
lying with her head and inflicted wounds 
on the deceased while he was in this 
act. On the first blow being struck it 
is said that the deceased and Rajabala 
rose from the floor where they were 
lying when another blow is said to have 
been struck which had the effect of 
causing this young man to fall on a 
wooden bedstead or takhtaposh which 
was lying nearby. After this it is said- 
the prisoner inflicted injuries on Raja¬ 
bala, Rajabala is said to have snatched 
the weapon which is said either to 
be a hasua or a katari or dao 
from the hand of the prisoner but 
it was again snatched back by the 
accused and several wounds were inflic¬ 
ted on the woman. The woman managed 
to open tho door of the room in which 
the murdered man lay and she cried that 
it was Dinabandhu, the prisoner, who 
had committed the murder. This appa¬ 
rently attracted the attention, of another 
unfortunate woman Giribala who was 

‘I 1 . 4110 , ne *fc worn and was at that 
time taking her night meal. The occu¬ 
pant of the next room Hari Dasi another 
unfortunate woman was al 
from sleep and to her also it 
that ifc was the prisoner wi 



meantime, after the door of the room 
had been opened, escaped into the land 
and garden towards the west by an 
opening or sindh which had been cut in 
the western matwall. A sketch map of 
the huts of Rajabala and the other 
women has been made an exhibit in this 
case and is to be found at the end of the 
paper book. From that ifc .appears quite 
likely that the prisoner made liis escape 
through the sindh in the western wall. 
A short time after the occurrence, the 
case for the Crown is, a neighbour who 
had a tea shop which these woman fre¬ 
quented, namely, Atul Krishna Das, was 
called. He heard a report of the occur¬ 
rence from Rajabala, Giribala and others 
and immediately went to the tliana to 
lodge tho first information report. That 
information is to be found at p. 5 of the 
paper book and it is necessary to repro¬ 
duce portions of it in order to show that 
the first information report agrees in its 
broad details with the case now made 
for the Crown. Atul Krishna said that 
at about 10 O'clock in the night of 9th 
May ho, Nani Babu and Bhufcnafch Shaha 
wore working in his shop at tho Gholsa- 
pur Bazar when a woman of Gholsapur, 
whom ho would be able to recognize if 
soen, cried out exclaiming “being killed" 
at which he responded saying what the 
raattor was and she said that the para¬ 
mour of Rajabala Peshakar had cut her 
with a katari and murdered another and 
that the accused who was said to have 
cut the woman was an Uriya Banian 
called Dinabandhu. Then tho first in¬ 
formation proceeds as follows: • 

“Thou I ran up to Rajabala Peshakar and 
found hor lying on her verandah and saw 
serious bleeding cut wounds on her hack and 
hands and her whole body was soiled with 
blood.*Boforo I came hero I did not notice whe¬ 
ther she had any other wounds. At that time a 
person, whose namo I do not know, said that a 
man was lying murdered inside tho room. I 
havo heard from woundod Rajabala that the 
paramour Uriya Baman Dinabandhu entered 
the room by cutting sindh and woundod her 
with a katari, and murdored a man who came 
to hor room. Boforo coming horo, I have not 
enquired to know why ho had beon murdored, 
nor have I heard, what porsons havo seeu the 
occurrence. I did not soo accused Dinabandhu 
Uriya there, nor before coming hero havo I 
enquired at what part of tho ghar the sindh 
had been cut. This is ray ejahar. 

re3peot of the actual occurrence the 
£locaso for tho prosecution really 
f#rm the testimony of the woman 
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witness to t!ie occurrence. (His Lord- 
ship after considering the evidence on 
merits, concluded). As 1 have stated at 
the outset, the case made for the Crown 
and the evidence given by Rajabala in 
Court tally in main particulars with 
that was stated in the lirst information 
report. 

Some argument has been advanced in 
this Court that Rajabala’s evidence 
must be discredited because the medical 
evidence shows that her statement chat 
the deceased fell on receiving the first 
blow or another blow after that is in¬ 
consistent with the medical evidence 
which shows a number of injuries on the 
person of the deceased. It is difficult to 
gather in what condition Rajabala was 
at the time when she found a man with 
a sharp weapon inflicting wounds on a 
person who was visiting her at the time 
and who was having sexual intercourse 
with her. The attack indeed was very 
very sudden so far as they were concerned 
and no wonder that in that confusion 
Rajabala would not have a clear impres¬ 
sion of what actually happened in the 
room, namely, as to whether there was 
one injury or several injuries on the per¬ 
son of tho deceased. Having regard to 
the circumstances in which tho injuries 
were inflicted, not much importance can 
be attached to the medical evidence as 
to tho number of tho injuries. 

In connexion with Rajabala’s evidence 
it has to he remembered that both tho 
Judge and the nine gentlemen of tho 
jury had an opportunity of observing 
the demeanour of that witness. That is 
an advantage which the Judge and the 
jury in tho Court below had over the 
Court of appeal and, as has been said on 
the highest authority, a Court of appeal 
would not be justified in disturbing the 
finding of a Judge or of a jury on a sim¬ 
ple issue of fact unless the verdict ar¬ 
rived at seems to be opposed to the en¬ 
tire weight of evidence. I think, there¬ 
fore, that the occurrence took place in 
tho manner alleged by Rajabala and 
that the wounds which caused the death 
of Kartic were inflicted by the prisoner 
in the manner in which she deposes. 

It has next been argued that there aro 
discrepancies with regard to the occur¬ 
rence of 8th May and that if the inci¬ 
dents had not taken place in the manner 
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alleged, theie would be no motive in the 
prisoner in committing the crime on the 
9th. We have listened to the learned 
advocate for the appellant on this part 
of the case at great length and I do not 
consider that the discrepancies are such 
as would entitle us to hold that tho in¬ 
cidents of the 8th did not take place 
in the manner in which most of the wit¬ 
nesses state. The learned Judge did put 
before the jury the slight discrepancies 
between the different witnesses. It ap¬ 
pears, however, from tho evidence of 
Mohim Chandra Pramanik, one of the 
principal shop-keepers of the locality 
who took an active part in the incidents 
of the 8th, that he called the prisoner 
and that on his orders his cartman Dabi- 
raddi Sheik (P. \Y. 12) appeared and 
slapped Dinabandu and snatched the 
clothes from him. The cartman corrobo¬ 
rates his master in the main details. As 
1 have already stated, the evidence 
leaves no doubt that a threat was held 
out by the prisoner to Rajabala that ho 
would teach her a lesson. The question 
as to whether ho actually used the words 
that if he was to givo her up he would 
cut her to pieces rests on tho testimony 
of the carter Dabiraddi. Be that as it 
may, the entire evidence supports the 
threat. There may be some discrepan¬ 
cies with regard to the actual words 
used. 

It has noxt been argued on behalf of 
the prisoner that it seems singular that 
if ho was the man who committed this 
crime there would bo no trace of blood 
on his clothes when he was arrested in 
the shop at about one O’clock in the 
morning of the 10th. It seems to me 
that a possible explanation of this is 
that as it was a premeditated plan the 
accused person might have thought be¬ 
forehand of the means of removing all 
traces of the crime from his person, ho 
might have thrown the hasua or the 
katari either in some tank or in some 
out of tho way place, he might have re¬ 
moved either tho gurensey or tho coat or 
the jama which ho was wearing, and 
after romoving all traces of the crime ho 
might have gone to the shop whore ho 
used to work and rested there at that 
time of the night. It is a very signifi¬ 
cant circumstance that at 1-30 in tho 
morning when he was arrested by the 
Sub-Inspector he seemed not to bo asleep 
but was rather awake, and it is quite 
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possible that lie had boon to that shop 
shortly before tho time when he was 
arrested. This interval between the 
actual commission of the murder and the 
time when ho went to tho shop might 
have been utilized for the purpose of re¬ 
moving all traces of the crime. This of 
course seems to me to be a possible ex¬ 
planation. It is also said that there was 
no trace of blood in his hands. Of 
course the evi lonce of the Sub-Inspector 
is that he could not, with his naked eyes, 
discover any blood, but strappings of the 
finger nails were taken several days 
after the occurrence and the result of 
the chemical examination shows exist¬ 
ence of human biood in the finger nails 
of the accused. I do not lay much stress 


on this circumstance. This is after all a 
very weak evidence. 

Considering therefore all tho circum¬ 
stances, I think that the jury-arrived at 
a correct verdict and that their verdict 
is justified on the evidence. 

It remains now to consider the ques¬ 
tion as to whether the extreme penalty 
of tho law should be indicted on tho 
prisoner. Tho rule which is generally 
followed in this case is that unless there 
are extenuating circumstances tho per¬ 
son who is found to ho guilty of murder 
should receive the extreme penalty of 
the law. I do not find any extenuating 
circumstance in . this case to induce me 

to inflict the less severer punishment of 
transportation for life. The attack seems 
to ho a deliberately planned one. The 
sindh must have been cut at sometime 
of tho night by the accused who was 
secretly there, possibly in the closed 
verandah, watching for an opportunity 
to wreak his vengeance either on Raja- 
bala or on the person whom she might 
entertain at that time of the night. 
There was a considerable amount of pre¬ 
meditation and it cannot ho said in this 
case as has boon sought to be argued bv 
the learned advocate for tho appellant, 

It " 6 " 6 m ftS a sufllcient provocation 
Wh.ch would justify us in not passing 

tho extreme penalty of tho law. The 
learned advocate for the appellant has 
sought to put this ease, if not on the 
same footing, on a somewhat analogous 
looting as in tho case of a husband mur¬ 
dering his wife caught in tho act of 
adultery or murdering the adulterer. 
A he two cases oan bear no possible 
analogy, It is well established law 


that if a husband discovers his wifei 
in the act of adultery and thereupon 
kills her he is guilty of man-slaughter 
only and not of murder. But that rule 
has no application wheie the relation¬ 
ship between tho parties is not that of 
husband and wife. There can be no 
question in this case that the relation¬ 
ship between the prisoner and Rajabala 
was that of husband and wife, nor can 
it be regarded as a case of two un¬ 
married persons living together as hus¬ 
band and wife. The evidence clearly 
establishes that Rajabala was a public 
woman and that all persons willing to 
visit her at any rate before 10 O'clock at 
night were entitled to be entertained by 
her. This rule as has been pointed out 
in a receut case which applies to the 
case of a husband discovering his wife 
in the act of adultery, cannot even be 
extended to the case of a person who 
kills one with whom he has been en¬ 
gaged to marry. I may just refer in 
this connexion to tho case of the Rex v. 
Palmer ( 1). where Channel, J., points 
o; t ? 

“ It is well established law that if a husband 
discovers his wife in the act of adultary and 
thereupon kills her ho is guilty of manslaugh¬ 
ter onlv and nob of murder. That has been ex¬ 
tended in Rcg % v. li Unveil (2) and Rex. v. Jones 
(3) to a sudden confession by a wife of pist 
• ^ an extension which no doubt creates 
an exception to the general rule that provoca¬ 
tion by words is not enough, The rotson for 
that exception is that a sudden confession is 
treated ;\s equivalent to a discovery of the act 
itself. But here tho relation betwoon the par¬ 
ties was not that of husband aud*wife, nor was 
it a case of unmarriod persons living together 
as huslund'Aiid wife. They wore simply per¬ 
sons who were in position of being engaged to 
bo married. Under those circumstances if the 
0 fleet of tho summing up was to leivo tho jury 
under the impressiou that they could not pro"- 
porly find a verdict of man-slaughter we think 
that it was right. M 

It has next been sought to bo argued 
cm behalf of the prisoner in connexion 
with the mitigation of sentence that if 
tho prisoner was an illiterate man, 
a man with a defective mental balance 
what wo have to consider is whether the 
provocation was not sufficient in tho 
coso of such a person to deprive him of 
his self control ; and, if this was so, it 
is argued that there is an extonuating. 

U) [19J3J 2 K. B. 20=82 L. J. K. B. 531=20 
T. L. R. 340=23 Cox. C. C. 377=77 J P 
340=103 L. T. 814. * * 

(2) [1871] 12 Cox. 0. C. 145. 

(3) [1914] 3 K. B. 1110=81 L. J. K. E. 110* 
=112 L. T. 175. 
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circumstance and the extreme penalty of 
the law should not bo passed upon him. 
The answer to this argument is fur¬ 
nished in a very instructive judgment of 
Lord Reading C. J., in the case of the 
Rex v. Lesbini (4), where the question 
arose whether the conviction .should be 
altered from one of murder to one of 
man-slaughter and the sentence conse¬ 
quentially altered. It is useful in the 
present controversy to quote in extenso 
what was said by the Lord Chief Justice 

with regard to an argument of this kind- 

It is now said l>9fore us that wo as a Court 
of appial might como to tho conclusion that 
the tests laid down in the well known authori¬ 
ties ns to the provooation necessary to consti¬ 
tute a dofence of man-slaughter are too narrow 
and that wo could extend it, anl if we come 
to the conclusion that that it ought to ho ex¬ 
tended wo could enter a verdict of man¬ 
slaughter and alter the sentenco. It is suffi¬ 
cient to say that we see no reason to dissent 
from what was said by Darling J, in giving 
judgment in Ilex. Alexander (l>. A similar 
argument was placed before tho Court in that 
case. It substantially amounts to this, that 
the Court ought to take into account different 
degree of mental ability in the prisoners who 
come before it, and if one man's mental 
ability is less than another's it ought to be 
taken as a sufficient dofence if the provocation 
given to that person in fact causes him to lose 
his self control, although, it would not other¬ 
wise he a sufficient defenco because it would 
not be provocation which ought to affect the 
mind of a reasonable man. We agree with the 
judgment of Darling. J., in Her v. Alexander 
(•1). and with % tho principles enunciated in Reg. 
v. Welsh (5), where it is said that “ there must 
exist such an amount of provocation as would 
ho excited hv the circumstances in the mind of 
a reasonable man, and so as to lead tho jury 
to ascribe the act to the influence of that pas¬ 
sion.* 4 44 We see no roason, therefore, to dis¬ 
sent in any way from fcho principle of law on 
which this case was tried. On the contrary 
wo think it is perfectly right. This Court is 
certainly not inclined to go in a direction of 
weakening in any degree the law that a person 
who is not insane is responsible in law for the 
ordinary consequences of his acts." 

Applying this test to the present case 
it appears to me that the act of the ac¬ 
cused was one which is shocking to the 
ordinary sense of humanity. This Brah¬ 
min youth Mookorjee in a moment of 
weakness was led to the vicious atmos¬ 
phere of a brothel and while he was in 
the act of sexual intercourse he was at¬ 
tacked with almost dramatic suddenness 
by the accused with a weapon which 
caused his death. In my opinion, this 
is a case where the extreme penalty of 
t!i e law sh otiId ho passed upon him. I 

(4) f 1914] 109 L. T. 745. 

(5) [1871] 11 Cox C. C. 330. 
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would accordingly confirm the sentence 
of death passed on the prisoner by the 
Additional Sessions Judge and dismiss 
the appeal. 

S. K. Ghose, J. —The accused was 
tried on charges under Ss. 302 and 326, 
I. P. C., before the learned Additional 
Sessions Judge of Aliporo sitting with a 
jury of nine persons. The jury unani¬ 
mously found the accused guilty on both 
the charges. The learned Judge agree¬ 
ing with the jury has convicted the 
accused on both the charges. On the 
charge under S. 302 he has sentenced 
the accused to death and under S. 374, 
Criminal P. C., he has referred the case 
to this Court for confirmation of the 
death sentence. The prisoner has also 
appealed to this Court. ’ So the case is 
open to us both on facts and law. 
(HisLordship after stating facts and 
considering the evidence in support 
of it and objections thereto, con¬ 
cluded). It comes to this then that Raja- 
hala actually recognised the accused as 
the poison who assaulted her and tho de¬ 
ceased. At the time of the assault she 
cried out mentioning the name of tho 
accused and this is deposed to by the 
neighbours who came immediately after¬ 
wards. There is evidence as to circum¬ 
stances going to show that the accused 
had a strong motive to commit the as¬ 
sault. In fact, on the previous day he 
had assaulted another person who was 
being entertained by Rajabala and lie 
had gone away threatening to do fur¬ 
ther harm. At the time .of the occur¬ 
rence there was no chance of making 
a mistake, as there was a lamp burning 
in tho room. Tho evidence is of wit¬ 
nesses who bear no special grudge 
against the accused. 

The learned Judge in his charge to the 
jury pointed out that, according to the 
doctor, the injuries inflicted on Kartik 
were “ not necessarily of immediate 
dangerousness ” and ho went on to say: 

“ The question is whether tho jury will find 
that the act was done with the intention of 
causing the death of Kartic Mukhorji. In this 
connection jury will notice the nature of tho 
injuries on Rajabala on whom -Jatal injuries 
were not inflicted.” 

It seems to mo that in saying this the 
learned Judge put the matter as much in 
favour of the accused as was possible. 

It has been argued by tho learned advo¬ 
cate for the appellant that the learned 
Judge should not have drawn the atten- 
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tion of the Jury merely to the first part 
of S. 304,1. P. C. hut that he should 
have gone on and drawn their attention 
to the second part of that section. But 
the jury did not even accept the view 
that the offence would come under the 
first part of S. 304, I. P. C.; evidently 
they took the common sense'view that 
the intention of the accused was to 
cause death. The learned advocate for 
tbo appellant has also argued that there 
was room for provocation. But this 
argument is futile in view of the fact 
that the assailant had already entered 
the room by cutting a sindh and being 
armed with a cutting woapou. He was 
evidently lying in ambush, waiting for 
an opportunity, and he did enter at the 
paychological moment when the woman 
and the other man were engaged in 
sexual intercourse. It seems to me, 
therefore, that the plea of provocation 
cannot possibly he sustained. 

Tho case is a quite simple one and 
the facts are clear. The learned Judge 
has delivered an admirable charge in 
the course of which ho has drawn the 
attention of the jury to all the salient 
features of the case. Tho charge is a 
fair one and the learned Judge has laid 
duo stress on the points that are in 
favour of the prisoner. The evidence, 
is, however, sufficient and convincing. 
Upon thisevidence tho Judge and the jury 
could come to no other conclusion than 
that the accused is guilty order S. 302, 
I. P. C. in respect of the injuries caused 
on the deceased and under S. 326,1, P. C. 
in respect of tho injuries caused to 
Rajabala. In passing sentence the lear¬ 
ned Judge has carefully considered the 
question as to whether there is any ex¬ 
tenuating circumstance. He has found 
none, and I agree with him. The appeal 
of the prisoner must, therefore, be dis¬ 
missed a.nd the reference must be ac- 

T 0 Pj e n The conviction under S. 302, 
I. P. C. and the sentence of death pas¬ 
sed thereunder must be confirmed. I 
therefore agree with my learned bro¬ 
ther in the order that he has made. 


V.B./r.k. 


Appeal dismissed, 
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CUMIKfi AND MaLLIK, JJ. 

Aldul Gam Chawi.uri and another — 
Plaintiffs—Appellants. 

v. 

Aiujri Bhiku and others —Defendants 
—Respondents. 

Appeal No. 2641 of 1920, Decided on 
18th December 1928, from appellate de¬ 
cree of Dist. Judge, Chittagong, D - 25th 
May 1926. 

(a) Bengal Tenancy Act, S. 74 —Abwab— 
Whether stipulation in lease amount to part 
of rent or abwab is question of fact. 

Whether a stipulation in the lease or kalm- 
liat to pay a sum, goats, molasses or any other 
thing over and abovo rent mentioned in the 
lease is an abwab or forms part of the lease 
rent; is a question of fact to be decided in each 
particular case. In each case it has to bo as* 
certained whether the sum chimed is really 
part of the rent agreed upou to be paid as con¬ 
sideration for the lease : .4. I. R. 1027 I’. C. 
250. ilel. on. [P 200 C 2, P 207 C 1] 

<b> Bengal Tenancy Act (8 of 1835), 
S. 52 (3) and (41—Assessment of rent on 
additional area is governed by sub-S. 3 and 
not 4. 

The subsection which sets forth tho rulo to 
guide Court in determining the additional rent 
is sub-S. 3 and uot 4. Tho rulo proscribed in 
sub-S. i does not apply to eases of assessment 
of rout on additional area. [P 207 C lj 

(c) Landlord and Tenant — Additional 
cesses for excess of area can only be claim¬ 
ed if landlord be paying cesses for that ex¬ 
cess of area. 

Unless the landlord had to pay additional 
cesses for the additional area for which ho 
claims additional rent from tenant, he is uot 
entitled to recover any cesses from tho tenants 
in respect of tho additional rent. [P 207 C 1,2] 

Duarkanalh Chakravarti, Nurul Huq 
Ghaudhuri and ChandrashckharSen—fot 
Appellants. 

Dhirendralal Kastgir, Nagendranath 
Basil and Sushilchandra Datta —for Res¬ 
pondents. 

Cuming, J.—In the suit, out of 
which this appeal has arisen, the plain¬ 
tiffs sued for recovery of arrears of rent 
and cesses for the years 1283 and 1284 
M. E. and first quarter of 1285 M. E. 
with damages thereon at 25 per cent* 
They based their claim on a certain un¬ 
registered kabnliyat. They also claim 
additional rent ol Rs. 212-14-0 as for 
tho period in suit, on the allegation that 
there . had been an increase in the area 
of the taluk to tho extent of 6 drones 
7 kanis 6} gandas of land. The defen¬ 
dants contended, among other things, 
that they were not liable to pay any 
additional rent for any additional area 
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The first Court decreed the plaintiffs’ 
•suit for 2; years’ rent at the rate of 
Bs. 713 with cesses and with damages 
at 12; per cent, but he disallowed the 
claim for additional rent for additional 
area. On appeal, the learned District 
Judge held that the plaintiffs were en¬ 
titled to additional rent to additional 
area and that the area on which thev 
were entitled to additional rent was 
three drones odd. He assessed the ad¬ 
ditional rent for this additional area at 
Rs. 09 per annum. 

The plaintiffs have appealed to this 

Court and their first point is that, on a 

proper construction of the kabuliyat, it 

will be found that the excess area is 

some six drones odd and not onlv three 

• 

drones odd. They would seem to cor.- 
tend that, on a proper construction of 
the kabulivat, the amount of land set- 
tied with the defendants-respondents, 
was some 21 drones and that, as they 
are now in possession of 28 drones old, 
the plaintiffs are entitled to additional 
rent on additional area, which is the 
difference between 21 drones odd and 
28 drones odd. This question depends on 
the construction of the kabuliyat, s*> far 
as wo are concerned. Mr. Chakravarti, 
who appears for the appellants, would 
seem to argue, first of all, that what 
was settled by the terms of the kabuli¬ 
yat w’th the defendants was only the 
hasila area, which was some 21 drones 
odd. He contends further that if we 
find, on construing of the kabuliyat, that 
what was settled with the defendants 
was the hasila land 21 drones odd to¬ 
gether with khila land, which was some 
3 drones, still we ought to hold, on a 
proper construction of the kabuliyat, 
that the rent of Rs. 713 was assessed 
not on the total land mentioned in the 
kabuliyat, 24 drones odd, but only as¬ 
sessed on cultivable land. I have very 
carefully considered the terms of the 
kabuliyat and I have no hesitation in 
coming to the conclusion that what was 
settled with the defendants was the 
area of 24 drones 10 kanis 2 gandas and 
1 kara. If the land settled with the 
defendants was onlv the cultivable area 

m 

of 21 drones 10 kanis and 3 karas, it 
seems to mo there would bo no point in 
making any mention of the uncultivated 
lands. The land, of which the taluk is 
comprised, is not described as land with¬ 
in certain boundaries. Hal the lands 


been within certain boundaries, then 
there might have been some point 
in mentioning the facts that some were ' 
waste and some were culfcurable and it 
was the culturable lands only within 
these boundaries that were settled with 
the tenants. Rut there being no men¬ 
tion of the boundaries, there was obvi¬ 
ously no point in miking any mention 
of the unculturable lands, if they were 
not settled with the defendants. I am 
clearly, therefore, of opinion that what 
was settled with the defendants was 24 
drones 10 kanis 2 gandas and 1 kara of 
land. Mr. Chakravarti would then 
seem to argue that, even if that were so, 
the rent was assessed only on the culti¬ 
vated area. There is nothing whatever 
in the document to show that the rent 

was assessed onlv on tiie cultivated area. 

• 

If it were, the document would proba¬ 
bly have said so and there probably 
would have been a stipulation in the 
document that if the khila lands came 
under cultivation additional rent would 
bo assessed upon them. There is, how¬ 
ever, no such stipulation in the docu¬ 
ment. 1 am, therefore, of opinion that 
the learned Judge has rightly held 
that it is only some 3 drones odd 
which are now liable to assessment 
for additional rent. There is a 
further point to be taken into consi¬ 
deration in connexion with this question 
namely, if only culturable lands were 
assessable un ler tlie kabuliyat, there is 
no evidence, as far as 1 can s(?o, to show 
how much is culturable land and how 
much is khila land at the present 


moment. 

Mr. Chakravarti has then argued that 
the lower Courts were wrong in not 
allowing them a decree for 16 goats and 
two large jars of molasses, which, accoi- 
ding to him. form part of the rent. The 
defendants, on the other hand, contend 
that these are abwabs and the plaintiffs 
are not entitled to realise them. Whe¬ 
ther a stipulation such as this, to pay 
goats and molasses or other tilings, is an 
abwab or forms part of the ronfc is really 
a question of fact to bo decided in each 
particular case. In the case of ( hull)a 
Iiumari Devi v. IF. IF. Brnnkc (U, 
their Lordships of the Judicial Commit¬ 


tee remark : _ ., , . thff 

44 A large number of cases deci lo l 1>\ 
Calcar and High Courts wore mferrgg 

Tli ATT It. U127 l\ C 250=7 Pat. 

I. A. 432 (P.C.). 
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to in tlie judgments and cited at the Dir. Their 
Lordships do not consider it necessary to refer 
to them beyond expressing their agreement in 
the view that in each case it has to he ascer¬ 
tained whether the sum claimed is really part 
of the rent agreed upon to bo paid as considera¬ 
tion for the lease. 1 ' 

If we apply this principle to the pre¬ 
sent case, I have no hesitation in find¬ 
ing that the goats and molasses do nut 
jform any part of the rent. It is quite 
jelear, from a perusal of the document, 
[that the total annual rent is settled to 
be Es. 713 and, therefore, it is equally 
clear that these 16 goats and two big 
bars of molasses do not form any part of 
the rent. They cannot, therefore, be re¬ 
covered by the plaintiffs and they were 
jightly disallowed by tho lower Courts. 

Mr. Chakvavarti then objects to the 
method, which the learned Judge has 
adopted, in arriving at what lie consi¬ 
dered to ho fair and equitable rent for 
this additional land. Mr. Chakvavarti 
would seem to contend that tho amount 
of vent to ho assessed on the additional 
land should bear a proportion to the 
rent payable cn the rest of the land, 
that is to say, I presume, if tho rate of 
rent of the original land is Rs. 2 per 
ani, the same rate should be adopted in 
assessing rent for the additional area. 
The learned advocate in his argument is 
clearly thinking of the rule which ap¬ 
plies to the case of abatement of rent 
which is dealt with in S. 52, sub-S, 4, 
Ben. Ten. Act. But the subsection 
which sets forth tho rule to guide Courts 
rn det ermining the amount of additional 
fent is sub-S. 3 and not sub-S. 4. As 
cai as I can sea, tho learned Judge has 
followed tho rule and principle prescrib- 
0 i ^ 8u b-S. 3. Tho rule contained in 
sub-S. 4, I need hardly say, does not 

a PPjy to a case of assessment of rent on 
additional area. 

The last point argued by the learned 
advocate for tho appellants is that the 
appellants are entitled to cesses on the 
additional rent. Incidentally I may 
pcinb out that this point was not argued 
m the lower Court. Nor, as far as I can 
see, did they claim cesses on tho addi¬ 
tional rent. They have not, however, 
ye ’ as I can ascertain, to pay 

any. additional cesses for this additional 
area for which the additional rent has 
been assessed. Clearly, therefore, they 
l are n °k entitled to recovery any cesses 


from the tenants in respect of the addi- 
tional rent. 

The result is the appeal must fail and 
is dismissed with costs. The cross-ob¬ 
jection by the respondents is not pressed 
and is also dismissed with costs. 

Mallik, J.— I agree. 

V.l;./ii.K. Appeal dismissed. 
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B. B. Ghosk and Pan ton, JJ. 

Ham Krishna Knlasi and another — 
Plaintiffs—Appellants. 

v. 

Heramba Chandra Rot/ and others— 
Defendants — Respondents. 

Appeal No. 55 of 1927, Decided on 
8th January 1929, against original de¬ 
cree of Sub-Judge, Second Court, Mid- 
napur, D/- 28th February 1927. 

(a) Contract Act, S. 74 - Court cannot 
malic new contract unless debtor shows 
grounds — Mere ground that interest is ex¬ 
cessive or amounts to large sum is insuffi- 
cient tor interference. 

Unless tho mortgagor can show any good 
reason why the contract entered into by him 
under the mortgage bond should not b- eu- 
‘‘oCourt eannot mike a new contract 
for him and interfere with tho terms of tho 
contract. The Court cannot reduce the rate of 
interest or interfere with tho stipulation for 
compound interest merely on the ground that 
the intores. stipulated is considered to be ex- 
cossivo or that tho interest has amounted to a 

arr? 8 \° th ° ,lefeada, >t not paving 
t at tho stipulated periods of tho rests agreed 
upon in the bond ; A. I. R. l 1 C 48 ■ 

i-J- R - 1918 p -c. 240 aud A.r.n. mi p d co 

%• IM . . . (PSOSCli 

❖ (b) Usurious L °ans Act (10 of 1918), 

hi«K.r.! R .u° f ,nlerest neither unfair nor 

not interfere °" C preva,en ‘-Court should 

,ZwVl' tcrest 52 p3r cent P° r "»num with 
r65 s .' m chargod it cannot bo consider- 

m S,Ta Wh0n th0 r '* t0 of interest provail- 
ng at the tune was not lower than that provided 

n the mortgage bond or there was no circum- 

s.ance on which it could bo held that tho 
transaction ns between tho parties to it was 
substantially unfair. 1 [P 20S 0 1] 

Amarendra Nath Basic and Arun 
Chandra Bose— for Appellants. 

Satcoirripati Roy and Apurba Charan 
ftlookerjec and Sliantimoy Majumdar - 
for Respondents. 

Judgment—This is an appeal by the 
mortgagee against the decree of the Sub¬ 
ordinate Judge, Second Court, Midna- 
pur, partially rejecting his claim on a 
mortgage bondThe mortgage bond was 
executed by the father of defendants 1 
to o for Rs. 8,000 in the year 192c. The 
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stipulation was to pay interest at the 
rate of Re. 1 per month with yearly 
rests. The plaintiffs brought the suit 
for the mortgage money including in¬ 
terest in terms of the bond. The Sub¬ 
ordinate Judge reduced the interest on 
the ground that the stipulation to pay 
compound interest with yearly rests is 
excessive and unfair. His ’reason for so 
holding was that the security was am¬ 
ple and the property was valuable, the 
plaintiff himself having offered to pur¬ 
chase it for Rs. 27,000. It was proved 
that the defendant had considerable 


properties, although he had other debts. 
The Subordinate Judge mado a decree 
for simple interest at the rate of one 
percent per month. The plaintiff has 
appealed against that decree and his 
contention is that ho is entitled to en¬ 
force his mortgage according to its terms 
and that the Subordinate Judgo was 
wrong in allowing only simple interest. 
It is well settled that unless the defen¬ 
dant can show any good reason why the 
contract entered into by him under tho 
mortgage bond should not be enforced, 
the Court cannot make a new contract 
for him and interfere with the terms of 
the contract. The Court cannot reduce 
tho rate of interest or interfere with tho 
stipulation for compound interest mere¬ 
ly on tho ground that the interest stipu¬ 
lated is considered to be excessive or 
that tho interest has amounted to a large 
sum owing to the defendant not paying 
it at the stipulated periods of the rests 
agreed upon in tho bond. 

The authority for this proposition will 
bo found in the cases of Aziz Khan v. 
Duni Chand (L), Balia 3Ial v. Ahad 
Shah (2) and Raghvnath Prosad Sahu v. 
Sarju Prosad Sahu (3). The decisions of 
their Lordships of the Judicial Com¬ 
mittee in these cases has in effect over¬ 
ruled tho earlier cases as to the power 
of tho Court to reduce the interest on 
tho ground that it was excessive. The 
respondent, however, relies upon tho 
provisions of the Usurious Loans Act (Act 
10 of 1918) which applies to this case as 
the mortgage bond was executed after 
tho Act came into operation. Under S. 
3 of that Act the Court can reopen tho 
transaction entered into between the 


(1) A.I.K. 1018 P.C. 48. 

(2) A.I.R. 1918 P.C. 249. 

( 3 ) A.I.R. 1024 P.C. C0=3 Pat. 279=51 I.A. 
101 (P.C.). 


parties if it has reason to believe that 
(a) the interest is excessive and (b) the 
transaction was as between the parties 
thereto substantially unfair. In this 
case, no evidence has been given that 
the interest charged was excessive, hav¬ 
ing regard to the rate of interest prevail¬ 
ing in the locality. As a matter of fact, 
12 per cent per annum with yearly rests 
cannot bo considered as excessive. Be¬ 
sides, there is no evidence in the case 
that the rate of interest prevailing at 
the time was lower than that provided - 
in the mortgage bond. Moreover, there 
is no circumstance in the present case 
on which it can be held that this trans¬ 
action as between the parties to it is 
substantially unfair. The plaintiff was 
not in a position to dominate the will of 
tho mortgagor. The result, therefore, is 
that this appeal is decreed with costs. 
Plaintiff will be entitled to interest,at 
the stipulated rate, that is to say, one 
per cent per month with yearly rests. 
Au account should bo made of what is 
due to tho plaintiff for tho principal, in¬ 
terest and costs calculated up to 8th 
April 1929, and the amount so found 
shall carry interest at the rate of six 
per cent per annum from that date until 
realization. A preliminary decreo for 
sale shall be drawn up in terms of Form 
No. 4 of Appendix D, Sch. 1, Civil P. C. 

We aro told that the added respondent 
in this Court who has purchased the 
mortgaged property depesited the sum 
decreed by tho lower Court. It is not 
known whether the plaintiff-appellant 
has actually withdrawn the amount de¬ 
posited. If he has done so, it must be 
taken as in part payment of the decretal 
amount and from that date interest on 
the amount withdrawn will cease. If, 
on tho other hand, tho appellant has not 
withdrawn any amount so deposited, an 
account shall be made as directed above 
in the Court below. The decreo shall be 
prepared by the lower Court. 

Let the records be sent down as soon 
as the decree in this case is signed. 

M.N./R.K. Appeal allotted. 
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Mukerji and Jack, JJ. 

Prafu'la Kumar B>se— Accused—Ap- 
pel I ant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 21G of 1929, De¬ 
cided on 3rd September 1929, against 
order of Sess. Judge, Sylhet, D/- 8th 
February 1929. 

% (a) Penal Code, S. 366 —• ‘Forced’ in¬ 
cludes forced by circumstances. 

Tho word 'forced 1 ns used in S. 366, is used 
in its ordinary dictionary sensj and would in¬ 
clude forced bv stress of circumstances. 

[P 210 C 1] 

(b) Penal Code, S. 366—‘Seduced’ includes 
subsequent seduction for further acts of il¬ 
licit intercourse.* 

Tho word ‘se luced* as used in S. 366 should 
not be tikea to htve tmt narrow moan¬ 
ing of inducing a girl to part wbh her virtue 
for tbo firs!; time but that even though a girl 
may have by the first act of seduction surren¬ 
der! her chastity, subs3queiii seduction for 
further acts of illicit intercourse is also meant 
to he included: Ilex v. Moon , (in ) l A\ /;. SIS, 
Ref. [P 210 0 1,2] 

(c) Criminal P. C., S. 297—Age of girl in 
dispute-—One count of charge setting out 
both kidnapping and abduction in alterna¬ 
tive or both does not vitiate charge. 

a case under S. 366, Penal Code, if tho 
age of girl is in dispute one count of charge 
setting out both kidnapping and abduction in 
alternative or together does not vitiate the 
chargo to jury : A. I. R % 1927 Cal. 200, fief. 

. [P 210 C 2, P 211 Cl] 

(dj* Evidence Act, S. 65 —Oral evidence of 
contents of letter inadmissible under S. 66 
cannot become admissible by subsequent 
dispensing with notice. 

Oral evidence of the contonts of a letter nei¬ 
ther called for nor produced, is inadmissible 
under S. 66 though no objection may be takon 
to tbo giving of that evidence, and no subse¬ 
quent dispensing with tho notice can operato 
to make it admissible: 20 Cal. 53, del on. 

, % ^ CP 211 C 1] 

(e) Criminal P. C., S. 342—If accused 
declines to answer questions Court should 
^not hold inquisitorial proceedings. 

If an accused prefers to be reticent tho Court 
should not hold an inquisitorial proceed¬ 
ing and the fact that tho accusod declines to 
make a statemont would not necessarily indi¬ 
cate to tho Judge that the accused would not 
like to answer spocific questions put to him. 

[P 212 Cl, 2] 

Narendra Kumar Bose and Ilari 
Charan Banerji— for Appellant. 

Birbhusan Dutt - for the Crown. 
Judgment—The appellant Profulla 
Kumar Bose has been convicted by tho 
Sessions Judge of Sylhet under S. 366, 
I. P. C., and has been sentenced to 
un 3igo rigorous imprisonment for 18 
months and to pay a fine of Rs. 1,200, or 
1930 C/27 & 28 


in default to undergo rigorous imprison¬ 
ment for 18 months moie. The tine has 
been ordered to le | aid as com] ensation 
to the father of the gul in respect of 
whom the offence lias been lound to 
have been committed. The trial was 
held with the aid of a jury on charges 
under Ss. 366. 368 and 376, f. 1’. C. The 
jury were unanimous in their verdict. 
They found the appellant not guilty 
under S. 376, J. P. C. They held that 
he was guilty under S. 366, I. P. find¬ 
ing that the girl had been kidnapped, 
the seduction having taken place before 
the girl left her father's place They 
held that in the circumstances the 
offence undor S. 363, 1. P. C., did not 
arise. 

The stoiy needs no recounting. It is 
set out in all its harrowing details in 
the voluminous charge which the learned 
Judge delivered and which i urports to 
deal with every point in controversy 
with all the evidence bearing on it and 
from all conceivable view points. Put 
in a nutshell, the story is that the ap¬ 
pellant who was an Assistant Surgeon 
at Sunamgunge in the District of Sylhet, 
taking advantage of his position as 
the next door neighbour, and abusing 
the confidence that was reposed on him 
as the medical attendant of the girl 
who was placed under his treatment 
and which enabled him to have almost 
freo access into tho house wherein the 
girl lived, kidnapped or abducted the 
girl on or about 20th August 1920, and 
removed her from place to place keeping 
her concealed to avoid detection till the 
girl was recovered at a placo called 
Khalsini, near Chandranagore on 23rd 
March 1923. Tho story is that in the 
meantime the girl gave birth to a child, 
which however died. Information of 
the girl having left her father’s house 
was given to the police almost simul¬ 
taneously with her disappearance. Tho 
appellant remained at Sunamgunge till 
April 1921, presumably to keep up ap¬ 
pearances. Subsequently, some time in 
1922, the father on receipt of some in¬ 
formation against the appellant applied 
for and obtained warrant for his arrest 
and search warrant for the production 
of the girl. After the girl was recovered 
on 23rd March 1923, as already stated, 
the usual investigation by the police 
followed, and a charge sheet was sub¬ 
mitted against the appellant on 10th 
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Juno 1924. The appellant, however, 
could not he arrested then. He even¬ 
tually surrendered on 21st Decemberl927. 

In this appeal which the appellant 
has hied to this Court from his convic¬ 
tion and sentence, various grounds have 
been taken which we propose to deal 
with one by one. 

It has been urged in the Orst place 
that the learned Judge has not correctly 
explained the offence punishable under 
S. 3G6, I. P. C. It has been argued that 
the expression “in order that she may 
bo forced or seduced to illicit inter¬ 
course" has been wrongfully explained. 
The contention is that the learned Judge 
wrongly explained the two words ‘for¬ 
ced' and ‘seduced.’ As regards the word 
‘forced’ the learned Judge saidas fol- 
ows : 

"Force implies not merely physical force but 
also the force of circumstances. For instance, 
a "irl who has been kidnapped from her father’s 
house may be placed in such circumstances 
that she has no option but to submit to illicit 
intercourse. For instance, if she was ontirely 
in the power of her kidnappers or abductors, 
her consent might bo nothing more than a 
jnere submission to their will." 

It is contended that this explanation 
of the word ‘forced’ goes far beyond the 
definition given in S. 349,1. P. C.^ This 
argument overlooks that the definition 
that is given is not the meaning of the 
verb ‘force’ but of the expression ‘to use 
force.' In our opinion there is no reason 
to suppose that tho word ‘forced’ as used 
in S.366.I.P.C., was not used in its ordi¬ 
nary dictionary sense which would in¬ 
clude forced by stress of circumstances. 
Assuming, however, that tho learned 
Judge was not right in tho moaning ho 
gave to the word, the error, even if there 
was any, did not matter, because the 
learned Judge made it plain to tho jury 
that the question they had to consider 
was: 

“whether or not the doctor’s main motive in 
kidnapping or abducting the girl was that she 
ehould be seduced to illicit intercourse with 
himself.” 

It is ‘seduction’ that the jury had to 
deal with and not ‘forge,’ and the ver¬ 
dict shows that tho jury rightly under¬ 
stood tho point. As regards the word 
‘seduced’ the learned Judge told the jury 
by reference to some decided cases that 
though the word ‘seduction' is some¬ 
times used to mean to induce a girl to 
part with her virtue for the first time, 
ifche word as used in the section should 


not be taken to have that narrow mea- 
ing, but that even though a girl may 
have by the first act of seduction sur- 
sendered her chastity, subsequent seduc¬ 
tion for further acts of illicit intercourse 
was also meant to bo included. It hasl 
been urged that this view is wrong and 
as authority in support of this conten¬ 
tion Hex v. Moon (1) has been cited, 
though that case, amongst others, has 
been relied upon by the learned Judge 
and in support of the view he took. We 
are of opinion that the view taken by 
the learned Judge is correct. It is the 
view taken in several reported decisions 
on the section, and is amply supported 
by what Channel, J , as well as the 
Court of appeal says in the case of Itex 
v. Moon (I) as regards the meaning of the 
word. The Court of appeal in that case 
only held that the wider meaning should 
not be given to the word ‘seduction’ as 
used in the particular section of the 
Childrens’ Act, in view of the words 
“or prostitution” that stood next to it. 

The second ground urged is that the 
learned Judge mixed up the two offen¬ 
ces of kidnapping and abduction and did 
not keep the elements of those offences 
separate before the jury. As indicating 
this confusion, reliance has been placed 
upon the following passage in the sum- 


1 "l'shouid also be glad if you would come to 
further finding of fact whether you think 
hat the girl had been kidnapped or abducted 
r kidnapped and abducted." 

This contention in our opinion has no 
ubstance inasmuch as one of the ques- 
ions in dispute in the case was that 

elating to tho age of the girl. If the 
[irl was 16 or over, she could only be 
.bducted and not kidnapped, but if she 
vas under 1G she could be kidnapped as 
rell as abducted if the taking was by # 
orce or the taking or enticing was by 

ieceitful means. ,, 

Thirdly it has been contended that one 

.barge under S. 3G6, I. P. C., should 
lave been split up into two, one relating 
o kidnapping and the other to abduc- 
ion, and it has been said on the autho¬ 
rity of the case of 7sit Sheikh v. Em- 
jeror (2), that it was illegal to frame 
me count of charge setting out both the 
iffences in the alternative. We are not 
,repared to say that a charge of J atter 
-m-fuiomCB. 818=73 L. J. K. B. 505- 
74-J. P. 231. 

(2) A. I. R. 1927 Cal. 203. 
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character contravenes the requirements 
of tho law, far less that there was the 
least prejudice caused to the appellant 
thereby. 

The next ground of objection relates 
to the admission of oral evidence from 
the girl as regards certain letters which 
she said she had received from the ac¬ 
cused and which she returned either to 
a man of the accused named Ram 
Charan, or to the accused himself. This 
ground has been pressed with considera¬ 
ble force. What happened was that no 
exception was taken to the reception of 
this evidence when it was given but 
(several days after the deposition was 
W an application was made objecting 
to it on tho ground that the notice con¬ 
templated by S. 66, Evidence Act, had 
not been given. The learned Judge then 
passed an order that as the accused 
denied having got the letters in his pos¬ 
session this was a case in which he would 
dispense with the notice. It has been 
jurged that the fact that objection was 
inot made at the time did not matter and 
gfchab the subsequent dispensing with of 
|tho notice would not make the evidence 
admissible that was inadmissible at the 
time it was given. Tho first of these 
'propositions need not be disputed- Ka- 
meshwar Pershad v. Amanutulla (3), and 
tho second one is obviously just. But 
there are several answers to the appel¬ 
lant s contention. One is that the lear¬ 
ned Judge might have expunged the evi¬ 
dence that had already been given and 
after dispensing with the.notice, allowed 
the same evidence to be given over again 
this technical defect of procedure that 

™n l 'Ln a K ' n adopfcing this course 
can well be condoned. Another is that 

the case can hardly bo regarded as one 

°, riglnals are “shown or 
ppeai to be in the possession or power” 
of the accused, it not having been 

it not ha 7 • 6 5 hl that thafc was so, and 

ed thatTe 8 ifT \u Q CaS9 ° f the accus - 
«d that he had the letters. It was 

therefore not a case under S. 65, Cl (a) 

but rather under Cl. (c) of that section 

, " as onl y a question of 8u ffi c i! 
enoy of the search that should have been 

2* f0r the reception of 

Z ? ^ f V A denCe - In such a case as 
h .?/ h '° ,al Co “>mittee has pointed out: 

Jff) [1893] 2Q Gal. 53=2 0.w3f“ 6 49~ 
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justify the Court in admitting secondary evi¬ 
dence cf it was a point which wis proper to be 
decided by the Judge of first instance, and was 
to 09 treated as one depending very much on his 
discretion, and th,e conclusion should not be 
overruled except in a very clear <n$a of mis¬ 
carriage of justice: Harrinrit/a Dcbi v. £ 2 # fe¬ 
rritin t (4)” 

Auent this ground it has been also 
urged that sufficient directions were not 
given by the learned Judge to point out 
to the jury the improbability of die girl 
remembering the contents of the letters 
for such a length of time, but we do not 
think that there is anything in this 
objection. 

The fifth ground is a complaint against 
the procedure adopted by the learned 
•Judge in interposing too frequently in 
the midst of the examination and the 
cross-examination of the girl by putting 
questions to her. We have examined 
tho evidence that was elicited in that 
way, and we think that the only object 
of tho learned Judge was to clear up 
matters involved in obscurity, and that 

l I < « , or two points, 

what was said in answer to the question 

put as aforesaid, was in favour of the 

accused. Of course if the learned Judge 

hampered the prosecution or the defence 

by taking the case out of their hands 

that would be a different matter; but no 

complaint of that character was made at 

the time, and there is nothing on which 

auoh a complaint can reasonably be 
made now. 

tJ ! 10 sixfch ground is to the effect that 

or monZd- Ju f^ e 1 n0t give * u «eienfc 

01 piopei directions as regards the non- 

sMuhi r«( l r ses - whst he m 

who are accordion i • 4 P 9r 3ona 

have bean examined by the p* mmSI™ ”* h ° UM 

n,-r aV A ng i i** 1 ? this fcho lfl avned Jud«e 
?. l ° deal specially with ono of 

the giH Th S ° S, h nam0 i y tllQ husband of 

"If 8 T f n he 8a,d generally: 

examined! vo'u mTdraw £ , P ? ducad 

fchoir testimony would nob hnv nferonc9 that 
prosecution c/se ” haV0 su PP^tod the „ 

4 19 Oal, 488=19 T A 90 iT — 

• 177 (P.0,). . A - 79=6 Sar. 
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could have ‘given material evidence'and 
placed the whole list before the jury in 
that way. 

We do not think there was anything 
left unsaid that should have been said 
on the question of non-examination of 
material witnesses. Amongst these wit¬ 
nesses were the astrologer and the 
mother, for whose non-examination a 
good deal of argument has been advan¬ 
ced before us. Hemangini also is men¬ 
tioned in that list. 

It lias been contended as the seventh 
and eighth grounds that the learned 
Judge should have told the jury that if 
the charge of rape failed the evidence of 
the girl and of the other witnesses 
should he regarded as very much dis¬ 
credited. The ninth ground is to the 
effect that on the question of omission 
on the part of the girl to state before the 
Committing Magistrate matters that she 
spoke to in the Court of Sessions the 
Judge's remarks had the effect of mini¬ 
mizing the importance of the omission. 
Wo do not feel pressed by any of these 
grounds. 

The tenth and last ground is a com¬ 
plaint as regards the examination made 
of the appellant by the learned Judge. 
The contention is that after the appel¬ 
lant had declined to make a statement 
the learned Judge should not have put 
questions to him in the way that he did. 
Objection is also taken to the form of 
the questions, their range and their num¬ 
ber and it is also said that the questions 
were of an incriminating character and 
were in the nature of cross-examination. 
Now the first question that the learned 
Judge put and the answer that the ap¬ 
pellant gave to it were as follows: 

“y. Do you wish to miko a statement? You 
aro not hound to do so hut if you do so your 
answers may bo taken into consideration at the 
trial and put in evidenco for or against you. 

11 A. 1 am not guilty. I do not wish to 
make any statement. What I have got to say 
my lawyers will say in the argunient. M 

After this the learned Judge put to 
the appellant a very large number of 
questions covering almost every single 
point which formed the main allegations 
in the case for the prosecution. It is 
true that if an accused prefers to be 
reticent the Court should not hold an 
inquisitorial proceeding, but what was 
done in this case was something entirely 
different. The fact that the appellant 
declined to make a statement would not 
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necessirily indicafco to the Judge that 
the appellant would not like to answer 
specific questions put to him. The ap¬ 
pellant did answer all the questions 
without demur. The questions were not 
inquisitorial or of a cross-examining 
character, and were not intended to fill 
up the gaps, if any, in the prosecution 
case. They were clearly put with the 
object of knowing what portion, if any, 
of the prosecution case was also the 
case for the defence, so that the learned 
Judge might he better able to place the 
case properly before the jury. They 
were also put to give the appellant a 
proper opportunity of explaining, if lift 
he would the circumstances appearing; 
against him in the evidence.. No ad¬ 
vantage has been taken of any slips 
that tiie appellant may have mode in 
his answers. The questions may have- 
been somewhat inconvenient for the ap¬ 
pellant, hut there is nothing therein of 
which he can legitimately complain. 

Wc are unable to hold in appellant’s 
favour upon any of the ten points on 
which the appeal has been pressed. 

The appeal is accordingly dismissed. 

v.B./R.K. Appeal dismissed. 
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Full Bench 

Rankin, C. J. and C. C. Ghose, 
Suhrawardy, Pearson and Page, JJ- 

Emperor 

v. 

Ermanali and others —Accused. 

Full Bench Ref. No. 2 of 1929 in Jury 
Reference No. 41 of 1929, Decided on- 
9th Jaunary 1930. 

* * (a) Criminal P. C., Ss. 274 and 326 (1) 
—Number of persons summoned for trial of 
offence under Penal Code, S. 302—-Summon¬ 
ing less than 18 does not vitiate trial i3 C. 

W. N. 1054, Overruled. 

In a murder ease where the number of jurors 
summoned is 14, nine of whom appear and 
arc chosen by lot, tho trial is not bad by roason 
of the fact that only H jurors have beon 
summoned in contravention of tho provisions 
of Ss. ‘274 and :-2G : A.I.R. 1927 P.C. 44. Appr. 

Mad. 61 ( P.C.), Dist. ; 33 C. W. N. 1054- 
Overruled; A I. R 1930 Cal. 60(2) and 33 
C. W. N. 1053, impliedly overruled 

(b) Criminal P. C., S. 326 (1)—Large area 
of selection in persons attending is not the 
underlying intention of S. 326 (lj. 

Per Rankin, C. J.— It is no part of tho inten¬ 
tion of the legislature to have a largo area ol 
selection in tho persons attending upon the 
summons on the theory that the larger the 
number of eflcctivo names in the ballot b°*v 
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the greater tbo chance the parsons chosen will 
make good jurors. [P 215 C 1] 

(c) Criminal Trial — Court should look to 
substance rather than to form — Criminal 
P. C., S. 537. 

Per Page, /. — When the decision of a 
criminal Court in substance appears to ba 
correct an appeal Court should endeavour to 
uphold the decision even in cases where the 
rules of procedure by which the trial is to be 
regulated have been transgressed ; except where 
the breach of the prescribed rules is of so grave 
a nature, where the form of trial was sub¬ 
stantially different from that provided by law 
for the offence charged, or where, although the 
violation of the rules was not so profound as to 
radically alter the mode of trial, it is proved 
that thereby in the event a failure of justice 
has in fact been occasioned. [P 217 C 1] 

(d) Criminal Trial — Decision just and 
reasonable on merits should not be dis¬ 
turbed. 

Per Page, J .—Rules and Regulations arc 
intended to be the handmaid and not -the 
mistress of the law ; in criminal proceedings 
it is of the utmost importance that a decision 
ju9t and reasonable on the merits should not be 
disturbed because in the course of the proceed¬ 
ings some flaw can be detected that is not 
fundamental and which is* not proved to have 
worked injustice to the accused, although it 
may constitute a breach of the rules of criminal 
procedure : /?. v. Justice* of the County of 
London, (1993) 2 Q. B. 491, Bel. on. [P 217 C 2) 

(e) Criminal P. C., S. 537—Scope. 

Per Page , J. —Whether a particular breach 
of tho procedure prescribed^ the Code vitiates 
*tho proceedings or not must depend upon the 
gravity of the breach and tho consequences 
that are presumed or proved to*have flowed 
from it: Allen v. Flood , (1901) A.C. 506, Bel. on. 

[P 218 C 1] 

Suresh Chandra Talukdar , Jatish 
Chandra Gulia, Badhika Banjan Guha , 
Sudhansu Sekhar Alukerjce , Surajit 
Chunder Laliiri , and Benod Lai Ghose — 
iov Accused. 

Debendra Narain Bhattacharjec and 
Bikash Chunder Ghose —for the Crown. 

Rankin, C. J.—In this case there 
were nine accused persons. One of them 
was charged with murder under S. 302 
and the remaining eight with an offence 
under S. 302 read with S. 149, I. P. C. 
They were tried by the Sessions Judge 
of Bakarganj with a jury of nine persons 
ehosen by lob from among 14 persons 
who had been summoned to serve as 
jurors under the provisions of S. 326 
•Criminal P. C. The learned Judge, dis¬ 
agreeing with the verdict of the jury 

.o ef o^ d « l ,e ? ftSe t0 fcho H 'S h Court under 
4). 307, Criminal P. C. 

At the hearing of the reference it was 

•objected by the learned advocate for the 

accused that the jury had not been 

constituted in accordance with law and 


that accordingly the proceedings before 
the trial Judge should be set aside 
altogether. The objection taken is not 
that the number of persons who served 
on the jury, namely nine, was not the 
correct number under S. 274, but that 
under S. 320 the number of persons to 
be summoned was not less than IS 
whereas summonses were sent to 14 
persons and no more. 

By S. 326, it is provided : 

“32GM)Tlie Sessions Judge shall ordinarily, 
seven days a* least before the day which he 
m*y from time to time fix for holding the 
Sessions, send a letter to tho District Magis¬ 
trate requesting him to summon as many 
persons named in the said revised list or the 
said special list as s»om to the Sessions Judge 
to be needed for trials by jury and trials with 
tho aid of assessors at tho said Sessions, tho 
number to be summoned not being less than 
double the number required for any such 
trial.” 

Upon this subsection, the first thing 
to notice is that it purports to prescribo 
something that is “ordinarily” to be 
done by the Sessions Judge. He is to 
request the District Magistrate to sum¬ 
mon as many persons as seem to the 
Sessions judge to be needed for trials 
by Jury. The subsection envisages him 
as having fixed time for holding the 
Sessions and the number referred to is 
the number not for any particular trial 
hut for the trials by jury which are to 
take place at the Sessiong. The minimum 
number to which the subsection refers 
is not less than double the number re¬ 
quired for any such trial, i.e., for any 
one of tho trials to take place at tho 
Sessions. 

It has been found convenient in Bengal 
and is a practice generally adopted, to 
fix dates for each particular case to be 
tried before the Sessions Judge and to 
summon a certain number of persons to 
attend on the date fixed in order to 
provide a jury for that particular ease. 
This practice is authorized by S. 327, and 
in the present case it has been followed. 

Under S. 274, Criminal P. C., it is 
provided that where an accused person 
is charged with an offence punishable 
with death, tho jury shall consist of not 
less thah seven persons, and if practi¬ 
cable of nino porsoos. 

How, in dealing with these matters 
this Court has by its decisions from time 
to time laid down four things. Tne first 
is that although a jury is summoned for 
a particular case, the number to b& 
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summoned should always be double the 
number required for the trial. If the 
summoning of persons to act as jurymen 
for the whole of a Sessions as contem¬ 
plated by S. 326 is not to bo carried out, 
nevertheless the direction “not less than 
double the number required for any such 
trial can and should be carried out by 
adopting that minimum in each indi¬ 
vidual case. The standard set by the 
subsection should not be lowered by 
reason that the services of the persons 
summoned are in practice to be utilized 
for one case only : Scrajul Islam v. 
Emperor (1). 

The second thing which this Court 
has laid down is that if by reason of a 
a failure to observe this standard, it 
results, whether from non-attendance of 
jurymen or otherwise, that a jury of nine 
persons cannot bo empanelled for the 
trial of an accused charged with an 
offence which is punishable with death, 
this fact will not entitle the Sessions 
Judge to proceed to trial in such a case 
with a jury of seven,'in other words that 
it cannot ho said that it was impracti¬ 
cable to have a jury of nine merely be¬ 
cause an insufficient number of persons 
have been summoned from the jury list : 
Scrajul Islam v. Emperor (1). 

The third thing which has become 
matter of decision is that in applying 
this standard to such a case it is not 
correct to regard seven as “the number 
required for any such trial” in the ab¬ 
sence of circumstances which make it 
impracticable to have nine. Hence 18 
persons and not 14 persons only should 
be summoned : Duarika Malo v. Em¬ 
peror (2) and Amir Khan v. Emperor (3). 

The fourth thing which this Court has 
determined is that the persons who are 
actually to serve as jurors must be chosen 
in strict compliance with the provisions 
of Ss. 27G to 278, Criminal P. C. and that 
if these provisions are not strictly ob¬ 
served the proceedings will be treated as 
altogether bad : Kedar Nath Mahatov. 
Emperor (4). 

Upon this reference wo aro asked liy 
the learned advocate for the accused to 
hold that notwithstanding that the 
number of persons empanelled on the 
jury was the correct number, and not- 

(1) A. I. R. 1928 Cal. 645=55 'Cal. 794. 

(2) A. I. R. 19S0 Cal. 60=56 Cal. 1154. 

(3) [1929] 33 C. \V. N. 1053,? 

(4J A. I. R. 1923 Cal. 83=55 Cal. 371 (F.B.). 
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withstanding that they have all beery 
chosen from among persons summoned 
to act as jurors in strict accordance with 
the provisions of Ss. 276 and 278, the 
proceedings have been altogether illegal 
and must be quashed because summonses 
were not issued to at least 18 persons. 
Me contends in view of S. 326 that if 
any less number of persons be summoned, 
there is a breach of a mandatory provi¬ 
sion of the law which affects the consti¬ 
tution of the tribunal and renders void 
the proceedings. For this contention 
there is the authority of Emperor v. 
Tamizuddin (5), which is directly in 
point. Tire learned Judges of the Divi¬ 
sion Bench who dealt with the present 
case disagreed with that decision and 
they have referred to.us the following 
questions : 

(1) In a murder case where the number of 
jurors summoned is fourteen, nine of whom 
appear and are chosen by lot, is the trial bad 
by reison of the fact that only fourteen jurors 
have been summoned in contravention of the 
provisions of Ss. 274 and 826, Crimiual P. C. ? 

12) Was the case of Emperor v. Tamizuddin 
Ahmed (5), rightly decided ? 

In my opinion these questions should 
be answered in the negative and the 
case should be‘remanded to be dealt 
with on the merits. 

The persons who are summoned to 
attend are chosen by lot (sub-S. 2, S.326) 
and in addition, the accused persons have 
the right of challenge given to them by 
S. 277. Mr. Taluqdar for the accused 
contends that the requirement that the 
number to be summoned shall not be 
less than double the number required for 
any trial finds place in the Code not 
merely for the purpose of ensuring that- 
a sufficient number of persons whose 
names are on the jury list shall attend 
at the hearing and bo found competent 
to be jurors and unobjectionable, but in. 
order that an additional element of 
chance may exist in the interest of the 
accused person who is, therefore, pre¬ 
judiced if the area of selection by lot 
under S. 276 is more limited than S. 326 
contemplates. In Kedar Nath Mahto 
v. Emperor (4). I find in the order of 
reference the following observations : 

“If the accused cannot successfully chal¬ 
lenge him, any one of the persons summoned 
can be a juror to try the case. On this view 
the object of a second choice being mado by 
lot is to eliminate arbitrary or biased choice^as 
between one person summoned a nd another. 

{5j UU*>J 3a W. N. 1054. 
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In the judgment of Buckland, J., in 

which the Full Court agreed, it was said: 

“lathe course of the argument it was sug¬ 
gested that the ballot required by S. 32". (2) as 
to the persons to be summoned, and that re¬ 
quired by S. 276 were intended to benefit the 
prisoner by ensuring as far as possible an un¬ 
biassed and impartial jury, chosen haphazard 
and that this furnishes an additional reason 
for requiring that even when the proviso is to 
be invoked, there shall nevertheless be a ballot. 
With this, in some measure, I agree, but in¬ 
asmuch as the prisoner has a right to chal¬ 
lenge conferred by S. 273, I should be disposed 
to think that the object of the several ballots 
was as much to ensure a fair and impartial in¬ 
cidence of tho duty of service upon juries upon 
those who aro liable to it.*' 


This passage, it is clear, in no way 
conflicts with the other. The conten¬ 
tion before us that if in a murder case 
18 persons are summoned, 9 attend upon 
summons and 9 aro chosen to serve 
without objection, the trial will be good; 
but that if 17 persons are summoned 17 
attend and 9 are chosen without objec¬ 
tion, the trial will be bad. In my judg¬ 
ment very clear reason must be shown 
for any such contention. 

In the interests alike of the jury and 
of tho prisoner, it is desirable that the 
persons who are in fact to serve as jury¬ 
men should not be selected by the con- 
oious choice of any one, whether it he 
the District Magistrate, the Judge or 
any other person. It is necessary in 
practice to summon a greater number of 
persons than is required to serve and 
for this reason'some method of elimina¬ 
tion is required.- This method must be 
free of the dangers attendant upon a 
voluntary choice. It is no part, so far 
as I can see, of the intention of the 
legislature to have a large area of selec¬ 
tion in the persons attending upon sum¬ 
mons on the theory that the larger the 
number of effective names in the ballot 
box the greater the chance that the 
persons chosen will make good jurors. 
-Lh!s aspect of the matter is dealt with 
by the ballot under S. 326 (2) which 

J 1 * the na mes on the jury 
list (with certain exceptions) are to be 

entered for that ballot. There is much 
sense in saying that the jurors are to be 
chosen haphazard from the whole of tho 
jury list but this having been done there 
would indeed be little point in another 
lottery but for the considerations I have 
mentioned. Since mistake, sickness or 
accident may diminish the number of 
persons attending upon summons and 


challenges may diminish their number 
still further, it is reasonably clear that 
the provision as to the number to be 
summoned is not motived by any idea 
that a certain superfluity of jurors is 
required to provide an additional ele¬ 
ment of chance. It is required to meet 
these very contingencies and the ele¬ 
ment of chance is required as a conse¬ 
quence of the superfluity. 

It is said that the requirement as to 
the number to be summoned is “manda¬ 
tory”. This word is used in various 
senses but I understand it to be used as 
the equivalent of “imperative” as dis¬ 
tinct from “advisory" “directory” or 
' facultative". Now if we look carefully 
at the wording of S. 326 we will find it 
to be expressed somewhat loosely. There 
are two clauses which may be compared. 
Immediately after the word “ordinarily" 
comes the phrase: 

“seven days at least before the day which ho may 
frqm time to time fix for holding tho sessions. 

This fixes a minimum in spite of the 
word ordinarily” but [the minimum 
fixed is governed by the word “ordi¬ 
narily”. Tho requirement as to tho 
number to be summoned is also a mini¬ 
mum and in strictness of form it too is 
part of a statement of what the Sessions 
Judge shall “ordinarily" do. The whole 
practice of summoning jurors for special 
cases is *a departure from the strict 
terms of the section and is a departure 
which can be justified under tho word 
“Ordinarily” and by S. 327. If one is 
summoning a number of people from 
whom juries have to bo chosen for the 
trial of several cases, the legislature 
thinks that the numbor to be summoned 
should never fall below double the 
number required for any single case. 
The legislature has not dealt expressly 
with the question whether for the pur¬ 
pose of a single case the minimum might 
be reduced. But the word “ordinarily" 
can bo explained by S. 327 which refers 
to other periods than the period men¬ 
tioned in S. 226" and unless it is so 
explained a very important provision 
which ensures that jurors are to be taken 
from the jury list by means of a ballot 
becomes optional as under the word 
ordinarily" a Judge could in a parti¬ 
cular case ignore the section altogether. 
This he certainly cannot do Brojcndra 
Lai Sxrcar v. Eviycror (6); Bahamal 
(6) [1902] 7 C. W. N. 188. 
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Sheik v. Emperor ( 7). Hence in such 
cases as Scrajul Islam v. Emperor (L), 
this Court has held that the standard 
set by the section for the case contem¬ 
plated therein is in all cases to be com¬ 
plied with. 

When the circumstances which call 
for certain action are in character and 
and number such as can be fully stated 
or clearly implied the Code constantly 
uses the word “shall 4 ’ or other impera¬ 
tive words. The Code is a long list of 
such imperatives some of which have 
reference to matters which are in no way 
vital and many of such 'are directed to 
minor incidents of procedure. But for 
S. 537 there would be grave disadvan¬ 
tages in a Code which makes statutory 
so many and so various requirements. 
That section obviates the difficulty which 
would arise by reason of all irregulari¬ 
ties bearing the character of transgres¬ 
sions of a Statute. 

The Judicial Committee pointed out 
in Subrahmania Iyer v. Emperor (8), 
that though in a sense the merest irregu¬ 
larity may be illegal, it does not follow 
that all illegalities are within the scope 
of S. 537. They did not say or suggest 
that nothing could be cured under the 
section if it was illegal and as the Divi¬ 
sion Bench has pointed out we now 
have in Abdul Rahman v. Emperor (9), 
an express decision to the contrary. 
Both decisions are really a condemna- 
tion of the view that all illegalities are 
as such in the same category for the 
present purpose. In the former case it 
was idle to suggest that there was no 
prejudice. The accused had suffered in 
an aggravated form the very prejudice 
from which the Code intends to save 
him. In Abdul Rahman v. Emperor (9), 
the test applied was whether there was 
ground lor any probable suggestion of 
any failure of justice. The Judicial 
Committee in view of difference of opin¬ 
ion in India and of the fact that no case 
had come before them since Subramania 
Iyer v. Emperor (8), carefully explained 
and applied S. 537 “for the guidance of 
the Courts” and this decision must now 
govern the interpretation of the section 
unless and until the legislature shall see 
tit to amend the sect ion. 

(7) A. I. R. 1927 Oil. 59*= >4 Cal 1029. 

(8) [1902] 25 Mad. 61=28 I.A, 257=11 M.L.J. 

233=9 Sar. IGO (P.C.). 

(9) A. I. R. 1927 P. C. 44=5 Ring. 53= H 

I.A. 90 (P.C.). 


In my judgment the test there laid 
down cannot be evaded by saying that 
the omission here is an omission to do 
what is required by a “mandatory” 
provision .of the Code. Nor by saying 
on the one hand that the summoning of 
jurors is not even a “proceeding before 
or during the trial ’ and on the other 
hand that it is such a matter that a 
defect therein will vitiate the trial. 

1 do not understand what was meant 
when it was said in Emperor v. Tamizud - 
din Ah>nad (5): 

‘ By summoning less than 18 you initially 
reduce the chances of selection by lot and make 
it more possible to pack the jury.*’ 

Nor, save on the footing that one 
illegality is the same as another, can I 
agree that the summoning of less than 
lb persons is on a par with trying 
a murder case with a jury of five. 
The present case lias no analogy to the 
error in the “mode of trial” referred to 
in Subramaniya Iyer v. Emperor (8). 
The fact that the legislature has ex¬ 
pressly provided in S. 537 that in the 
absence of prejudice to the accused an 
omission even to revise the list of jurors 
shall not render a trial void an irregu¬ 
larity which would prima facie entitle 
the accused to “challenge the array” in 
no way inclines me to think that the 
present case is bevond the scope of 
S. 537. 

In the course of the argument before 
us the case was put of some jurors 
having to be chosen from among per¬ 
sons present in Court” whose names 
were not on the jury list and of the 
need for this course having been occa¬ 
sioned by reason that the number of 
persons summoned was insufficient. I 
desire to express no opinion as to the 
effect upon the validity of a trial of such 
events as these. 

Moreover as I have had occasion to 
refer to previous decisions upon ® 0 
and as we are sitting as a Full Bench, I 
think it well to add that in view of 
Abdul Rahman's case sumo of the pre¬ 
vious decisions of this Court may 10 - 
quire to be revised. This case does not 
require us to consider that aspect of tlio 
matter and it should be left for discus¬ 
sion when tho need arises, and when 
specific questions can be considered. 

In my opinion, the view taken by the 
learned Judges who have referred 
matter to tho Full Bench is correct ana 
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the questions which they have propoun¬ 
ded for our decision should be answered 
in the negative. 

The case should he remanded to a 
Division Bench for disposal on the 
merits of the other questions which 
arise. 

C. C. Ghose, J. — I agree, 

Suhrawardy, J. — I agree. 

Pearson, J. —I agree. 

Page, J. —I agree and I desire to add 
some observations on the general ques¬ 
tion raised, which I regard as of prime 
importance. 

The maintenance of law and order in 


India, as in other countries, depends 
mainly upon criminal law and procedure 
being so plain and sensible that ordinary 
persons are not mystified by its intrica¬ 
cies, and recognize that thereby sub¬ 
stantial justice is done between the 
Crown and the accused. No one doubts 
that the utmost precaution should be 
taken to ensure that an innocent person 
is not convicted, but the extent to which 
the administration of the criminal law 
suffers when an obviously guilty person 
succeeds in wading conviction is not so 
fully appreciated. In truth, a miscar¬ 
riage of justice of either description be¬ 
wilders the public, and tends to shake 
the faith that is reposed in the stability 
and good sense of tho Courts that ad¬ 
minister justice in criminal cases. For 
tins reason I am strongly of opinion 
that when the decisions of a criminal 
.bourb in substance appear to be correct 

i an i a , P i )e JJ l C ° urt sbould endeavour to 
uphold the decision even in cases where 

the rules of procedure by which the 
trial is to be regulated have been trans¬ 
gressed ; except where the breach of the 

that 0 fchft l 1UleS , is ° f 30 * rave a nature 
that the form of trial was substantially 

different from that provided by law for 
the llT Char , ged ’ or where, although 

teal it*? l ' adical, y to alter the mode 

event a fa ? pr0V f d . fchafc thereby in the 
event a failure of Just j ce has in . f t 

.been occasioned. 

thln^-k 0 ^ 6 applied, in cases where 

Jo! "been*foil ^ ° f p,0Cedu ™ have 
ther thaifl °wed, to ascertain whe- 
thei theie has been a mis-trial is a l 

the 8ame - namely, whi: 

*tice for if Ik* be0 “ a mi8Cft "iage of jus- 

rin point nf*# 1 ® i ap J? 0al Courfc is satisfied 
nn pomt of f ao fc that the accused 


materially been prejudiced by tho breach 
of procedure clearly a failure of justice 
has occurred; while if by reason of the 
breach of procedure there has in effect 
been substituted another mode of trial 
for that prescribed by the legislature as 
affording the best means of obtaining a 
fair trial, it is presumed that a fair trial 
has not been accorded tho accused, and 
that in that case also there has been a 
failure of justice. In either case, there¬ 
fore, the proceedings pro tanto will be 
set aside upon the ground that by rea¬ 
son of the breach of tho rules of proce¬ 
dure a miscarriage of justice has been 
occasioned. On the other hand, if the 
appeal Court is not satisfied that the 
breach of procedure falls within one or 
other of those categories, in my opinion 
it ought not to hold that the proceedings 
have become vitiated merely because 
there has been a transgression of tho 
prescribed rules by which such proceed¬ 
ings are to be regulated. It is ever to 
be borne in mind that rules and regula¬ 
tions are intended to be the handmaid 
and not the mistress of the law, and 
that in criminal proceedings it is of the 
utmost importance that a decision just 1 
and reasonable on the merits should not 
be disturbed because in the courso nf 
the proceedings some flaw can be detect¬ 
ed that is not fundamental and which is 
not proved to have worked injustice to 
the accused, although it may constitute 
a breach of tho rules of criminal proce- 
d re. Now, in 1901 Subramania Ayyar 
v. Emperor (8), was decided by the 
Pri\ y council. It was a plain case in 
which there had been a flagrant viola¬ 
tion cf a rule of procedure enacted to 
prevo; t the prejudice that an accused 
person inevitably will suffer if he is 
called upon to answer in one trial a 
multiplicity of charges. In that case 
the failure to confirm to the procedure 
laid down in the Code of Criminal Pro¬ 
cedure clearly went to the root of the 
trial, and vitiated it. Lord Halsbury 
(Lord Chancellor) however, in the course 
of delivering the judgment of the Board 
took occasion to animadvert upon the 
view expressed by Maclean, C. J., in 
Abdur Rahman v. Keramat (10) : 

"that because all irregularities aro illegal, as 
he says in a sense, and this trial was illegal, 
that therefore all things that may in his view 
bo called illegal aro, thorofore, by that ono ad- 
jeotivo applied to thorn, become equal in im- 
(10) [1900J 27 Cal. 839.- 
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portance, and are susceptible of being treated 
alike Subrainania Ayyar v. Emperor (8).” 

That, no doubt, was a sound criticizm 
of the propsition enunciated by Maclean, 
C. J., and I apprehend that it would 
equally be incorrect to assert that every 
violation of the Code of Criminal Proce¬ 
dure is curable as that every failure to 
conform to the rules of procedure ipso 
facto vitiates the proceedings. There is 
no magic in the use of the imperative in 
this connexion, and it cannot reasonably 
be contended that each and every trans¬ 
gression of the mandatory rules of proce¬ 
dure set out in the code are ‘equal in 
importance” or “are susceptible of being 
treated alike.” I respectfully agree with 
the observations of Brown, L. J., in R 
v. Justice of the County of London (11): 

“that there is no such exact division of sec¬ 
tions iu Acts of Parliament into those that are 
directory and those that are imperative as is 
ordinarily assumed to be a categorical division 
which exhausts every possible class of section. 
You must look at each Act of Parliament and 
each section to see exactly what it means. No 
other rule of construction of Acts of Parliament 
that I know of is of much use, except to try 
.and find out as best you can what the Act of 
Parliament means, and that is not a rule of 
construction at all.” 

Whether a particular breach of the 
procedure prescribed in the Code vitiates 
the proceedings or not, in my opinion 
must depend upon the gravity of the 
breach and the consequences that are 
presumed or proved to have Ho wed from 
it and I am satisfied that Lord Halsbury, 
whose judgments were permeated with 
sturdy common sense, and who in Allen 
v. Flood (12), laid down : 

“that every judgment must be read as appli¬ 
cable to the particular facts proved or assumed 
to be proved, since the generality of the expres¬ 
sions which may be found there are not in- 
tendod to he expositions of the whole law, but 
governed and qualified by the particular facts 
of the case in which such expressions are to bo 
found ” 

did not intend to encourage in any 
way a tendency to exaggerate the im¬ 
portance of breaches of procedure that 
did not materially affect the due course 
of justice. 

I discern, however, in the numerous 
decisions which purport to bo founded 
upon Subrainania Ayyar v. Fmperor{8) a 
tendency to regard the judgment in that 
case as indicating that, in the opinion of 
the JudicialCommittee, where there has 
been a departure from the strict letter 

(11) lltmj 2 Q. B. 491. 

(12) [1001] A. C. 506. 


of the Code of Criminal Procedure in. 
deed, according to some of the decisions- 
as I venture to think with all due defer¬ 
ence even in matters of mere triviality 
and where it cannot reasonably be sug¬ 
gested that the accused has suffered any 
prejudice—the appeal Court ought to- 
hold that a mistrial has taken place. 
The result has been that the path of a 
Judge exercising criminal jurisdiction is 
beset with pitfalls and obstructions, and 
his attention must needs be diverted un¬ 
duly from the substance to the form of 
the proceedings, lest perchance if he 
fails in any particular to conform to the- 
provisions of the Code the proceedings 
may be set aside. Of course, a Judge 
who deliberately or through inadvert¬ 
ence does not follow the procedure laid 
dow in the Code fails in the performance 
of his duty, but the effect of non-com¬ 
pliance with the statutory rules of pro¬ 
cedure, in my opinion, must vary ac¬ 
cording to the gravity and effect of the 
breach, and the test in each case is whe¬ 
ther the proceedings have resulted in a 
miscarriage of justice. In Allen v. Flood 
(12) Lord Halsbury added ► 

“that a case is only an authority for what 
it actually decides. I entirely dony that it can 
be quoted for a proposition that may seem to 
follow logically from it. Such a mode of rea¬ 
soning assumes that the law is necessarily a 
logical Code, whereas every lawyer must ac¬ 
knowledge that the law is not always logical 
at all." 

and in, my opinion, no sanction or 
warrant can he found in Subramania- 
Ayyar’s case (S) for a method of con¬ 
struction that tends to magnify the im¬ 
portance of technical defects to the detri¬ 
ment of the substance and the merits of 
a case. In my opinion the objection 
raised to the validity of the trial in 
the .present case is misconceived. The 
accused was tried by the statutory 
number of jurors, who were chosen by 
lot without objection or challenge from 
the accused. It is not proved that the 
accused was prejudiced in making his 
defence or in any other way by reason 
of the course that the proceedings took. 
In theso circumstances an argument that 
the trial was a nullity merely because 
only 14 instead of 18 persons wore sum¬ 
moned as jurors is one that with all due- 
deference, in my opinion, ought not to 
bo countenanced, and I agree that a nega¬ 
tive answer should be given to the ques- 
tions that have been propounded. The- 
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case of Abdur Rahman v. Emperor (9). 
decided in 1926 marked the turning of 
the tide, and the decision of the Full 
Bench on this reference will, I trust, 
have the salutary effect in criminal 
matters of discouraging objections that 
are merely technical, and broadening 
the outlook of those whoso duty it is to 
administer justice according to law. 

v.S./R.K. Reference answered. 

A. I. R. 1930 Calcutta 219 

Sdhrawardy and Graham, JJ. 

Obedar Rahaman— Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Revn. No. 1076 of 1928, De¬ 
cided on 8th February 1929, against 
order of Sess. Judge, Chittagong, D/- 
27th August 1928. 

* Criminal P. C., S. 342—Accused cannot 
claim to be examined when he enters upon 
defence after prosecution has closed its case 
and he has once been examined. 

The werd "examination" in S. 312 includes 
oross-examiuation and re-oxamiuation and 
"examined” means completely examinod. 

[P 21!) C 2] 

When the accused outers upon bis defence 
the stage at which ho must be examined under 
S. 342 passes. After tho prosecution has closed 
its case by examining its witness in chief and 
submitting thorn to cross-examination and re¬ 
examination, the accused canuot re-open tho 
prosecution caso by applying for an indulgenco 
from tho Court for further cross-examination 
and then claim tho right that he should bo 
examined over again: A. I. R. 1923 Cal. 196 
and A. I. R. 1923 Cal. 927, Ref. [P 220 C 1] 

Anilcliandra Ray Ghaudhuri —for Pe¬ 
titioner. 

Suhrawardy, J.— This rule has been 
issued upon two grounds. Ground 1 is 
that tho provisions of S. 342, Criminal 
P. C., were not complied with and, 
therefore, the conviction is bad in law. 
The ficts, in so far as they are relevant 
for our present purposes are that, on 
16th May 1928, six prosecution witnesses 
were examined in chief and the accused 
was also examined. The charge was, 
thereafter, framed under S. 354,1. P. C., 
and the prosecution wanted to examine 
some witnesses. On 31st May 1928, the 
next hearing day, the prosecution exa¬ 
mined one more witness and all the wit¬ 
nesses for the prosecution, eight in 
number, were cross-examined by the 
accused. Then the accused was examined, 
presumably under S. 342 and the Magis¬ 
trate’s order runs thus: 

Defence wants to examine six prosecution 


witnesses after this. Of them, the Sub-Inspec¬ 
tor is to be resummoned. Others to come on 
personal recognizance. Accused as beiore. 
Defence will pay costs of all but tbs Sub- 
Inspector. Defence will bring in witnesses on 
next date.” 

On the next date, 14th June 1928, 
seven prosecution witnesses were cross- 
examined and the accused was again 
examined. Only one witness (the Sub- 
Inspector) was not in attendance, and, 
therefore, could not be cross-examined. 
He was examined on the next day of 
hearing, but no further examination of 
the accused was held. It is argued that 
the accused should have been examinod 
under S. 342, after the examination of 
the Sub-Iuspector and, as he was not so- 
examined, his conviction must be held to 
be illegal. ^ 

Section 342, Criminal P. C., lias been 
interpreted by this Court in several 
cases and, in my opinion, has been too 
liberally construed. I do not think it 
will be profitable to discuss it any 
further. S. 342 says that, for the pur¬ 
pose of enabling the accused to explain 
any circumstances appearing in tho 
evidence against him, the Court may at 
any stage of any enquiry or trial, with¬ 
out previously warning tho accused, put 
such questions to him as the Court con¬ 
siders necessary and shall question him 
generally on the case after the witnesses 
for the prosecution have been examined 
and before he is called on for his de¬ 
fence. 

As has been held in Mozahur Ali 
v. Emperor (l) and Dibahanta Chat - 
terjee v. Gour Gopal Mukhcrjec (2), oho 
word “examination” in that section in-| 
eludes cross-examination and re-exami-j 
nation; that is the witnesses have been 
completely examined. Now in the pre¬ 
sent case, the witnesses were completely 
examined on 31st May 1928. The order 
recorded by the Magistrate on that day 
does not expressly say so, but it shows 
that, after the examination of the wit¬ 
nesses was closed and the accused exa¬ 
mined, he was asked to examine his wit¬ 
nesses or he was called upon to enter 
upon his defence. The accused, how¬ 
ever, applied to the Court for permissioa 
to recall some of the prosecution wit¬ 
nesses for further cross-examination. 
That was apparently done under S. 257 
of the Code, which says th at if tho 

(1) A. I. R. 1923 Oal. 196=60 Gal. 223, 

(2) A. I. R. 1923 Cal. 727=60 Gal. 939. 
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accuse 1, after lie has entered upon his 
defence, applies to the Magistrate, etc, 
This must he so, as the order recorded 
by the Magistrate on that date shows 
tint the application to further examine 
some prosecution witnesses was made 
after the examination of the accused; 
and further, that the accused was 
ordered to pay the costs of the prosecu¬ 
tion witnesses for their attendance. 
jThis order could only he passed under 
S. 2 >7. It, therefore, appears that the 
accused hi I already entered upon his 
defence and the stage at which he must 
be examined uader S. 342 had passed. 
;I do not think it proper to hold that 
j after the prosecution lias closed its case 
bv examining its witnesses in chief and 
submitting them to cross-examination 
and re-examination, the accused can 
well re-open the prosecution case by 
applying for an indulgence from the 
Court for further cross-examination and 
then claim the right that he should bo 
examined over again. In my opinion, 
there has been sutlicient [compliance 
with the directory provision of the 
section and this ground must be over¬ 
ruled. 

Ground 2 upon which this rule has 
boon issued is thac two of the witnesses, 
whom the trial Magistrate regarded as 
corroborating the complainant did not 
really corroborate her. The Magistrate, 
in his judgment, says that these two 
witnesses corroborate the story given 
by the girl. One of the witnesses says 
that. 

“the girl tol 1 him that the accused had thrown 
away her pitcher and was pnlliug to tako 
-her away and thereby violated her modesty.'* 

Tho other witness said that: 

“sho said tint Obed.ir hid thrown her pitcher 
aiid was pulling her to take her to the school 
hut.” 

lie also said that ho had heard her 
,cries and saw the accused run away 
from tho bank. This evidence corrobo¬ 
rates the story of tho girl, at any rate 
under S. 157, Evidence Act. I do not 
think that there is any substance in this 
ground. 

The rule is, accordingly, discharged. 

The accused must surrender to his 
bail and serve out the remainder of the 
sentence. 

Graham, J. — I agree that tho rule 
should be discharged. With regard to 
tho first point, it seems to me that the 
entire argument on behalf of the peti¬ 


tioner is one of technicality, rather than 
of substance. I an further of opinion 
that, having regard to the facts and 
circumstances of this particular case, 
there was a proper compliance with the 
provisions of S. 342, Criminal P. C. As 
regards ground 2, on which the rule was 
granted, it may bo observed, in the first 
place, that on reference to the judgment 
of tho appellato Court it does not appear 
that the learned Sessions Judge has 
said anything about the evidence of 
Ivhalilur Rahaman and Cliand Mia cor¬ 
roborating the story of the girl. This 
ground, therefore, was not correctly 
worded. The judgment of the trial 
Court does,'however, refer to there being 
sucli corroboration, and when tho evi¬ 
dence of these two witnesses is referred 
to, it is clear that they do in fact cor¬ 
roborate the story told by the girl. 
There is, therefore, no substance in this 
ground. 

R.M./R.K. Rule discharged. 
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Rankin, C. J. and C. C. Ghosr, J. 

Satya Ranjan Ba'thshi and another — 
Accused— Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 714 of 1923, De¬ 
cided on 5th February -1929, from order 
ot Chief Presy. Magistrate, Calcutta, 
D • 3rd September 1928. 

Penal Code, S. 124-A—It is not necessary 
that rebellion of any form should be advo¬ 
cated in article — Government may be 
brought into hatred and contempt by abuse 
of officials. 

I*, is not necessary for the purposes of S.124-A 
that the article should advocate any form of 
rebellion. So also it is quite possible by abuse 
of Government officials as officials to mike an 
endeavour to bring into hatred or contempt tho 
Government established by law in British 
India: 22 Bom. 112 and .4. I. /?. 1929 Gal. 309, 
R,f. [P 222 C 1] 

B. C. Chatterji, Mrityunjou Chatterji, 
Suresh Chandra Talulcdar, Jyotischan- 
dra Guha, Bkolanath Ray and Binode- 
lal Ghosh —for Appellants. 

N. N. Sircar —for the Crown. 

Rankin, C. J.—In this case tho ap¬ 
pellants have been convictod on a charge 
of sedition under S. 124-A, I. P. C., in 
connexion with an articlo which ap¬ 
peared in tho issue of 20th May 1928, of 
a Calcutta daily newspaper published in 
Bengali and called the Banglar Katha. 
The translation of tho article is befoie 
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us and it is headed “Barbarism in the 
Garb of Gentlemanliness.” We have to 
read the article solely from the point of 
view of seeing whether we are satisfied 
by the internal evideuce of the article 
itself that as a fact the writing or publi¬ 
cation of the article was a successful or 
unsuccessful attempt to bring into hat¬ 
red or contempt or to excite disaffection 
towards the Government established by 
law in British India. It does seem to 
me that, for the purpose of the present 
question, from the words used by the 
writer it is necessary to go into an ana¬ 
lysis of the phrase : 

"The Government established by law iu Bri¬ 
tish India.” 

Since the case of Queen Empress v. 
Bal Ganyadhar Tilak (1) was decided, 
various changes in form and, to some 
extent, in principle, have been intro¬ 
duced into the constitution which ob¬ 
tains in British India. But wo have, in 
this case, to see whether the article is 
an endeavour to express disapprobation 
against certain measures of Government 
without exciting or attempting to excite 
hatred, contempt or disaffection or whe¬ 
ther in one guise or another an attempt 
to excite hatred, contempt or disaffec¬ 
tion towards the Government established 
by law in British India is a part of the 
purpose of the writer. The article be¬ 
gins by a reference to State prisoners 
and persons who have been in prison 
under certain legislation without trial 
by the ordinary tribunals. It makes a 
reference to “living burials” taking 
place every month in the plains of Si¬ 
beria under the Czar of Russia. It goes 
on to say that incidents of a far-away 
land are taking place daily at our own 
doors and that, while there is no Czar in 
a physical form in our country, the ad¬ 
ministrative system which is going on in 
place of the Czar is still more terrible 
than the Czar. I do not think there can 
be any doubt that the administrative 
system which is going on” is a reference 
to the Government established by law 
in British India. It is not a reference 
specifically to any legislation or to the 
exercise of any legislative function, but 
the Government is not the same thing as 

e legislature and the administrative 
system in India as obtaitfirrg at the pre- 
sent time is clearly the object of anim- 
adversion in the artiole. It goes on to 

(1) [1897] 92 Bom. 119. 


say that barbarity is going on under the- 
name of civilization and all its diabolic 
cruelty is dancing under the mark of 
law ; and after that it says that more 
terrible even than the rule of the Czar' 
of Russia is the administration of the 

bureaucracy in India : 

“This is the acmo at onco of barbarism and 
of deceitfulness.” 

Apart from certain exaggerated ex¬ 
pressions about a jail being as hob as lire 
and a reference to self-interested lying 
spies, we come to certain sentences 
which show the standpoint of the article 
for our present purpose. It says that 
even if the State prisoners had been con¬ 
victed after an open trial, the writer 
would not have approved of the sen¬ 
tences. The reason given is that : 

“no country has the right to fetter another 
country to satisfy the thirst for pillage.” 

Here we get a reference, a direct re¬ 
ference, to British rule at large : 

“If the children of an enchained country do 
even take up arms for t^ie deliverance of the 
land of their birth, even then no foreign op¬ 
pressors can have the right to inflict punish- ■ 
mer.t on them.” 

It goes further to talk about tiro in¬ 
human oppression of foreign rule and 
about people having no power to liber¬ 
ate certain persons from the array of the 
bayonets of a handful of foreigners, and 
it speaks of weapons, namely, the weap¬ 
on of boycott of British goods and that 
if it would be possible to break the 
“fangs of Lancashire" by boycotting 
cloths made in foreign countries : 

“the edifice of foreign rule would have in a 
trice tumbled down to the dust of ruin like a 
house of cards.” 

My only purpose in making any cita¬ 
tion from this article is to show why I 
think that tho article (which is certain¬ 
ly full of hatred and bitterness) is dear¬ 
ly directed against the Government 
established by law in British India. It 
is doing exactly what Strachoy, J., in 
tho case cited [Queen Empress v. Bal 
Gangadlinr Tilak (l)J said must not be 
done *. 

“But if ho goes on beyond that, and, whether 
in tho course of comments upon measures or 
not, holds up tho Government itself to the hat¬ 
red or contempt of his readers,—as for instance, 
by attributing to it every sort of evil and mis¬ 
fortune suffered by the people, or dwelling ad¬ 
versely on its foreign origin and character, or 
imputing to it base motives, or accusing it of 
hostility or indiflerenco to the welfare of tho 
people,—then ho is guilty under the section, 
and the explanation will not save him." 

Mr. Chatterji has pointed *out to us 
that, while the artiole advocates the’ 
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boycott of cloth, it doas not in any way 
advocate any form of rebellion. I quite 
appreciate that, but that is not the 
charge. It is quite clear from the sec¬ 
tion itself that this is not a necessary 
element in an oiTonce under S. 124-A. It 
|has been pressed upon us that there are 
expressions which are to be attributed 
to a spirit of exaggeration and which 
may be regarded as excrescences upon 
this article. That, in fact, is true up to 
a point, but I must point out that there 
are exaggerations in this article which 
are of themselves clear evidence of the 
desire to bring the Government into 
hatred or contempt. 

We have beon treated to an argument 
on the strength of the Government of 
India Act of 1919 and on the fact that 
the legislative power in this country is 
no longer in the hands of Government 
otlicials ; and Mr. Chatterji has argued 
that by the legislation of 1919, the law 
of sedition underwent a complete trans¬ 
formation. TIis idea is that “ official¬ 
dom,” to use the word which he tells us, 
no doubt quito correctly, would be a 
better translation of the Bengali word 
•than the word "bureaucracy"—that offi¬ 
cialdom are the servants of the people 
and, therefore, abuse ot officialdom can¬ 
not possibly be an attempt to bring into 
hatred or contempt the Government 
established by law in British India. I 
can only say that in that argument, Mr. 
Chatterji is gravely wrong. It is quite 
.possible, by the abuse of Government 
officials as officials, to make an endea¬ 
vour to bring into hatred or contempt 
the Government established by law in 
British India. There is no necessary 
equivalence between mere legislative 
power and the : 

“‘Governmanfc established by law in British 
India." 

That is a concrete phrsae which ap¬ 
plies to such Government, whatever 
form that Government takes, and is just 
as much applicable to it after the legis¬ 
lation of 1919 as when it was enacted 
years ago. 

We really, in this case, have to see 
whether, after making all reasonable 
allowances, we think it possible to hold 
that this is an article whose criticism, 
however unreasonable, is still legiti¬ 
mate ; or whether it is really an attempt 
to bring into hatred or contempt the 
•.Government established by law in Bri¬ 


tish India. Upon that question, I can 
entertain no doubt whatsoever that this 
article is not only on the wrong side of 
the line, but it is a very long way off the 
line. 

In my judgment, the sentences which 
have been inflicted are very moderate 
and this appeal should be dismissed. 

C. C. Ghose, J.—I agree. On a previous 
occasion, I attempted to indicate within 
what limits S. 124-A is to be worked and 
also endeavoured to make it clear that 
criticisms of measures of Government, 
however strongly worded, provided that 
criticism itself does not come within the 
mischief of S. 124-A, will leave the critic* 
unscathed. In my opinion, this article 
taken as a whole, and after making all 
allowances for the enthusiasm of tho 
writer goes very much beyond the limits 
indicated in my previous judgment in 
the case of the Emperor v. Satya Ran. 
jan Bakshi (2). I am, therefore, of opi¬ 
nion that the learned Chief Presidency 
Magistrate is right in coming to the con¬ 
clusion that this case does come within 
the mischief of S. 124-A and I agree also 
with tho learned Chief Justice that tho 
sentences inflicted are moderate and 
that this appeal should stand dismissed. 

R.M./r.K. Appeal dismissed. 

(2) A.I.R. 1923 Cal. 303. 
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Rankin, C. J., and Patterson, J. 

Ram Gopal Gocnka —Petitioner. 

v. 

Corporation of Calcutta — Opposite 
Party. 

Criminal Revn. Nos. 793 and 794 of 
1929, Decided on Sth August 1929. 

(a) Calcutta Municipal Act (3 of 1923), 
S. 363 (2) —Onus of proving that work wot 
done more than five years previously is on 
owner. 

Under S. 363 (2) the question before tho 
Magistrate is not whether the Corporation has 
shown the date of the work being done or that 
the date was within five years of tho institu¬ 
tion of the proceedings but whether the owner 
has established to his satisfaction that tho 
work has beau done more than five years pre¬ 
viously. (P 223 C 2] 

(b) Criminal P. C., S. 200 —Complaint fox 
demolition of structure by building-sur¬ 
veyor of Calcutta Corporation is complaint 
by public servant and he need not be ex¬ 
amined. 

Under tho Calcutta Municipal Act any 
Municipal officer is a public servant and apart 
altogether from any express provisions, a com¬ 
plaint for demolition of structure made by a 
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tuildings-surveyor of the Coroporation is a 
•complaint bv :v public servant in the discharge 
of his official doty and he need not be ex¬ 
amined as to the complaint when lodging it. 

[P 223 C 2, P 224 C 1] 

(c) Calcutta Municipal Act (3 of 1923), 
S. 557-A (4)—Effect and Scope enunciated. 

The effect of Cl. (4), S. 557-A is this that 
between August 192G and August 1927, in a 
proceeding for demolition of structure under 
S. 303 even although five years may have ex¬ 
pired, a legal proceeding would have been com- 
petent because the clause was intended as an 
•extension of limit in view of tha fact that legal 
proceedings had not been possible effectively 
ior some considerable period prior to the 
amending Act- The clause does not say and 
it does not mean that no legal proceeding 
under S. 557-A is ever to be taken after the 
•expiry of ono year from August 192G. What 
it says is that if in the Act or any other law a 
legal proceeding between August 1926 and 
August 1927 would have been barred it is not 
to be barred until August 1927. Such a clause 
at no time was of any use to anyone except to 
theXorporation, and that in a case in which it 
was desired to get in extension of some restric¬ 
tive period of limitation imposed by some 
■other section of the Act or some other law. 

IP 224 C 2] 

K. N. Chaudhuri, Suresh Chandra 
Taluqdar and Kanaidhan Dutt — for 
Petitioner. 

D. N. Baijcli and Gopcndra Krishna 
Banerji—rlov Opposite Party. 

Rankin, C. J .—In my opinion, this 
P. 793, should be discharged. The 
order complained of is an order direc¬ 
ting demolition of certain struc¬ 
tures mentioned in the order under 
the headings (a), (b), (c) and (d). The 
contention before us is, first, that so 
far as (d) is concerned the rule is not 
pressed. So far as (c) is concerned, it is 
conceded that there is some evidence 
before the Magistrate to show that the 
structures were raised within fivo years 
from the date of the present proceed¬ 
ings. So far as (a) and (b) are con¬ 
cerned, the contention of the learned 
counsel on behalf of the applicant is 
that there is no specific evidence on the 
part of the Corporation to show that 
these structures were erected within 
five years of the present proceedings 
and that the Magistrate should have, 
been satisfied with certain evidence 
called by the owner to the effect that 
the structures were erected more than 
five years from the date of the proceed- 

»*• ground is taken to the 

effect that the whole proceedings be¬ 
fore the Magistrate were bad because 
they were instituted upon a complaint 
made by Mr. C. K. Chatterji and that 
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under S. 200, Criminal P. C., it was 
necessary that Mr. Chatterji should 
be examined, and on this point refer¬ 
ence has been made to a decision 
of this Court in the case of Arnbica Pro- 
sad v. Corporation of Calcutta (1). 

As regards the question of the age of 
the structures the provision of the Cal¬ 
cutta Municipal Act is clear. Sub-S. (2), 
S. 3G3 is as follows : 

“ Notwithstanding anything contained in 
sub-S. (1), no proceeding shall be instituted 
thereunder in respect of any work which has 
been done more than five years before the 
institution of such proceeedings, provided that 
the onus of proving that the work was clone 
more thau five years previously shall lie on 
the owner.” 

Under this provision it is claimed that 
the question before the Magistrate was 
not whether the Corporation had shown 
the date of the work being done or that 
the date was within five years of the 
institution of the proceedings but whe¬ 
ther the owner bad established to his 
satisfaction that the work had been 
done more than five years previously. 
The Magistrate had dealt in a most 
painstaking fashion with this question 
and he has given very good reason, as it 
seems to me, for refusing to be satis¬ 
fied with the evidence of the owner to 
fcbe effect that the work was done more 
than five years from the date of the pro¬ 
ceeding. In my judgment, there were 
materials before him which entirely justi¬ 
fied him in finding, as he has in fact 
found, that the structures in question 
were newly made in 1923-24 and, there¬ 
fore, are within the period of five years 
proscribed by the section which I have 
just referred to. 

On the question whether the proceed¬ 
ings are bad by reason that the com¬ 
plainant was not oxaminod undor S. 200, 
Criminal P. C„ the Magistrate contends 
in his explanation, first, that the Magis¬ 
trate in a case of this sort is not acting 
with a complaint under the Criminal 
Procedure Code at all. Whether that 
view be right or wrong I do not require 
• now to consider. What the Magistrate 
says is that even if this be taken to be 
a complaint under the amended Crimi¬ 
nal Procedure Code there is no need 
any longer to have the complainant ex¬ 
amined when a complaint is filed by a 
public servant acting in the discharge 
ef his official duties. Under the Cal- 
cutta Mun icipal Act any Munioioal offi- 
(1) A. I. R. 1928 Cal. 4S§I - 
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eer is a public servant ; but, apart al- 
together from any express provision, it 
(appears to me plain that if the docu¬ 
ment referred to is to be treated as a 
complaint it is a complaint by the 
Building Surveyor of the Corporation 
acting as a public servant in the 
discharge of his official duties. 

For these reasons, it appears to me 
that this rule must be discharged. 

This R. 791 has been obtained at 
the instance of certain occupiers of the 
premises referred to in the previous rule 
and the only additional ground which 
requires to bo considered is this : It 
appears that these occupiers were made 
parties to the Magistrate’s proceedings 
on J 7th January 1928. The contention 
is that under the amending Act 5 (B. C.) 
of 1920, Cl. (4\ S. 557-A, Municipal Act, 
puts a limit of one year from the date 
of tlie commencement of the Act to the 
time within which proceedings miy be 
taken in such a case as this against a 
party. When one comes to examine 
Cl. (4), S. 557-A, one finds that its real 
meaning is as follows : When the Cal¬ 
cutta Municipal Act of 1923 was first 
passed it contained, as afterwards ap¬ 
peared, insufficient provision for a case 
in which prior thereto an authorized 
structure had been erected and certain 
proceedings taken before the General 
Committee of the Corporation. The 
new Act applied very well to cases 
which arose after it was passed but 
there was no provision which enabled 
cases which had occurred and been in 
part dealt with prior to the passing of 
the new Act to he dealt with under the 
machinery of the new Act. The object 
of Act 3 (B. C.) of I92G was to enablo 
the new machinery to 1)9 applied to 
cases which had arisen prior to the pas¬ 
sing of the Act of 1923. But between 
the date in 1923 when the Calcutta 
Municipal Act was passed and the date 
in 192G which this amendment was made 
there was no valid or effective process 
for taking action with reference to cases 
of work done prior to 1923. The law 
being out of action for a certain period 
it was provided by Cl. (4), S. 557-A as 
follows : 

“ Notwithstanding anything contained in 
this Act or in any other law, a suit or le^al 
proceeding under this section may ho institu¬ 
ted at any time within one year from the com¬ 
mencement of the Calcutta Municipal (Amend¬ 
ment) Act, 192G.” 


We are dealing with a limit of five 
years. The present applicants were 
made parties to the proceedings on 17th 
January 1928, and unless they show 
that these structures were erected be¬ 
fore 17th January 1923 they do nob 
show that they are protected by any 
time limit imposed by the Act. The' 
effect of Cl. (4) to which 1 have referred 
is this that between August 1926 and 
August 1927, in a case such as this, even 
although five years had expired, a legal; 
proceeding would have been competent 
because the clause was intended as an 
extension of limit in view of the fact 
that legal proceedings had not been 
possible effectively lor some consider¬ 
able period prior to tlio Amending Act. 
The clause does not say and it does not 
moan that no legal proceeding un^ler 
S. 557-A is ever to be taken after the 
expiry of one year from August 1926. 
\\ hat it says is that if in the Act or any 
other law a legal proceeding between 
August 1926 and August 1927 would 
have been barred, it is not to be barred 
until August 1927. Such a clause at no 
time was of any use to anyone except 
to the Corporation, and that in a case 
in which it was desired to get an exten¬ 
sion of some restrictive period of limi- 
tition imposed by some other section of 
the Act or soni9 other law. In this 
view of the meaning of the section, it is 
unnecessary for me to examine further 
into the objection taken in this case. 

The Magistrate has in his explanation 
contended that : 

the Corporation does not proceed against the 
tenants. It is only the Magistrate who has 
to hear the tenants under Act J (B. C.) of 1923 
as well as Act 3 (B. C ) of >8S0. The notice on 
the tenants can bo issued at any timo before 
the disposal of th .■ case.” 

He goes on to cite a ruling of this 
Court to tho effect that the law does 
not require specifically that a notice 
should be served on the occupier and 
that it is for the occupier to move the 
Magistrate. Whether there is anything 
in this contention or not, the ground 
upon which this rule was granted is nob 
made out. Tiie ground was that the 
order was barred by limitation under 
S. 557-A. In my opinion, therefore, this 
rule must bo discharged. 

Patterson, J.—I agree. 

v.b./r.K. R n’es dissha rged. 
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Mukerji and Mallik, JJ. 

Nalini Bhusan Boy and others — De¬ 
fendants 2 to 6—Appellants. 

v. 

Tliralal Boy and another —Plaintiffs 
and Defendants—Respondents. 

Appeal No. 452 of 1927, Decided on 
12th April 1929, from appellate decree 
of Addl. Dist. Judge, Tipperab, D/- 15th 
September 1926. 

Bengal Tenancy Act (8 of 1885), Sch. 3, 
Art. 3— Raiyat out of possession of his bold¬ 
ing for two years forfeits his right to sue and 
title and no subsequent occupation within 12 
years can remit him to raiyati status. 

On the gcner.il principle underlying S. 29, 
Lim. Act, if a landlord keeps a raiyat out of 
possession of his holding for the period speci¬ 
fied in Sch. 3, Art. 3, the raiyat not only for¬ 
feits his right to recover possession but his 
title as well and no subsequent possession by 
the raiyat within 12 years of his dispossession 
can remit him to his statuses raiyat: 11 B 
L. R. 237 ; 21 All. 204 and 1C C. W. N. 351, Ref. 

[PS27G1,*] 

Amarcndra Nath Bose , Sarat Chandra 
Basak and Bhagirath Chandra Das- for 
Appellants. 

Gopal Chandra Das and Bisua Nath 
Boy—(or Respondents. 

# i • ~ _ suit out of which 

this appeal has arisen was one for decla¬ 
ration of title and recovery of possession 
with mesne profits. The claim for mesne 
allowed to be withdrawn 
'V th f llbei ' fc y fco institute a separate suit 
therefor. The prayers for declaration 
of title and recovery of possession were 
granted by the decree of the trial Court 
which has been upheld on appeal by the 

w /.f- 88 - Tbo have 

preferred this appeal. 

s J uit to gether with other 
lands constituted the vyoti holding of 

one Ramratan s i! Ramratan had a 

lifetime 'If P ( " ho died d ™8 the 

amed Kitv a b am ' ^ leaving a widow 
BrSabas who 81 * dau 8 hfc er named 

a daimhtl', h Tm' ,ed one B ansi), and 
two 4ns M named . Tu ' fchabasi ("ho had 

£*???? - 

defendant 1 w a P T eSsion to which 

uoienaanc 1 was made a party defen 
dant. It was Suit No. ’247 of 1918 and 
1930 C/29 & 30 


it finally ended in plaintiff’s favour on 
21st July 1920. There were two execu¬ 
tion proceedings. The first one proved 
abortive, the peon having reported that 
the lands were not in possession of de¬ 
fendant 1 but of defendants 4 to 6 who 
are the sons and stepson of defendant 
1. The second one terminated on 4th 
November 1922 when delivery of posses¬ 
sion was made in favour of the plain¬ 
tiffs as against defendant 1. Defendants 
2 and 3 are the sons of the brother of 
defendant l’s deceased husband. The 
plaintiffs' case was that they obtained 
actual possession thiough Court on 4th 
November 1922, and took the paddv 
crops that were standing on the land at 
the time, that they thereafter sowed 
kalai on the lands which were destroyed 
by the defendant’s cattle on 5th Febru¬ 
ary 1923, that they thereafter sowed 
til seeds on lands on 7th and 8th Febru¬ 
ary 1923 but on the last mentioned date 
the defendants ploughed up the lands 
and destroyed the seeds. The plaintiffs 
instituted a criminal case which resulted 
in an acquittal of the accused who were 
made defendants 7 and 8 in the present 
suit. I he suit was instituted on 3rd 
lebruary 1925. 

Defendants 2 to 6 who have preferred 
this appeal were the contesting defen¬ 
dants. Apart from the defences on the 
merits they pleaded that they were in 

possession as landlords since 1323, and 

so the plaintiffs’ claim is barred by the 
special rule of two years limitation. 

m-4!i e n« K fc l . C ?r nte , nfci0n thafc has been 
thf'finl behalf . of J fche appellants is that 
the findmgs arrived at by the Courts be- 

barn?t° lde ° S . aVe the Suifc fl0m the 
no l ft- years rui e of limitation are 

no sufficient. Both the Courts below 

nfiinKff 0 u? 6 f ° UDd ifc P rovcd tha t the 

plaintiffs obtained actual possession of 
e lands by the delivery of possession 

1922 e Th f 6 f n Ult ° n 4tb Novem her 
ivzz. Ihe trial Court proceeded to oh- 

seivo that there being no evidence to- 

show that the defendants were in posses. 

S, ° n iooo W ® en thafc da y and 6thFebru . 
ary i. e ., pn0 r to the sowing of til 
crops by the plaintiffs, the latter must 

dn 1 -in? U 4 ed t0 ba I 6 be6n 50 P^SeSsioo 
duiing this period. Now, there is no. 

Presumption in law in respect of 

land which is capable of being posses- 

and to f^ erC1S f ° f actsof Possession; 
and to the extent that the trial Court 
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relied on the presumption it was not 
correct. J he District Judge, however, 
has found, on a consideration of the pro¬ 
babilities of the case, that the plaintiffs 
held on the possession that they obtained 
on 4th November 1922 and the story of 
their graining kalai and til and of’ the 
same being destroyed and of the plain¬ 
tiffs being dispossessed before 7th and 
8th February 1923 was true. This por¬ 
tion of the judgment of the learned Dis¬ 
trict Judge is not very happily worded, 
but the effect of what he lias said is not 
open to any serious doubt. In our 
opinion the findings are sufficient. 

The next argument that has been ad¬ 
vanced on behalf ot the appellants is 
that the question of the plaintiff s title 
has not been considered by the learned 
District Judge. On the question of title, 
the Munsif observed that it was * prac¬ 
tically admitted ” that Monmohan and 
Sanatan, the plaintiffs vendors were the 
legal heirs of Ramratan, that the sale 
was binding on both of them, and that 
the decree in Suit No. 247 of 1918 opera¬ 
ted as res judicata as against defendant 
1 and Monmohan and Sanatan. The 
District Judge has recorded some obser¬ 
vations which indicate that he was in¬ 
clined to the view that the interest of 
defendant 1 is in reality identical with 
that of defendants 2 to 6, and it is the 
*ame battle which was once fought by 
defendant 1 that is being fought over 
again by defendants 2 to G. The cir¬ 
cumstances may not be sufficient to con¬ 
clude defendants 2 to G by any principle 
of estoppel or res judicata, but at the 
same time, examining the materials on 
the record one finds it extremely diffi¬ 
cult to make out whether defendants 2 
to G have set up any title in themselves 
as against or in conflict with the title of 
defendant 1, and in the circumstances 
we think that what the plaintiffs have 
proved is sufficient to establish that they 
have acquired the interest of Ramratan 
to the lands in suit by their purchase 
irom Monmohan and Sanatan. The ap¬ 
pellants also as we understand them, do 
not seek to reopen this part of the deci¬ 
sion, but the grievance that is made on 
their behalf is that the plaintiffs as pur¬ 
chasers of a non-transferable occupancy 
holding acquired no interest as against 
them, they being cosharor landlords. 
Now the plaintiffs’ case is that the lands 
formed, only a part of the holding and 


did not constitute an entire holding, and 
the appellants never put the contention 
forward before tho trial Court in the 
form of an issue that might be adjudi¬ 
cated upon. There was a ground, being 
ground 8 in the memo, of apneal, before 
the lower appellate Court which may 
be taken to cover this contention; bub it 
does not appear that it was pressed. At 
this late stage they cannot be permitted 
to raise a contention which would 
necessitate an investigation into dis¬ 
puted facts. 

The last contention that has been 
urged on behalf of the appellants is that 
they having dispossessed the plaintiff’s 
vendors in 1323, and no suit having been 
brought against them within two years 
from that dispossession the title of the 
plaintiffs vendors as also of the plaintiffs 
was extinguished by virtue of S. 28, 
Lim. Act. The matter was canvassed in 
the trial Court which disposed of it in 
these words : 

Admittedly their possession, if any, began 
in 1323, so there can be no question of general 
limitation in this case. As regards special 
limitation it must he stated here that posses¬ 
sion by a landlord for over two years gives him 
no title though it bars the tenant’s right to 
recover possession and if by chance, the tenant 
actually gets possession a fresh period of limi¬ 
tation starts from that point unless the ten¬ 
ants’title was completely extinguished by ad¬ 
verse possession for over 12 years prior to dis¬ 
possession. In this view of the case it is quite 
immaterial in this suit as to whother defen¬ 
dant 1 possessed the land or defendants 2 to 6 
prior to the plaintiffs taking delivery of posses¬ 
sion through Court. " 

In our opinion this is not a correct 
view of the law. Under the law of 
limitation as it stood before the statute 
of 1859 the Privy Council enunciated 
the principle in the case of Ganga 
Gobinda Mondal v. Collector of the 24- 
Pargannas (I), in those words : 

14 As between private owners contesting inter 
so the title to the lands, the law has established 
a limitation of twelve years; after that time, it 
doclares not merely that the remedy is barred, 
but the title is extinct in favour of the pos¬ 
sessor. ” 

The principle of that decision was fre¬ 
quently applied to cases governed by 
Act 14 of 1859, and Markby, J., in the 
case of Brindaban Chunder v. Tara 
Chand (2), dealing with a case under 

that Act, observed : 

“ It also appears to me to be the accopted 
doctrine in our Courts that, if a party who has 
been 12 years out of possession, and whos e suit 

(1) [1867] 7 W. R. 21. 

(2) [1873] 11 B. L. R. 237=20 W. R. 114. 
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is therefore baufid, should again get into pos¬ 
session he is not (to use an English phrase) 
remitted to his old title; our Courts adopting as 
pointed out by Sir Lawrence Peel in Skib 
Chinnier v. Shib Kissen (3), at p. 70, the 
English rule that there is no remitter to a 
right for which the party had no remedy by 
action at all. ” 

The principle was first introduced by 
the Indian Legislature in'S. 29, Lim. Act 
9 of 1871 which corresponds to S. 28. 
present Act. There is considerable 
authority for the view that S 28 of the 
Act lays down a rule of substantive law: 
see Pannanand v. Sahebaii (4). It has 
also been held that even in case to 
which the Limitation Act by its terms 
would not apply, the principle of the 
section would still be applicable. In 
the case of Dalip fiui v. Deoki liai (o) 
in which a tenant had failed to apply 
under the North Western Provinces Rent 
Act 1881 for the recovery of Lho occu¬ 
pancy of land of which he had been 


wrongfully dispossessed within the pres¬ 
cribed period it was held that this fail¬ 
ure had the effect not only of barring 
the tenant’s remedy but of extinguishing 
the tenant s right to the occupancy of 
the land. In this case Sbratchey, C. J. 
observed; 

"The cases, howover, so far assist usthafc they 
establish, first that a provision as to limitation 
which in terms merely bars the rom-'dy may 
have the further oflect of extinguishing the 
right, and secondly, that as regards the possos- 
sion and dispossession of immoveable property or 
an interest therein, the latter effect generally 
follows. If this view is correct tho presumption 
appears to bo that on the lapse of the six mon¬ 
th s period proscribed by S. 90 (o), Rent Act, i bo 
defendants right to the occupancy of tho land 
in suit was extinguished and that the posses¬ 
sion which he afterwards forcibly obtainod was 
not that of a tenant who could only bo oiected 
through a revenue Court, but that of a trespasser 
who might be ejected through a civil Court. • If 
on the other hand, this view is not correct tho 

tfme I'lt- 8 °, em ‘° h ,° that thero is n0 >imit of 
time within-which the defendant might not 

forcibly re-occupy.the land and assart the con- 

° A ]"* fc °nan=y. Such a state of 
things would load-to great insecurity in th-> 
occupancy of Jand by tenants holding under 

oMl t r h0ld6r B °° d faith and iQ ignorance 

sfibSfen of 33 • CQni t nt ' 3 olaim - and t0 tho 

™ 01 ,rre B n lar and violent methods 
of recoyoriag possession for tho method which 

ten a n ?’fl 8 be'ne fi L" 3 Pr ° Vided f °' a d -P°-essod 

So far as Art. 3, Soh. 3, Ben. Ten. Act, 
is concerned there is authority for the 
view that where a landlord keeps a ryot 

hi3 holding fo> - 

(3; [1854] 1 Boul. 70. -- 

<4) [1883] 11 All. 433 (F. B.). 

(5) [1839] 21 All. 231=(I833) A. W. N. 3G. 


period specified in that article the ryot’s 
title in the holding is extinguished by 
adverse possession on general principles, 
if not under S. 28, Lim. Act: Nanda 
Kumar Dubij v. Ajodlii/o, Sahu (0). The 
view taken by the learned Munsiff there¬ 
fore is not correct. Jt follows therefore 
that matters could not be permitted to 
be left at the point at which tho learned 
Munsiff purported to leave them. The 
learned District Judge does not appear 
to have considered the question at all. 
Whether lie was expressly invited to 
deal with the matter is not at all clear, 
but there is a ground in the memoran¬ 
dum of appeal, boing ground 6. which 
directly raises the question. 

It would therefore be necessary to 
consider whether the case should be 
sent back to the lower appellate Court 
in order to deal with the question whe¬ 
ther defendants 2 to G were in posses¬ 
sion of the lands in suit after disposses¬ 
sing the plaintiffs or thoir vendors, for a 
period of two years prior to 4th Novem¬ 
ber 1922. It appears that thero are cer¬ 
tain findings in the judgment of the 
District Judge which have a good deal 
of bearing on this question. In tho first 
place there is the fact that of tho five 
defendants 2 to 6, three are the sons and 
two are the nephews of defondant 1. 
The District Judge has found that it has 
not heen’shown that tho interest of these 
defendants was not identical with that 
of defendant 1. He appears also to have 
found that tho story of defendants 2 to 
G -having been in possession was not 
crodiblo, because he says thus: 


Ih-> la11 nro to provo that tho interest of the 
mother and tho rest of tho defendants aro di¬ 
vergent soems to mo to bo fatal to tho thoorv of 
possession sot up by tho contestants. If any¬ 
thing further wore neoded it would bo found In 
para. 7 of the written statement Ex. 2 in the 
previous suit, where Taramoni is made to sav 
that there is litigation hot worn plaintiffs and 
defendants 2 to 6, that because sho had pur¬ 
chased tho property, tho plaintiffs had takon 
a kobala from Moumohan and Sanatau. Sho 
lias miss31 tho opportunity of siyinfi that de¬ 
fendants 2 to G wero in possession thon. and 
thoro is no reason why tho mother should hide 
tho true state of things as thoy now allogo 
nannly the possesion at that time of her sons 
who wore no parties.** 


ihe learned District; Judge has also 
found that the*plea of defendants 2 to 
6 to have been in possession for 8 or 9 
years untenable. In th e face of these 

(G) C 9 L. ] j! 6 232 W * N ' 351=U L °- *<*5=11 
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findings we are not satisfied that any 


useful purpose would be served by mak¬ 
ing an order for remand, and we think 
that we may safely take the aforesaid 
findings as implying that defendants 2 to 
0 have failed to show that they had dis¬ 
possessed the plaintiffs' vendors or were 
in possession for the requisite period. 

We accordingly dismiss the appeal 
with costs. 

V.B./K.K. Appeal dismissed . 
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Graham and Lout-Williams, JJ. 

Tafiz Pramanik and others — Peti¬ 
tioners. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. Ml of 1929, De¬ 
cided on 9th August 1929. 

(n) Evidence Act, S. 32 (1)—Dying decla¬ 
ration can be proved by examining person 
. recording it or person who heard its being 
made—It must be taken as a whole and por¬ 
tion only cannot be allowed. 

The method of proving the dying declaration 
and the method usually adopted is to examine 
the person who recorded the statement as to 
what the deceased said or to examine some 
person or persons who were present at the time 
and heard the statement being made; and the 
statement if admissible must either go in as a 
whole or not at all and if otherwise no portion 
of it should be allowed to go in evidence. 

[P 229 C 1] 

(b) Criminal P. C., S. 299 — Although 
Judge be of opinion that witness ought not 
to be believed for giving different version, 
provided deposition in lower Court is put in 
under S. 288, jury is at liberty to believe 
evidence in lower Court. 

W here deposition of witness for prosecution 
in preliminary enquiry under Chap. 18, is put 
in evidence under S. 288, Criminal P. C., by 
the defence, it is open to jury to believe the 
evidence if they so wished although the Judge 
may be of opinion that the witness having 
given different version in the lower Court ought 
not to be believed. [p 230 C 1] 

(c) Evidence Act, S. 33—Dying declara¬ 
tion made to Sub*Inspector—Sub-Inspector 
examined under S. 208, Criminal P. C., but 
not cross-examined -— Sub* Inspector dying 
before Sessions Trial — Deposition can be 
admitted in evidence. 

'A here the deceased makes his dying declara¬ 
tion as to the cause of his death "to a Sub-Ins¬ 
pector of Police just before death, and the Sub- 
Inspector is examined under S. 208 but not 
cross-examined by defence, if the Sub-Inspector 
dks before Sessions trial, his deposition is ad¬ 
missible under S. 33 in the Sessions trial. 

[P 229 C 1] 

J\. N . Chandhury , Mirtyunjoy Chatto- 
padhya and Nanindra Nath Banerjec — 
for Petitioners. 

Delendra Narain bhattacharya — for 
the Crown. 
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Graham, J. This is an appeal by 
ten persons who have been convicted 
under Ss. 117 and 301 read with S. 149, 
1. P. C. and sentenced to one year’s rigo¬ 
rous imprisonment and six years’ rigorous 
imprisonment respectively, the sentences 
being directed to run concurrently. The 
appellants Nos. 2. 3, 4, 5 and 9 have also 
been convicted under S. 323, I. P. C. and 
sentenced to six months' rigorous impri¬ 
sonment. 

The case for the prosecution was that 
at about II p. m. on the night of 19th 
Aj ril last one Mayan Khan, who died 
subsequently as the result of certain in¬ 
juries received, hearing a noise in his 
cowshed went outside, that he was 
thereupon seized by a number of people 
who dragged him along and trampled 
upon him and beat him severely. His 
brother A yen Khan who went to his aid 
is also alleged to have been beaten. 
Several of Mayan’s ribs were broken and 
he died on the following day. At about 
midnight he had been brought to the 
house of one Jayan Pramanik. Infor¬ 
mation of the occurrence was lodged 
at the thana about a mile distant at 
5 a. m. next morning. In the course of 
the investigation which followed a 
dying declaration was made by Mayan 
to the Sub-Inspector of Police. The 
Sub-Inspector was examined in the com¬ 
mitting Court to prove this, but he died 
befoie the Sessions trial. The prosecu¬ 
tion sought to put in the deposition of 
the Sub-Inspector under S. 33, Evidence 
Act. The learned Sessions Judge held 
that it could not be admitted in evi¬ 
dence on the ground that no specific 
opportunity had been given to cross- 
examine the witness. While, however, 
disallowing the prayer to put in the 
deposition the learned Judge directed 
that portions of the statement itself as 
recorded by the Sub-Inspector, in which 
the names of Mayan Khan’s assailants 
are mentioned, might go in on the- 
ground that some of the witnesses had 
deposed to those statements as having 
been made by Mayan Khan in their pre¬ 
sence to the Sub-Inspector. These facts 
are referred to because one of the main 
points in tho appeal is connected with 
this dying declaration. 

The accused all pleaded not guilty to 
the charges but do not appear to have 
set up any very definite defence. Some 
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of them pleaded enmity and the accused 
Rahimuddi pleaded an alibi. 

On behalf of the appellants objections 
have been taken to tho learned Sessions 
Judge’s charge upon several grounds. 
The ground upon which most stress was 
laid was that the learned Judge having 
rejected the dying declaration as inad- 
missible misdirected the jury by placing 
before the'.n certain portions thereof 
Relating to the names of the accused. 
Now the dying declaration could not as 
such be admitted in evidence. The 
method of proving such a statement, and 
the method, which so far as my experi¬ 
ence goes as usually adopted, is to exa¬ 
mine the person who recorded the state¬ 
ment as to what the deceased said, or to 
examine some person or persons who 
were present at the time and heard the 
[statement being made. In this view of 
jthe matter the learned Sessions Judge 
erred in my opinion in admitting por¬ 
tions of the statement in evidence. It 
appears that those portions were exhi¬ 
bited, as the order of 10th January 1929 
shows. In my judgment too the state¬ 
ment itself as recorded must either go 
in as a whole or not at all. If it is in¬ 
admissible, no portion of it should he 
allowed to go in evidence. 

At the same time the learned Judge 
m my opinion was in error in holding 
that the deposition of the Police Sub- 
Inspector,' which was recorded in the 
committing Court, could not be admit¬ 
ted in evidence, the ground given by 
him for so holding being that specific 
opportunity had not been given to the 
defence to cross-examine the witness, 
f-Evidence Act, provides inter alia 
that the adverse party must have had 
the right and opportunity to cross-exa¬ 
mine. There can be no doubt that tho 
defence had that right under S. 208 (2) 
Criminal P. C., and I do not see how it 
Sa '?. t . hat th0 y had not the oppor- 

del t it If they , Wi3hed fc0 6X0 icise their 
right, ,t seems to me that it was incum- 

bent upon them to claim it. The fact 
f th0 y d,d clo so can only give 

nse to the inference that they did not 

Id th t t C K° SS ' eXamine ia thafc Court, 
^? y r0S0l 7 ed fche cross-exami- 
nation for the Sessions Court. The ad¬ 
option of that course necessarily in- 
volves some risk, though it is not a risk 
which would ordinarily be deemed to 
be a serious one. 


In my judgment it is a case for the 
application of the maxim ‘ omnia prae- 
sumuntur rite esse acta” It can fairly 
be assumed that there was opportunity 
to cross-examine the witness if the ac¬ 
cused had chosen to exercise their right. 
Tho assumption it seems to mo is that it 

existed and not the contrary. Now if 

* 

the deposition had been admitted, as 
I hold it should have been, it is clear 
that it would have been to the disadvan¬ 
tage of the accused, because in that case 
the whole statement Would have gone 
in instead of only a portion. To that 
extent the advantage is with tho accu¬ 
sed. But it is objected in this connexion 
that, if the whole deposition had been ad¬ 
mitted, the defence would have been able 
to cross-examine some of tho witnesses, 
who have deposed concerning it, with 
a view to showing what really took 
place and discrediting the statement as 
recorded, as for example by proving that 
leading questions were put by the Sub- 
Inspector. We find, however, that as 
the result of the admission of a part of 
the dying declaration some of the wit¬ 
nesses wore in fact cross-examined with 
the above object in view, and, that 
being so, there does not seem to lie much 
substance in this objection, or in the 
objections generally with legard to the 
dying declaration. 

The next point which was argued on 
behalf of the appellants was that the 
learned Judge misdirected the jury in 
telling them that they were to discard 
the evidence of certain prosecution wit¬ 
nesses as their story was inconsistent 
wMth the prosecution version, and the 
Public Prosecutor had thought lit to 
declare them hostile; whereas lie ought 
to have made it clear to tho jury that, 
although the prosecution was not en¬ 
titled to roly on any part of the testi¬ 
mony of those witnesses, it was open to 
the jury to rely on their evidence in so 
far as it contradicted, or was inconsis¬ 
tent with the prosecution case and sup¬ 
ported tho defence version. If this 
ground and especially the first part of it 
had been substantiated, we should un¬ 
doubtedly hold that there had been mis. 
direction. The learned Judge does not, 
owever, appear to have given any such 
direction. He certainly lias not put it 
m the form in which it has been stated 
n ground 2 of the memorandum of 
appeal. The only passage in the oharge 
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which appears to support the contention 
on this point is at p. 10 thereof where 
this passage occurs: 

“This witness (the Judge is heie leferring to 
P. \Y. 2 Kafiludrlin) should be wholly dis¬ 
believed for in the lower Court he did not give 
such a version.” 

That direction was apparently meant 
to bo in favour of the defence, for it 
seems to amount to this that the Judge 
told the jury that this witness having 
given two different versions ought not to 
he believed. In substance that appears 
to be a proper direction. It is com¬ 
plained, however, that the Judge omitted 
)to tell the jury that it was open to 
them to believe the evidence which this 
witness had given in the committing 
Court. The deposition of this witness 
was, however, pub in by tlie defence 
under S. 2b8, Criminal P. C., and it was, 
therefore, evidence in the case and it 
was open to the jury to believe that evi¬ 
dence if they so wished. 

The next ground of objection is that 
the learned Judge omitted to draw the 
attention of the jury to the delay in 
lodging the first information. The facts 
in this connexion are that the occur¬ 
rence took place at 11 o' clock at night 
and the information was lodged at the 
thana one mile distant at 5 a. m., the 
following morning. It cannot he said 
that there was any inordinate delay so 
as to impose on the Judge the duty of 
drawing the particular attention of the 
jury to it. 

It was next argued that the Judge 
should have drawn the attention of the 
jury to certain facts referred to in 
ground 1 of the petition of appeal. This 
relates to details and it is obviously not 
possible for a Judge to refer to every 
fact in this charge. We do not think 
that the omission to refer to the parti¬ 
cular matters mentioned in this ground 
can be held to amount to misdirection. 

Grounds G, 7 and 8 in the memoran¬ 
dum of appeal were not pressed by the 
learned advocate for the appellants in 
view of the explanation which has been 
submitted by the Sessions Judge, and 
we think that the learned advocate in 
the circumstances very properly adopted 
this course. At the same time the legal 
advisers of the appellants cannot ho 
altogether excused for making these 
somewhat reckless allegations, in parti¬ 
cular the allegation contained in ground 
F>, which is to the effect that the Judge 


i93a 


misdirected the jury in telling them 
that, if there had been any reasonable 
doubt about the guilt of the accused, 
they would not have been committed to 
the Court of Sessions. It is not in the 
least likely that the learned Judge 
would have given any such direction in 
his charge, and he has categorically 
denied that he did so, and we accept his 
statement. The importance of the 
matter is this that appeals are some¬ 
times admitted on such statements in 
the grounds of appeal, and grounds of 
appeal ought to he carefully drawn up 
and with a due sense of responsibility. 

Grounds 19, 21 and 22 were also 
briefly referred to, but were not seri¬ 
ously pressed, and we do not think that 
there is anything in them which would 
amount to misdirection. 

In the result all the grounds which 
have been urged fail, the appeal is dis¬ 
missed and the convictions and sentences 
are confirmed. 

Lort-Williams, J. —I agree. 

v.B./B.K. Appeal dismissed. 
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B. B. Chose and Panton, JJ. 

Uindusthan Co-operative Insurance 
Society, Ltd. —Appellants. 

v. 

Seen, of State— Respondent. 

Appeal No. 30 of 1925, Decided on 
2lst January 1929, against original 
decree of President, Calcutta Improve¬ 
ment Tribunal, D - 10th November 1924. 

(a) Land Acquisition Act, S. 23 (as amen¬ 
ded by Calcutta Improvement Act," 1911) 
Mode of valuation should be left to discre¬ 
tion of Collector and Court. 

No general principle as regards tho mode 
of valuation can l>o laid down for ascertaining 
the market value of the land to "cqu.red 

under the Land Acquisition Act (1391). rho 
mode of valuation must therefore be left to 
the discretion of the Collector and the Court 
having regard to the nature of the property. 33 

£2. 4*88? 24 C. I V N . 131, Re/. [I* 2.2 C ] 

•£(b) Evidence Act, S. 115 -Representa- 
t ion to operate as estoppel must be of exist¬ 
ing facts and not of mere intention or future 
promites. 

In order that representation may operate as 
an estoppel, it must ho representation of an 
existing fact and not of a mere intention or oi 
future promises. Estoppel does not confer any 
title but is merely a rule of evidence which pre¬ 
vents one party from denying the existence of 
a fact which he represented as existing and 
upon which representation another person has 
been induced to act to his detriment. 

Some plots abutting on certain land were 
sold which was dccribed in the conveyances aa 
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“?laiul kept for the proposed drainage road of 
the Trust. M The purchasers claimed right of 
way over the land by reason o? rule of estoppel. 

Held : that the representation was a mere 
statement of \vh\fc the Improvement Trust was 
going to do with regard to the land which was 
described to be on the boundary cf the plots 
sold and did not confer any title on the pur¬ 
chasers of the plots either by express grant or 
implication. No right of oasement could also 
be created by such statement. Esplei/ v. 
Wilkes, (1872) 7 Ex. 298, Dist. [F 233 C 21 

(c) Easements Act, S. 13 — Land conveyed 
should be surrounded by land belonging to 
others with access only through grantor's 
land. 


For claiming easement of necessity it must- 
be shown that the land conveyed ;s surrounded 
on all sides by lands belonging to third persons 
and the only way of access is over the contin- 
guous land of the grantor. [P 233 C 2] 

(d) Land Acquisition Act, S. 23 (amended 
by Calcutta Improvement Act (5 of 1911), 
Sch. S. 9 (3) (a)—Disposition of land at the 
time of declaration explained. 

A Co-oporativo Insurance Society purchased 
a largo tract of land and proceeded to develop 
the same by driving roads through it with a 
view to sell it in plots. 

Originally the society had been devising 
schomes for the development of the property 
and were not aware of any schomo of the Cal¬ 
cutta Improvement Trust affecting their pro¬ 
perty but when they came to know of the 
scheme by which the Trust proposed to con¬ 
struct a hundred feet wide sewer road affecting 
cheir property fclioy docidod that their own 
scheme for the development of their own pro¬ 
perty should bo made to run in co-operation 
with the scheme of tho Trust. Some plots 
abutting on the land wore sold by the society 
and tho land was described as land kept for 
proposed drainage road of the Trust." Later 
on the declaration under S. 6, Land Acquisi- 
tl ® n l Ac * was published in respect of the schomo 
of the Trust by which tho strip of land left 
undisposed of by the society togethor with 
other lands adjoining it wore declared for 
acquisition. 


Held : that the more fact that tho societ 

knew boforo tho date of declaration that tk 

f“P r ° V0 ' n u ent TrU8t w «s going to acquire tk 

£“1 h. P "/ poses o£ building a road an 

° r °ii eft l 6 ? pon and did not dispose of it h 

thiVnS D °‘' b cons >derod as disposition < 

Snd wl ik ? nd ’ Th0 disposition of tb 
land was thifc it was part of a scheme for ^h 

LVq P aQ C h°-w- ,Un8 - U insmaH Pjots to pure hr 

the area in nrrf 8 "‘f® 8 by drivin 8 throng 

the area m ordor to give access to the plol 

[P 234 C 1 

Malik L N ‘i Sen ' 0u P ta ’ s - M 
peflants d Htrankumar R *V ~for Ap 

H* tt . er > Surendranath Guha anc 
Maulvi Nastm Alt -for Respondent. 

■ B * 1B V J 9 h ° ae - ^--This is an appea 
by the Hmdusthan Co-operative Insu- 


ranee Society, Limited, which will 
henceforth be called the society, against 
the award made by the Tribunal under 
the Calcutta Improvement Act for 
acquisition of a plot of land, about 10 
bighas 17 cottas in area, on account of 
the Trust. The society were claimants 
No. 1 and other persons were also par¬ 
ties as persons interested before the 
Collector. The declaration was made on 
17th November 1920. The society, it 
appears, had acquired a tract of land 
about 162 bighas in area by several 
conveyances between the year 1917 and 
May 1919. They proposed to sell the 
land in small plots to different persons 
as building sites by driving roads 
through the land and make a profit by 
their scheme. A map was prepared by 
the society to show the manner in 
which the land should be disposed of. 

The Collector made an award of 
Rs. 32,000 odd plus the statutory allow¬ 
ance, and he made an apportionment by 
giving shares of the compensation to 
various persons on the ground that they 
were persons interested having rights of 
easement over tho land acquired. He 
stated that the land has been valued on 
the presumption that it was a plot of land 
over which the owners of the plots adja¬ 
cent to it had a right of way. Tho society 
had, before the declaration was made, 
sold a number of plots to different pur¬ 
chasers. But sometime before the decla¬ 
ration, they became aware of the fact 
that tho Trust was going to purchase a 
100 ft. broad strip of land in order to 
construct a road, which has been called 
in tho various documents as their pro¬ 
posed Sewer Road. The society asked 
for a reference to the tribunal under the 
provision of S. 18, Land Acquisition Act, 
both on the ground of valuation and 
also with regard to the question of ap¬ 
portionment. The tribunal took up tho 
case of valuation first, and the matter 
was decided on 10th November 1921. 
But the question of apportionment was 
left undecided on the ground that it was 
a separate matter, which the President 
of the tribunal could deal with sitting 
alone without tho aid of assessors. The 
Tribunal dismissed the claim of the 
society for increased valuation, and 
horn that judgment appeal has been 
preferred to this Court with the requi¬ 
site leave obtained from tho president. 
Ihe appeal came up for hearing on a 
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previous occasion before a Divisional 
Bench of this Court, of which I was a 
member. That Bench considered it 
necessary that the matter of apportion¬ 
ment of compensation should be heard 
immediately after the appeal with re¬ 
gard to the question of valuation, be¬ 
cause the question of the rights of the 
other claimants were mixed up with the 
question of valuation in this particular 
case. The valuation was mado by the 
tribunal, as it was made by the Collec¬ 
tor, on the basis that the other clai¬ 
mants bad some right by way of ease¬ 
ment on the property acquired. That 
right was denied by the society. The 
hearing of this appeal was, therefore, 
adjourned till the decision of the ques¬ 
tion of the rights of the other claimants 
to the property acquired. That matter 
has now been decided by the tribunal 
against those claimants, and they have 
preferred Appeals Nos. 96, 140 and 212 
of 1928, which will bo dealt with after 
this appeal. 

In determining the amount of compen¬ 
sation to bo awarded for the land ac¬ 
quired, reference must be made to the 
addition mado to S. 23, Land Acquisi¬ 
tion Act by the Calcutta Improvement 
Act of 1911. The relevant portion of 
the amendment is that the market value 
of the land shall be deemed to be the 
market value according to the disposi¬ 
tion of the land at the date of the 
publication of the declaration relating 
thereto under S. 6. The learned presi¬ 
dent hold in his judgment that the dis¬ 
position of the land by the society at 
the material time was that they had 
decided that there should bo a road 
running through their property and bet¬ 
ween their two schemes and that the 
width of the road should bo hundred 
feet. Further on, the learned president 
stated that : 

if the matter had rested there, it might 
have been contended on behalf of the society 
that the mere laying out by them of their own 
land in a particular manner would not fix the 
disposition of any part of that land. But that 
could no longer be said if at the material time 
the society had, by their dealings with the 
plots into which they had divided their pro¬ 
perty, created in favour of third parties, rights 
over different parts of the land on the basis of 
that lav out." 

The learned president thereafter found 
that tiio description of a boundary in 
live plots of land, which they had sold, 
i. e., plots 2, 2G, 27, 28 and 30, was 
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either as “ land kept for proposed 100 
feet wide drainage road of the Calcutta 
Improvement Trust" or as “the pro¬ 
posed drainage road of the Trust ” and 
by reason of that, a right of way over 
the acquired land had been granted to 
the various purchasers of those plots by 
the operation of the rule of estoppel 
as against the society. The learned 
president, therefore, held that the land 
was rightly valued by the Collector as 
a road-way, and as it could not have 
been turned to any profitable use by the 
society such would justify a higher 
valuation than what has been put on it 
by the Collector, he dismissed the claim 
of the society. 

Against that judgment it is contended 
on behalf of the society by the learned 
Advocate General that the initial defect 
in finding the market value of the land 
was that the Collector as well as the 
tribunal proceeded to value the rights of 
the society to the land separately on the 
supposition that it was burdened with 
encumbrances, that it was not the right 
way of finding the market value of the 
land, and that the Collector ought te 
have valued the land with all the bundle 
of rights and left the parties interested 
to claim apportionment of the compen¬ 
sation awarded according to their rights. 
It cannot, however, bo laid down that 
that should be the uniform rule for ar¬ 
riving at the market value of a piece of 
land acquired under the Act. It was 
observed in the case of Trustees for the 
Improvement of the City of Bombay v. 
Jalbhoy Ardeshir Sett (1) cited on be¬ 
half of the appellants, that no general 
principle as regards the mode of valua¬ 
tion can be laid down in finding the 
market value. The same principle was 
laid down in the case of Girisli Chandra 
Roy Choudhury v. Seay, of State (2), to 
which my learned brother was a party, 
and in which all the previous cases 
have been referred to. Instances may 
be cited where it would bo inequitable 
not to take into account the value of 
the different rights which the several 
claimants may have in the land ac¬ 
quired. The mode of valuation must, 
therefore, be left to the discretion of 
the Collector and the Court, having re¬ 
ft) [1<I03] 33 Bom. 493=3 I. C. 757=11 Bom. 

L. R. G74. 

(2) [1020] 24 C. W. N. 184=55 I. G. 150=31 

G. L. J. G3. 
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gard to the nature of the property. But 
the appellants have a grievance in this 
case as regards the apportionment made 
by the Collector. Their case is that, 
after having valued only what may ho 
called the “ subsidiary interest ’ of the 
society in the land acquired, the Collec¬ 
tor proceeded again to give the other 
persons who were supposed to have 
rights of easements over the land a part 
of the compensation or, in other words, 
■the Collector has valued the land neither 
by taking into consideration the whole 
bundle of rights free from all encum¬ 
brances nor by valuing the rights of 
different claimants to the property. 

But the question in this case does not 


depend upon the mode of the valuatior 
by the Collector. The principal ques 
tion in this case is whether the pur 
chasers of the plots, I have mentioned 
above, had a right of way over the land 
by reason of any rule of estoppel a! 
found by the learned president and a< 
contended for on behalf of the Secretary 
of State as well as by the counsel foi 
the different claimants in the othei 
appeals. The main and the most im¬ 
portant case that was dealt with by the 
learned president .in finding that the 
purchasers had a right of way over the 
land acqu ired is the case of Esple,, v. 
W l ke * 0*). It is not necessary to 
state the facts of the case, in detail, 
as they havo been fully dealt with 
by the learned president. It is only 
necessary to say that in that case 

•l T 5 ?? 1 ’ h J the 8 ranfc expressly 'des¬ 
cribed the land demised as abutting 

upon strips of land of his own to the 
tioith and the east and which '•‘weredis- 

/ Cl nT* t0d Upon fche P laa a nd 
theiein called new streets.” The les 

1° l™' thei - ef ore, held to be estopped 
Iiom denying that there were streets 

frontTof lh° D f th ° n0l ' 6h aQd the east 
nonts of the houses to be built on the 

demised lands according to the terms of 

the lease: see p. 303 of the report. It 

seems to me that the facts of that case 

are quite different from those of the 

rl«r nfc 'f 1 D ! ed nofe deal wifch ^e other 
cases referred to, by the learned Presi- 

dent m this connexion, because, in my 

judgment, it is a well established rule 

“ 0lder that re P re90n tation may 
. o p erate as a n estoppel, it h e repre 

(3) ^ T 2 9I 7 8 EX ’ 298=41 L - Ex * 241 = 26 


sentation of an existing fact and of not 
mere intention or future promises. The 
question has been fully discussed in 
Pollock’s Principles of Contract (Appen¬ 
dix, Note 1) and'summarised in Everest 
and Strodo's Law of Estoppel, 3rd Edn., 
p. 279. Estoppel does uog confer any 
title, but is merely a rule of evidence 
which prevents one party from denying 
the existence of a fact, which he repre- - 
sented as existing and upon which re¬ 
presentation, another person has been 
induced to act to his detriment. 

Now, what was the representation 
which was made in describing t he boun¬ 
daries of the plots which had been con¬ 
veyed to the different claimants? As 
the learned President points out, and 
that is borne out by the documents 
(Ex. J for plot 2, Ex. 3 for plot 26, 
Ex. 5 for plot 27, Ex. 11 for plot 23 and 
Ex. 91 for plot 30): that the description 
of the plots couveyed as in the bounda¬ 
ries, was either “ the proposed diainage 
road of the trust ” or “ the proposed 100 
feet wide drainage road of the Calcutta 
Improvement Trust.” It seems to me 
to be quite clear that there was no re-j 
presentation of au existing fact like that 
on which the decision of Espleij v. 
Wilkes (3) proceeded. It is a statement 
of what the improvement trust was go- 1 
ing to do with regard to the land which' 
was described to be on fche boundary of 
the plots sold. It did not 'confer any 
title on the purchasers of the laud sold 
either by express graut or by implica¬ 
tion. It has been argued on behalf of 
the other claimants in fche other appeals 
and I think this argument mav also be 
considered here, that with regard to 
some of the plots they might claim an 
easement of necessity as a right of way 
over this land. But that is quite a dif¬ 
ferent question from the fact that a 
right had been conferred by grant. For 
claiming an easement of necessity, it 
must be shown that fche land conveyed 
is surrounded on all sides by lands be¬ 
longing to third persons, and the only 
way of acccess is over the contiguous 
land of fche grantor. That does nob ap¬ 
pear to have been the fact with regard 
to any of the purchasers of fche different 
plots. _ The only effect of the statement 
made m the boundary seems to me to 
be this that if the improvement trust 
had not made a 100 feet broad road on 
the land contiguous to the plots sold, 
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the purchasers might possibly have a 
claim lor damages on the ground that 
they were induced to pay higher price 
(or the plots purchased on that repre¬ 
sentation than what thee would have 

• 

paid, if it was not stated lo them that 
the improvement trust was going to 
build a wide road there. But, as a mat¬ 
ter of (act, the improvement trust has 
built a road, and we need not consider 
that situation. The only question is 
whether by that description in the 
boundaries of the lands sold a right of 
easement was conferred, and I have al¬ 
ready said that no right of easement 
was conferred by that statement. 

That being so, the only question that 
remains for consideration is as to what 
was the disposition of the land at the 
date of the publication of the declara¬ 
tion. It has been contended by Sir 
Benode Mitter, on behalf of the Secre¬ 
tary of State, that we are bound by the 
findings of fact of the learned President 
that the disposition of the land at the 
material time was that this land acqui¬ 
red should he a road 100 feet broad and 
that according to the provisions of S. 3, 
sub-S. (2), Calcutta Improvement (Ap¬ 
peals) Act, we are bound by the finding 
of the learned Judge which is a finding 
of fact. Now, the first answer to it is 
that there is no evidence on the record 
that the disposition of the land at the 
date of the declaration was such as the 
learned president has found. Secondly, 
it seems that the learned president has 
misapprehended the expression, “ ac¬ 
cording to the disposition of the land at 
the date of the publication of the dec¬ 
laration.” The mere fact that the 
society knew before the date of declara¬ 
tion that the improvement trut was go¬ 
ing to acquire this land for the purpose 
of building a road and, therefore, left it 
vacant, and did not dispose of it by 
sale, cannot he considered as disposition 
of the land as a road. The real disposi¬ 
tion of the land was that it was a part 
of scheme for the purpose of selling it 
in small plots to purchasers as building 
sites and, in pursuance of that scheme, 
they intended to drive roads through 
the land, in order to give access to the 
'various plots they wanted to sell. 

In my opinion, therefore, we must 
consider what was the intention of the 
society at the requisite time with re¬ 
gard to these lands, if they had not the 
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information that the improvement trust 
was going to acquire a portion of the 
land 100 feet in with. That would ap¬ 
pear from one of the documents which 
has been referred to more than once by 
both sides and the oral evidence given 
on behalf of the society. The docu¬ 
ment, I refer lo, is Ex. F, dated 10th 
August 1918, which contains the pro¬ 
ceedings of a meeting of the directors of 
the soceity. From that document it ap¬ 
pears that they became aware of the 
scheme of the improvement trust for 
building a road which was to run partly 
through the society’s property and the 
construction of which was to be taken 
up as an urgent matter. Then it pro* 
ceeds thus: 

“ This might have operated as a har to the 
immediate sale of a considerable number of the 
society's proposed plots. It was, howover, 
found’ possible to avoid this contingency b*J 
making this society‘s proposed development 
road in Scheme No. 2 follow the slightly differ¬ 
ent line of a road projected by the trust (thus- 
avoiding all cross roads in this schome) and 
leaving out of the scheme a strip of along side 
the improvement trust drainage road align¬ 
ment to which the chairman of the trust 
agreed." 

From this document, as well as the 
evidence of the Secretary of the Society,. 
Mr. S. N. Tagore, and that of Mr. C.'K. 
Sarkar, an engineer examined on behalf 
of the soceity, it is apparent that it 
was their intention to drive a 40 feet 
broad road at or about the place which 
they knew was going (o be acquired by 
the trust. The disposition of the pro¬ 
perty should, therefore, be held to be 
building sites with a road 40 feet wide 
for allowing access to the sites that 
were going to he sold. The knowledge 
of the fact that the improvement trust 
was going to build a hundred feet road 
by acquiring a part of their property in¬ 
duced the society to keep vacant a. 
100 feet broad plot of land. But that, 
as I have already said, cannot be taken- 
as the present disposition of the land. 

The question now is what should be 
the valuation of the land acquired. Sir 
Benode Mitter, on behalf of tho Secre¬ 
tary of State, argued that tho matter 
should be sent back to the tribunal for 
working out the valuation. We aye un¬ 
able to agree with that suggestion in 
the particular case. The learned Advo¬ 
cate-General, on behalf of the appel¬ 
lant, pointed out that tho valuer on be¬ 
half of the Secretary of State has* work- 
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ed out the market Value of the land ac¬ 
cording to the scheme as given by Mr. 
C. K. Sarkar on behalf of: the society, 
and we are of opinion that, if that he 
taken as the proper valuation of the 
land acquired, the respondent has no 
right to complain. The valuation can¬ 
not, in any case, be .lower than what 
was stated by the respondent's valuer, 
Satyaprakosh Sarkar. After deducting 
the value of land for a 40 feet road and 
the cost of making the roadway, he lias 
put the value of the land at Rs. 94,330, 
and it seems to me that that is the most 
equitable way of valuing tiie land ac¬ 
quired. It was contended, on behalf of 
the appellant, that this valuation was 
increased by that witness during his 
cross-examination to one lakh odd. We 
have gone through his cross-exami¬ 
nation, and it seems that that increase 
was made on a hypothetical basis and 
cannot be taken as a proper valuation. 

The appeal is, accordingly, allowed in 
part, the award of the Collector and the 
tribunal is varied and the society is 
allowed Rs. 94,000 as the market value 
according to the disposition of the land 
at the time of the declaration plus the 
statutory allowance and damages at the 
rate allowed by the Collector. Having 
legaid to the fact that there has been a 
partial success on both sides, there will 
be no order as to costs in either of the 
Courts. 

Panton, J. —I agree. 

R.M./R.K. Order accordingly. 
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Rankin, C. J. and Mukerji, J. 

Promotha Nath Mozumdar — Defen¬ 
dant—Appellant. 


V. 

Nagendra Nath Mozumdar —Plair 
Respondent. 

Appeal No. 1396 of 1927, Decidod 

I 3 from a PP 0ll *fce 

of Addl. Sub- J udge, Rajshahi, D/- 
March 1927. 

* * CiVil j* C - ° 2I - R - 94—Mortgi 
» nd / r morlga 8 e tuing 

P?Reference to mortgage deed 

J;; 1 ‘fr r°r r,r in ■*■• , 

Ihat in plaint is competent.' 

of ThfnW ? br j°. gs a suit for posses 

nnfer by at tho auc tion 

th^K the m °rtgage deoree in his favour, 
though no reference can be made to the m 
gago decree in order to construo tho sale c< 
ficato or explain any ambiguity thorein, s 


reference in nrrtor to -identify property in the 
siJe certificate with that -claimed in the phinc 
is competent : A. I. R. 1022 P. C. 25*2, Dht. 

[P 236 Cl, 2] 

(b) Civil P. C., S. 100 —Question whether 
description is sufficient to identify property 
is question of fact and cannot be raised -in 
second appeal for the first lime. 

The question under Registration Act, S. 22 i? 
a question whether the description given of a 
property is sufficient to identify that prcpert>. 
And the question whether the description, 
which includes misdescription as well as cases 
of non-description or insufficient description, is 
or is not sufficient to identify the property is 
to be regarded as a question in the first in¬ 
stance of fact. And it is improper to raise ail 
objection regarding such matter in the third 
Court for the first time. [V 237 C 2] 

(c) Registration Act (16 of 1908), S. 22 - 
Misstatement of sub-registry in which pro¬ 
perty situate—Description does not invali¬ 
date document. 

Whore there is a misstatement or misdes¬ 
cription of tho sub-registry in which tho pro¬ 
perty is situate, the description is not co ipso 
insufficient and of such character as to make 
th9 registration of the document invalid : 2 
I • A - *10, Ref. [p 237 C 2] 

(d) Civil P. C., O. 41, R. 23 — Full evidence 
before trial Court and finding by trial Court 
on points involved — Remand cannot be 
ordered. 

Where evidence is fully placed before the 
trial Court and the trial Court has deteimincd 
the several questions one way or the othor, it is 
the duty of the appellate Court Judge if he is 
dissatisfied with the view taken bv the trial 
Judge to come to a proper conclusion on the 
evidence, for himself, after aniving at tho ne¬ 
cessary finding of facts and of law, instead of 
entailing on the parties unnecessary trouble and 
expense of a do novo trial.[P 237 C 2; P 238 C 1] 

Bcjoy Kumar Bh attack ary a for Bires - 
war Bagchi —for Appellant. 

Nirod Banditti Hoy and Jojucsicar 
Mozumdar— for Respondent. 

Rankin, C. J. In my opinion, this 
appeal must fail. There are three points 
that aro taken in this appeal. The 
defendant-appellant is a purchaser of 
the land in suit in the year 1912 at an 
auction sale held in pursuance of a 
money decree. Tho plaintiff is a person 
whose mother got a decree in 1912 upon 
a mortgage of 1909 and in 1914 bought 
the said land at an auction-sale under 
the mortgage decree. The mortgage 
bond comprised sevoral items of property 
It was executed by one Ambica Ivanta 
Mazumdar for Rs. 500 and it comprised 
throe lots of property specified ih diffe¬ 
rent schedules. The plaintiff when he 
brought Ins suit claimed certain land 
describing it in a particular wav and 
there can be no doubt, if one' looks 
simply to the description in the plaint, 
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that the defendant is in possession of 
the land which the plaintiff is claiming. 

The first question which wo have to 
consider is whether it is properly shown 
by the plaintiff’s title deed that the land 
which he has become entitled to is the 
land of tlie plaintiff or is some other 
land—may be, not identifiable by the 
evidence in the case. The plaintiff's title 
deed is, of course, his sale certificate and 
the plaintiff obtained by that sale cer¬ 
tificate a title to the property sold to 
him such as the mortgagor had at the 
date of the mortgage of 1909. Now, the 
sale certificate describes the property as 
Mahal Chak Malanchi bearing No. 403 
in the Touzi of the Rajshahi Collecto- 
rate. It goes on to say that it is situated 
within police station and Sub-Registry, 
Lalpur within the Natore Sub-Division 
of tlie Rajshahi District. It further says 
that the share which the judgment-deb¬ 
tor holds is, 1-anna and 10-gandas and 
that the share of the sadar jama is Rs. 3 
per annum. 

It is said on behalf of the appellant 
that the land in question as claimed in 
the plaint is not known as Chak 
Malanchi. The land in question is part 
of the property comprised in No. 403 
but it is said that what the plaintiff has 
to make out in order to succeed is really 
this that the mortgagor’s share in Mouza 
Harirampur within Pergana Malanchi 
has passed to him. The learned lower 
appellate Court seeing that the certifi¬ 
cate was of a sale in a mortgage decree 
has referred back to the mortgage bond 
and referring back to the mortgage bond, 
it finds that in the sale certificate the 
description is copied verbatim from Sch. 
1 which describes the property mort¬ 
gaged. There can be no doubt, there¬ 
fore, according to the lower appellate 
Court, that the description in the mort¬ 
gage deed is evidence which shows that 
what was meant by the document of 
title, namely, the sale certificate. If 
there was any question of using the 
mortgage deed in order to construe the 
sale certificate and explain any ambi¬ 
guity in the sale certificate or anything 
of that sort, no doubt to have recourse 
to it for that purpose would be errone¬ 
ous. But what we are concerned with 
is not the construction of the sale certi¬ 
ficate. We are concerned to find whe¬ 
ther we can identify the property des¬ 
cribed— it may be not very well, it may 


be inaccurate - the language used in the 
sale certificate. For that purpose. I have 
no doubt at all that extrinsic evidence i§ ! 
competent. In support of the appellant’s 
contention, the only case that has been 
cited to us by his learned advocate is the 
case of Iiamabhadra Naidu v.Kadiriya- 
sami Naickar (l) where the Privy Council 
has pointed out that certificates of sales 
are documents of title which ought not 
to be lightly regarded or loosely con¬ 
strued. But this was said in a case 
where the Privy Council reversed a .de¬ 
cision which had cut down the language 
of a sale certificate by reference to the 
mortgage deed and, in that way, had 
acted contrary to law. The finding of 
fact of the lower appellate Court in the 
present case is that a reference to the 
mortgage deed clearly shows that a cer¬ 
tain share in Mouza Harirampur, within 
Pergana Malanchi is the first of the mort¬ 
gaged subjects. That being so, the lower 
appellate Court was entitled to come to 
the conclusion that the plaintiff had suc¬ 
ceeded in identifying the property com¬ 
prised in the .sale certificate with the 
property claimed in the plaint. Now, it 
is conceded that the defendant is in 
possession of the property claimed in the 
plaint. That being so, we are not fur¬ 
ther concerned with the defendant’s 
title deed except in so far as the defen¬ 
dant might be able to say that his title 
deed had priority over the plaintiff's. 
Prima facie, there is no question of that 
kind because the defendant’s predecessor 
purchased in 1912 in execution of a money 
decree and got only the right, title and 
interest of the judgment-debtor which 
he then had, whereas the plaintill s pre¬ 
decessor purchased the right, title and 
interest which the mortgagor had in 
1909. That being so, the first point 
seems to me to fail. 

The second question is ono as regards 
Lot No. 3. The case made as regards 
Lot No. 3 is that Lot No. 3 was a ficti¬ 
tious property which had no existence 
at all, never belonged to the mortgagor 
and was put in the mortgage deed en¬ 
tirely collusively for the purpose of en¬ 
abling registration to be made within 
the particular Sub-Registry of Mirpur in 
order that the registration might not 
operate to give publicity to the transac¬ 
tion. On that point, the lower_appel- 
T(i) A. I. R. 192-2 I’. C. 252=44 Mad. 433=49 
I. A. 155 (P.C.). 
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late Court found in favour of the defen¬ 
dant. The evidence of the defondant 
was given by producing a register and 
saying that no revenue free estate of the 
kind mentioned in Sch. 3 appeared from 
that register and, therefore, there was 
no such revenue free property as was in¬ 
cluded in Sch. 3 and the item was en¬ 
tirely fictitious. The lower appellate 
Court found that this B register did not 
contain an estate the area of which was 
less than 5 bighas and, as the area in 
this case was not as much as 5 bighas, 
it entirely refused to find from this re¬ 
gister that the property was fictitious. 
Further, it found that it was proved 
that certain items in Lot No. 3 did really 
and in truth lie within the jurisdiction 
of Mirpur Thana and Sub-Registry and 
that there was nothing to show them 
within the Natore Thana and Stib-Regis- 
tery. In these circumstances, the learned 
Judge said that it was difficult to hold 
that any fraud was practised on the Sub- 
Registrar. Jn my opinion, on the evi¬ 
dence which the defendant has adduced 
in this case, there is no substantial 
ground at all for holding that Lot No. 3 
was fictitious and that there was a col¬ 
lusive entry for the purpose of enabling 
registration to be effected in Mirpur 
Thana. That appears to me to be the 
inevitable result of the view taken by 
the lower appellate Court. 

The third point taken was a point 
which was not taken in the first Court 
or in the lower appellate Court at all. 
It is said now that, if one looks to the 
facts as they existed on the date of the 
mortgage deed, Lot No. 1 was, in fact, 
within the Sub-District of Natoro and 
it is said that, as it was described in 
the mortgage as being in another Sub- 
District altogether, namely, Lyalpur, al¬ 
though it was described as being within 
the Sub-Division of Natore the descrip, 
tion was not sufficient to onable the pro¬ 
perty to be identified. In particular, it 
is said that the description was mislead¬ 
ing in that the Sub-Registrar would not 
send notice of this transaction to the 
proper place: he would send it to Lyal¬ 
pur instead of sending it to Natore and 
in that way, it is said, on the authority 
of the decision of a Full Bench of this 
Court in the case of Baij Nath Teicari 
v. Sheo Sahay (2), that .the registration 
was bad and the transaction was in- 

(2) [1691] 18 0al."666 (F.B.).- 
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valid. As to this, it appears to me 
it is too late now to put to us as a pure 
point of law any such contention. The 
question under S. 22, Registration Act, 
is a question whether the description 
given of a piopeity is sufficient to iden¬ 
tify that propeity. It may well he that 
if this matter had been taken at the 
proper time and evidence had been laid 
us to the point, it would have been pos¬ 
sible for the plaintiff to show that al¬ 
though the Sub-Registry was misdes¬ 
cribed, the description of the propeity 
was sufficient for the purpose of identi¬ 
fication. It has to be remembered, as 
it has been pointed out by tho Privy 
Council in the case of Sah Mukhum Lall 
Panday v. Sah Kcondun Lai (3) at 
p. 216 that: 

“it is scarcely reasonable to suppose that it 
was the inteution of the legislature that every 
registration of a deed should be null and void 
by reason of a non-compliance with the provi¬ 
sions of Ss. 19, 21 , or S. 3G, or othor similar 
provisions. It is rather to bo inferred that the 
legislature intended that such errors or defects 
should be classed under tho general words “de¬ 
fect in procedure” in S. 83 of the Act, so that 
innocent and ignorant persons should not be 
deprived of thoir property through any error or 
inadvertenco of a public oflicor on whom they 
would naturally place rolianco." 

I entirely decline to hold that, in any 
and every case, as a matter of law, 
where there is a misdescription or mis¬ 
statement of the Sub-Registry in which 
the property is situated, the description 
is co ip so insufficient and is of such a 
character as to make tho registration of 
the document invalid. It appears to me 
that tho question whether the descrip, 
tion is sufficient to identify the property 
—and I speak now of cases of misdes¬ 
cription as well as of cases of non¬ 
description or insufficient description 
—is to bo regarded as a question, in 
the first instance, of fact. It does 
not appear to me to be right that, forj 
the first time in the third Court, an ob-' 
jection of this character should bo ligJ 
tened to when tho Courts below have 1 
not had evidence taken in respect of it. 

. This brings mo to observe that I en¬ 
tirely fail to understand the procedure 
of the learned Subordinate Judge in 
directing a do novo trial by the first 
Court. Having several difficult questions 
before him whichhad been determined by 
the trial Court in one way, it was the 
duty of the Subordin ate.Tndftt, if i, e was 

3) w 7 p 5« L 210=15 B - lTr. 228=24 

\V. R. 75=3 Sar. 509 (P.C.). 
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dissatisfied with the view taken by tli3 
first Court, to come to a conclusion on 
the evidence for himself after arriving at 
the necessary findings of fact and of law. 
I must strongly deprecate delivering a 
lecture on points of law to the trial 
Court and sending a case back for de novo 
trial to tho Court when there is no rea¬ 
son whatever to think that either party 
had not an opportunity of producing all 
the evidence that it desired to produce in 
tho first instance. That appears to mo 
to amount merely to throwing the work 
of the Court on somebody else. It mul¬ 
tiplies proceedings. I need not say that 
ordinarily, if an appellate Court disagrees 
with tho lower Court and is not satisfied 
with that Court’s opinion, its duty is to 
come to a proper conclusion for itself. 
Prior to the recent amendment of the 
Civil P.C., this Court in second appeal 
being unable at times to come to findings 
of fact was in the unfortunato position 
of having to order a remand after an en¬ 
deavour to explain the law applicable to 
tho case. That is not now the law even 
in this Court. The learned Subordinate 
Judge in the present case ought to have 
come to proper findings for himself in¬ 
stead of entailing on the parties unne¬ 
cessary trouble and expenses of a de 
novo trial. 

In my judgment, tho present appeal 
should he dismissed and the cross-objec¬ 
tion should bo allowed—the result being 
that the plaintiff’s suit is decreed with 
costs in all tho Courts. There will be 
an order that the plaintiff will recover 
klias possession of the suit land from 
tho defendant and mesne profits for 
three years prior to tho suit, and until 
delivery of possession. Such mesne 
profits will he assessed by tho trial 
Court. The defendant will not he en¬ 
titled to redeem the property. 

Mukerji, J. —I agree. 

V.P./R.K. Appeal dismissed. 
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Rankin, C. J., and Mukerji, J. 

Tiir Bikram Kishore Manikya Baha¬ 
dur —Plaintiff—Appellant. 

v. 

liajjab Ali and others —Defendants— 
Respondents. 

Letters Patent Appeal No. 12 of 1929, 
Decided on Gth June 1929, from decree 
of Mitter, J. in S. A. No. 127 of 1928,Re¬ 
ported in A . I. R. 1929 Cal. 201. 


(a) Bengal Tenancy Act (8 of 1885), S. 3 
(9) —Parcel of land comprising undivided 
share is not holding. 

Where the parcel of land let to a tenant com¬ 
prises an undivided share in certain land, the 
letting is not letting of a holding within the 
meaning of the definition. [P 238 0 2] 

(b) Civil P. C., S. 11—Decision of Settle¬ 
ment Officer under S. 104, Ben. Ten. Act- 
No question about undivided portion of land 

Subsequent suit for recovery of rent with 
claim for enhancement under S. 30 (b) is 
not barred — Bengal Tenancy Act as amended 
by (Act 1 of 1907), Ss. 104 and 30 (b). 

Decision of the Settlement Officer under 
S. 101. Ben. Ten. Act (8 of 1885),enhancing rent 
under S. ?0 (b), when no questiou was raised 
as to portion of land being an undivided share, 
is not res judicata in a subsequent suit for re 
covery of rent with a claim for enhancement 
under S. 30 (b). 23 Cal . 707 (P. C.) and 30 
Cal. 339 Ref. [P 239C1.2] 

(c) Bengal Tenancy Act (as amended by 
Act 4 of 1928), S. 3 (9)-Definition has not 
retrospective in operation. 

Definition of “holding” as amended by 
Act 4 of 1928 is not retrospective in operation 
and Court cannot disturb a decision between 
parties correctly arrived at between them ac¬ 
cording to law on the date of decision. 

[P 239 0 1] 

Ramesh Chunder Sen , Birendra Chun - 
der Das and Santimoy Majumdar —for 
Appellant. 

Rankin, C. J.— This is a Letters 
Patent Appeal from the judgment of my 
learned brother Mitter, J. sitting on 
second appeal. This appeal is brought 
by the plaintiff. The suit was brought 
in the Court of tho Munsiff at Comilla 
for recovery of arrears of rent due in 
respect of tho years 1332 to 1332 T, E. 
with cesses and damages. There was a 
claim for enhancement of rent on the 
ground of the rise in the price of staple 
food crops. 

It appears that tho defendants wore 
holding certain agricultural land under 
the plaintiff and were also holding an 
undivided share of tho homestead land. 
According to various decisions of this 
Court, it is now well settled that, where 
the land let to a tenant comprises an 
undivided share in certain land, the 
letting is not the lotting of a holding 
within the meaning of of the definition 
in the Bengal Tenancy Act. On that 
ground, the Courts below have unani¬ 
mously refused to give effect to the 
prayer for enhancement of rent under 

S. 30 (b) Ben. Ten. Act. 

Tho plaintiff in this appeal makes two 
points. One is that tho rocont Act am¬ 
ending the Bengal Tenancy Act has, 
altered the definition of tho word hoi a- 
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jng so that, after that Act has come 
into force, it can no longer be said that 
such a tenancy as the present is not a 
holding within the meaning of the 
definition. Mr. Rarnesh Chunder Sen 
who appeal's for tho plaintiff-appellant 
contended before us that, though the 
amending Act came into force after this 
suit was decided, nevertheless it was 
open to us and we were obliged to give 
effect to the new definition. In my opi¬ 
nion, there are no words in the amend¬ 
ing Act which show or even tend to 
show that the amendment of the defini¬ 
tion is to bo applied with retrospective 
effect; still less is there anything to show 
that on the ground of the amendment, 
the Court is to disturb a decision between 
the parties correctly arrived at accord¬ 
ing to law on the date of the decision. 
That point, therefore, in my opinion, 
fails. 


The second point which was main 
tained before us was this that, bofon 
Chap. 10, Ben. Ten. Act, was amended 
namely in 1898, there was a suit unde 
the old S. 104. Ben. Ten. Act for tin 
settlement of fair rent in respect of thi: 
tenancy. The suit was dealt with by c 
judgment which also dealt with vari 
ous other suits of a like character 
Tho particular question or objoctior 
arising out of the fact that a portion ol 
the land in this case is only an undivi. 
ded share does not appear to have been 
mentioned to the Settlement Officer at 
all But, dealing with the various case* 
before him, the Settlement Officer did 
consider the question whether there was 
anything which protected any of the 
tenancies which he was considering 
from enhancement of rent. He was not 
put m sight of anything which would 
prevent any enhancement of rent in 
any of these cases and he did, in fact 
enhance the rent of this particular hold- 

old Tinf / o° acb , by virtue of the 
old S. 104 under S. 30 (b), Ben. Ten Act 

The question is whether in view of that 

.decs,on the plaintiff in this case is able 

to say to the defendants that they are 

C th t ° m laising tho oblation 
itbfvl h f te T Cy 13 not a holding and 
(b) ThV S d n °- fc • enhancible under S. 30 
'Of*™ • ? eci8, ° n of ^e Settlement 
? 8>ven the force of a decree of 

Co , urt a °d there can be no 

men b thffic ° re, i fchab when ^Settle¬ 
ment Officer enhanced the rent, as he 


did, from Rs. 0-9-0 to Rs. 8-9-0 that 
decision must take effect and that the 
legal rent thereof payable and due was 
Rs. 8-9-0. If, however, it is to be con¬ 
tended that it has been decided against 
the defendants for ail purposes and for 
the purpose of the present case that the 
rent is enhancible, that must be by 
reason of the principle of res judicata. 
It is not any part of the immediate 
effect of the decision of the Settlement 
Officer. Mr. Rarnesh Chunder Sen ap¬ 
preciated in his argument before us that 
there would be some difficulty in apply¬ 
ing tho principle that is some times 
spoken of as constructive res judi¬ 
cata, that is to say, iu applying 
Ex pi. 4 to S. 11, Civil P. C. But, 
on examining the matter, it appears to 
me that there can be no question of res 
judicata iu this case at all because, as 
has been pointed out more than once, 
particularly by the judgment of Lord 
Davey in the case of Gokul Mandar v. 
Piidmanan Sirujh (l), the requirement 
of S. 11, Civil P C. is that the officer 
who decided the issue in the previous 
case must have jurisdiction to decide 
this suit. How, this is a suit for reco-[ 
very of arrears of rent and in no way; 
could that matter be within the juris-! 
diction of the Settlement Officer; and 
consequently it seems to me that there' 
is no question of res judicata in auy 
sense of the word. It has been point¬ 
ed out by a Special Bench of this Court 
in the case of Dharani Kanta Lahiri v. 
Gabar Ali Khan (2) at p. 365 that] 
while the Bengal Tonancy Act says that 
the decision of a Settlement Officer is to 
have the force of a decree of a civil 
Court, it says nothing to giy Q the deci¬ 
sion of the Settlement Officer any force 
beyond what S. 11, Civil P. C. properly 
applied to it would give. Consequently, 
ifc is not possible in this case in any way 
to say that the defendants are preclu¬ 
ded from raising their objection to the 
cnhancemnet of tho rent of their tenancy 
by reason of the decision under S. 104 
old Ben. Ten. Act. 

In these circumstances, it appears to 
me that the conclusion arrived at by 
the learned Judge on second appeal was 
correct and that this appeal fails and 
must be dismisse d. As the respondents 

U) O 9 ) 0 ”'- ,0,=29 I ' A - 1 “=8S„. 

(2) [1903] 30 Cal. 339=7 C. W. N. 33. 
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do not :ij-j car, theio will be no order as 

to cos's. 

Mukerji, J.—I agree. 

v.r. i; k. Apical dismissed. 
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Rankin, C. J., and C. C. Ghose, J. 

Kntral Krishna Sanyal and •others — 
D e f e » cants — A p pe 11 a n ts. 

v. 

Mad : , usudan Chcvdluiri —Plaintiff— 
Risi endent. 

Letters Patent Apjeal No. 84 of 1928, 
Decided on 28th March 1929, from de¬ 
cree cl Mitter, J., D - 1st June 1928, in 
Second Appeals Nos 1004 and 1005 of 
iD2 ? . 

(a) Provincial Small Cause Courts Act, 
Art. 35—Tenant s suit for compensation 
against landlord for trespass and mischief 
to holding is not cognizable by Small Cause 
Court. 

Suit by a -tenant against landlord for re¬ 
covering damages by way of compensation for 
acts of trespass and mischief are exempt from 
the jurisdiction of the Court of Small Causes. 

[P 241 C 1] 

(b) Landlord and Tenant—Trees— Tenant 
has right to enjoyment and benefit of grow¬ 
ing timber during occupancy—Landlord is 
not entitled to enter upon and cut down 
trees without tenant s consent—Bengal 
Tenancy Act (8 of 1805), S. 23. 

A tenant has a right to enjoy all the benefits 
of the growing timber on tho land during his 
occupancy and in the absence of a custom or 
of a contract to the contrary the landlord 
has no right to interfere with the enjoyment of 
his tenant of the trees upon his holding as long 
as the relation of landlord and tenant subsists. 
If thus tho landlord desire to have the privi¬ 
lege during tenancy of entering upon the 
tenant’s holding and cutting down and remov¬ 
ing timber he must procure the consent of the 
tenant in that behalf : (1861) \\\ fl.Gap , 367 

and 30 All. 134. Ref. 22 Cal. 742 and 11 M. 
I. A. 295 (P. C.), Dist. [ P 244 C 1] 

Jalindra Mohan Clioudhury—lor Ap¬ 
pellants. 

Krishna Kamal Moilra —for Respon¬ 
dents. 

Mitter, J.—This is an appeal by the 
plaintiff and arises out of an action 
brought by him for damages for misap¬ 
propriation of a mohua tree which 
stood on the land of defendant 2 and 
which the plaintiff had felled for his 
own use. Tho defence of defendant 2 
was that the mohua stood on his moka- 
rari rnourasi jote under the plaintiff's 
zamindari and he was entitled to the 
timber of the tree both under law and 
under a local custom. The Munsiff held 


that defendant 1 was an occupancy 
raiyat and was not entitled to appro¬ 
priate trees without the landlord’s per¬ 
mission and that there was no custom 
overriding the general law in favour 
of Madhusudan and he decreed the 
plaintiff landlord's suit. Against this 
decision an appeal was taken to the 
Court of the Subordinate Judge Raj. 
shalii with the result that the appeal 
was allowed and plaintiffs’ suit was- 
dismissed. A second appeal has been 
taken to this Court by the plaintiffs. 

A preliminary objection lias been 
taken by the learned vakil for tho res¬ 
pondent to the hearing of this appeal. 
It has been argued that the suit being, 
of a Small Cause Court nature and 
having been valued at less than Rs. 
500 is barred by S. 102, Civil P. C. It 
seems to me that tho preliminary objec¬ 
tion must prevail and second appeal 
No. 1004 is dismissed. The plaintiff, 
however, has put in an application for 
revision in the alternative. It is said 
that as the suit was of a Small Cause 
Court nature and although it was tried 
by a Munsiff under the ordinary proce¬ 
dure as there was a Small Cause Court 
in tho district which could try suits up 
to the value of Rs. 50 no appeal lay to 
the Subordinate Judge and in support 
of this petition for revision the follow¬ 
ing case was relied on : viz., Mohini 
Mahan Roy v. Ramdas Paramliansa 
(L). In my opinion this decision sup¬ 
ports the contention of the plaintiff ap¬ 
plicant before me. The Subordinate 
Judge had no jurisdiction to entertain 
the appeal. Prima facie when a Court 
is faced with a docree which is made 
without jurisdiction it is a very strong 
thing not to interfere in revision be¬ 
cause otherwise all sorts of trouble may 
arise. On the merits I think this is 
a case in which I ought to interfere. It 
is now well settled that the right to 
tho timber is in the landlord and the 
defendant had no right to misappro¬ 
priate the tree. The decree of the Sub¬ 
ordinate Judge is set aside and that of 
the Munsiff restored with costs which 
I assess at one gold mohur. Appeal No. 
lOOo.The suit inwhich this appeal arises 
was brought by the plaintiff, now res¬ 
pondent, for recovery of Rs. 200 as 
damages from the defendants,now ap¬ 
pellants. The ca se stated in the pla mb 

TlTA. I. K. 1351 Cal. 4S7. 
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is that tbe defendants landlords had 
entered unlawfully on the land of the 
plaintiff and had unlawfully felled 
the mahua tree which stood in his 
mourasi mokarari jote. The allegation 
in the plaint clearly amounts to crimi¬ 
nal trespass and mischief within the 
meaning of Chap. 17,1. P. C. The defence 
of the appellants raised two grounds (i) 
Madhu the plaintiff had no mourasi 
mokarari jote rignt in the lands; (ii) 
and no right whatever in the tree. Tho 
Munsiff upheld tho first ground of 
defence but negatived the second and 
decreed the respondent's suit for Rs. 
40 only. On appeal the Subordinate 
Judge’affirmed the Munsiff's dscisioD. 

A second appeal has been taken to 
this Court by the defendants. A pre¬ 
liminary objection has been taken to 
the hearing of this appeal on the 
ground that the suit was one of a Small 
Cause Court nature and the second ap- 
jpeal was consequently barred by S. 102, 
|Civil P. C. It seems to me that the pre¬ 
liminary objection is not well founded. 
The allegations in plaint make the acts 
of the defendant one of trespass and 
mischief and this suit being for com¬ 
pensation for acts which fall within 
Chap. 17,1. P. C., are clearly exempt from 
the jurisdiction of the Court of Small 
Causes ; see Art. 35 of Sch. to the 
Provincial Small Causes Court Act (9 of 
1887). It has been argued by the learned 

vakil for the respondent that tbe defence 

of the defendant shows that the act of 
the defendants were done bonafide in the 
assertion of a claim and tho allegations 
in the plaint taken with the defence 
take tho acts out of the definition of 
trespass and mischief as defined in 
the Penal Code, but the answer to this 
contention is that the nature of the 
suit doe? not depend on the defence 
but has to be judged from tbe allega¬ 
tions in the plaint. That being so, the 

suit as laid in the plaint was not a suit 
of a Small Cause Court nature. The 

overruled.^ ° biaCli0n " U8t thenlon b ° 
for M th Br ° i °!? 1 Chakinvarfci who appears 

l his C “ se conte "^ 

that both the Courts below are clearly 

L em)r h ° ldin 6 that the landlord 
bad no right to cut down the trees His 

STn Dfc fK 8 f hat U - Dder th0 goneral law 

t0 trees is vested in the land¬ 
lord, and the right to cut down and 
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sell the trees are ordinary incidents 
of the ownciship in the trees. In 
support of this contention reliance has 
been placed on the decision of the Judi¬ 
cial Committee of the Privy Council in 
tho case of Ruttonji Edulji v. Collector 
of Thana (2). The learned vakil for the 
respondent concedes that the property 
in the trees is under the general law 
vested in the landlords (the defendants- 
appellants) in the present case but- con¬ 
tends that the right lias been cut down 
by S. 23, Ben. Ten. Act. 

Let us examine the section to see if 
this consention is right. S. 23 in the 
concluding part runs as follows : 

“But shall not be entitled to cut down trees 
in contravention of any local custom.” 

Ali that this section lays down is that 
the occupancy raiyat shall be entitled 
to cut down trees unless the landlord 
can establish that there is a custom, 
prohibiting the raiyat from cutting down, 
the trees : see Na/ar Clandra v. 
Ramlal (3). But there is nothing in, 
the section to show expressly that the 
landlords right to cut down trees on tho 
occupancy holding has been taken away. 
It is argued that the same right can not 
coexist in the landlord and tho tenant. 
It is said that ; 

•Lslhatenant has the right tc cut down tho- 
troes tho landlord cannot cut it.” 

It IS said on the. other hand that the 
lands which are let for agricultural pur¬ 
poses form the subject of tho occu¬ 
pancy right and in order that the 
growth of trees may not prejudicially 
affect tho growing of crops the tenant 
is given tho right to cut down trees. It 
is said for the appellant that tho in- 
terest of tho landlord to allow the trees- 

ln M ,aer tbat he m.ko 

piofit from the same when in course of' 

time these trees become lit for valuahle 
timber and it is certainly optional with 
the landlord to cut down the trees 
the j ioj city which undoubtedly be¬ 
longs to him under the general law and' 
it is further said for appellant that to. 
read S. 23 as depriving the zamindar of 
Ins right as proprietor to cut down the 
trees 'would bo to read into it some¬ 
thing which it does not say and which 

can not reasonably be implied from, 
i ts language . 

(2) [ Sc) M ' 'V.R.13-2 Sar- 

(*) Hso^c., , (S . 
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The trees in this case are not sho*.va 
to have been planted by the piaintiti 
tenant nor are they shown to be fruit 
bearing trees. The trees are mhhua 
trees from the fruits of which a certain 
kind of country liquor is made and a 
proiit is made by the tenant. 

In the case of Safar Chandra v. Ham 

La! (3) the following observations occur: 

“So in the cisj of R itionjee Edu'ji v. Co!- 
lector of Tliana tries are said by the Privy 
Council, to 1)3 part of the Un i on which they 
stand and the right to cut thorn down an 1 sell 
them is slid to be incident to the proprietor¬ 
ship of the land.” 

In the same case it was said : 

“Sothit.it miy, we think betaken, that, 
however, the right of .in occupancy fcenint to 
cut down trees on his boiling may hive been 
affcfced by legislition, the property in the 
trees is still hv the general law vested in tho 
zamindar. His proprietiry rights in this res¬ 
pect are subject to modification or it may b? to 
complete extinction by custom, but failing the 
proof of such a custom his right as it formerly 
existed, seems to us to subsist unimpaired.“ 

These observations do not lay down 
anything contrary to the contention of 
the respondent that the proprietary 
rights of tlie zamindar in the trees has 
been cut down by S. 2 5 to this extent 
that he has no right to cut down the 
trees so long as tlie lands are in the 
occupancy of the tenant. It lias been 
argued by the appellant that if owner¬ 
ship of the trees is in the landlord it is 
an ordinary incident of that ownership 
that he has a right to cut it down and 
sell it. If the contention of the res¬ 
pondent, it is said, is right then the 
landlord can never be able to cut down 
valuable timber on the occupancy hold¬ 
ing in cases the occupancy holding con¬ 
tinues to exist for generations as it does 
in most cases and rarely reverts to the 
landlord. An examination of Nafar 
C'landra's cise (3), however, shows that 
the observations refer to the right of 
landlord to felled timber. Under Act 
10 of 1850 the raiyat ha 1 not the right 
to cut down trees except those planted 
by himself : see Abdul Ra'ivianx. Data- 
ram (4), Gduk v. Sabo (5). The Bengal 
Tenancy Act has in this respect im¬ 
proved the status of occupancy raiyats 
bv laying down : 

‘“Ho shall not bi entitle! to cut down trees 
in contravention of any local custom. 

By implication it seems to me that 
S. 23 supports to take away the prop- 
rietarv right of the landlord to cut 
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down the trees and sell them when ho 
liked during the existence of the 
tenancy. The right of occupancy is 
granted with respect to the lands, and 
the right to cut nown trees is given to 
the tenant also in the absence of a pro¬ 
hibitory custom and this does impair the 
right of the landlord to cut down trees 
which is an incident of his ownership in 
the trees, until the tenancy reverts to 
to him. The trees when felled whe¬ 
ther by the landlord or the tenant be¬ 
long to the landlord. On this point 
there is no controversy. In support of 
the respondent's contention the case in 
Ganga Dei v. Badam (6) has been cited. 
I think the Allahabad case supports the 
contention of the respondent. It is said 
in that case : 

“Bat it appears to us to be clear that in the 
absence of a custom or of a contrict to the 
coutr.iry a zemiaiar his no right toTntcrfore 
with the enjoyment by his tenant of tho trees 
upon his holding as long as the relatio i of 
1 milord and tenant subsists. A tenant his a 
right to enjoy all the benefits of the growing 
timber on his land during his occupancy. If 
the zemindar desires to hive the privilege dur¬ 
ing a tenancy of entering upon his tenant's 
holding and cutting clown and removing timber 
he must procure a speci il stipulation from his 
tenant in thatbehilf. In the case of Shaikh 
Ald:il riihmiu v. D alar am Basket (0. the 
learned Ju lg?s laid down that while a zemin¬ 
dar his a right in the trees which the Court 
should nuintiin, tin tenant has a right to 
enjoy all the benefits that growing timber may 
afford him during his occupmcy but has no 
power to cut down the timber and convert it to 
his own use." 

The Allahabad decision follows an 
early Bengal case where it was laid 
down that while a zamindar has a right 
in the trees which the Court should 
maintain the tenant has a right to enjoy 
all the !>eneiits that the growing timber 
may afford him during his occupancy- 
see Abdul Rahman v. Dataram (4). 

An examination of the decision of the 
Judicial Committee in Rultonji v Col - 
lector of. Thana (2) referred to by the 
appellant will show that in that case 
the trees did not from the subject of the 
demise and consequently the proprietary 
right in the trees remained in the zamin¬ 
dar and the landlord had a right to cut 
down the trees and sell. Where trees 
are exempted from the demise there the 
landlord is entitled to enter at all rea¬ 
son a b l e times on the t enant’s_holding 

(0; [L00S] 30 All. 131=5 A. L. J. 93=(l909) 
A. W. N. 51. 


(4) f 1865] W. R. Gap. 3G7. 
.(5) [1874] 21 \V. R. 344. 
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and cut them: see Foa on Landlord 
and Tenant, 6th Edn. p. 109. 

I think the decisions of the Courts 
below are right and must he affirmed 
and the appeal dismissed with costs. 

The application in revision in the 
alternative will be dismissed. 

(Letters Patent appeal having been 
preferred their Lordships delivered the 
judgment as follows) : 

Rankin, C. J. — This is a Letters 
Patent appeal from the concurrent deci¬ 
sion of three Courts in a suit by tlie 
tenant who is an occupancy holder 
against the landlords for damages for 
the landlords' wrongful act in coming 
upon the holding and cutting down a 
certain tree. The tree appears to be a 
raahua tree from which a certain form 
of crude alcohol can be made. Now, 
the tree when cut down was appropri¬ 
ated by the tenant and the present ap¬ 
pellants the landlords have succeeded 
in a suit in which they have recovered 
Es. 40 as damages against the tenant for 
wrongful conversion of the timber. The 
present appeal is an appeal by the land¬ 
lords in which they seek to have it 
established that they were entitled to 
enter upon the holding of the tenant 
and cut down this tree without the ten¬ 
ant’s consent. As I have said, the Mun- 
siff, the Subordinate Judge and the 
learned Judge of this Court in second 
appeal have unanimously negatived that 
contention. In my opinion, on a review 
of the authorities and on principle, they 
are clearly right. 

The first principle in these matters in 
that prima facie the right in the land 
and in trees which are let along with 
the land is in the zemindar and tho 
second principle is that, when the 
zemindar settles a tenant on the land 
that tenant gets certain rights not only 
in the land but also in the trees which 
go with the land. If one looks to S 23 
Een. Te n . Act, ono will find that, by 

virtue of special legislation applicabll 
Jo agrarian holdings in this province, 
the enjoyment of this tenancy includes, 

>n the case of a raiyat who has a right 
of occupancy, a right to use the land in 

imn . m ““ ner which does not materially 
“ P1 “; th o value of the land or render it ■ 

snhWf Purposes of the tenancy- 
subject to this restriction that the ten¬ 
ant shall not be entitled to cut clown 

trees in contravention of any local cus¬ 


tom. From that section, it would ap¬ 
pear that the light of enjoyment which 
a tenant of the present chaiaeter, that 
is the respondent now before us. has in 
his land is a right to have a certain 
limited use of the trees including tho 
right under certain restrictions to cut 
them down. \\ hether or not theie ever 
was a time at which it could he said 
that a tenant of this sort- had no light 
to cut down trees at all, it is clear from 
S. 23 that the position has now changed. 
W e arc not, however, concerned in this 
case with the tenant's right to cut down 
trees : we are concerned with the land¬ 
lords’ right to enter upon the holding 
and cut down trees without the consent 
of the tenant. As regards that matter, 
the eldest authority which need be con¬ 
sulted is I think the case of Abdool 
Rohoman v. Datarom Bashee (4). The 
law, as declared in that case, is reason¬ 
ably clear. It is said tliore that the 
tenant has a right to enjoy all the bene¬ 
fits that the growing timber may afford 
him during his occupancy; but it goes 
on to say and it was no doubt true in 
that case that lie lias no power co cut 
the trees down and to convert the 
timber to his own use. The latter part 
of that clause is broadly speaking still 
true, though it may be modified by local 
custom. 

Apart, however, from the judgment 
as regards the right of the zemin¬ 
dar to the trees, it was held that the 
tenant lias a light to enjoy all the bene¬ 
fits that the growing timber may afford 
him during his occupancy ; and, in that 
case, the claim of tho landlord was to 
have his title in the growing trees de- 
clared and to obtain a declaration that 
tho pretentions of the raiyat were not 
legal. There was no claim, therefore, 
pf the landlord to enter upon the hold¬ 
ing and to cut the trees down. It is 
quite clear that any such claim would 
be inconsistent with the principle upon 
which tho judgment was based. In tho 
case of Ganga Dei v. Badam (6) this 
very question arose. In that case, it 
appears that the landlady instituted a 
suit for declaration of her title to the 
trees. She also prayed for a perpetual 
injunction restraining the tenants from 
offering any obstruction to the cutting 
down and removal by her of the trees 
on the holding. As regards the claim 
fur injunction, it will be seen that it 
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raised the same point as in the present 
case. The plaintiff landlord wanted the 
tenants to he restrained from resisting 
her when she came upon the tenant’s 
land to cut down trees. Curiously 
enough, the first Court accepted that 
contention. But when the case went to 
.the Allahabad High Court, Richards, J., 
dissolved that injunction. The learned 
Judges of the Division Bench upheld 
that decision saying that : 

“the presumption of law and the general rule 
in tho absence of custom is that tue prop?rty 
jin timber on a tenaut's holding vests in the 
zemindar and that the tenant has no right to 
cut and remove such timber. But it appears 
to us to be clear that, in tho absence of a cus¬ 
tom or of a contract to tho contrary, a zemin- 
idar has no right to interfere with the enjoy¬ 
ment by his tenant of tho trees upon his hold¬ 
ing as long as the relation of landlord and 
.tenant subsists. A ten int has a right to enjoy 
jail the benefits of the growing timber on his 
lland during his occupancy. If the zemindar 
desire to have the privilege during a tenancy of 
entering upon his tenant's holding and cutting 
down and removing timber, he must procure a 
special stipulation from his tenant in that 
behalf.” 

It seems to me that, in the other eases 
which have been cited to us, there is 
no law laid down to the contrary. 
We have been referred to the case of 
Na/ar Chandra v. Ram^al (3) where the 
real question was as to the person en¬ 
title! to the felled timber and tho same 
is true of the case of Prodi/ot Kumar 
Tagore v. Gopi Chandra (7). There is 
only one case in all the long line of 
cases which seems to me even to suggest 
that, because tho landlord has general 
proprietary right in the timber, ho is 
entitled to exercise his right by cutting 
it down after the land has been settled 
with the tenant. That case, however, 
in no way bears out the contention. I 
propose to refer to it. It is the case of 
Rutlonjee Eduljee v. Collector of Thana 
(2). In that case, the Court was con¬ 
struing a farming lease of certain jungle 
lands which had been granted by tho 
Government. Tho question arose as to 
whether on certain part of the lan 1 the 
rights granted to the lessee included the 
the right to fell and take away timber. 
Dealing, therefore, with this question 
which was as to the tenant's right to 
cut trees, the argument of their Lord- 
ships was as follows: They pointed 
out that before_the leas e was granted, 

"(7) [1010] 37 Cal. 327=11 C. L. 3 . 200=5 
I. C. 243=14 C. W. N. 487. 


the whole right was in the Government. 
They wont on to say that, if the tenant 
claimed to have the right to fell trees, 
he must do it either by showing that 
that right was a necessary incident of 
the lease by reason of the objects of the 
lease or that he had got it under some 
positive law or under some custom to be 
incorporated in the lease or under the 
express terras of the lease. Now, it is 
the passage upon which thoir Lordships’ 
reasoning is founded which has given 
rise, it would seem, to some misappre¬ 
hension. The passage is this : 

‘‘At the time then that this lease was made, 
the whole of the land and all tho rights con¬ 
nected with the land, subject to such claims as 
third parties might have upon it, belonged to 
the Government. The trees upon the land were 
part of the land and the right to cut down and 
sell those trees was incidont to the proprietor¬ 
ship of the land.” 

So it was, “afc the time that the lease 
was made.” This proposition is no 
authority for the view that a landlord 
after he has leased out the land can 
come upon the holding of his tenant and 
cut down trees without tho consent of 
the tenant. In my judgment, the learned 
Judge has very correctly appreciated the 
state of the law. In that view, the ap¬ 
peal fails and must be dismissed with 
costs. 

C. C. Ghose, J. —I agree. 

v.b./r.k. Appeal dismissed. 


* A. I. R. 1930 Calcutta 244 
Full Bench 

Rankin, C. J. and Suhranvardy and 
Pearson, JJ. 

In the matter of Sojoni Kanta Das. 

and 

In the matter of "India in Bondage : 
Her Right t> Freedom." 

Application under S. 99-B of Criminal 
Proceduro Code, Decided on 3rd January 
1930. 

# Penal Code S. 124-A—It is no defence 
to say that only form and not fact of the 
Government is attacked—Any advocacy for 
change in Government that bring* present 
Government into hatred etc. come* within 

The words used by tho legislature in S. 124-A 
are tho “ Government established by law in 
British India 99 Tho section does not contem¬ 
plate tho probability of attempts being made to 
excite hatred and contempt against 
tions, but uses a clear phrase for a deoni » 
thing and, therefore.it is no defence to say * 
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th’ attempt to oxcito hatred and contempt was 
directed solely against the particular form of 
Government now obtaining in India and not 
against the fact of the Government. Any 
advocacy regarding change in the form of 
Government as bringing into hatred or con¬ 
tempt or exciting disaffection towards the 
present Government comes within the mischief 
of S. 124-A. [P 217 C 2) 

B. C. Chatter)ee—lov Applicant. 

The Advocate General —for the Crown. 


Rankin, C. J/ —This is an application 
by Sojini Kaota Das under S. 99-B, Cri¬ 
minal P. C. in respect of a book entitled 
“ India in Bondage: Her right to Free¬ 
dom " of which he is the printer and 
publisher. On 13th August 1929, the 
Government of Bengal declared every 
copy of this book to be forfeited to His 
Majesty under S. 99-A of the Code. The 
present application is to set aside that 
order on the ground that the book did 
not contain any seditious matter or any 
matter the publication of which is puni¬ 
shable under S. 124-A, I. P. C. Our duty 
is to come to a finding under S. 99-D, 
Criminal P. C., namely, if we are not 
satisfied that the book contains sedi¬ 
tious or other matter of such a nature as 
is referred to in sub-S. 1, S. 99-A, our 
duty is to set aside the order of for¬ 
feiture. 


The book would appear to have been 
first published in December 1928 and 
again in May 1929. The name of the 
author is given as Jaboz T. Sunder¬ 
land. From certain passages in the 
book it would appear that it is addres¬ 
sed to an American audienco and the 
author writes as an American. The 
book, however, was printed in India and 
it is only with its publication in India 
that this Court can be concerned. The 
general thesis or argument of the book 
is that Great Britain has no right to 
rule in India; that British rule in India 
is unjust, tyrannical and highly evil in 
its effects—is a crime against humanity 
and a menace to the worlds freedom 
and peace. The main purpose of the 
book is to remove the impression, said to 
be widespread in America, that British 
■rule in India has been and is a great and 
almost unqualified good. The author 
claims to be well qualified to deal with 
this matter by-reason in particular of 
the fact that he has paid no less than 

^ SlfcS * n< *ia—one in the years 

1H95-96 and again in 1913-14. He 
claims to have read the Indian periodi¬ 


cal press extensively during his visits 
and to have been a regular subscri¬ 
ber since 1896 to no fewer than 7 Indian 
newspapers. Accordingly the reader is 
informed with great thoroughness and 
persistency that any signs of prosperity 
to bo noticed in India are not signs of 
the prosperity of the Indian people but 
only of the English; -that the all-over¬ 
shadowing fact connected with the his¬ 
tory of India in recent years has been 
the succession of famines and tho con¬ 
sequent plague epidemics. That in fact 
there is aiways famine, in the sense 
of starvation on a wide scale somewhere 
in the land. That the people of India 
are growing speedily poorer. The causes 
of India’s impoverishment are set forth as 
being heavy taxation, the destruction of 
her manufactures as a result of British 
rule, the enormous and wholly unneces¬ 
sary cost of her Government and in 
particular the heavy military expense 
of Government. These things are set 
forth as being the evils of foreign rule 
and the only remedy for them is said to 
be self-rule. It further appears, ac¬ 
cording to the author, that England’s 
position in India works much injustice 
to the United States of America:. 

41 When our Government desires to communi¬ 
st 0 upon any matter officially with India, it 
must be done round about by way of tho 
British Ambassador, tho official not of India, 
but of the nation that is holding India in 
bondage. ” 

A chapter is devoted to the “ Arro¬ 
gance of the British India”; another is 
devoted to the denunciation of the legal 
system in India, the information of the 
author being that its "law system” was 
framed for India by Macaulay. This it 
appears (tho reference would seem to be 
to the Indian Penal Code) is of a nature 
degrading to the Indian people Its 
main features are said to be that the 
Judge and the prosecutor is the same 
man, that so many of the Judges are 
foreigners, generally Englishmen, who 
have little acquaintance with the 
Indian people; that Englishmen are 
often appointed Judges who have no 
knowledge of law; that the legal system 
is very costly. But the gravest charge 
of all against the British legal system 
in India is given as partiality and fav¬ 
ouritism towards Europeans. So too, 
the kind of peace which British rule has 
brought to India is explained to have 
been worse than war. “ The British 
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have made a graveyard and they call it 
peace. ” Again, the British Govern¬ 
ment is responsible for India’s “ opium 

curse 

“ The British have fostered the opium evil 
and organized it for purpose? of revenue. It 
has done this hypocritically, preteuding 
that it is fulfilling the wishes of the Indian 
people. ” 

The like is said, at length, of India’ 

‘ drink curse. ” Of caste in India, it is 
said: 

The truth is the caste which is the most 
falling of any to the Indian people, and which 
they most desire to see reformed or removed, 
is that of their arrogant foreign lords and 
masters, who with some honourable exceptions, 
treat them as serfs. 

Of Hindu-Mahomedan riots it is 
explained that the responsibility for 
them is primarily on the British who 
have employed the policy of fostering divi¬ 
sions among the people, knowing well that 
divisions always weaken a nation and render 
it easier to hold in subjection. ” 

Again, as to the military protection 
which the British give to India a chap¬ 
ter is devoted to showing that 

“ The only protection the British give India 
in return for the crushing military burden 
that she is compelled to boar is the infinite in¬ 
justice and wrong of subjection, bondage, ex¬ 
ploitation, loss of freedom, deprivation of the 
place which she has a right to occupy among 
the great nations of mankind. ” 

Another chapter describes the British 
rule in India as worse than that of the 
Moghul Emperors because it is a govern¬ 
ment of “ foreigners and transients, ” 
India being a 

“ plundered nation in the hands of constant 
plunder with the plunderer carried away clean 
out of the land ” 

It does not seem to me to be neces¬ 
sary in this judgment to illustrate fur¬ 
ther the character and contents of the 
book, nor do 1 propose to select for 
quotation the more extreme or rheto¬ 
rical passages, or the passages which 
display at its worst the authors animus 
against the Government at present 
established by law in British India. 

The question being whether wo arc 
satisfied or not satisfied that the book 
contains seditious matter the publica¬ 
tion of which is punishable under S. 
124-A, I. P. C., the only reasonable 
answer in my opinion is that there is 
in this hook ample to satisfy any Court 
of justice that the terras of that section 
have again and again been contravened. 
The hook appears to me to be a sus¬ 
tained attempt to bring into hatred or 
contempt and to excite disaffection to¬ 


wards the Government ‘established by 
law in British India. The disapproba¬ 
tion expressed of the measures of 
Government or of the administrative or 
other actions of Government is motived 
throughout by a desire to excite hatred, 
contempt and disaffection. 

The Advocate General has referred us 
to the statement by Strachey, J., in 
Queen Empress v. Bal Gaiuiodhar (1) 
at j». 137 of the meaniifg of S. 124-A,I. 
P. C., as it then stood : - 

14 A man may criticize or comment upon 
any measure or act of Government, whe¬ 
ther legislative or executive, and freely ex¬ 
press his opinion upon it. . . . He may express 
the strongest condemnation of such measures 
and he may do so severely and even unreason¬ 
ably, perversely and unfairly. So long as he 
confines himself to that, he will be protected 
by the explanation. But il ho goes beyond that 
and, whether in course of commonts upon 
measures or not, holds up the Government it¬ 
self to the hatred or contempt of his reader as 
for instance by attributing to it every sort of 
evil or misfortune suffered by the people or 
dwelling adversely on its foreign origin and 
character or imputing to it base motives or ac¬ 
cusing it of hostility or indifference to the wel¬ 
fare of the people—then he is guilty under the 
section and the explanation will not save 
him. ” 

Of this book it can hardly bo doubted 
that its leading features are accurately 
described in the latter portion of the pas¬ 
sage just cited. It proceeds indeed upon 
well worn lines every evil and misfor- 
tude, be it the “drink curse” the “opium 
curse,” famine or anything else, is attri¬ 
buted to the .English Government 
whose foreign origin and character is 
insisted on upon every pago. The ba¬ 
seness of its motives is the ever ready 
explanation of its policy. 

In these circumstances Mr. B. C. 
Chatterjee, counsel for the applicant* 
contended before us that the criticism 
of Government was both elaborate and 
severe but that nevertheless the book 
does not offend against saction 124-A 
by reason of the fact that it appears 
from certain passages therein that it is 
no part of the author s purpose to ad¬ 
vocate that India should become en¬ 
tirely independent of the British 
Empire. Thus in one passage the- 
author says : 

" Here lies India’s only hope. Sho must be¬ 
come an absolutely independent nation with no 
connexion with Great Britain, or else, remain¬ 
ing in the Empire, she must be given the place 
of a real partner not that of a subordinate 

~lTj 11897J 22 Bom. 1127" 
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under a partner's namj,) a place of as true 
freedom and of an perfect equality wish the 
other partners in the Empire as that of 
Australia, or New Zealand or South Africa or 
Canada ” 

In other passages, moreover, tli o took 
contains criticism of the present form 
o[ Government as being contrary to 
England’s own interests and its conti¬ 
nuance as the kind of policy which cost 
her the American colonies and which, 
if persisted in must cost her India also. 
In the preface or “foreword,” there is a 
passage in which the author disclaims 
enmity to Great Britain and states that 
what he advocates for India he believes 
to be for. England’s good as well as 
that of India. It appears that this posi¬ 
tion is maintained, so far as the author 
is concerned, by asserting that there are 
two Englands one which he likes to 
think of as the true one and the other 
which he describes as “this evil and as 
1 believe dangerous England” and 
“this imperialistic, might-makos-right 
England” which : 

" u a loss held in chack will make India a 
smouldering volcauo of unrest. " 


On the whole it seems to me to be 
quite true to say that it is no part of 
the purpose of the book to argue that 
all connexion with Great Britain should 
be abrogated. So long as the author is 
engaged in denunciation, I 19 has little 
interest,so far as I can discover, in any 
particular proposals for reform and the 
book does not seem to be an argument 
in favour of any special type of con¬ 
stitution. This circumstance, nowever, 
has little bearing upon the question 
whether the book infringes S. 124-A. 
It is not necessary for our present pur¬ 
poses to consider whether the advocacy 
of any particular policy or any particular 
kind of constitution would necessarily, 
and of itself, be within the terms of the 
section. Though there may be policies 
or doctrines the advocacy of which is 
otherwise illegal no such question 
need be considered in this case. The 
words of-fche section are: 

bring* or attempts to bring into hatred or 
contempt, or excites or attempts to excite 

His Maje3iv ° r tb ° G ° vern - 
m-nt established by law in Biitish India.” 

No interpretation can be given tc 
these words which would render it 
poossible to hold that the boak does not 
offend against the section. 

Mr. Chafcterjee suggested that ther< 
was room for a distinction between thi 
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fact and the form of British Govern¬ 
ment of India anl contended that the 
attempt, if any, to excite hatred and 
contempt was in this book directed 
solely against the particular form of 
Government now obtaining and was thus 
innocent under the section. The words 
used by tho legislature are ’ the Gov¬ 
ernment established by law in British 
India.” The section does not contem¬ 
plate the probability of attempts being 
made to excite hatred and contempt 
against abstractions, but uses a clear 
phrase for a definite thing, and it would 
be altogether misinterpreted if effect 
were given to Mr. Chatterjee’s argument. 
The book itself, moreover, fails alto-, 
gether to fall into line with the distinc¬ 
tion suggested. People who are so un¬ 
fortunate as to be unable to advocate 
change in the form of Government with¬ 
out attempting to bring into hatred or 
contempt or to excite disaffection to¬ 
wards the Government established by 
law have not been specially favoured by 
the legislature either by the terms of the 
section itself or by the explanations. 
They may take their grievance, if any, 
to the legislature, but the section while 
it stands must bo interpreted according 
to the plain and natural meaning of its 
words. In my opinion this application 
must be dismissed. 

Suhrawardy, J. —I agree. 

Pearson, J. — I agree. 

V.S./r.K. Application dismissed. 
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Graham and Mitter, JJ. 

Rakhal Das Nepal Pramanik —Plain¬ 
tiff-Appellant. 

v. 

Khirode Bandhu Nandi and others— 
Defendants—Respondents. 

Appeal No. 1765 of 1927, Decided on 
25th June 1929, from appellate decree of 
Sub-Judge, Dacca, D/- 29th March 1927. 

Bengal Tenancy Act, Sch. 3, Art. 3—Art.3 
if applicable only in case of dispossession by 
landlord and not in mere discontinuance of 
possession. 

Article 3 can be made applicable only whore 
the dispossession has been effect id by tho land¬ 
lord or by his agent. Dispossession implies 
the coming in of a parson ani the driving out 
of anothor from possession, while discontinu¬ 
ance implies going out of tha parson in posses¬ 
sion and his being followed into possession bv 
another. [P 218 0 2] 
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Where on discontinuance of possession by a 
tenant of a noil-transferable occupancy hold¬ 
ing some of the cosharer landlords take khas 
possession of the holding, there is no disposses¬ 
sion bv them so as to attract the operation of 
Art. 3 : 22 C. L. J. 263 and 32 C. L. J. 9, Rel. 
on. [P 248 C 2] 

Ditnal Chandra Das Gupta for Deben- 
dra Nara n Bhattacharjee and Tarapada 
Banerji —for Appellant. 

Girija Pra^anna San>/al and Sourin- 
dra Narain Ghose —for Respondent. 

Mitter, J. —The question raised by 
this appeal is one of some nicety and 
is one of special limitation under Art. 3 
Sch. 3, Ben. Ten. Act. 

The relevant facts are these : Plain¬ 
tiff who is a minor is the tenant of the 
non-transferable occupancy holding 
which is the subject matter of the pre¬ 
sent suit. His mother, who is an illite¬ 
rate pardanashin woman sold the lands 
to defendant 2. The deed of sale was 
executed by plaintiff’s mother in her 
personal capacity and has been held by 
both Courts not to be binding on plain¬ 
tiff. After the sale, the plaintiff with 
her mother abandoned the holding in 
Aghrayan 1328, i. e. in November or De¬ 
cember 1921 and thereupon two of the 
cosharer landlords took khas possession. 
Hence plaintiff has brought this suit. 
The suit was instituted admittedly be¬ 
yond two years of the landlord’s taking 
khas possession. The Court of first ins¬ 
tance found in favour of the plaintiff 
both on the question of title and special 
limitation. On appeal the lower appel¬ 
late Court while not disturbing the find¬ 
ing of the Munsiff on the question of 
title has reversed the decision of the 
Munsiff on the question of special limi¬ 
tation and has dismissed plaintiff’s suit. 

Against this decision of the Subordi¬ 
nate Judge the present appeal has been 
brought. It is argued for the appellant 
that Art. 3, Sch. 3, Ben. Ten. Act lias no 
application to the present case as the 
plaintiff was not dispossessed by the co- 
sharer landlords but the plaintiff having 
abandoned possession of the disputed 
lands the landlords have entered into 
possession. It is said that plaintiff dis¬ 
continued possession and thereupon the 
landlord entered into possession. This, 
it is said, is not dispossession by the 
landlord, for dispossession must mean 
eviction by the landlord and his entry 
on such eviction. Here the tenant was 
already out of possession and no ques- 
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tion of eviction arises. Attention is 
drawn to the distinction made between 
'discontinuance of possession” and “dis¬ 
possession” in Art. 142 of the Schedule 
to the Limitation Act. The question 
we have to consider is whether this 
view is well founded. 

Article 3, Sch. 3, Ben. Ten. Act, pres¬ 
cribes that the period of limitation is 
two years for a suit to recover posses¬ 
sion of land claimed by the plaintiff as 
a raiyat or an underraiyat. The .time 
from which the said period begins to 
run is two years from the date of dis¬ 
possession. And although this article 
does not specify the person by whom the 
dispossession had been made as this pro¬ 
vision is found in the statute which 
amends and consolidates enactments re¬ 
lating to the law of landlord and tenant 
the article can be made applicable only 
where the dispossession has been effect¬ 
ed by the landlord or by his agent see : 
Haran Chandre v. Madan Mohan (l). 
“Dispossession” implies the coming in of 
a person and the driving out of another 
from possession while “discontinuance" 
implies the going out of the person in 
possession and his being followed into 
possession by another : Panchoov. Jaj- 
nesicar (2) and Brojjendra Ktshore v. 
Bharat Chandra (3). The facts found 
in this case amount to discontinuance of 
possession by the plaintiff and his being 
followed into possession by some of the 
cosharer landlords. Wo think that there 
was no dispossession such as would 
attract the operation of Art. 3, Sch. 3, 
Ben. Ten. Act. In this view we think 
the lower appellate Court was clearly 
in error in dismissing plaintiff's suit by 
applying the shorter period of limitation 
provided for in the Bengal Tenancy Act. 
As plaintiff’s title has been found by 
both the Courts the decree of the lower 
appellate Court dismissing plaintiff’s 
suit is set aside and that of the first 
Court restored with costs in this Court 
and in the lower appellate Court. 

Graham, J. —I agree. 

R.M./R.K. Appeal alloued. 


(1) A. I. R. 1921 Cal 249. 

(2) [1920] 32 C. L. J. 9-58 I. C. 844. 

(3) [1915] 22 C. L. J. 283=31 I. C. 242=2C 
C. W. N. 481. 
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B. B. Ghose and Bosk, JJ. 
liangini Sundari Dasya— Judgment- 
debtor—Appellant. 


v. 


Hiralal Biswas and another —Decree- 
holders—Respondents. 

Appeal No. 49G of 1923 and Civil Revn. 
No. 17 of 1929, Decided on 23rd May 
1929, from appellate order of Sub-Judge, 
Jessoro, D/- 23rd August 1923. 

(a) Civil P. C., O. 21, Rr, 92 and 89- 
Order under R. 92 — No second appeal lies. 

Thsrc is uo second appeal agiiustan order 
under R. 92 with respect to an application 
under U. 89 : 13 C. L. J. 467, Doubted. 

[P 250 C 1] 

$ (b) Civil P. C , S. 47—-Provision for ap¬ 
peal as from order under S. 2 —Matter can¬ 
not be brought under S. 47. 

Where there is. an appeal as from an order 
under S. 2, Civil P. C., it would be difficult to 
bring that matter under S. 47 so as to allow of 
a second appeal. [p 250 C 1 ) 

* («) p'Y 11 P C.. O. 21, R. 89 —Applica- 
lion by judgment-debtor for information as 
to amount to be deposited—Act of clerk of 
Court misleading judgment-debtor causing 
insufficient deposit-Subsequent paymentof 
deficiency—Lower Court setting aside sale 
—Decision reversed in appcal-High Court 
held competent to interfere in revision to 
set aside sale. 

A judgment-debtor made an oral application 
enquiring as to what sum ho should deposit 
in order to have a sale set aside. The clerk 
made mistake in calculation and informed 
a lesser sum with the result that the judg¬ 
ment-debtor made insufficient deposit, under 
O. 21, R 89. 30 days after the deposit it was 
discovered that the amount was insufficient 
and on judgraont-debfcor thereafter paving tho 
deficiency tho sile was set aside. The opposite 
party preferred an appeal and tho ordor was re¬ 
versed. A second appeal with alternative revi¬ 
sion was preferred to High Court. 

t!l ® judgment-debtor was pre¬ 
judiced by the act of the Court and th" Hid, 

fact" h? J in , t0rfere iu rQvisi0 " in view of the 
With ° W9r , ap ? elht0 Court noted 

Foil. 11 ,rra « uI *nty : 26 Cal. 449 (F.tf.l, 

Profulla Kamal Das—tov Appellant 

denfs tria Charan Muktrji— for Respon- 

B. B. Ghose, J. In my judgment 
tW Q is no second appeal iu this case. ' 
The appeal arises out of an application 

0 21 R y fiq h0 p- ,U , d ?, m n nfc ' debt0r undor 
£ ' C,vl1 P - c -. for making a 

deposit of the amount necessary for set¬ 
ting aside the sale. She made a deposit 
a certain sum of money which fell 
short by a few rupees of the requisite 
amount. It appears that the judgment- 
1930 C/32 
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debtor’s agent, the judgment-debtor 
being a pardanashin lady, asked the exe¬ 
cution clerk, who as a matter of prac¬ 
tice in the lower Courts, makes calcula¬ 
tions in these mallei s, as to what surrr 
she should deposit in order to have the 
sale set aside under that rule. The clerk 
gives evidence that under the directions 
of the sheristadar or the chief ministe¬ 
rial officer he made a calculation on the 
back of the execution petition tiled by 
the decree-holder as to the amount re¬ 
quisite for making the deposit ior set¬ 
ting aside the sale. The judgment-deb- 
tor’s agent then by a challan made the 
deposit. Under R. 20, Chap. 9 of the 
Courts’ General Rules and Circular 
Orders, Civil, it is tho duty of the chief 
ministerial officer to see that the amount 
due from the person submitting the 
challan to the person to whom the 
amount is payable is correct. The chief 
ministerial officer passed the challan and 
it must be taken that he found that tho 
amount entered theiein as payable by 
tho judgment-debtor for setting asido 
the sale under 0. 21, R. 89, Civil I*. C., 
was correct. It is distinctly stated in 
the challan that the amount was be¬ 
ing deposited under that rule of tho 
Civil Procedure Code for setting aside 
the salo. This money was deposited 
two days before tho expiry of 30 days as 
required by tho law. No mistake was 
pointed out till the expiry of 30 days. 

After the expiry of that date.tho decree- 
holders pleader informed the Sheristadar 
that the amount fell short of the re¬ 
quired amount. The judgment-debtor 
deposited Rs. 787-13 as calculated by 
the execution mohurrir and passed by 
the sheristadar. On this objection being 
pointed out to the sheristadar, he mado 
another calculation which appears in 
red ink at the back of tho execution 
petition on which the previous calcula¬ 
tion was made in black ink. After 
making this fresh calculation, ho found 
that Rs. 23-6 more was required to nmko 
up the sullicient amount for deposit 
under O. 21, R. 89, Civil P. C. The 
judgment-debtor thereupon deposited tho 
said amount but that was after the re¬ 
quisite period of 30 days. According to 
the strict provisions of the rule, the 
judgment-debtor cannot ask tho Court 
for setting aside the sale as tho full 
amount had not been deposited within 
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the prescribed period of 30 days. The 
learned MunsiiT set aside the sale under 
that rule, lie stated all the facts and 
referred to Coke upon Littleton for the 
exercise of what ho callel the equitable 
powers of the Court. There was an 
appeal by the decree-holder and the 
learned Subordinate Judge has set aside 
the order of tlie MunsiiT. Against that 
order this second appeal has been pre¬ 
ferred. 

On behalf of the appellant reliance 
has been placed on the-.case of Mahomet1 
Akbar v. Sukhdca Pandr (l) f whereat 
p. 469 the learned Judges have held that 
under certain circumstances the order 
made under R. 89, O. 21, Civil P. C., 
falls within S. 47 of the Code and under 
such circumstances there would be a 
second appeal. The learned Judges care¬ 
fully refrained from stating ‘under what 
circumstances the order male under 

R. 89, 0.21, Civil P. C., would fall 
under S. 47 of the Code. There being 
no sure gijjde under that case as to the 
circumstances referred to by the learned 
Judges, 1 am unible to accept the con¬ 
tention of the appellant that there is a 
second appeal in this case. In my judg¬ 
ment, where there [is an appeal as from 
an order under S. 2, Civil P. C., it would 
he diilicult to bring that matter under 

S. 47 of the Code. In that view, this 
second appeal must be dismissed. . The 
respondent will get the costs of all the 
Courts from the judgment-debtor appel¬ 
lant. We assess the hearing fee in this 
Court at live gold mohurs. 

There is a separate revision'applica¬ 
tion in this evse and it seems to me that 
wo may reasonably exercise our revi- 
sional jurisdiction in such a case in- 
order to give relief to the petitioner. 
Here the petitioner no doubt made an 
application to the Court official for 
giving him information as to what 
amount he had to deposit in order to 
have the sale set aside. That is stated 
by the execution clerk himself and it 
appears from the fact that the calcula¬ 
tion was made on the back of the appli¬ 
cation for execution which was on the 
record of the Court. It is true that the 
application was not mide formally, that 
is, by a written application. But it is 
well known that, as a matter of practice 
the rule as regards making written appli¬ 
cations for such a purpose as this is not 

(l) [1911J 13 0. L. J. 407=10 I. C. 51. 


rigidly enforced. That it was not a 
hole-and-corner business is apparent 
from the fact that the sheristadar made 
another calculation on the back of the 
execution petition and ho took no excep¬ 
tion to the propriety of the conduce of 
the execution clerk in making the calcu¬ 
lation on the previous occasion. The 
fact that the judgment-debtor made the 
application to the proper ollicial and 
that ollicial gave him the information 
as to the amount to be deposited which 
the judgment-debtor entered in his 
challan as 1 have stated, distinctly 
mentioning that it was for setting aside 
the sale under 0. 21, R. 89, Civil P. C.J 
and this challan having been passed by 
the sheristadar whoso duty it was to 
see as to the correctness of the amount 
under R. 20, Ch. 9 of the Court’s General 
Rules and Circular Orders, Civil, it can 
be said that the exact amount required 
to bo deposited was not put in on account 
of the wrong information given by the 
Court ollicial; and as luas been observed 
by Jenkins, J., (as be then was) in the 
Full Bench case of Chttnli Choran Man- 
dal v. liankc Behari/ Lai (2), at p. 459, 
that it was essential for the success of 
the judgment-debtor in that case that 
it should he established that he was 
prejudiced by the act of the Court and 
that the raistako- that was made was 
attributable to that act and Jenkins, J., 
was careful to point out that what con¬ 
stituted tho act of the Court must de¬ 
pend upon the circumstances of oacli 
case. In the present case, it was not 
the casual act of an officer of the' Court 
but it was the deliberate calculation 
made by a responsible officer. In my 
judgment, therefore, the learned Subor 
dinate Judge has exercised his jurisdic¬ 
tion with material irregularity in hold¬ 
ing in this case that it was not the 
Court official's Act which misled the 
judgment-debtor. I would therefore, set 
aside his judgment and order and restore 
that of the MunsiiT. There will ho no 
order for costs in the revision appli¬ 
cation. 

Bose, J.—1 agree.- 

v.b./r.k. Revision allowed. 


(-2) [1893] 26 Cal. 449=3 C.W.N. 233 (F 
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B. B. Chose and Panton, JJ. 

Tiajabala Dasi— Appellant. 

v. 

Jai Chand Lai Babu and others — Ros- 
pondents. 

Appeal No. 346 of 1927, Decided on 
18th February 1929, against original 
order of Sub-Judge, Burdwan, D/ 2oth 
July 1927. 

Civil P. C., O. 17, R. 3—Decree—Ex F arle 
decree—Legality of—Defendant’* prayer for 
adjournment refused but time given to pro¬ 
duce witnesses —- Plaintiff's evidence re¬ 
corded and without waiting upto day fixed 
for defendant's witnesses ex parte decree 
passed—Decree held to be illegal. 

Oil the date fixed for the hearing of tho case 
the plaintiff was ready but the defendant 
prayed for timo and produced a medical certi- 
ficato in support of the allegation that ho was 
ill. The Subordinate Judge was of opinion 
that the defendant was guilty of repeated 
laches on various grounds and rejected the 
defendant’s petition but at the saino time 
allowed five days’ time to tho defendant to pro¬ 
duce his witnesses. The plaintiff’s evidence 
was taken on that very day. Instead, however, 
of waiting for five days in order to enablo the 
defendant to produce his witnesses as directed 
by bim, tho Subordinate Judge mado an ex 
parte decree on that very day. Defendant ap¬ 
pealed. 

Held : that the trial Court was not justified 
in passing an ox parte decree. [P ‘i51 C 1] 

Panchanan Choudhury ~ for Ap¬ 
pellant. 

_ Gopendra Nath Das —for Respondents. 

B. B. Ghose, J. —This is an appeal 
on behalf of the defendant against an 
order of tho learned Subordinate Judge 
refusing to set aside an ex parte decree. 
On the date fixed for the hearing of the 
case tho plaintiff was ready. The de¬ 
fendant prayed for time and produced a 
medical certificate in support of the 
allegation that ho was ill. The Subordi¬ 
nate Judge was of opinion that the de¬ 
fendant was guilty of repeated laches 
on various grounds and rejected the 
defendants petition but at the same 
time allowed live days’ time to the de. 
fendant to produce his witnesses. The 
plaintiff’s evidence was taken on that 
very day. Instead, however, of waiting 
for five days in order to enable tho de- 
fendant to produce his witnesses as direc¬ 
ted by him, the Subordinate Judge made 
an ex parte decree on that very day. 
This appears to be wrong in form. As 
to the illness of the defendant on the 
day when he made his application, there 


is no doubt, as the Subordinate Judge 
himself says that he accepts the evi¬ 
dence of the doctors who have been 
examined. It is true that the defendant 
was suffering from illness for a long 
time and that probably ho would not 
have been able lersonally to attend the 
Court. The learned Judge, however, 
says that the defendant had a relative 
who looked after his case. That rela¬ 
tive, it appears, met with an accident as 
he was run over by a motor car. The 
principal question, however, is the fact 
that the Subordinate Judge did not wait 
for the five days allowed by him to the 
defendants. We are, however, of opi¬ 
nion that the original defendant who is 
now dead had been guilty of gross 
ladies, as tho learned Subordinate Judge 
has said. We, therefore, set aside the 
order of tho learned Subordinate Judge 
and direct that on the appellants’ pay¬ 
ing to the respondents three gold mohurs 
as the costs of the hearing of tin's ap¬ 
peal irrespective of tho result of the 
suit, the suit be restored to its original 
file and hoard on tho merits. 

It should bo clearly understood that 
the defendant, that is, the substituted 
defendant, must be ready to go on with 
the case on the date fixed, and that no 
further indulgence should be shown to 
her. Wo make this order without any 
reference to the question whether the 
plaintiffs are governed by the Mitak- 
shara or Dayabhag school of Hindu Law 
which, we are told, was tho subject 
matter of controversy in the Court 
below. If the costs are not paid by the 
appellant in tho Court below within a 
month from this day, this appeal will 
stand dismissed and the order of the 
Court below refusing to set aside the ex 
parte order will stand. This order is 
peremptory. Let the record be sent 
down without delay. 

V.B./r.K. Order accordingly . 

A. I. R. 1930 Calcutta 251 (2) 

Rankin, C. J., and C. C. Ghosh 
and B. B. Ghose, JJ. 

On difference between 
Cuming and Page, JJ. 
liaimeni Da<i and others— Appellants, 

v. 

. Opendra Nandan Das Mahapatra and 
others— Respondents. 

Letters Patent Appeals Nos. 24 to 37 
of 1929, Decided on 16th July 1929. 
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Bengal Tenancy Act 8 of 18S5), S. 153 — 
Question of custom of remission of rent for 
failure of crop is not question of rent 
annually payable. 

The question regarding the existence of a 
custom that on failure of crops in any parti¬ 
cular to vr the ten ints would get remission of 
their rents for that year is not a question re¬ 
garding the amount of rout annually pavable 
by tenants. [P 252 C I) 

Bkupendra Kumar Ghose —for Appel¬ 
lants. 

Gunada Charau Sen and Gopendra 
Nath Das — for Respondents. 

Judgment. —In these cases, it appears 
that under S. 153, Ben. Ten. Act, no 
second appeal lay to this Court. Wo 
regret that this point was not noticed at 
the earlier stage of the second appeals ; 
bub there seems to be no doubt about it. 
Wo have satisfied ourselves that an ap¬ 
peal did lie to the lower appellate Court. 
But it appears that in all these cases the 
claim for arrears of rent was under 
Rs. LOO and the question is merely whe¬ 
ther or not by reason of the flood in 
1329 the tenants were exempted from 
paying rent for that particular year in 
pursuance of a custom to obtain remis¬ 
sion of rent by reason of destruction of 
crops through inundation. That ques-' 
tion does nob appear to us to come 
within any branch of the proviso to 
’S. 153, Ben. Ton. Act and, in that view, 
these second appeals wore incompetent. 

We think, therefore, that the second 
appeals must bo dismissed as well as 
these Letters Patent appeals : we do not 
think tfiat any order for costs should bo 
mado as regards the second appeals or 
any subsequent proceedings in this Court 
' v.B./r.K. Appeals dismissed. 
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B. B. GiiosK and Panton-, JJ. 

Secy, of State —Opposite Party—Ap- 

.pcllant. 

v. 

Mary Murray — Applicant —Respon¬ 
dent. 

Appeal No. 102 of 1928, Decided on 
8 th February 1929 from original order 
•of Disb. Judge, 24-Parganas, D/- 2nd 
December 1927. 

(a) Provident Fund Act (19 of 1925), S. 3 
(2| — Railway Company cannot insist upon 
.nominee taking out letters of administra¬ 
tion. 

Whore a nominee is duly declared bv the 
<fecetsed employee in the railway service to 
be his nominee with regard to provident fund, 
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the employer company cannot insist upon 
his taking out letters of administration. The 
only thing they can insist upon is the proof 
of identity. ;[p 250 C 2] 

(bj Court-fees Act, Art. 11—Nominee of 
provident fund applying for letters of ad¬ 
ministration—Amount of provident fund is 
not asset liable to probate duty. 

Where a nominee of the provident fund of 
the deceased applies for letters of administra¬ 
tion to the estate of the deceased, the amount 
of provident fund is not an asset liable to 
probate duty. IP 253 C 1] 

Surendra Nath Guha and Syed Nasim 
Ali — for Appellant. 

Bijan Kumar Mukerji for Chippendale 
and Ilari Prosanno Mukerji —for Res¬ 
pondent. 

Judgment.—In this case, the widow 
of a deceased employee under the Eas¬ 
tern Bengal Railway applied for letters 
of administration of the estate of her 
husband. In her application in para. 3 
she stated that there was some provi¬ 
dent fund money on account of the 
service of her husband under the rail¬ 
way company and the widow was the 
nominee with regard to this money in 
a declaration duly executed by her 
husband. The reason for her asking 
for letters of administration seems to 
l)o that the railway company refused 
to pay her the money without the 
letters of administration. If so it is 
wrong. The only thing that can be 
said with regard to this is that the 
authorities concerned must observe the 
provisions of the law as to the payment 
of the money duo on account of the 
provident fund. Under S. 3, Cl. (2), 
Provident Funds Act (Act 19 of 1925), 
the money vests in the dependant of 
the subscriber or depositor and where 
the dependant is the widow or child of 
the subscriber or depositor, without 
being subject to any rights of an 
assignee under an assignment made 
before the commencement of the Act. 
There can, therefore, bo no doubt that 
the widow of the subscriber in the 
present caso was entitled without any 
deduction to the amount under the pro¬ 
vident fund. The only thing which 
the railway authorities might insist 
on is the proof of identity and they 
might have satisfied themselves about 
the identity of the person claiming 
otherwise than by insisting upon letters 
of administration of the estate of the 
deceased husband. As a matter of 
fact, it may be that some person other 
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than the widow or child may be entitled 
to probate of the will or letters of 
administration of the estate of the 
deceased with the will annexed and the 
widow may be entitled to the provi¬ 
dent fund money under the provisions 
of S. 3, Cl. (2) of the Act. However, 
the widow was compelled to apply for 
letters of administration of the estate 
of her deceased husband and in Sell. 

A she put down the amount of the 
provident fund. At the same time in 
her affidavit she stated that the assets 
of the estate left, by her husband, ex¬ 
clusive of the items mentioned in Sell. 

B in which the provident fund money 
was included, were under the value of 
Rs. 995. In Sch. B the widow again 
stated that the provident fund money 
was made over to the applicant as 
widow and nominee. It cannot, there¬ 
fore, bo said that this provident fund 
money was included in the petition as 
assets left by the deceased, so as to 
fall within Art. 11, Court-fees Act and 
be liable to probate duty. It was 
distinctly stated in the petition and the 
affidavit of the applicant that the money 
belonged to her. The law also provides 
that the money would vest in her. 
Under these circumstances, the learned 
Judge was quite right in holding that 
this amount is not liable to probate 
duty. The appeal, accordingly, stands 
dismissed with costs three gold molmrs. 
V.B./R K, Appeal dismissed. 

A. I. R. 1930 Calcutta 253 

Rankin, C. J., and C. C. Ghose, J 

Appellant ° haU 

t 0 niZt UOhan S^'-PWntiff-Bes. 

D Patent Appeal No. 55 of 1928 

. ‘ Vittel, J M D/. 22nd Mav iqoft 

ln A PPeal No. 897 of 1927 928, 

S 5-Area held 
trovcr*y. ° ^ ,ng or in con- 

holding 13 ^ by a tenant means tho 

trovowy has ar l. 8, °T wbich a con- 

tsA and n ° i the “ s 

•umitfo 0 n 8 of T t e nanCyS ‘ 5 - Cl - 5-Pre- 
when the land * nl,r ®']? 0 lder applies only 

8 P rosum ption of tenure-holder applies 
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only when the land exceeds 100 bighas and it is 
not right, for the purpose of ascertaining whe¬ 
ther the presumption applies, to institute an 
enquiry as to whether the person who holds 
the land in question also holds other lands 
from tho same landlord or otherwise in other 
parts of tho province or iu the same neigh¬ 
bourhood. That may perhaps be useful for 
other purposes, e. g., when considering whe¬ 
ther the presumption is rebutted. or in a c.aso 
in which there is no presumption. When once 
the presumption arises tho challenging party- 
should prove the contrary. [P - 2 . 5.5 c 1 ] 

Jatindra Mohan Choudhuri —for Ap¬ 
pellant. 

Bijan Kumar Mukherjee and Hari 
Prasanua Mukherjee— for Respondents. 

Rankin, C. J. In this case the plain¬ 
tiff sued for ejectment on the footing 
that the plaintiff had raiyati light in 
some 88 bighas and that the defendant 
was an under-raiyat under him who had 
been served with notice under S. 49, 
Bengal Tenancy Act, and had not given 
up possession when the notice took 
effect. The defence of the defendant is 
that ho is not an under-raiyat because 
the plaintiff is a tenure-holder and is 
not a raiyat. Accordingly it has to be 
whether the plaintiffs holding 
of 88 bighas is or is not a tenure. If it 
is then the defendant is clearly a raiyat 

and these proceedings in ejectment are 

not effective as against him. 

The Court of tlie Munsiff took the 
view that the plaintiff’s case was mado 
out. It held that the plaintiff was 
shown to be a raiyat and that conse¬ 
quently the defendant was an under- 
raiyat. The Additional Subordinate 
Judge of Bajshaye, on appeal, took an¬ 
other view holding in particular that 
there was a presumption against the 
plaintiff under the Bengal Tenancy Act 
to the effect that ho was a tenure-holder. 

lb appears that the defondant's case 
was to the effect that the plaintiff in 
addition to the 88 bighas held further 
land which would bring tho amount of 
wine land held by him up to and over 100 
bighas. The case that these two let¬ 
tings were originally one and were sub- 
sequently divided was not proved. I 
cannot say that I seo a dear finding 
anywhere to the effect that under the 
same landlord tho plaintiff now holds 
over 100 bighas, but I shall assume for 
the present purpose that that might be 
truo. The main ground on which the 
Court of the Munsiff and the Court of the 
oubordmabe Judge disagree is that' the 
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Munsif has taken the view that, the 
holding of the plaintiff under which the 
defendant claims is not itself as large as 
100 bighas: consequently he thinks that 
there is no presumption to assist the 
defendant to make out the plaintiff to 
be a tenure-holder. 

In this Court on second appeal Mitter, 
J., held as follows: 

“ it is argued on behalf of the appellant that 
the presumption under S. 5 (5) would only 
apply where the area bold by the tenant under 
a single grant is in excess of 100 bighas. It 
seems to me that is the correct interpretation 
which ought to be put on the provisions of S. 5 
(5), Bengal Tenancy Act. But even assuming 
that the presumption applies to a case where 
the tenant is shown to he in possession of the 
land in excess of 100 standard bighas, that 
presumption is rebutted by showing that in 
respect of the tenancy in question tho tenant 
was holding tho land not in excess of 100 
bighas but a smaller area and the tenancy in 
question along with other lands constituted 
the 100 bighas in possession of tho tenant. ” 

It appears to mo that the second or 
hypothetical part of tho opinion there 
expressed by the learned Judge is sub¬ 
ject to grave difficulties and I am not 
prepared to assent to it. 

Tho first question is whether for the 
purposes of Cl. (5), R. 5, Bengal Ten¬ 
ancy Act one is to look to tho holding or 
the letting in question or one is to look 
to all the lands that the person in ques¬ 
tion may ho proved to possess either 
under tho same landlord or otherwise. 
In my judgment, tho main feature of 
S. 5, Bengal Tenancy Act, is to discrimi¬ 
nate between “ tenure-holders ” and 
“ raiyats ” by dividing tho purpose for 
which tho person in question lias his 
right to hold the land. “Tenure-holder’* 
means primarily a petson who has ac¬ 
quired from a proprietor or from another 
tenure-holder a right to hold land for 
tho purpose of collecting rents or bring¬ 
ing it under cultivation by establishing 
tenants on it. “ Raiyat ” means pri¬ 
marily a person who has acquired a right 
to hold land for the purpose of cultivat¬ 
ing it by himself, or by members of his 
family, or by hired servants, or with the 
aid of partners, Ib is true that regard 
has to he had to “ local custom as 
Cl. 4 says, but the important matter 
apart from local custom is: 

11 tho purpose for which the right of tenancy 
was originally acquired. ” 

Clause 5 is expressed as follows: 

"..Where the area hall by a tonnnt exceeds 
one hundred standard bighas, tho tenant 6 hal! 


bo presumed to bo a teuurc-holder until the 
contrary is shown. 

w 


The question is: does that moan that 

the Court is to start an investigation as 

to all the lands under however manv 

• 

different titles the tenant holds, or is 
the clause to bo understood as referring 
to tho particular holding or letting or 
tenancy that comes into question in the 
case. It will be observed that the Act 
leaves the Court free to discover by 
ordinary means the purpose for which 
the right of tenancy was originally ac¬ 
quired. It may discover it, for example,. 
l»y the construction of a kabuliat or a 
patta. In the absence of evidence o( 
that kind it may discover it by an in¬ 
vestigation of all the relevant circum¬ 
stances. But the purpose which is the 
subject matter of the enquiry is tho pur¬ 


pose of tho lessor and the lessee, to use 
tho English phrase, in tho letting in 
question. One has to see whether their 
common purpose in respect of this land 
was that the land should he held for 
collecting rents and so forth or for cul¬ 
tivation by the tenant himself. While 
the Act leaves this question to be deci¬ 
ded by proper evidence in the ordinary 
way, it does give one piece of assistance 
to the Couit in its endeavour to find out 
tho purpose; that is to say, whore the 
area is over 100 bighas there is a l 16 ' 
sumption that the purpose is for collect¬ 
ing rents and so on. As the Privy Coun¬ 
cil has explained, the idea is that in the 
case ol a holding as largo as 100 bighas 
it is not probable that the intention is 
that the raiyat should cultivate it by 
himself or by members of his family- 
There is no presumption under the Act 
that where a holding is less than 100 
bighas the holding is to he a raiyati. 
The only provision of the Act is that 
where a holding is over 100 bighas the 
presumption is that it is to be a tenure. 
It is quite possible, as indeed eveiybody 
knows, that a person may hold land in 
one place for ono purpose and land in 
another place for another purpose. 1 do 
not think it is safe or right to take l 
that the legislature moans more than 
this that the Court in each case lias to 
discover the purpose hut that, where i 
a particular cage it is found that the 
l'ebting-ou holding has reference to an 
area in exfos* 6( 100 bighas then ther 

is a prtawkioo that the purpose jas 
not that the person holding should 
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B. B. Ghose and Bose, JJ. 

Ananta Lai Pakra^i — Defendant — 
Appellant. 


vate himself but was a purpose which 
is characteristic of a tenure. I thiuk 
therefore, having regard to the language 
of the clause and to the scheme of the 
section, that the correct construction is, 
.in applying Cl. (5) to apply it to the 
particular letting or holding with which 
we are concerned and that it is not right 
for the purpose of ascertaining whether 
the presumption applies to institute an 
enquiry as to whether the person who 
'holds the land in question also holds 
jother lands from the same landlord or 
otherwise in other parts of the province 
or in the same neighbourhood. That 
may perhaps be useful for other purposes, 
e. g., when considering whether the pre¬ 
sumption is rebutted, or in a case in 
which thero is no presumption. The 
language of Cl. 5 is I think direc¬ 
ted to the particular holding upon 
which the question arises. Therofore 
I agreo with the viow expressed by 
Mitter, J., in deciding this case. I do 
not know whether it will be for every 
possible case a satisfactory expression to 
say that the question is whether 

tha area held by a tenant under a single 
grant is in excess of 100 biglus, ” 

but the loarned Judge appears to me to 
mean what I have endeavoured to ex¬ 
press. If this is in any way contrary to 
the decisions referred to in the Hi«h 
Court at Patna I can only say that^I 
disagree with those decisions and I know 
•of no authority binding upon me which 
is contrary to ray reading of the clause. 
If the view which I have taken is not 
correct, I have already said that I am 
not prepared to assent to what Mitter, 
•»., thinks would be the consequences of 
a contrary view. That is a purely hypo¬ 
thetical question which it is not' neces- 
sary fco enter into, 

I am satisfied that the learned Judge 

hefn!« l- COrr6C i tly r 61,6 SeCOn,, *PP<>al 

befoie him and I think this Letters 
Patent Appeal should be dismissed wit!, 

C. C. Ghose, J.-I agree. 

I’.R./R.K, Appeal dismissed. 


Alvcoit-Hit* Court 

limmu » K* 5hmlr 


V. 

Jnanada Sundari Dehya anJ others — 
Plainfcitfs—Respondents. 

Appeal No. 152 of 1927, Decided on 
26th June 1929, from original decree 
of Second Sub-Judge, Pabna D/- 6th 
April 1927. 

❖ (a) Civil P. C., Sch. 2, Para. 14— Parties 
may agree that incomplete award would be 
binding upon them. 

If mi award is incomplete, the parties may 
affirm and may a 0 r-»e th.it the incomplete award 
would b_* binding upon th?m. Even if th* par- 
ti-'s had appoint'd a different R?t of arbitrators 
agreeing to abid* by th? previous award and 
asking th *m to com plot .* the work done by pre¬ 
vious arbitrators, the 'previous a\sard should bo 
considered as affirm'd by th * pirtics and th?v 
would.not be allowed to attack the award on 
the ground tint it was incomplete : 21 Cal. 590 
and A. F. ll. 1929 Pat. 7, Rel. on. 

»,« r „ [P 257 Cl] 

(b) Evidence Act S. 115—Award—Election 
by party to award by taking benefits under 
it Party cannot turn round and say that 
award is invalid—Contract Act, S. 70. 

Wlr.-ro a pirty actually affirms th' award bv 
taking b.uictits un«l.*r it and also giving up cer¬ 
tain properties according to it, h* o.umot turn 
round and s.y that th • award is invalid, unless 
no can prow that h; was acting under some 
inisappr.-h Mision. No pjrson can affirm in part 
an award and then r*pndiat? it in ‘pirti • i I R 
1923 Cal. 796, lief. P [P 257 C 23 

v , Hira Lai Chuckcrbutty , Satindra Nath 
Kltasnavis and Jitcndra Mohan Daneni 

for Appellant. 

llomcsh Chandra Sen , Porcsh Chandra 
or^ and Amiya Kumar Shome—(or Res¬ 
pondents. 

i B h B - G . ho f e - T, iis is an appeal 
by the defendant against an order of the 
Subordinate Judge of Pabna filing two 
awards dated 9th March 1926 and 3rd 
July 1926 on the application of the res¬ 
pondents. It appears that seven persons 
were entitled to properties moveable and 
immovable, of considerable value. Ap¬ 
parently they wore not all on very good 
terms. On 12th February 1926 an 
achalnama was executed by all the seven 
persons appointing five gentlemen as 
arbitrators for settling their disputes, 
the subject matter of which was entered 
in a schedule attached to the said 
achalnama. It was provided that even 
if all the arbitrators did not join, tho 

foinfclv 1 !. WhlC . h a ma j orifc y of ^em would 
jointly come to would prevail. One of 
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the arbitrators named did not act but 
four of them made an award dated 7th 
March 1926. Under that award all the 
matters in dispute referred to the arbi¬ 
trators were not decided. But the arbi¬ 
trators did a good deal of work with 
reference to the arbitration as appears 
from that award which is a very lengthy 
document dealing minutely with various 
properties of the parties. On 1st July 
1926 these seven persons addressed a 
petition to three of the gentlemen who 
acted as arbitrators, in which it was 
recited that the previous award only 
settled some of the matters in dispute 
and those three gentlemen wore prepared 
to deliver an award with reference to 
the matters left undecided. The peti¬ 
tion goes on thus : 

“ We have no objection to your declaring 
\our Incisions regarding fch * undecided matters, 
and we do request you to deliver your award by 
putting your decisions in writing None of us 
shall be entitl'd to inak? any objection with 
regard to the award you will d diver, either on 
the ground of the expiry of the time fixed, or 
on the ground of your having no authority. The 
award (to be) d liver.d by you shall b* treated 
as a part of the first award. You shall deliver 
this award within $rd July next.” 

Acting on the strength of this petition 
those three gentlemen prepared an award 
which bears the date of 3rd July 1926 
and these are the two awards which the 
respondents asked for tiling in Court. 
The objections that were raised by the 
appellant in the Court below were con¬ 
fined to two issues viz , the second 
and the third. Issue 2 refers to the 
award being bad as falling within 
the mischief of para. 14, Sch. 2, Civil 
P. C., and Issue 3 refers to the fact 
of the making of the award by the 
arbitrators on 3rd July 1926. The 
learned Subordinate Judge held in effect 
that the second award is only a con¬ 
tinuation of the award of 9th March 
1926 which has been completed by the 
latter award and he held that para. 14 
of Sch. 2 of the Code is no bar to the 
filing of the two awards as one. With 
regard to Issue 3 the learned Sub¬ 
ordinate Judge held that the second 
award was made on the petition filed by 
all the parties including the objector 
before him and it was a valid award. 
The Subordinate Judge also found that 
the appellant who was described as a 
defendant in the Court below had ac¬ 
tually received a certain sum of money 
from the plaintiffs according to the 


directions given in the first award of the 
arbitrators and the defendant in his 
petition did not allege that the second 
award left any of the moveables proper¬ 
ties undivided but he attempted to show 
that s)me properties were left undivided 
in his evidence. The learned Subordi¬ 
nate Judge held that the evidence 
amounted to this, that the moveable of 
very trifling value which taken together 
would amount to only R$. 300 to 400 
were not partitioned, but the defendant 
has not suffered any loss on that ac¬ 
count because lie. was only entitled to a 
sixth share of the money and had in his 
possession a gun the value of which was 
more than the sixth share of tho value 
of tlie ether moveables and, therefore, 
ho had no reason to complain. There¬ 
upon the learned Subordinate Judge 
made an order that tho .two awards be 
filed and the appeal is against that order. 

Mr. Ilira Lal Chuckerbutty for the 
appellant has taken several grounds 
against the decision of the Court below 
and it must be admitted that ho has 
gone very carefully through the two 
awards in order to find discrepancies 
and flaws which would if substantiated 
vitiate the award as either incomplete 
or illegal. The first objection that he 
takes is that the award is illegal on the 
fa.ee of it ; because although five arbi¬ 
trators were appointed in the achalnama, 
only four of them acted and he argues 
very forcibly that that makes the award 
invalid. His argument is that, true ac¬ 
cording to the majority clause a decision 
arrived at by the majority of the arbi¬ 
trators appointed would be a good award 
but the arbitrators who did nob join in 
the award prepared by the majority 
must act in tho matter of arbitration. 
The proposition thus stated may ho 
.accepted as correct, but in the present 
case I do not think that it has any subs-, 
tance. Tho provision as regards the 
arbitrators acting together has alroady 
been recited by mo. That may very well 
be construed as a provision for tho event 
of all the arbitrators not acting in tho 
matter of arbitration. At best theexpre- 
sion may be taken as ambiguous. But 
the meaning is quite clear from the fact 
that all the parties took that to he a 
valid award : the only exception that 
they might possibly have taken was 
that it was not a complete award. That 
appears from Ex. 4, the petition o 
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the three arbitrators date 1st July 1926. 
By that document they not only asked 
three of the arbitrators to complete the 
work that had been done by four of 
them but they accepted the previous 
award as a valid award binding upon 
them. Under that circumstance, it can¬ 
not be said that the award of 9th March 
is illegal on the ground that only four 
arbitrators acted out of the fivo named. 
The answer to the question raised that 
the first award is invalid bocauso it was 
not a complete award is also contained 
in the petition of the parties referred 
to above. If an award is incomplete, 
[the parties may affirm and may agree 
that that incomplete award would bo 
binding upon them. The authority for 
this proposition may be found in the 
case of Makund Ram Sulcul v. Saliq 
Ram Sukal (1) and the latest case to 
which our attention was drawn by the 
learned advocate for the - respondent is 
that of Jnanendra Nath Bagchi v. Sines 
Chandra Roy (2). The learned advo¬ 
cate for the appellant, however, con¬ 
tends that in the case of Jnanendra v. 
Sures (2) the parties roferred the mat¬ 
ter to all the original arbitrators for 
completion of the work required to bo 
done by the original reference and that 
differentiates that case from the present 
one. In my judgment, that is no dis¬ 
tinction at all. Even if the parties had 
appointed quite a different set of arbit¬ 
rators agreeing to abide by the previous 
award and asking them to complete the 
work done by the previous arbitrators, 
the previous award should be considered 
as affirmed by the parties and they 
would not be allowed to attack the 
award on the ground that it was in¬ 
complete. This disposes of the main 
contentions on behalf of the appellant. 
But certain other objections were taken 
which were not finally pressed on its 
being pointed out to the learned advo¬ 
cate for the appellant that those ques¬ 
tions are really of fact which might 
have been raised before the lower Court 
if ihere was any serious difficulty about 
giving effect to the award. The only 
point that appears to be of substance 

rected'that ^ award ifc was di * 
xected that properties standing in the 

na me of the parties themselves or their 

(1) l mV.i)* h 690 = 21 L A - 
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(2) A. I. R. 1928 Pat. 7=6 Pat. 656. 
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wives should be regarded as their per 
sonal properties. In the second award 
it was pointed out that one bit of pro¬ 
perty 3 bigiias lj cottas of land stand¬ 
ing in the name of a lady named Sree- 
mati Soudamini Debi was held to be 
ejmali property and it was argued that 
this really contradicts tho previous 
award. As I have already said, proper 
explanation might have been obtained 
about this apparent contradiction if this 
question had been put to the arbitrators 
when they were examined in Court and 
if this matter had been raised before 
the lower Court. But Mr. Sen on behalf 
of the respondents points out that tlieso 
two items refer to properties of two 
different characters ; the statement in 
tho first award relates to ejmali pro¬ 
perties and in that award certain pro¬ 
visions have been made with regard to 
khamar lands and the second award 
with reference to tho land standing in 
the name of Soudamini Dobi relates to 
the partition of khamar lands, and it is 
possible that that is an explanation as 
to why this laud was held to be ejmali. 
However, that may be, I do not think 
that the award can be attacked here for 
the first time on account of the slight 
apparent discrepancies. The most seri¬ 
ous thing against tho defendant is that 
the defendant had actually affirmed the 
award by taking benefits under it and 
also giving up certain properties accord¬ 
ing to it. Having acted in accordance 
with the award ho cannot now turn 
round and say that the award is invalid, 
unless he can prove that he was acting 
under some misapprehension. But there 
is no such evidence. No person can 
affirm in part an award and then repu¬ 
diate it in part. He must either accept 
the whole or repudiate tho whole. 
Under that circumstance, even if there 
had been any illegality in the award, 
that has been waived by the conduct of 
the defendant. This proposition has 
recently been dealt with in the case of 
Hurrybux Deora v. Johurmull Bhatorai 
(3) referred to by the learned advocate 
for the respondents. 

The result, accordingly, is that this 
appeal must stand dismissed with costs. 
Hearing fee, fifteen gold mohurs. 

Bose, J.—I agree. 

V.s./r.k. Appeal dismissed. 


(8) A. I. R. 1929 Cal. 796. 
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Page, J. 

Provas Chandra Sinha —Plaintiff. 

v. 

Ashutosh Nulcherji and others —Exe¬ 
cutors-“Defend ants. 

Original Civil Suit No. 759 of 1928, 
Decided on 29th April 1929. 

(a) Jurisdiction — Bar of—Failure to ob¬ 
tain leave necessary under Letters Patent 
goes to root of jurisdiction—Want of juris¬ 
diction cannot be waived by parties. 

Failure to obtain leave in a suit where leave 
is necessary under the Letters Patent goes to 
the root of the jurisdiction and the want of 
jurisdiction in the Court to entertain the suit 
cannot be overcome or waived by tho consent 
or submission of tho parties: 13 B. L. R . 101; 
11. Mad. 26; 15 Pom. 93; 31 Cal. 019; 35 Cal. 
01; 11 C. TF. iV. GG3; A. I. R. 1921 Pom. 267; 
CIrcen v. Rather forth, 1 Yes. J. 402; Queen v. 
Justices of Es*er % 1 Q. P. 33, Rel. on.: 35 Cal. 
394 and 44 Cal. 10, Expl. [P 259 C 2] 

(b) Letters Patent (Calcutta), Cl. 12 —Pro¬ 
ceeding commenced by taking out originat¬ 
ing summons is suit 

A proceeding which is commenced by taking 
out an originating summons supported by an 
affidavit is a suit within the meaning of that 
term in Cl. 12. The term “suit” in Cl. 12 is not 
to he construed in .a restricted sense. An origi¬ 
nating summons is therefore to he deemed a 
suit. If the law were otherwise a ready method 
would lie at hand for evading the limits set to 
tho jurisdiction of tho Court under Cl. 12 : 22 
Mad. 25G; 29 Pom. 2:9; .4. J. R. 1927 Cal. 281; 
A. I. R . 1929 Cal. 227 and In re , Fawsitt, 30 
Ch. J> 231, Rel. on. [P 260 C-2] 

(c) Letters Patent (Calcutta). Cl. 12—Suit 
for land—Test laid down—Where originat¬ 
ing summons is taken out to obtatn decision 
that plaintiff is entitled to residuary estate, 
proceedings is “suit for land." 

The expression “suit for land and other im¬ 
movable property” in Cl. 12 means suits in 
which having regard to tho issues raised in 
the pleadings the decree or order will affect 
directly the proprietary or possessorv title to 
land or other immovable property. [P 261 C 1] 

Where the substantial objects for which the 
originating summons is taken out are claims 
inter alia that plaintiff is entitled to whole of 
residuary estate of the testator and that cer¬ 
tain dedications of properties made debutter 
under a will is void and construction of a will 
is sought merely in furtherance thereof, tho 
proceeding is “a suit for land,” for if-the Court 
determines these issues tho orders made there¬ 
on will necessarily affect title to immovable 
propertv situate outside jurisdiction: 29 Bom. 
249; A.'I- R . 1927 Cal. 768. Ref. [P 2G1 0 ll 

(d) Letters Patent (Calcutta). Cl. 34—Court 
acting u ider S. 302, Succession Act, 1925 
does not act in ordinary original civil juris¬ 
diction. 

Court exercising jurisdiction uuder S.302 acts 
in pursuance of testamentary and intestato 
jurisdiction with which it is vested under 
Cl. 31, Letters Patent and not of its ordinary 
original civil jurisdiction. Tho Court is more¬ 
over, not competent on an application under 


S. 302 to determine any disputed -question of 
title, the jurisdiction of the Court under that 
section being confined to the issue of directions 
to the executor relating to management of 
estate: 12 Bom 638, Rel. on. [P 261 C 2] 

S. C. Rose fc S.D. Sinha —for Plaintiff. 

N. N. Sircar and S. M. Bose —(or 
Executors. 


B. K. Ghose, A. K. Roy, N. C. Bose, 
S. C. Roy, J. C. Sett, N. N. Bose, S. K. 
Dutt and .4. C. Batra — for Defendants. 


Page, J.—This is an originating sum¬ 
mons by the plaintiff, taken out by his 
mother as next friend, in which tho 
plaintiff 

“claims to he interested in tho relief sought 
as tho sole residuary legatee” 
under the will and codicils of his grand¬ 
father Gopal Chandra Sinha, for tho 
purpose of determining the title to tho 
property moveable and immovable of 
the testator. The originating summons 
is in the following form: 


“Let the defendants Ashutosh Mukherjee, 
Sadasiv.a Mifcter and Khitindra Kumar Mitter, 
the executors of the said Gopal Chandra Sinha 
deceased, all of No. 9 f Chaulpati Lano, and the 
defendants Sishi Bhusin Siuha of No. 13-A, 
Teliparha Road, Khitish Chandra Sinha, since 
adjudgod a lunrtic, and Puma Chandra Sinha, 
the three sons of -the ^said deceased, and tho 
defendant Khoka Sinha, a minor grandson by 
son of the said doceased, and as such claitniug 
or having an interest in tho latter’s estate as a 
residuary legatee under his will and codicils, 
dated respectively 2nd March 1919, 2nd Novem¬ 
ber 1920. and 3rd Chaitra 1330, B. S., corres¬ 
ponding to iGth March 1924, the last throoof 
No. 2'-A. Palinipukur Road, and tho defen¬ 
dant deities Sroo Sre^ Raj Rajoswar, Sree Sroo 
Laksbmi Tanardan Thakur Shilgram and Sreo 
Is war Shiva Thakur claiming to bo entitled to 
properties purported to bo dedicated to thoir 
sheba by the 9aid wills and codicils by their 
shobait,’ tho defendant Sashi Bhusan Sinha of 
No. 13-A, Teliparha Road, aforesaid within 
eight davs after tho sorvico of this summons 
on thorn*, respectively, inclusive of tho day of 
6 uch sorvico, cause an appoaranco to be on- 
tered for thorn respectively to this summons, 
which is issued upon tho application of the 
plaintiff Provas Chandra Sinha, a minor by 
Sreemiti Radharaoi Dasi his next friend, 
which plaintifi claims to he interested in the 
relief sought as tho sole residuary legatee under 
the said will and codicils of tho said Go?»l 
Chandra Sinha deceased, that tho following 
questions arising in respect of the estate of tho 
said deceased may be determined under K 1. 
sub-Cls. (a) and (g), R. 2, sub-C . (a), aud 11.9. 
Ch l3of the rules of this Court 1914, aud ro 
lief given in respect thereof, that is to say: 

I. (1) Whether tho purported deiioation ot 
the properties mentioned in Cls. 3 and 4 of the 
said will, as modified by Oh. 2 and 4 of the 
said codicil of l^th March 1924. is postponed 
to a period beyond the time al owed for « 
vesting of logacies, and or whether the s.am 
void for remoteness or otherwise ? 
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(2) Whether the purported gift, under Cl. 3 
of the said will of property, bearing income 
■sufficient to meet the expenditure of taxes, re¬ 
pairs and thorough repairs iu rcspoct of the dc- 
buttar, purported to be created as aforesaid,• is 
void for uncertainty and remoteness ? 

(3) Whether the direction for accumulation 
contained in para. 1G of the said will is void 
and bad in law ? 

(4) Whether the vesting of the several pur¬ 
ported bequests under Cl. 16 of the said will is 
postponed till the period of distribution men¬ 
tioned therein ? 

(5) Whether the purported bequests of one- 
third share respectively in tho remainder of 
the said deceased s estate or any one or more 
of them is void for remoteness as offending 
against the rule against perpetuities aud or for 
any other reason ? 

(6) If the said bequests in favour of the sons 
and grandsons of the defendants Khitish 
Chandra Sinha and Purni Chandra Sinha, res¬ 
pectively, under the said Cl. 1 G are void, then, 
whether tho limitations or gifts over in .favour 
of charities, in default of such sons or grand¬ 
sons being in existence as tho-poriod of distri¬ 
bution, are also void ? 

(7) If tho purported dedication under Cts. 3 
and 4 and or other bequests under Cl. 1G of the 
said will or any of thorn fail by reason of their 
boing v.'id as aforesaid, then do such be¬ 
quests as are avoided sink into and form part 
of the said deceased’s residuary estate ? 

(8) Whether tho bequest of tho residuary 
ostato to the said deceased’s grandsons by son 
under Cl. 12 of the said codicil of 16th March 
1924, immediately vests tho said residuary 
ostate in the plaitiff at tho death of tho said 
deceased to the exclusion of the latter’s after- 
born grandson by son ? 

(9) Whether tho bequest of tho said residu- 
ary estate undor the said Cl. 12 of the said last 
codicil immediately vests the said residuary 
estate in tho plaintiff at tho death of tho said 
deceased but so as to opsn and lot in tho said 
docoasoi s after-born grandsons by son ? 

II. How tko costs of this application aro to 
be borne, and if necessary, tho estato of the 

■terod ?” Pal Cham,ra Sinh “ may bo ndminis* 

A preliminary issue has been raised 
by the defendants that the proceeding is 
a suit for land.” and, inasmuch as the 
immovable property left by the testator 
is all situate outside the jurisdiction, or 
m the alternative is partly so situate, and 
no leave has beou obtained under Cl. 12 
Letters Patent, the Court has no juris¬ 
diction to entertain the suit. It is con- 
ceeded by the plaintiff that tho only 
“ h “° h V ;. bl0 P^Perty of the testator 

,T,rS J- Can ^Pretended, is within the 
jurisdiction of the Courts is 103, Dar- 

SSI oltW f0 ™ 6S80ut6d « 

In answer to the preliminary objec¬ 


tion of the defendant it was contended 
that the defendants or some of them, 
by taking steps in tho proceeding, had 
submitted to the jurisdiction, and there¬ 
by had waived any objection to the 
jurisdiction of tho Court to hear the 
summons. In support of this con¬ 
tention learned counsel on behalf of 
the plaintiff referred two decisions of 
Fletcher.J. Kingy.Sccy, of State (I) and 
Shama Kauta <t Co. v. Kitsum Kumari 
(2), in which it was held that, where 
leave was necessary under Cl. 12, the 
obtaining of such leave was not a con¬ 
dition precedent to tho Court becoming 
vested with jurisdiction to entertain 
the suit; and, therefore, when leave 
had not not been obtained, the defen¬ 
dant by taking steps in the suit could 
waive the objection of want of juris¬ 
diction. 

In tho course of tbo hearing the plain¬ 
tiff abandoned this contention, and 
learned counsel on his behalf frankly 
conceded—as in my opinion, having 
regard to tho authorities, he was bound 
to do—that failure to obtain leave in 
a suit, whore leave was necessary under 
the Letters Patent, went to the root of 
the jurisdiction, and the want of juris¬ 
diction in the Court to entertain the 
suit could not be overcome or waived 
by the consent or submission of the 
parties. Hadjcc Ismail Iladjee Hub- 
beeb v. Hadjcc Mahomed Hadjee Joosub 
{3), Ledganl v. Bull (4), Minakshi 
Natan v. Subramanya Sastri (5), Ham- 
purtab Samruthroy v. Premsukh Chan - 
davial (&), Lalitcshwar Singh v. Itame- 
shwar Singh (7), Ash it tosh Sikdar v . 

ri har Jfa\ l S>, Coomar ^ v. Alma 
Chand {9), Narandas Jiaghunathdas v 

Shantilal Bholabhi (10), Green v. liu- 

therforth (U), The Queen v. Justices of 

Buex (12). The view to the contrary 

o“v! n! tS! : SJ,=fc; l: , ' m = la 

(2) [191G] 41 Cal. 10=38 I. 0. 571 
}®» U874J-13 B. L. R. 91=21 W. it. 303. 

741 (P of* 1 ’ 191=13 L A ' 134 =*S“r. 

(5) '5MP. C.) Ma,i - 26=11 L A ' 160=5 *r. 

(6) [1890) 15 Bom. 93. 

(?) aw! N 4 OS" ^ °* L ‘ 

(8) [1907] 35 Cal. 61=G C. L. J 320-11 

C. W. N. 1011 (F. B.) 320-11 

(9) [1907] 11 0. W. N. 603. 

If?) n Bom - S,T - 

(12) [1895] 1 Q. B. 39. 
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that was exj ressecl by Fletcher, J. in 
King v. Secretary of State for India (1) 
and Shama Kanta Chatierji fc Co. v. 
Kusum Kumari (2), with all respect, 
appeals to me to be founded upon a 
misconception of the ratio decidendi of 
Moore v. Gamjee (13). The decision in 
that case turned upon S. 74, County 
Courts Act, 1888 (51 & 52 Vic.) and 
Cave, J. observed: 

“ Part 3 of the County Courts Act, 1838, is 
lieadod “ Jurisdiction and Law,” and Part 4, 
which includes S. 74, is headed “Procedure 
and Trial.” It seems, therefore, that cases 
which are within S. 74 would come under the 
head of procedure rather than under the head 
of jurisdiction, although no doubt this Court 
would have power to issue a prohibition in a 
proper case. I think, therefore, that the ob¬ 
jection to the jurisdiction of tho Court may 
be waived by taking any :step in the procee¬ 
ding before applying to dismiss the action.” 

In Moore v. Gamjee (13), as I under¬ 
stand the decision, tho Court did not 
hold that the parties could waive an 
objection to the jurisdiction in a pro¬ 
ceeding which the Court had no juris¬ 
diction to entertain. Different consi¬ 
derations, of course, arise where a 
party, by submitting to the jurisdiction 
in a proceeding which the Court is not 
incompetent to entertain, purports to 
waive an objection to the jurisdiction 
purely personal to himself. The true 
rule was laid down by Lord Watson in 
Ledgardv. Bull (4), where Ilis Lord- 
ship observed: 

“ When the Judge has no inherent jurisdic¬ 
tion over the subject matter of suit the parties 
cannot by their mutual consent, convert it 
into a proper judicial -process, although they 
may constitute the Judge their arbiter, and be 
bound by his decision on tho merits when 
those are submitted to him. But there are 
numerous authorities which establish that 
when, in a cause which tho Judge is compe¬ 
tent to try, the parties without objection join 
issue, and go to trial upon the merits, the de¬ 
fendant cannot subsequently dispute his juris¬ 
diction upon the grounds that there were irre¬ 
gularities in the initial procedure, which, if 
objected to at the time, would have led to the 
disiniseal of the suit." 

In the present case, if the originating 
summons is a “ suit for land ” and leave 
has not been obtained under Cl. 12, 
Letters Patent, there is an inherent in¬ 
competency in the Court to entertain 
tho suit, and no consent or submis¬ 
sion by tho parties .could confer on 
the Court a jurisdiction which it 
never possessed. The plaintiff, how- 

(13) [1890] 25 Q. B. D. 244=59 L. J. Q. B. 

505=38 W. R. GC9. 


ever, contended that the present pro¬ 
ceeding is not a “suit,” and, therefore, 
is outside the ambit of Cl. 12, Letters 
Patent. In my opinion the proceeding 
in the present case, which has been 
commenced by taking out an originating 
summons supported by an affidavit, isj 
a suit within the meaning of that term 
in Cl. 12, Letters Patent. It is a suit 1 
commenced by an originating summons 
and not by a plaint, as in the case of 
“ ordinary suits." See Civil Procedure 
Code (Act 5 of 1903), S. 26; High Court 
Pules, Ch. 7, R. 1, Ch. 13, Rr. 1 and 14; 
and it is none tho less a suit because 
the procedure to be followed in respect 
of it is more summary than that pres¬ 
cribed for “ ordinary suits.” Indeed, in 
para. 12 of his affidavit, filed in support 
of the originating summons, the plain¬ 
tiff himself has referred to the present, 
proceeding as a suit. The term “ suit " 
in Cl. 12 is not to be construed in a. ( 
restricted sense, Venkata Chandrappa 
v, Venkatarama Beddi (14). Varjhoji 
Kuverji v. Camaji‘ Bomanji (15), and 
if the order mado on the origina¬ 
ting summons will have tho same effect 
upon the title to the immovable pro¬ 
perty as a decree passed in an ordi¬ 
nary suit ” for the same relief, it can¬ 
not be doubted, I think, that the ori¬ 
ginating summons is, and is to be, 
deemed to bo, a suit within Cl. 12, 
Letters Patent. If the law were other¬ 
wise, a ready method would lie at hand 
for evading the limits set to the juris¬ 
diction of the Court under Cl. 12, Print! 
Kumar Pal v. Darpahari Pal (16), Pa- 
shupati Ghose v. Dcbcndra Nath (17), 
Galstaun v. Diana Sarkies (18) and 
In re, Fawsitt (19). The plaintiff fur¬ 
ther contends that if this proceeding is 
a suit it is not " a suit for land 
within Cl. 12, Letters Patent, What 
then is a suit for land? In Goculdas v. 
Chaganlal (20), I had occasion to con¬ 
sider this question, and I venture to 
repeat the definition of the term set out 
in that case. The correctness of the 
construction that was put upon the 
term “ suits for land ’’ in that case was 
not challenged when the case came be- 


4) [1S98] 22 Mad. 25G. 

5 ) [1904] 29 Bom. 249=6 Bom. L. R. 

6 ) A. I. R. 1927 Cal. 281=54 Cal. 126. 

7) No. 267-A. of 1929 (unroported). 

9) A. I, R. 1929 Cal. 227=56 Cal. 224. 
9) [18S5] 30 Ch. D. 231. 

0) A. 1. R. 1927 Cal. 768=54 Cal. 655. 
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fore the Court on appeal, and in the 
.present case all the parties accept that 
[definition as being the true construction 

of the term according to law: 

" In my opinion, the term “ suits for land 
lor ofchor immovable property " in Cl. 12, 
[Letters Patent means suits in which, having 
'regard to the issues raised in the pleadings, 
'the decree or order will affect directly the 
(proprietary or possessory title to land or other 
!immovable property." 

What then are the substantial issues 
raised in the originating summons in 
tills case and in the affidavit filed in 
support of it? It is urged by learned 
counsel on behalf of the plaintiff that 
the only relief sought in these procee¬ 
dings is that the executors should be 
ordered to administer the estate accor¬ 
ding to law; and there is authority for 
the view (in which I respectfully concur) 
that if the plaintiff is merely applying 
that the executor or trustees be ordered 
duly to carry out the terms of a will or 
trust, the proceeding is not a suit for 
land within Cl. 12, notwithstanding that 
the order made on such an application 
in the event may indirectly affect the 
title to land situate outside the juris¬ 
diction. Ni star ini Dassi v. Nuiido Lai 
Bose (21), Abdul Hussein v. Mahomed- 
ally Adamji (22). But, in my opinion, 
the-object of these proceedings, and the 
effect of tho order sought on the issues 
raised therein, are very different from 
those for which the plaintiff contends 
that this originating summons has been 
taken out. 

The plaintiff specifically claims into 1 ' 
itilia that he is entitled to tho whole 
of the residuary estate 41 of the said tes¬ 
tator ” to the exclusion of tho other 
grandsons of the testator, and that “tho 
purported “ dedication ” of tho proper¬ 
ties mado debuttar under tlje will is 
void. The plaintiff further seeks relief 
in respect of the above claims under 
Chap 13, R. 1 (a). In my opinion these 
are the substantial objects for which 
the originating summons was taken out, 
and the construction of the will is sought 
merely in furtherance thereof. It fol¬ 
lows, m my opinion, that this proceed¬ 
ing is a suit for land,” for if the Court 
determines the above issues the orders 
made thereon necessarily will affect 
, -^irectly ft* 10 title to immovable pro- 

IS i 19 ? 2] R 30 ,^' 369=7 c - W, N. 353. 

•122) A. I. R. 1922 Bom. 449=46 Bom. 772 on 

appeal A.I.R. 1921 Bom. 313=48 Bom. 331, 


perty situate outside the jurisdiction. 
Vatjhoji Kuvcrji v. Camaji Bomanji (Id) 
Goculdas v. Chaganlal (20). 

It is admitted by the plaintiff that at 
the commencement of the suit the defen¬ 
dants did not “ dwell, or carry on busi¬ 
ness, or personally work for gain “with¬ 
in " the limits of the Court’s jurisdic¬ 
tion ; that the plaintiff’s cause of action, 
in part at any rate arose outside such 
limits, and that leave was not obtained 
under Cl. 12, Letters Patent. I am of 
opinion, in these circumstances, that 
this Court has no jurisdiction to enter¬ 
tain this proceeding, and tho summons 
must be dismissed. 

Lastly, the plaintiff contended that 
the Court had jurisdiction to grant the 
relief sought in this proceeding under 
S. 302, Succession Act (39 of 1925). Ij 
am unable to accept this contention.' 
S. 302 is found in Chap. 4, Part 9 of the 
Act under the heading : 

“ Of the practice in granting and revoking 
probates and letters of administration," 

and the Court, in exercising jurisdic¬ 
tion under that section, is acting in 
pursuance of the testamentary and 
intestate jurisdiction with which it is 
vested under Cl. 34, Letters Patent, and 
not of its ordinary original civil juris¬ 
diction, which is the jurisdiction in-j 
voiced by the plaintiff in the present 
proceeding. Furthor, I am inclined to 
think that the Court would not bo com¬ 
petent, on an application under S. 302, 
to determine any disputed question of 
title, the jurisdiction of the Court under 
that section being confined to tho issue 
of directions to tho executor or adminis¬ 
trator relating to the management and 
administration of tho estate. See by 
way of analogy, In re, Lakshmibai (23). 

Tho executors’ costs as between attor¬ 
ney and client will bo paid out of the 
estate. Each of those defendants who 
have separetely appeared is entitled to 
his costs out of tho estate. Tho costs of 
tho plaintiff will also come out of tho 
estate. The costs of the guardian ad 
litem will be paid, as between attorney 
and client, by tho plaintiff. The costs 
are to be taxed as of a hearing. 

R.M./r.K. Order accordingly. 


(231 [1888] 12 Bom. 638. 
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Rankin, C. J. and C. C. C.hose, J. 

Copal Chandra Itudra and another — 
Plaint ill's— Appellants. 

v. 

Kliatrr Karikar and others— Defen- 
d ants— Respondents. 

Letters Patent Appeal No. 11 of 1/29, 
Decided on 5th July 1929, from decree 
of Mitter, J., D • 7th December 1928, 
in Second Appeal No. 1911 of 1927. 

(a) Landlord and Tenant — Holding over 
on. expiry of lease does not necessarily 
create tenancy of any kind — Each case de¬ 
pends upon facts and intention of parties— 
English law principles are not wholly 
applicable to cases under Bengal Tenancy 
Act. 

The act of holding after the expiration 
of the term does not necessarily create a ten¬ 
ancy of any kind, it being in each case a ques¬ 
tion of fact, what the intention of pirties was. 
At the common law, if the tenant continues 
in possession by consent of his landlord, hi is 
deemed prima facie a more tenant at will. In 
England in the absence of rebutting evidence 
the inference arising from payment and ac¬ 
ceptance of rent is that the tenancy is tenancy 
from year to year and prima facie the renewed 
tenancy is subject to all the terms of the ex¬ 
pired tenancy which can be applied to a ten¬ 
ancy from year to year. Rut these doctrines 
of English law are not applicable to the wholo 
extent under the Bengal Tenaucv Act. 

[P 203 C l] 

(b) Bengal Tenancy Act (8 of 1885), S. 85 
— Landlord purchasing occupancy holding 
under execution sale—Under tenant holding 
over—Suit for ejectment — Holding over am- 
amounted to sub letting otherwise than by 
registered instrument and was rendered in¬ 
valid against landlord if not consented to. 

A landlord*after the purchase of an occu¬ 
pancy holding at a sale held in execution of 
his rent decree sued for the ejectment of an 
under-raivat who was holding over after the 
expiry of the registered under raiyat lease for 
a period of nine years. 

Held: that the under raiyat after the expiry 
of original terms was holding under a new 
subletting otherwise than by a registered in¬ 
strument, and as such the tenancy was invalid 
as against the landlord in the absenco of the 
proof of landlord’s consent, bringing the case 
within the purview of S. 85. [P 2G3 C 1] 

llemendra Chandra Sen and Satyen¬ 
dra Chandra Sen —for Appellants. 

Rankin, C. J. —The plaintiffs’ suit 
is for recovery of possession of certain 
land. Mitter, J. agreeing with the 
Courts bolow, lias dismissed the suit. 
On this Letters Patent appeal, the lear¬ 
ned advocate for the plaintiff contends 
that in view of S. 85, Ben. Ten. Act 


defendant 4, who alone contests the suit 
and contests it in respect of four plots 
only out of the suit lands is a mere 
trespasser so far as the plaintiffs* are 
concerned. The plaintiffs are the land¬ 
lords and defendants 15 to 18 hold the 
disputed lands as raiyats under the 
plaintiffs. The tenant defendants de¬ 
faulted in payment of rent and the 
plaintiffs, having obtained a decree 
against them, purchased the disputed 
land on 23rd March 1922. The case 
for defendant 4 is that he took settle¬ 
ment of the four plots of land of 
which he is in possession from one Rup- 
chand, predecessor-in-interest of defen 
dants 15 to 18 by means of a registered 
patta in the year 1310 B. S., i. o , 1903. 
No notice has been served on him under 
S. 167 or S. 49, Ben. Ten. Act. 

The patta relied upon by the defen¬ 
dant was not produced or proved at the 
trial though it appears to have been 
present in Court. The Record-of- 
Rights, however, described defendant 4 
as a korfa tenant on the basis of a 
registered patta. 

At the hearing of this appeal no one 
appeared to argue the case for the de¬ 
fendants. Mr. Sen for the plaintiffs 
contends in view of S. 85, Ben. Ten. 
Act that if the patta of 1903 was for a 
longer period than nino years, it is 
altogether invalid as against the land¬ 
lord, and that if it was for a period of 
nine years or less, then it expired in or 
before 1912 and cannot bo set up 
against the landlords’ purchase of 1922- 
The learned Judge has held that even 
if the teim of the patta from 1310 lias 
expired, the under-tenant must-be taken 
to he holding over and that his interest 
is an incumbrance which the landlords 
were hound to annul on notice under 
S. 167 before they could recover pos¬ 
session. 

It is certainly suspicious that the* 
registered patta was not properly proved 
or produced but the assumption may be 
made in favour of its validity that it 
did not purport to create a term ex¬ 
ceeding nine years. As regards the 
period from 1912 to 1922, the question 
is whether suh-S. 1, S. 85 applies to 


e case: , . L , „ 

‘ If the raiyat ^sublets othorwiso than by a 

sistered instrument, the sublease s h a " “. 
valid apainst his landlord unloss made wrtft 
» landlord consent.’* • 
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On the whole, having regard to the 
language and the policy of S. 85, I think 
that it is not open to the tenant to 
treat himself in 1922 as holding under 
the registered patta and that the case 
is within the clause which I have cited. 
The act of holding over after the expira¬ 
tion of the term does not necessarily 
create a tenancy of any kind, it being 
in each case a question of fact what the 
intention of the parties was. At the 
common law, if a tenant continues in 
possession by consent of his landlord, 
he is deemed prima facie a mere tenant 
at will. When, however, a tenant pays 
rent for a peried subsequent to the ex¬ 
piry of the original term, the presump¬ 
tion is that he ceases to be a mere 
tenant at will. In England in the ab¬ 
sence of rebutting evidence, the infer¬ 
ence arising from payment and accep¬ 
tance of rent is that the tenancy is a 
tenancy from year to year, and prima 
facie, the renewed tenancy is subject'to 
all the terms of the expired tenancy 
which can be applied to a tenancy from 
year to year. These doctrines are not 
applicable, to their whole extent, to 
cases under the Bengal Tenancy Act, 
but in my judgment it is clear on prin¬ 
ciple that defendant 4 in 1922 was 
holding under a new agreement and 
was not holding under the registered 
patta. The lessor’s consent was not 
given by a registered patta but is to be 
inferred from the circumstances, from 
the acceptance of rent and from the 
conduct of the parties. I think, there¬ 
fore, that there has been, after the ex- 
piry of the original term, a new sub- 
letting otherwise than-by a registered 
instrument. If this be so, tlm tenancy 
is not valid against the landlords in the 

absence of proof of the landlords’ 
consent. 


In these circumstances the appei 
mast in my judgment be allowed, tl 
decrees of the Courts below must l 
set aside as against defendant 4 and th 
plaintiffs must recover in ejectmen 

Courts 6 h,m Wlth C ° 8tS in a11 th 


C. C. Ghose, J. —I agree. 


v.b./r.k. 


Appeal allowed. 
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Cuming and Graham, JJ. 

Bistcambar Bisu-as — Defendant 5— 
Appellant. 

v. 

Nilambar Murari and others —Plain- 
tiB and Defendants—Respondents. 

Ajjpeal No. 561 of 1927, Decided on 
3rd May 1929, from appellate decree of 
Dist. Judge, Chittagoug. 

(a) Decree — Setting aside — Person not 
party cannot invite Court to vacate consent 
decree. 

Ifc is not competent to person to invite a 
Court to vacate a consent decree to which he 
is no party; all that he can do is to get a dec¬ 
laration that this decree did not aflect his 
right: • 22 C.L. J. 363, Foil . [P £64 Cl, 2] 

(b) Civil P. C., O. 1—Benamidar. 

That benamidar is a party to the suit dees 
not make fcho real owner party to the suit. 

, [P 2G4 C 2] 

(c) Civil P. C., O. 1—“ Parties," meaning. 

Parties to the suit are tho persons whose 

names appear on the record as parties. 

, 1V ^ [P 2G4 C 1] 

(d) Transfer of Property Act, S. 54—Con¬ 
tract by mortgagee to sell mortgage debt— 
Consideration paid—Mortgagee is not bena¬ 
midar of purchaser until sale-deed is com¬ 
pleted. 

The more fact that the •mortgagee contracted 
to sale a mortgago debt to a person and recei¬ 
ved consideration fpr the same does not mako’ 
the mortgagee a bonamidar of tho puichasor 
of the mortgago debt unless tho sale-deed was 
completed, as till then title does not pass to 
tho purchaser: 22 C. ]V. N . 522, List, and 
-4. /. £1916 P. C. 139, Ref. [P 264 C 2] 

Words and phrases—“ Fraudulently " 
—meaning. 

Person docs a thing fraudulently if ho does 
it with an intent to defraud and so to consti¬ 
tute fraud two elements are necessary-deceit 

an /n 1I c' Ury ? n< * * oss to some persou. (P 265 0 1] 

ft) Fraud Decree — Fraudulent decree— 
Meaning. 

A fraudulent decree presupposes that fraud 
has been practiced on the Court or oh ouo 
of tho parties to tho suit. [p 265 CJ lj 

Sarat Chandra Basalc and Narendra 
Kumar Das—lor Appellant. 

N. Sircar and Chandra Sckhar Sen — 
for Respondents. 

Cuming, J.— The facts of tho case 
out of which this appeal has arisen are 
these. On 2nd April 1915, defendant 4 
borrowed a sum of Rs. 1,450 from defen¬ 
dants 1, 2 and 3. It was secured by a 
mortgage-deed which stood in tho name 
of defendant 1. On 6th November 1920, 
it it alleged that defendants 1, 2 and 3 
entered into an agreement to soli to the 
plaintiff the mortgage debt for Rs. 2,100. 

ia alleged paid the money. 
Ihe deed of sale was not, however, com¬ 
pleted for some reason or other. 
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The plaintiff then entered into an 
agreement with defendants 1, 2 and 3 
which was that defendant 1 should bring 
a suit on the mortgage bond at plain¬ 
tiff's cost and any money realised would 
be paid to the plaintiff. The suit was 
brought on 2-lth November 1922, defen¬ 
dant 5 who is the appellant now before 
us being impleaded as a purchaser of the 
equity of redemption. Defendants 1, 4 
and 5 entered into compromise by which 
it was agreed that the liability of de¬ 
fendant 4 would bo fixed at Rs. 2,100, 
and the suit was disposed of in terms of 
the compromise. It may here be stated 
that at the time when this compromise 
was entered into the plaintiff in the 
present suit was away in Akyab. The 
plaintiff then brought this present suit 
in which he asked; (l) that the agree¬ 
ment to sell the mortgage debt to him 
might be enforced: (2) that the decree 
passed on the solehnama might be dec¬ 
lared fraudulent and inoperative; (3) 
that plaintiff was not bound by that 
decree, that that decree might be set 
aside, the mortgage suit restored to file 
and the plaintiff allowed to prosecute 
the mortgage suit. There was also an 
alternative prayer that it might bo dec¬ 
lared that tlie mortgage bond was sold 
to the plaintiff who paid the money and 
a decree granted to the plaintiff against 
defendants 1, 2 and 3 for the entire 
amount due on the mortgage and some 
further reliefs. 

The suit was contested by defendant 
5 alone the purchaser of the equity of 
redemption. The trial Court held the 
decree on the solehnama void and in¬ 
operative and he set it asido. lie fur¬ 
ther ordered that the suit should be 
restored to file the present plaintiff 
substituted for defendant 1 as plaintiff 
in that suit. He also granted plaintiff 
specific performance of the contract to 
sell to him the morbgago debt against 
defendants 1, 2 and 3. On appeal the 
decree was uphold. Defendant 5 appeals 
to this Court. 

He first of all contends that the decree 
passed on compromise in tho mortgage 
suit cannot bo set asido at the instanco 
of a person who was no party to the 
suit. He is certainly entitled to suc¬ 
ceed on that point. As pointed out by 
Mukerji, J., in Fateh Chand v. Narsing 
Dfl.?(l), at p. 388 it is not competent to a 

(7) [1915j 22 0. L, J. 38c=10 I. G. 988. 


person to invite the Court to vacate a 
consent decree to which ho is no party. 
Mukerji, J., further remarked that being 
a stranger to the decree the only dec¬ 
laration he could get was that the decree 
did not affect his right. The decree 
could not be vacated at his instance and 
the appeal which was terminated by 
the decree be heard as though no decree 
had been passed. That same principle 
applies to the present case. The plain¬ 
tiff was a stranger to that decree by 
which expression I understand that he 
was not a party. Ho might havo been 
interested in the result but that would 
not make him a party. Mr. Sircar con¬ 
tends that Mohesh the plaintiff iu that 
case was the benamidar of the present 
plaintiff. Even if he was, that does not 
make the presont plaintiff a party to that 
suit. The parties to a suit, as I undertand 
the expresssion, aro the persons whose 
names appear on the record as parties.} 
Neither indeed was Mohesh a benamidar 
for tfie plaintiff in the present suit. The 
plaintiff in the present suit was not at 
that time tho owner of the mortgage 
debt for tho sale had not been comple-' 
ted and no titlo had passed. He is even 
now suing fora specific performance of 
the contract to sell. He could not have 
been sued on tho mortgage bond for he 
did notown it and Mohesh alone could 
have sued. Mr. Sircar seems to argue 
that by the agreement and the payment 
of consideration the title passed. To 
support that ho relics on Juan Chandra 
Das v. liajani Kanta Pal (2). That 
was an entirely different case. 

Tho plaintiff sought to eject defen¬ 
dant. Defendant had paid tho purchase 
money and been put into possession by 
the plaintiff. The rights of no third party 
were in question as is pointed out in 
the judgment. 

The Court hold that in such circum¬ 
stances the defendant could not be evic¬ 
ted. In the case of Shire Goh v. Mating 
Inn (3), it was pointod out that the rule 
of tho English Court of equity had no 
application to tho sale of real estate in 
Burma (and, therefore, also in India). 
S. 54, T. P. Act providing that apart 
from a registered instrument, a contract 
for sale created no interest in or charge 
upon the land. 

(-2) [1918] 22 U.AV. N. 522=41 I._C. 85 
(31 A. I. R. 191G P. C. 139=44 Cal. 154z=« 


I. A. 15 (P.C.). 
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It is, therefore, perfectly clear that 
the plaintiff is not entitled to have the 
consent decree in the mortgage suit, to 
which he was not a party, set aside and 
to have the case reopened. 

Then with regard to the prayer of 
the plaintiff that the decree in the 
mortgage suit No. 175 of 1922 should 
be declared fraudulent and inoperative 
by which I understand him to mean not 
binding on him on the facts found the 
decree is not fraudulent. There is a 
tendency I have often noticed to use 
the word fraudulently without really 
understanding what the expression 
implies. 

A person does a thing fraudulently if 
he does it with an intent to defraud. 
Two elements are necessary to consti¬ 
tute fraud: deceit that is to say, some, 
one is deceived, and injury or loss to 
the same preson. How could it be said 
that the consent decree was obtained by 
fraud ? None of the parties to the dec¬ 
ree were decoived nor is it suggested 

that any deceit was practised on the 
Court. 

A fraudulent decree presupposes that 
a fraud has been practised on the Court 
or ° n ono pal-ties to the suit. 

As for being binding on the plaintiff 
he was not a party to it and so obvi¬ 
ously is not bound by it. The appel- 

, - b ,“ 8 . furtber contended that the 
plaintiff is not entitled to a specific per¬ 
formance of the contract to sell the 
mortgage bond to the plaintiff as there 

was a novation of contract and a new 
contract entered into 

The answer to this contention is that 
it .IS a question of fact which was not 
raised , n the Court below. Tl e Lul 
.3 that so far as the decree is for sSc 
peiformanceof contract as against de 

thMowP fa ' ? k,m and 3 fcbe decree of 

the lower Courts will remain. 

ihe remainder of the decree by which 

1922 .^ 0C1 ee in suit No 175 of 

iy22 was set aside and the suit ordered 

eSbstitut d red 5? 616 and tbe Pontiff 
Mohesh is oT p * aco °f defendant 
suit onVhi S6t as,de aQ d the plaintiff's 

lant defen? T?-* dismissed - Appel- 

tooughont 6 13 entiHoti ‘° hia 
Graham, J.-l agree. 

v.b./r.k. Appeal allowed 
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A. I. R. 1930 Calcutta 2S5 

C. C. Gitose and Mallik, JJ. 

Ilcm Chandra Cha kravarti and others 

—Plaintiffs—Appellants. 

v. 

Saraba } a Datta and others— Defan. 
dants—Respondents. 

Appeal No. 154L of 1926, Decided on 
25th January 1929, from appellate de¬ 
cree • of Dist. Judge, Backergani, D/- 
22nd February 192G. 

(a) Bengal Estates Fartit ion Act, Ss. 6 and 
84—Where application for separation and 
partition is made and estates are declared 
to be under separation and partition, S. 6 
applies and not ^ 84 and costs are to be 
levied on all proprietors. 

Where an application is made to the Collec¬ 
tor for separation and partition of an estate 
and proceedings are -drawn by which the es¬ 
tates aro declared to be under separation and 
aUo to be under partition,the case comes under 
b. o of the Ac; and not under S. 81 , and costs 
under Ss. 37 and 39 are to be levied propor¬ 
tionately on all proprietors concerned of tli 3 

o „ CP 26G C 2] 

(b) Bengal Eslale* Partition Act, Ss. 37 

38 and 111—Order by Collector setting 
as.de order passed by Deputy Collector 
under Ss. 37 and 38. is without jurisdiction. 

bJctioo ill enumerates the orders pissed bv 

? o iS eP K Ut ;u°?. ,l , e , Ct0r Wbich can bi interfered 
with bv the Collector on appeal. But au order 

i!T d t e h« V ® 7 a '\ d 33 o° f the Act fiuds uo pUoe 
in the list under S. Ill and the Collector. 

bls ., no jurisdiction to pass an order 
s.tting aside the order passod by the Deputy 

/ \ C o 0r under Ss - 37 &nd 38. [P 2G7 C 21 

(c) Bengal Estates Partition Act, Ss. 37 
38 and 119-When order of Collector only 
mterferes with order passed under Chap 5 
and therefore is not one under Chao. 5. 
jurisdiction of civil Court is not barred.' 

An order by a Collector on appeal setting 
as!de the order passed by the Deputy Collector 

under q S q7 37 l 33 ‘ S n0t 1Xn ° lder P«S9d 
under S. 37, but is an order whereby an order 

passed under those sections is interfered with. 

S “5r a ° Tdor e uudor Chap. 5, so as to bar 
tho jurisdiction of a civil Court under Cl. ( 2 ), 

b. 119. A civil Court has tho jurisdiction to 
quostion tho corroctues9 of the order. 

„ . , [P 2G7 C 2] 

Brajalal Chakravarti and Ramani- 
mohan Chatterji —for Appellants. 

Gunadacharan Sen and Ramcndra 

nu^ 0l Respondents. 

Mallik, J. This appeal arises out of 
a suit for a declaration that the order of 
the Collector of Backorganj, dated 1st 
November 1920, for refund of a certain 
amount ofmoney deposited by the de¬ 
fendants as costs of the separation and 
partition of certain estates, is without 
jurisdiction, illegal and invalid and, 
therefore, liable to be set aside and also 
loi the issue of a permanent injunction 
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restraining the said defendents from 
withdrawing the money from the Backer- 
ganj Collectorate. 

The allegations on which the plaintiffs 
brought the suit were briefly these: 5 es¬ 
tates, hearing touzi Nos. 1744,1751,3563, 
55G6, 6100 of the Backerganj Collecto¬ 
rate, originally belonged to two bro¬ 
thers, Radhakanta Sen and Krishnaram 
Sen. These estates have common lands. 
Radhakanta’s share is known as ‘Barha 
Hisya’ and it comprises estates Nos. 
1751, 3566 and eight annas of G100, 
while the share of Krishnaram comprises 
estates Nos. 1744, 3563 and the remain¬ 
ing half of the estate No. G100. Defen¬ 
dants 1, 5 and the predecessor of defen¬ 
dants 2 to 4 purchased the sstato No. 
1714 at a revenue sale. The plaintiffs, 
who becamo the owners of the ‘Barba 
Hisya’ of Radhakanta applied to the 
Collector on 22nd January 1915, for 
partition,after separation of the lands of 
estates Nos. 1751, 3DGG and eight annas 
of 6100. To this tho defendants filed an 
objection and in that objection they 
also prayed that the common land of tho 
estate No. 1744 should bo separated 
and a Record-of-Rights prepared. There¬ 
upon, proceedings were drawn up on 
24th July 1915, declaring the estates to 
be under separation and also under par¬ 
tition under Ss. 5, G and 29, Estates 
Partition Act (Bong. 5 of 1897). An 
estimate of cost was prepared—cost of 
separation of tho lands of the five estates 
and also cost of partition of Estates 
Nos. 1751, 35GG and G100. A certain 
amount was realised from the defen¬ 
dants, who afterwards filed an applica¬ 
tion before the partition, the Deputy 
Collector denying their liability to pay. 
This objection was disallowed, but the 
Deputy Collector’s order was, in appeal, 
set aside by the Collector of the District 
who ordered a refund of the money to 
tho defendants. It was this order of 
the Collector, which the plaintiffs sought 
to set asido when they instituted the 
the suit that has given rise to the pres¬ 
ent appeal. 

Tho Court of first instance decreed 
tho plaintiffs' suit and declared that 
the order of the Collector for the refund 
of the money was withot jurisdiction, il¬ 
legal and invalid and it granted a per¬ 
manent injunction restraining the defen¬ 
dants from withdrawing the said money, 
On appeal, the learned District Judge 
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reversed the decision of the Court of 
hist instance and restored the order 
passed by the Collector. The plaintiffs 
have appealed to this Court. 

The chief point in controversy before 
us has been as to whether the learned 
Distiict Judgo was right in holding that 
the case was one under S. 84, Estates 
Partition Act. It was contended on be¬ 
half of the appellants that S. G of the 
Act and not S. 84 was applicable to the 
case. This contention is, in my opinion, 
sound and should be given effect to. In 
the application which the plaintiffs filed 
on 22nd January, 1915, their prayer 
was twofold. They asked, first of all, 
for a separation of the lands of the es¬ 
tates, and then for a partition of the 
estates Nos. 1751, 35G5 and eight annas 
share of 6,100. It is truo that in the 
concluding portion of the application, 
dated 22nd January 1915, the partition 
of the estates was only mentioned. But, 
reading tho application as a whole, 
there cannot, in my opinion, be any 
doubt that the plaintiff’s prayer was 
first of all for a separation of the lands 
of tho estate and then fora partition of 
the same. And it was in this light that 
the plaintiffs’ application of 22nd Jan¬ 
uary 1915, was taken by tho authorities. 
As observed before the proceedings 
which tho Collector drew up on 24th 
July 1915, were proceedings whereby 
the estates were declared to be under 
separation and also to bo under partition, 
under Ss. 5, G and 29, Estates Partition 
Act. I am, therefore, of opinion thatj 
the case was under S. 6 of tho Act and 1 
not under S. 84, under which alone the, 
costs could bo realized from the plain¬ 
tiffs only and the defendants could 
claim any exemption from liability to 
pay. If S. 6 of the Act applies to the 
case—and I have hold that it does apply 
— the costs under Ss. 37 and 38 of the 
Act are to bo levied proportionately on, 
all the proprietors of the estates includ¬ 
ing the present defendants. 

This is about the merits of the case, 
so far as the liability of the defendants 
to bear tho costs pi oportionately is con¬ 
cerned. The correctness and validity of 
the order passed by the Collector allow¬ 
ing a refund of tho money to the defen¬ 
dants has been questioned before us on 
another ground and that was that he 
had no jurisdiction to pass the order 
setting aside thereby the order that haa 
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been made by the Deputy Collector on 
the point. The contention of the learned 
advocate for the appellants, on this 
point also, must, in my opinion, be 
maintained. S. Ill, Estates Partition 
Act enumerates the orders passed by a 
,Deputy Collector which can be interfered 
|with by the Collector on appeal. But 
an order, made under Ss. 37 and 38 of 
the Act, finds no place in the list under 
S. 111. Our attention was drawn on be¬ 
half of the respondents to sub-S. 2 of 
S. 111. But this subsection can have 
no application, when it is remembered 
jthat the proceedings bad not come up 
•to the Collector for consideration under 
S. 58. I am, therefore, clearly of opin¬ 
ion, that the order passed by the learned 
Collector was an order passed without 
jurisdiction. 

The learned District Judge sot aside 
the order passed by the trial Judge on 
another ground, viz., that the civil 
Courts had no jurisdiction to entertain 
the plaintiff’s suit, and in support of this 
View of the lower appellate Court, our 
attention was drawn to the provisions 
of S. 119, Estates Partition Act. It was 
said that an order passed under Ss. 37 and 
38 is an order under Chap. 5 of the Act 
and under Cl. (b), S. 119, an order passed 
under Chap. 5 is not liable to be contested 
in any civil Court. But the short answer 
to this contention is that the order, the 
correctness of which was questioned and 
which was sought to be set aside in 
the case, was not an order passed under 
Ss. 37 and 38 of the Act, but an order, 
whereby an order passed under those 
sections was interfered with and va- 
cated. 

tlw »fow»id obaerva- 
tions is that the appeal is allowed, the 

domee of the lower appellate Courtis 

set aside and that of the Court of the 

first instance restored. The plaintiff-ap- 

T lu 8et their C3sts from the 

respondents throughout, 
c. C. Ghose, J. -I agree. 

R.M./R.K, Appeal allowed. 
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v. 


Salimuddin Hazi— Respondent. • 

cidi Pe 6 ? 8 and 608 of 1927 - D e- 
cided on 30th April 1929, 


* (a) Civil P. C„ O. 22, R. 10—Applica¬ 
tion for substitution of legal heir of party— 
If no final order made and no question of 
limitation arise application can be enter-' 
tained. 

An application for substitution of a legal 
heir on the death of a -party to the suit can be 
entertained under O. 22, R. 10, if no final order 
is made on the date of application and if no- 
question of liuiitatioirarises. [P 2GJ C 1] 

(M Civil P. C., S. 100—Question of main¬ 
tainability of suit cannot be raised in second 
appeal in first instance. 

The question of the maintainability of a suit 
if not raised iu the first instance before lower 
Courts cannot be allowed to be raised in second 
app-^l. [P 2f>9 Glj 

(c) Bengal Regulations, (7 of 1822)—Settle¬ 
ment made under Regulation—Intention — 
Entries in khatian only record fact of pos¬ 
session as basis for calculation of revenue. 

Tho intention of the settlement made under 
tho regulation is not to touch or disturb the- 
possession of persons in actual possession of 
the lands but rather to respect such possession, 
and that the entries in the khatians prepared 
for the purpose of a settlement under the 
regulation do net confer a titlo on tho person 
in whose favour such entries are made but cnly 
record the fact of their possession to serve as a 
basis for calculation of the revenue. 

[P 2G9 0 2j 

barat Chandra Ron Chowdliury , D.L. 
Rhastfjir and Notjcndra Nath Dose- for 
Appellants. 

. At * 1 Ckwider Gupta and Radhikaran- 
jan Guha for Respondent. 

Mukerji, J. Those appeals arise out 
of a suit for recovery of khas possession 
of, on declaration of the plaintiffs 2 titlo 
to, two plots of land described in sche¬ 
dule glia of the plaint, and also for 
mesne profits. 

The plaintiffs case as laid in the plaint 
was that the disputed land appertains 
to a kayemi ryoti holding comprising 
7 kanis of land, which the plaintiffs 
formerly held under one Hasanali and 
now under one Salemuddi Haji and 
others; that tho defendants or some of 
them dispossessed the plaintiffs from a 
part of the disputed lands in Jaistha 
1312; that consequently the plaintiffs 
instituted a suit under S. 9, Specific 
Relief Act cn 18th November 1905, ob¬ 
tained a decree and in execution thereof 
recovered possession on 20th January 
1907; that they then remained in pos¬ 
session till Ashar 1318 when they were 
again dispossessed by some of the defen¬ 
dants from a portion, for whioli they 
instituted a suit in 1914 which thev 
withdrew on 27th January 1916; and 
that, emboldened -by this, all the defon- 
dants combined together and subsequ- 
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ently dispossessed them of the entire 
disputed land in Magh 1322. 

The defence was that the plaintiffs or 
their predecessors had no title to the 
lands, that the lands in suit lie on two 
sides of a public navigable channel called 
Bairagir Dona; that on the east of the 
channel lies chur mandal, a permanently 
settled estate, and on the west lies chur 
Mirzamara, a Government khas mehal. 
The defendants’ case was that defen¬ 
dant 1 was occupying certain lands in 
this locality when on 9th March 1891 
one Rai Chandra Kumar Ray Bahadur 
and another who were the owners of the 
superior taluk called Chur Balammara 
Bandabust Taluk having claimed the 
lands as appertaining to their taluk and 
as being part of the reformation of chur 
Lakshmi in Kismat chur mandal, he 
attorned to these owners and they gran¬ 
ted a lease conferring abadkari joto 
light to him of 12 kanis of land lying on 
both sides of the channel; that one Ishan 
Chandra Tarafdar obtained a howla 
lease of the lands on which defendant 1, 
executed a kaubliyat in his favour on 4th 
May 1891; that subsequently in 1904 
Government made khas a part of the 
land and called it chur Mirzamara; that 
since then defendant 1 has been holding 
the lands on the east as under Ishan 
Tarafdar and those on the west as under 
the Government. 

The facts necessary to be mentioned 
for the purposes of these appeals are the 
following. The land taken settlement 
of by the kabuliyat (Ex. 4) of 26th Fal- 
goon 1297 (9th March 1891) which defen¬ 
dant 1 executed in favour of Rai Chan¬ 
dra Kumar Roy Bahadur and another 
was 12 kanis in area and was described 
as lying on the north of the land of 
Hasanali and Salimuddi. In the lcabu- 
liat (Ex. 4a) of 22nd Bcrisakh 1298 (=4th 
May 1891) by which defendant 1 attor¬ 
ned to Ishan Chandra Tarafdar who had 
taken a howla lease of the lands of the 
locality the same boundary was given 
and it was also stated that the area was 
12 kanis. On the following day i. e., 
23rd Baisakh 1298 (= 5th May 1891) 
Ishan Chandra Tarafdar granted a patta 
(Ex. 5) to Salimuddi and Hasanali of 
14 kanis of' land which was described 
therein as lying to the south of the land 
which had been leased to defendant 1 
the day before. The land in suit lies on 
the border between the lands of Ex. 4 


and Ex. 4 (a) on the one hand and Ex. 5 
on the other. Then there was a parti- 
tion between Hasan and Salimuddi, each 
of them having an 8 annas share in the 
lands,—by which partition Hasanali got 
the northern half and Salimuddi the 
southern half. On 3rd Chaitra 1308 the 
original plaintiffs in this suit, Amjad 
Ali and Asraf, took a lease of 7 kanis 
i. e., the northern half which fell to 
Hasanali s share, in kayemi ryoti right 
by executing a kabuliyat Ex. 1. Both 
the Courts below have arrived at the 
conclusion that the plaintiffs had a good 
title to the disputed lands as they are 
parts and parcels of the land demised by 
Ex. 5. The Court of appeal below how¬ 
ever has held that out of the two plots 
of land of schedule gha the one being 
plot 2 of that schedule, which lies on 
the east of channel, the plaintiffs have 
failed to prove dispossession within 
12 years and that on the other hand the 
defendants have been in possession of 
that plot for a much longer period till 
the institution of the suit, and in that 
view dismissed the suit so far as that 
plot was concerned. As regards plot 1, 
of schedule gha the Court of appeal 
below has decreed the suit. From this 
decree, some of the defendants have pre¬ 
ferred S. A. No. 608 of 1927 and the 
plaintiffs a cross-objection. As regards 
mesne profits a separate decree was 
passed on appeal by the lower appellate 
Court from which a separate appeal has 
been filed by the said defendants being 
S. A. No. 590 of 1927, and the plaintiffs 

have also preferred a cross-objection. It 
will bo convenient to take the appeals 
separately. 

S. A. No. 603 of 1927.—The appeal 
relates to plot 1, schedule gha, and the 
cross-objection to plot 2 of that schedule. 
In connexion with this appeal the ap¬ 
pellant’s contentions are two in number, 
1 st that tho suit was not maintainable; 
and 2nd, that tho Courts below have 
misappreciated the legal effect of the 
settlement made under Regn. 7 of 1822, 
in view of.which tho sottbmont which 
the plaintiffs had obtained from a tres¬ 
passer could not possibly prevail. 

The first of these contentions is based 
upon two grounds. One of these grounds 
is that the original plaintiffs Amjad and 
Asraf instituted this suit on 25th May 
1917 and then on 4th March 1919 they 
transferred their rights to certain othei 
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persons in the name of ono Nuv Miah. 
On 17th February 1923 Amjad died and 
no substitution having been made in tbo 
meantime the suit abated as far as Am¬ 
jad was concerned on 17th May 1923 
under 0. 22, R. 3. On 16th July 1923 
Amjad’s widow made an application to 
set aside the abatement. On 17th July 
1923 Nur Miah applied to bo substituted 
in the place of the original plaintiffs 
Amjad and Asraf. On 25th September 
1923 Salimuddi and Salamatulla applied 
to be substituted in the place of the 
said original plaintiffs alleging that they 
were the real purchasers while Nur 
Miah was a mere benamidar. On 27th 
September 1923 the Munsiff took up 
all these applications and refused the 
widow’s application holding that she 
was no longer the representative of 
Amjad and also that she had not ex¬ 
plained the delay in making the appli¬ 
cation, and granted the applications of 
Nur Miah and of Salimuddi and Salama¬ 
tulla. It is contended that the suit 
having abated the order for substitution 
could not be made. We are of opinion 
that no final order having been made in 
the suit at the dates when the applica¬ 
tions were made, 1 the applications were 

fit to be entertained under 0. 22, R. 10, 
Civil P. C„ and that no question of limi¬ 
tation arose. The suit, in our judgment 
was a pending suit in which an appli¬ 
cation for substitution on the ground of 
assignment, creation or devolution of 
interest could bo properly made and that 
the order for substitution was rightly 
made The other ground on which the 
maintainability of the suit has been 
questioned is that defendant 6 died 
during the pendency of the suit and his 
heirs were not substituted in his place 

W a ! 1 i Wa , 9 a smb for Possession 
a le 8e<3 trespassers the whole 

ra L ° fai1 ; , The Point was not 

as he on r y f • • he Cnurfcs 1)010w and 

as the contention involves the investiga- 

Wasreall he ? U ? 3tion whether there 

surv li f any h ® ,r ° f d0f0 ndant 6 who 
rviyed him, and whether defendant 6 

was in possession ' of a specific plot 

separately or not and whether his heir, 

1 any, is in such possession or not, it 
cannot be entertained at this stage. 
The ground, again, has not been taken 
jin a memorandum of appeal. 

c . , r0garda tlie second contention 
sec lorth above namely that relating 


to the effect of the settlement made 
made undor RegD. 7 of 1822, the facts 
seem to be as follows ; In 1905-1906 
the Government had the land on the 
west of the channel surveyed and settled 
under tho Land Revenuo Settlement 
Regn. 7 of 1822. Plot 1, Schedule 
Gba of the plaint in respect of which 
the phintiffs have obtained the decree 
in the present suit is plot 773 of the map 
prepared in that survey. The map and 
the khatians of that survey have been 
put in that case, and according to the 
appellants the khatian shows that plot 
773 of that survey was recorded as in 
the possession of defendant 1 appertain¬ 
ing to his jote held under Ishan Taraf- 
dar. The appellants’ contention is that 
this entry in the khatian created a title 
in defendant 1, which should be taken 
to have ousted that of the plaintiffs who 
claimed to have obtained settlement 
from persons who were mere trespassers. 
We have examined the provisions of 
Regn. 7 of 1822 and we are of opinion 
that the intention of a settlement madci 
under that regulation is not to touch or 
disturb the possession of persons in, 
actual possession of the lands but rather 1 
to respect such possession and that the! 
entries in the khatians prepared for the! 
purposes of a settlement under the regu¬ 
lation do not confer a title on the person 1 
in whose favour such entries aro made! 
but only record the fact of their posses¬ 
sion to serve as a basis for calculation, 
of the revenue. Where, as here, it lias; 
been found on the entire evidence that! 
defendant 1 was not really in the pos- ! 
session of the plot 773 but the entry 
was erroneous, there is no question of 
...» 1 acquiring any title or of his 

title prevailing ovor that of tho plain¬ 
tiffs. The intention of the settlement 
under the regulation as disclosed by its 
own terms as also by tho documents 
Ex. C and G series was to keep in tact 
the incidents of Ishan Tarafdar’s howla. 
and tho rights of tho undertenants and 
not to sweep them away. It appears 
further from para. 5 of written state¬ 
ment of defendant 1 that defendant’s 
case was that the wostern portion of 
Dag 773 which is the subject matter of 
this appeal was being held by the dofon- 
dant under Ishan Chandra Tarafdar who 
was the middleman under tho Govern- 
ment. In our opinion para. 5 recognizes 
the fact that the Government did not-. 
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interfere with the rights of the howla- 
<1ar Ishan Chandra and the real contro¬ 
versy in this case therefore turned in 
the Courts below on the question as to 
whether the lands were included in the 
icabuliat which defendant executed in 
favour of Ishan Chandra on 22nd of 
Baisakh 1298 (May 1891) (Ex. -1 (a) ) or 
whether they wore included in the 
pattah granted by Ishan Chandra in 
favour of the plaintiffs Saliinuddi and 
Hasan Ali on the following day i.e., 
23rd Baisak 129S and both the Courts 
below have concurrently found that the 
western portion of plot 773 is covered 
by plaintiffs'patta (Ex. 5) see passages 
U and 27 of the paper-book. The lower 
appellate Court rightly points out that 
the question that really arises for deci¬ 
sion is one in the nature of a boundary 
dispute or in other words what is the 
real boundary line between tho two 
lease holds of Exs. 4 (a) and 5. This 
•question having been answered in favour 
of the plaintiff respondent by both the 
Courts below tho question in second 
appeal becomes really one of parcel or 
no parcel and upon such a question tho 
findings of the lower Court are conclu¬ 
sive. It is also to be noticed that tho 
admission made by defendant in para. 5 
of the written statement regarding the 
recognition by Government of Ishan's 
howla is in accordance with facts pro¬ 
ved by evidence before tho Court, for 
the lower appellate Court points out that 
the entries in Ex. G (1) and other kha- 
tians leave no room for doubt that tho 
settlements made by Chur Mundal 
zamindars with Ishan and his tenants 
were left in tact and recognised by 
Government and their existing rights 
were not disturbed and wore not inten¬ 
ded by Government to be disturbed by 
measurement of a portion within Chur 
Mirzamara Khas Mehal, tho Courts be¬ 
low, in our judgment, having taken the 
correct view of this matter. 

The two contentions urged in support 
•of tho appeal both fail and the appeal 
accordingly will be dismissed. 

Tho cross-objection is not pressed and 
it is also dismissed. 

Each party will bear his or their costs 
in the appeal and the cross-objection. 

S. A. 590 of 1927—None of the 
grounds urged in support of this appeal 
is of any substance except one which is 
to the effect that on calculation being 


made on the principle adopted by the 
Court of appeal below the amount of 
mesne profits would come up to Rs. 435 
and not Rs. 450. This argument is not 
seriously opposed. The appeal will be 
dismissed subject to tho modification 
that instead of Rs. 450, Rs. 435 will be 
put in the decree as the amount of mesno 
profits to be awarded. The other direc¬ 
tions in the decree of tho lower appel¬ 
late Court will stand. Tho cross-objec¬ 
tion is not pressed and is also dismissed. 
Each party will bear his or their costs 
in tho appeal and the cross-objection. 

Mitter, J. —I agree. 

V.U. R.K. Order accordingly. 
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Cuming and S. K. Ghosf., JJ. 

Bhabani Charon Banikya — Defen¬ 
dant—Appellant. 

v. 

Suchitra Baisnabi — Plaintiff Res¬ 
pondent. 

Appeal No. 8G4 of 1927, Decided on 
22nd May 1929, from appellate decree 
of Dist. Judge, Tipperah, D - 2nd 
February 1927. 

fa) Hindu Law— Religious endowment— 
Shebait can grant a transferable and heri¬ 
table lease, not stipulating for fixed rent 
but permanent so long as rent is paid regu- 
larly. 

A she bait can, without legal necessity, grant 
a transferable and heritable lease which is per¬ 
manent in so far that so long as the rent is 
paid regularly, tenant will continue to enjoy 
the land and which leaves to tho idol s estate 
the benefit of an augmontatiou of rent wuicn 
is not fixed and can bo enhanced. Such ^ 
lease is binding on the succeeding shebait . 

13 M. I. A. 210, [tef. A. 1. It- 33 

Dist. L1 , 

.'(b) Landlord and Tenant—Where herit¬ 
able and transferable tenancy .. permanent 
so long as rent is paid regularly and rent is 
not fixed, landlord can enhance rent. 

When from the stipulation m the> patta .t 
appeared that the tenancy was permanent n so 
far that so long as the rent was paid regularly 
the tenant was to continue to enjoy theHand 
but there was nothing to show that tho rout 

was fixed and tho tenancy wa« heritable and 
transferable and tho patta described itself os .% 
raivati settlement of a tank. 

Held, that the stipulations were not incon¬ 
sistent with the landlord’s nght to enhance 

rent : 24 O. W. A- 8.4 and A. I. R ‘ 

20 (O 'Bengal Tenancy Act, S. 3— Mere fact 
that tenancy is of tank does not take U ou 
of operation of Bengal Tenancy Act. 

The mere fact • that the tenancy is of » 
tank does not ,take it out of tho operation 
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Bengal Tenancy Act, when the lea^e has been 
subject.Jof R?cord-of-Rights under Bengal Ten¬ 
ancy Act ani is on the faco of it a raivati 
lease. [P 272 C 2] 

(d) Civil P.C. O. 22, R. 2 and O. 19 R. 3 — 
No affidavit is necessary to support applica¬ 
tion for substitution of shebait's widow as 
plaintiff where evidence shows that she 
joined in performance of sheba with 
her husband. 

The original plaintiff who wa«? a shebait died 
after decision of suit in fcho primary Court and 
bafore the filing of the appal his widow S got 
herself substituted as his wilow. There was 
no affidavit to the effect that S was the proseut 
shebait 

Held, that there could be no objection as to 
the application foi substitution not being sup¬ 
ported by an affidavit specially where tho Judge 
was sUisfioi from evidence that the wif -of 
former shebait joined in the performance of the 
tthebi. There was no rule of law that an ap¬ 
plication of this naturo must be supportel bv 
an affidavit. [p 272 C 2] 

Hcmendra Kumar Das —for Appel¬ 
lant. 

Rupcndra Kumar Milra — for Res¬ 
pondent. 

S. K. Ghose, J.—This appeal arises 
out of a suit for recovery of Khas pos¬ 
session of a tank on establishment of 
the plaintiff’s titlo thereto. The plain- 
tiff's case is that the tank is the debut- 
tor property of an idol. Haro Krishna, 
the last shebait, being unable to per¬ 
form his duties, the plaintiff was ap- 
pointed shebait in 1325 B. S. and since 
then ho had been in possession of the 
tank, but he was dispossessed by the 
defendant in 1331, B. S. Hence the suit. 
Lhe defence of defendant 1 was that 
the tank was the personal property 
of Sital Bairagi a previous shebait, 
that Hare Krishna let out the tank to 
defendant 1 the raiyati right on 29th 
Bhadra 1326 B. C., and that since then 
he had been in possession. The learned 
Munsiff who tried the suit found that 
Have Krishna executed a lease of the 

* an £ !“ S ! D favour of fche defendant 
on 29th Bhadra 1326 B. S. vide Ex. A. 

He thought that probably the tank 

lUiw 6 u P ! r f° na pro P erfc y of Sital 

irweS : d«l h C ° nsid01 ' ed thafc even if 
it were debutter property, the lease was 

bmd ug ou the plaintiff for it was not 

raiC’TTm but . ° n i y an 01 'dinar v 
th J fc M fcfc ’ QE ? enfc - Further ho found 
that the defendant had re-excava- 
ted the tank and made certain i m - 

T r a°kin? 0 n fc M Wh i ch were »eee.9aS. 

Taking all these facts into consideration 
the learned Munsiff thought that the 


lease was binding upon the plaintiff. 
The learned District Judge on appeal 
did not interfere with the trial Court’s 
finding tint tho defendants had satis¬ 
factorily proved that Hare Krishna had 
exocuted pattah Ex. A. But the learn¬ 
ed District Judge held that tho tank was 
debutter property dedicated to tho wor¬ 
ship of the idol. He then proceeded to 
construe tho document Ex. A and he 
held that by it a permanent interest 
was created in favour of defendant 1, 
and finding that no legal necessity had 
been male out, lie thought that the 
lease was not binding upon the plaintiff. 
He accordingly allowed the appeal and 
decreed the suit. Hence this appeal by 
defendant 1. 

The principal point that is raised in 
this appeal is that the Court of appeal 
below placod au entirely erroneous con¬ 
struction on the lease Ex. A, that it 
should be held that tho grant made in 
that documont was that of the rights of 
an occupancy raiyat, and-that ib was 
within tho competence of tho shebait 

fu , Such a sranfc - Ib is Pointed out 
that the learned District Judge has put a 

wrong construction upon tho word'mya- 
mita which ho has taken to mean 
settled or fixed; whoreas the proper 
meaning of this word is regular, im¬ 
plying that the rent should ho paid 
regularly. The actual words in tho 
ease are these (in Bengaly). I consider 
that the contention on behalf of the 

Xof S !? COrrect - The material por- 

aUolws ° CU ” 9 “ tmiybe 


hereby oxocut a U ih reCOi rf d tho ,aid mo '>ov do 

term ' You shin P . lttft w,thout ftU J’ fixed 
„ . sha, l pay to my office every vear 

tank No oCf° f nan “ 9 oi e llk for th0 ' s aid 

bo Oiitertaino l t! °M aS to P a y m0nt of font will 
v ° S c without dakbilas. You win 

rights o( giftands^ft h!“ d ? ther h L ° na wikI ‘ 
>» respect of the said regul, * rl - v 

grandsons or any other ?° n8 an{| 

tied to object thereto » l 0 nti- 

objections will be disallowed 1 ft.-'" 8 9 ° M 
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From these stipulations in the pattali 
it seems to me that the tenancy is per¬ 
manent in so lav that so long as the rent 
is paid regularly the tenant will con¬ 
tinue to enjoy the land. But there is 
nothing to show that the rent is fixed. 
On the contrary there is nothing to 
prevent the landlord frcm exercising his 
ordinary right to enhance the rent. No 
doubt there are words going to show 
that no teim is fixed, and that the 
tenancy is heritable and transferable. 
But these stipulations are not incon¬ 
sistent with the landlord’s right to en¬ 
hance the rent. By way of illustration 
I may refer to the case of Bhvpendra 
Chandra Singh v. Harthar Chakravarti 
(1) which was a case of a tenure. 
There, though tho document creating 
the tenure showed that there were ex¬ 
pressions going to show that the tenure 
was maurasi, it was held that there was 
nothing to show that it was intended 
to be mokarari. The fact that in tho 
present case there is no recital of neces¬ 
sity confirms the view that it was not 
intended that the alienation should be 
permanent in tho sense that the rent 
should bo fixed for all time. The ab¬ 
sence of a word like " mokarari " also 
supports my view. I may refer to tho 
case of Krishnendra Hath v. Kusurn 
Kumari (2) which again is a caso of a 
tenure. On the other hand the pattah 
on tho face of it describes itself as a 
raiyati settlement. My conclusion, 
therefore, is that in this caso tho leaso 
did not stipulate for a fixed rent, but 
that the only stipulation was that the 
tenancy should be permanent so long as 
the rent was regularly jaid, but this 
rent is liable to enhancement according 
to law. In this view, there is no doubt, 
the lease was within the competence of 
the shebait and is binding on the plain¬ 
tiff. In tho case of Palanippa Chetty 
v. Devasikamcny Pandara Sannadhi (3) 
the lease was at a fixed rent. But in 
this case, as I have said, the lease is 
not to that effect. On the other hand 
it leaves to the idol’s estate the benefit 
of an augmentation of rent from time to 
time and this is within the competence 
of the shebait as was pointed out in tho 


case of Maharanee Shihessouree Delia v. 
Mathocra Nath Acharja (4). 

On behalf of the respondent a sugges¬ 
tion has been made that the tenancy is 
one under tho Transfer of Property Act. 
But no such suggestion was made in 
the Courts below where it seems to have 
been assumed that tho tenancy is under 
the Bengal Tenancy Act. The mere fact 
that it is a tank does not take it out of 
the operation of the Bengal Tenancy 
Act. On the other hand it was the sub¬ 
ject cf a Record-of-Rights under the 
Bengal Tenancy Act and the lease on 
the face of it is a raiyati leaso. There 
is therefore no force in the suggestion 
that the lease is under the Transfer of 
Property Act. 

There is one other matter which has 
been argued before us and that is that 
the learned District Judge was not right 
in allowing the present respondent 
Suchitra Baisnabi to appear as the plain¬ 
tiff-appellant in the place of tho original 
plaintiff. It appears that the original 
plaintiff died after the decision of the 
suit in the lower Court and before the 
filing of the appeal, and that Suchitra 
Baisnabi got herself substituted as the 
widow of tho original plaintiff. It is 
contended that this should not have been 
allowed in tho absence of an affidavit to 
the effect that she was the present she¬ 
bait. There is no rule of law that an 
application of this nature must be sup¬ 
ported by an affidavit. In the present 
case it appears that the learned District 
Judge was satisfied from the evidence of 
D. \V. 1 that the Baisnabi of the 

former shebait joined in the performance 
of the sheba. It does not seem to have 
been disputed that the original plaintiff 
was dead and that Suchitra was his 
widow. In the circumstances the learn- 
ed District Judge was justified in al ow¬ 
ing Suchitra to prosecute tho appeal. 

In view of my finding that the lease 
is binding on the plaintiff tho appeal 
must succeed and the suit must stand 
dismissed. The decree of the trial 
Court is restored and tho appellant win 
get his costs in all the Courts. 

° Cuming, J.— I agree. 

B.M./R.K. Appeal allowed . 
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SUHRAWARDY, J. 

Rakhal Chandra Dutla —Accused — 
Petitioner. 

v. 

Purna Chandra Ghosh —Complainant 
—Opposite Party. 

Criminal Revn. No. 910 of 1929, Deci¬ 
ded on 27th November 1929, 

Bengal Food Adulteration Act (6 of 1919), 
Ss. 5, 6 and 7—It is no defence for accused 
to say that he bad advertised that he was 
not selling pure foods and that purchaser 
knew the fact. 

The Food Adulteration Act is intended to 
protect tho public from using adulterated 
articles and therefore it has made it penal to 
sell these adulterated articles irrespective of the 
fact whether the purchaser knew the article 
to be adulterated or otherwise. Articles men¬ 
tioned in S. G are ordinarily articles of food 
and it is no defouce to say that these articles 
can be adulterated and sold in market with 
tha publication of the fact that they are 
adulterated. [p 273 C 2] 

Satindara Nath .1 lukerji and Iitjom - 
. kesh Dose —for Petitioner. 

Siddhesivar Chakravarty — for Oppo¬ 
site Party. 

Anil Chandra Roy Chowdhury—lor 
the Crown. 

Judgment.—This rule has been 
issued on two grounds (l) that tho ele¬ 
ments necessary to constitute an offence 
under S. 6 (1), Bengal Food Adultera¬ 
tion Act 6 of 1919 have not been proved 
and (2) that as the mustard oil, the sub¬ 
ject matter of tho case was, sold to the 
Sanitary Inspector not as mustard oil 
but as mixed mill oil and as the sign¬ 
boards in the shop indicate that mixed 
mill oil for lighting purposes is only 
sold the conviction under S. 6 (1) of the 
Act is not sustainable. Both the grounds 
may bo considered together. 

The facts are that tho Sanitary Ins- 
pector on tho authority from the Chair¬ 
man of the Municipality went to the 
shop of tho accused and purchased a 
quantity of mustard oil which ho says 
was for human consumption. After his 
purchase he divided the oil according to 
the Act into three parts one of which 
was kept with the shop-keeper. It was 
found on analysis that the oil sold was 
adulterated mustard oil and the owner 

v i? ft Bho , p was Prosecuted and fined 
Ks. 200. It has been found by the trial 
Court that the oil was sold as mustard 
oil for human consumption and that the 
1930 C/35 & 36 
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oil *olJ was adulterated. Reading SJ 
o and Ss. 6 and 7 of the Act together it' 
would appear that the articles enumera-; 
ted in S. G are presumed to bo articles of; 
food therefore it has been made penal to 
sell any such article in an adulterated 
condition, the presumption being that it 
was sold for human consump tion. This! 
is clear as in S. 5 of the expression 
articles of food" is used whereas in S. 
6 there is no express provision that tho 
articles mentioned in that section must 
be sold as articles of food. But the Act 
itself is for making provision for the 
prevention of adulteration of food and 
therefore the articles mentioned in S. 6 
are considered tc he articles of food and 
tho sale thereof in an adulterated condi¬ 
tion is made punishable. Now in this 
case the facts sufficiently pioved and 
found by tho lower Court are that the 
oil was sold by the petitioner to the 
complainant and that the oil was found 
to he adulterated. The petitioner says 
that he had put up a sign hoard on his 
shop that he was selling adulterated 
mustard oil. With regard to this sign 
board I am inclined to believe the Sani¬ 
tary Inspector when he says that it was 
not there on the day of the occurrence 
hut it has been subsequently put up. 
But in my judgment oven .if this sign 
hoard was on the shop it will be no de¬ 
fence. to say that he had notified to the 
public that he was selling adulterated 
food. 

The Food Adulteration Act makes 
it penal to sell adulterated articles. It 
does not excuse the offence on the 
ground that the purchaser know that 
what ho was purchasing was not pure 
food stuff. The Act was intended to 

i j . . * _ from using adulte-l 

rated articles and therefore it has made 
it penal to sell these adulterated arti¬ 
cles to persons irrespective of the fact 
that the purchaser knew the article to 
be adulterated or otherwise. With re- 
gard to the articles mentioned in S. 6 
they are ordinarily articles of food and 
it is no defence to say that these articles 
can be adulterated and sold in the mar- 
ket with the publication of the fact 
that they are adulterated. S. 7 of the 
Act makes the storing of adulterated 
things penal. In this case it is ad¬ 
mitted that the accused sells in his 
shop ghee, flour, atta etc which are sold 
for human consumption. He also sells 
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mustard oil and there is no evidence 
and no allegation for what purpose the 
mustard oil which is said to bo adulte¬ 
rated was sold in the shop .except what 
is stated on the signboard. On the 
other hand there is evidence that 
mustard oil is purchased from his shop 
by people lor consumption as an arti¬ 
cle of food. His own witness 2 says 
that no better stuff is available, that 
he always purchases mustard oil for 
human consumption from the shop 
though it was advertised as mixed oil. 
As I have said it is no defence to say* 
that becauso it was advertised as mixed 
oil the seller though he sells the article 
for human consumption is entitled to 
plead that ho had told the purchaser 
that it was not pure in defence in a 
prosecution under the Act. As the Act 
is intended for the safety of the people, 
in my judgment it should be construed 
liberally. It is no defence to the ac¬ 
cused that the adulterated oil is stored 
in his shop for some purpose other than 
for consumption as an article of human 
food. I cannot say that even if ho had 
taken that defence it would have been 
a good answer. But it is clear that the 
adulterated mustard oil is kept in his 
shop for being sold to persons form con¬ 
sumption as an article of food. In the 
sign board which he says he put up in 
his shop it is said that mustard oil is 
sold for lighting purposes. But there 
is no evidence that any one purchases it 
for that purpose. As I understand the 
sign board has come into prominence 
since this case. There is also evidence 
as found by the Magistrate that the ac¬ 
cused’s shop supplies to the locality the 
oil at a wholesale rate to small shop 
keepers who sell it by retail to the in¬ 
habitants of the locality for consump¬ 
tion as an article of food. The mischief 
therefore which is done by his selling 
adulterated oil in his shop is very great. 

I am accordingly of opinion that on 
the evidence in the case the learned 
Magistrate has come to a right deci¬ 
sion and the conviction must be sus¬ 
tained. This rule is discharged. 

R.M./R.K. Rule discharged . 
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S. K. Ghose, J. 

Nagendra Nath Saha —Accused—Ap¬ 
pellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 505 of 1929, De¬ 
cided on 0th December 1929. 

(a) Trade marie— Infringement of — Simi¬ 
larity—Standard of comparison should be 
that of lay public and not that of experts. 

For the purpose of establishing a case of in¬ 
fringement it is not neccssiry to show that there 
has been the use of a mark in all respects cor¬ 
responding with that which another person 
has acquired an exclusive right to use. But if 
the resemblance in such as not only to show 
an intention to deceive hut also such as to be 
likely to raako unwary purchasers suppose that 
they are purchasing the article sold by the 
party to whom the right to use the trado mark 
belongs. Therefore the standard of compari¬ 
son is not that of the experts, but it is that of 
the lay public, of the unwary purchaser: 
Wot her spoon v. Averic, (1972) L. R. 5 //. L. 503 
Rel.on. [P 275 C 1] 

(b) Merchandise Marks Act. S. 15 — Of¬ 
fence mentioned in S. 15 is offence charged 
—Accused agreeing to give up use of trade 
mark —Limitation runs from date when com¬ 
plainant is again aware of infringement. 

The offence mentioned in S. 15 is the ollonco 
charged. Where after original discovery of in¬ 
fringement of trade mark tho complainant'takes 
some action as tho result of which tho accused 
gives an undertaking not to make uso of tho 
trado mark and it does not appear from tho 
evidence that the complainant actually knew 
that the infringement of the trade mark had 
continued, the limitation does not run from 
the dato of the original discovery. It runs 
from tho date on which tho complainant ia 
again aware of tho infringement and a suit 
brought within one year from tho dato, i. e.. 
within one year after discovery of ofTonce char¬ 
ged is within time: .1. I. /L 1023 Cal. 405, ReL 
on,; 22 Mad % 499, Dist. [P 27f> C 1) 

Mrityunjoy Chattopadhyay for Ap¬ 
pellant. 

A. N. Choudhury —for the Crown. 

Probodh Chandra Chatterji— for Com¬ 
plainant. 

Judgment—The case against the 
appellant is that he has infringed two 
trade-marks belonging to the complainant 
Manilal Anandji, one a white deer on a 
red back ground and tho other composed 
of figures 4 and 5 on a black ground in 
tho shape of a star on a yellow label. 
Both the marks were used as trado 
marks on packets of ‘bin’ sold by tho 
complainant. The learned Chief Presi¬ 
dency Magistrate has found that in res¬ 
pect of tho figures on tho second trade¬ 
mark the complainant had no monopoly 
but as regards the rest of the device of 
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the second trade-mark, and as regards 
the first trade-mark, the prosecution 
case has been established. He has accor¬ 
dingly convicted the appellant under S. 
482,1.P.C., and.sentenced him to pay fine 
of Rs. 500 and of Rs. 200 respectively on 
the two counts and in default to undergo 
rigorous imprisonment for three months 
and two months respectively. In this 
Court it i3 not disputed that the com¬ 
plainant did not have the trade-marks 
as alleged by him. The question is as 
to whether it lias been established that 
the appellant used false marks in respect 
of the two trade-marks produced by the 
•complainant. I have before me three 
sets of trade marks which are relevant 
to the case and I may say at once that 
in minor details the ^trademarks of the 
complainant and the trade-marks used 
by the accused are different: but that 
in essential matters, that is to say, as 
regards tho general appearance, the 
prominent portion of the device, the 
colouring, and so forth the two sets of 
trade-marks are similar. This view was 
also taken by the learned Magistrate, 
ilie question is what is the standard of 
comparison ? It has been held that, for 
fthe purpose of establishing a case of in- 
ifringement, is not necessary to show that 
jthere has been the use of a mark iu all 

respects corresponding with that which 

another person has acquired an exclusive 
right to use. But if the resemblance is 
|such as nob on y to show an intention to 
deceive but also such as to be likely to 
make unwary purchasers suppose that 
Ithey are are purchasing the article sold 
by the party Jo whom the right to use 
the trade mark belongs. Wotherspoon 
.Ai’ene (l). Therefore the standard of 

comparison is not that of the exnerts 
,Bub it is that of the lay public, o? the 

I purcha30ls - In fc he present case it 
would be correct to say that it would be 

standard of the ignorant people who use 

mm 6 the h ° f bh 'i 3 ' and Pu - hase them 
iora the bazar. In view of these con 

ed Mac,V S ^ Se0mS fc ° me fchat fche learn-’ 

tradl 8 1 1 6 ®, ■° rrecfcly held that the 
trade ma rks which had been used by the 

app ? lanfc r re fa,8e trade-marks In 

^ 6he accused a!- ap- 
S* ven an oodortaking to 
drop the use of both trade-marks. 

ibe next point which has beon urged 

appellant, in so J * 


the prosecution with regard to the stag 
brand is concerned is that it is barred 
by limitation, under S. 15, Merchandise 
Marks Act. It is pointed out that it is 
admitted and found that the complai¬ 
nant first came to know of the infringe¬ 
ment in September 1927 and lie brought 
the case in March 1929 and it is con¬ 
tended that the case was brought more 
than a year after the first discovery of 
the offence and that therefore it is bar- 
red by limitation. 

In support of this I am referred 
to the cases of Ruppell v. Ponnu- 
scimi Tcvan (2). In that case, how¬ 
ever, it appears the complainant had 
not shown that he believed that the use 
of the alleged counterfeit trade mark 
lias been discontinued after the first 
discovery in 1893. This case was con¬ 
sidered in Akshoy Kxcmar Dey v. Em 
peror (3). There it was held that the 
word offence 1 under S. 15, Merchandise 
Marks Act meant the offence charged 
Mr. Chaudhury for the Crown has poin- 
ted out that in the present case the of- 
ence charged is an infringements June 
1928 which is well within time. It is 
contended that in the case reported in 
Akshoy Kumar Dey v. Emperor (3) the 
decision went upon the supposition that 
15™ no u fc f ° und fchat before 10th March 

1 e“ 6 ’ , Whl fu h WaS the dafce °f offence 
charged, the prosecution pa ,-ty 

aware that the offence had been com! 

rl? d Kr 1° A 6 , pi ' es0nfc case - however, it 
is established that after the original dis 

covory m September 1927 some action 
was taken by the complainant and as 
the result the appollant gave an under 
taking not to make use of the trade 
marks. It is contended that never¬ 
theless the complainant must have 
known that the accused was going on 

n^'of K* fcrad °- mai ' k3 because their 
places of business are only a hun 

dred steps apart. But it does not ap-' 
pear from the evidence that the com. 
plamant actually knew that tho infrin¬ 
gement of the trade mark . had been 
continued. No doubt, there was no 
written undertaking but there was a 
verbal undertaking an d this is deposed 
to by the pleader P. W. 4 an d “ 

plainant himself. This part of [he e“' 
dence has not been challenged by crols' 

examinat.ou. Therft aro also the Inh^-c, 

( : i) 118U9J n M,id. 4«»;---— 

(8) A. I. R. 1928 Cal. 495. 
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w -itten by the complainants agents to 
the accused and these were found in the 

gadi” of the accused. They are of June 
192S and they refer expressly to the fact 
that the accused had given an under¬ 
taking. Therefore it comes to this that 
after the original discovery in September 
1927, the accused had given an under¬ 
taking to desist from infringing the trade¬ 
mark any further and that there is no¬ 
thing to show that before June 192S the 
complainant was aware that there had 
been a fresh infringement. It is con¬ 
tended that nevertheless the limitation 
must run from the original discovery in 
September 1927. Mr. Chaudhury for 
the Crown has contended that if that 
be so, then the undertaking would be 
meaningless and that the complainant 
would he put upon his watch to see 
whether there was going to he another 
infringement within one year of the hrst 
discovery; and it might be that, if there 
was a subsequent infringement after one 
year of the original discovery, then the 
second offence not bo punishable at alb 
This position reduces the argument ad¬ 
vanced or behalf of the appellant to an 
absurdity. But as has been pointed out 
in the case referred to above that the 
olience mentioned in S. 15, Merchandise 
Marks Act, is the offence charged and 
this seems to me to be the only com¬ 
mon sense view that can be taken in the 
present case. In this case the prosecu¬ 
tion is clearly in within time. No other 
points are pressed in this appeal. The 
conviction of and the sentences passed 
on the appellant are confirmed. The 
appeal dismissed. 

R.M./R.K. Appeal dismissed. 
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C. C. Ghose and Pearson, JJ. 

Panchanan Gogai and others —Accused 
—Appellants. 

v. 

Emperor 

Criminal Appeal No. 480 of 1929, Deci¬ 
ded on 17th January 1930, against order 
of Addl. Sess. Judge, Assam Valley Dist. 

(a! Evidence Act. S. 154 — Hostile witness 
— Definition—Hostile witness is one who 
from his evidence shows that he is unwilling 
to tell truth. 

A hostile witness may be defined ms one who 
from the manner in which he eives his evidence 
(within which is included the fact that be is 
willing to go back upon previous statements 


made by him) shows that bo is not desirous of 
telling the truth to the Court;. [P 278 C 1] 

* ( bi Criminal P. C , S. 298— judge should 
explain to jury situation arising in case of 
hostile witness —He should tell jury to reject 
evidence of such witness altogether—Omis¬ 
sion to do so amounts to misdirection—Evi¬ 
dence of hostile witness cannot in part be 
relied upon and rest rejected —Evidence Act 
S. 154 — Criminal Trial. 

The evidence of a hostile witness cannot in 
part te relied upen and the rest o! it discarded 
or rejected. When a witness is declared hostile 
so that leave to cross-examine is granted to 
the party calling him, it is necessary that the 
Judge should explain what lbs position is, that 
then arises, namely, that by asking for leave 
to errss-examine the witness, the party call¬ 
ing him admits that he is not a witness of 
truth and one uhese evidence is not entitled 
to credit, who is prepared to make one state¬ 
ment on oath at one time and another at an¬ 
other time and that the evidence of such wit¬ 
ness should be rejected and left out of account* 
in the minds of the jury. It is a rulo which 
leans in favour of the accused and as such 
ought not to be departed from lightly. Tho 
Judge should tell the jury to reject the evi¬ 
dence cf such witness altogether and his omis¬ 
sion to do so amounts to mislirection : A. I. R. 
19*23 Cal. 463; Alcxaiuhr v. Gibson , 2 Camp. 556, 
Ref. [P 278 Cl] 

Narendra Kumar Basic and Aldul 
Kasem —for Appellants. 

D. X. Bhattacharjee —for the Crown. 

Judgment.—The accused in this case 
(Panchanan Gogai, Gopal Gohain, Mo- 
hari Ahom alias Mohari Dursa, Kan Bap 
Baruah, Laghona Koar, and Itatneswar 
Ahom) were found guilty by the jury in 
manner following i. e. Pachanan and 
Kan Bap were found guilty under Ss.328* 
and 3GC, I. T. C., Gopal and Mali Ali or 
Mohari under S. 3fcG, 1. P. C. and the 
remaining two under S. 36G read with 
S. 107, I. P. C. The learned Additional 
Sessions Judge of the Assam Valley Dis¬ 
tricts, agreeing with the verdict of the 
jury has sentenced the accused to under¬ 
go various terms of imprisonment. 

The main point which has been argued 
in this appeal before us arises with re¬ 
ference to the evidence of one SashiV 
Prabha, a girl aged about 17, who was 
alleged to have been abducted. The 
case for the prosecution, shortly stated,, 
was as follows: It appears that tho 
marriage of Sashi Probha with one 
Lokenath had been settled and tho mar¬ 
riage was to have taken place on 6th 
May 1923. Her father Durga Prosad 
had been away from home for some time* 
prior to the date of the occurrence here¬ 
inafter referred to. It is alleged that 
taking advantage of tho absence o 
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Durga Prosad, the accused Panchanan 
in conspiracy with the accused Kan Bap 
Go pa l and Mohari, and with the ap¬ 
prover, Sona Ram, abducted tho girl 
after making her unconscious. They 
also administered dhatura poison to the 
adult members of the family. The ab¬ 
duction took place on the night of 27th 
April and tho girl was removed from 
place to place until she was brought to 
the house of one Haranath who was tho 
brother-in-law of the accused Pancha¬ 
nan. Haranath sent a wire on 26th 
May to Dnrga Prosad and ultimately 
the police recovered the girl on 29th 
May. Sashi Probha appeared before 
the Magistrate for the first time on llth 
June 1928. 

Tho passage in the learned Judge’s 
charge to the jury, to which exception 
has been taken before us, runs as fol¬ 
lows: 

“Of course i:i a case of abduction, tho most 
important witness is the abducted girl hut the 
abductod girl in this easo lias retracted all 
that she deposed in the lower Couifc. But be¬ 
fore we discuss tho evidence, you should ro- 
membor somo dates. 

Tho occurrence took place on the night of 
27th April, corresponding to 14th Baisakh. 
The marriage *of Sashi Probha was to have 
been eeloberated with Lokanath on 66h May 
i.e., 23rd Baisakb. Durga Babu left this"houso 
a few days beforo to purchaso articles for mar¬ 
riage and for other importaut business, ho was 
to return on 29th April. Tho negotiations cf 
the marriago were going on for about six 
months or so. The girl was recovered on 29th 
May; Haranath sent a wire on 2f»fch May. 
She was examinod by the police at Sibsagar on 
30th May. After her examination, she was 
sent to her father's house immediately. Sho 
romaiued at her father’s house for four or five 
days, after which she again came to Sibsagar, 
She was again brought homo two or throe 
days beforo her father's death which took 
place on 14th June. Her sister, Rena's mar¬ 
riago was colobrated with Lokenatb on 6th 
May, tho date on which hor marriago with 
Lokonath was to havo been celobratod. Ou 
llth June she was produced before the Sub¬ 
ordinate Divisional Officer to have hor state¬ 
ment recorded under S. 164, Criminal P. 
O. An Honorary Magistrate was doputed 
to verify tho statement so rocordod. Sashi 
Probha was examinod by the Committiug 
Magistrate on 22nd August 1928. Durga Pra¬ 
sad died on 14th June 1928. Sashi Probha 
left her fathor’s house in tho night of 4th Sep¬ 
tember. While hermothorand her littlo sister 
banti and the youngest brother was alone liv- 
♦ ll9 k* was again produced before 

the Magistrate on 6th Soptcmbor 1929, the dato 
of commitment. On that dato, Panchanan 
was sent to hajat. Sashi Probha was allowed 
to go of her own free will to the houso of Pan- 
chanan. The letter Ex.-7 which goaded hor 
to take this fatal stop is datod 29th August 
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1926. Sashi Probha was examined in this 
Court on Sth May 1929. Sashi Probha perso¬ 
nally appeared before the Additi nal Judge, 
Mr. Mohta on 7fch March 1921, to apply for bail 
describing hors?lf as the wife of Pachanau 
Gog ii.* 

The girl has spoken in four voices. The first 
three statements are substantially the same. 
In all tho statemenes, she spoke of being 
drugged and then carried by force in ail un¬ 
coils ;ious state. All these statements have 
been road beforo yon and you have also hoard 
her deposition here. The suggestion of the 
defence is that what she spoke ou tho previous 
occasions were tutored and it is on I s here that 
she has spoken the real truth. It is also sug¬ 
gested that what she spoke to Bhcduri, Kamos- 
wari and others when she was boing taken 
from place to placo were false aud intended 
to convey wrong impression. This suggestion 
is made in the cross-examination to anticipate 
tho evidonco to bo given by these persons. You 
must boar in mind the adverse comments of 
tho defence pleader about the delay in pro¬ 
ducing hor beforo the Magistrate and also 
that sho did not appear before tho Magistrate 
voluntarily. It is for you to decide in what 
voice she spo'<e the truth. The determining 
test should bo, what version has boeu corrobo¬ 
rated by the indepoudont evidence. It has been 
the attempt of the prosecution to provo that 
her first three statements havo been so corro¬ 
borated.” 

On behalf of tho accused it has been 
contended before us that the learned 
Judge had misdirected the jurv in not 
calling their attention to the fact that 
the girl had been declared hostile by 
the prosecution and that she was al¬ 
lowed to be cross-examined and further 
that in the circumstances which hap¬ 
pened the learned Judge ought to have 
directed tho jury that the evidence of 
the girl ought to be rejected altogether. 
In support of this contention reliance 
has been placed upon the case of Empe~ 
ror v. Satyendra (1) at pp. 176 and 177 
(of 37 C. L. J.). The learned Deputy 
Legal Remembrancer on behalf of the 
Crown has argued that it is not a hard 
and fast rule that when a witness is 
cross-examined by the party calling him 
his evidence must be rejected in toto and 
has drawn our attention to a number of 
cases in the Courts in this country, 
where a somewhat different view has 
been taken. 

Before I proceed further, I desire to 
refer to the order ot the learned Judge 
under S. 151, Evidence Act,allowing the 
prosecution to cross-examino tho girl. 
The order is as follows: 

' Tho Public Pro;eoutor after examining tha 
witness for soruetimo and found out that tho 
witness was m aking statements contrary to 
(lj A. 1. R. U»2J Cal. 4G3. 
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wbat sh': deposed in the lower Court—wants tli® 
permission ol the Court to cross-examine h» r 
after she is declared hostile. The other side 
objects. 1 am of opinion that the permission 
should be granted.'* 

The order of the learned Judge is not 
very happily expressed but I take it to 
mean that he having considered the sub¬ 
missions made hy the prosecution exer¬ 
cised bis discretion in the matter and 
gave leave for the cross-examination of 
the witness. This the learned Judge 
did, because the witness was clearly, in 
his opinion, one who was hostile. A 
lies tile witness may be defined as ono 
who, from the manner in which lie gives 
his evidence, (within which is included 
[the fact that he is willing to go back 
upon previous statements made by him) 
shows that be is not desirous of telling 
the truth to tlie Court. Where there¬ 
fore one comes across a witness of this 
description, there is very high authority 
for the proposition that the evidence of 
sucli witness cannot in part ho relied 
upon and the rest of it discarded or re¬ 
jected: see Alexander v. Gibson (2). This 
case has been followed ever since 1S81 
and only in one case, namely, in the 
,case Bradley v. Ricardo (3) it was not 
followed. Whore the witness is declared 
hostile, so that leave to cross-examine is 
granted to the party calling him, it is in 
in our opinion necessary that the Judge 
should explain to the jury what the po¬ 
sition is that then arises, namely, that 
by asking for leave to cross-examine the 
witness, the party calling him admits 
that he is not a witness of truth and 
'one whose evidence is not entitled to 
credit, who is prepared to make one 
statement on oath atone time and an¬ 
other at another time and that the evi¬ 
dence of such a witness should ho re¬ 
jected and loft out of account in the 
minds of the jury. On principle we can 
seo nothing why this rule which is in 
accordance with justice and fair play 
should not be adhered to. At any rate 
it is a rule which leans in favour of the 
accused and as such ought not to he de¬ 
parted from lightly. 

In our opinion the learned Judge 
should have told the jury to reject the 
evidence of the girl altogether and that 
his omission to do so amounts to mis¬ 
direction. The verdict of the jury must 

(2) 2 Chimp. 550=11 R. 11. 707“ 

(3) 8 Bing. 57=1 M. A Scott. 133=1 L.J.C.P. 

36. ‘ • • 
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therefore he set aside and with it the 
conviction and sentence. The question 
then arises as (o what should he done. 
\\ e have very carefully considered the 
position and have come to the conclusion 
in view of all the circumstances that 
it would not he unduly stretching the- 
law if we were to direct that there need 
not. he a retrial. The accused who are 
on bail will he discharged from their 
hail bonds. 

R.M./r.k. 0rder accordingly • 
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C. C. Ghose and Pearson, JJ. 

Ear tick Chandra Bisuas and •others — 
Accused—Applicants. 

v. 

Emperor’- -Opposite Party. 

Criminal Revn. Appln. No. 1290 of 
1929, Decided on 11th December 1929,. 
from order of Chief Presv. Mag., Cal¬ 
cutta, D/- 21st October 1929. 

❖ Criminal P, C S. 195 — Where-of fence 
is not committed by parties to any proceed¬ 
ing while it is pending in respect of docu¬ 
ment produced. S. 195 does not operate as 
bar to cognizance of offence. 

Certain criminal case in wh ch K was on 
ono side and Ji on the other, ended in a com¬ 
promise. In these proceedings a certified copy 
of a municipal plan h id been filed on behalf 
of R. The copy was taken cut by a person 
identified as it by a pleader N. It made an ap¬ 
plication to the Chief Presidency Magistrate 
asking for enquiry into the matter, his com¬ 
plaint being that K and others had tampered 
withtheorigin.il plan and had taken out tho 
certified copy by giving a false receipt and on 
false identification by N. The Chief Presi¬ 
dency Magistrate, after examining /f, issued 
warrant against K under Ss. 417, *119 and 430 
109, Penal Code. 

IIel<1 : that the offences were not committed 
by parties to any proceedings in Court while 
the said proceedings were pending in respect 
of documents produced or given in evidence in 
such proceedings. The offences were com¬ 
mitted long after the proceedings had termi¬ 
nated and S. 195 did not oporatc as a bar to 
the cognizance of the offences. The allega¬ 
tions made in the complaint of R were such as 
must bo inquired into. [P 289 C 2) 

N.K. Basu and Kanaidhonc Unit-'tor 
Applicants. 

Debendra Narain Bhattacliarjee —for 
the Crown. 

C. C. Ghose, J.— This rule must be 
discharged for the following reasons. 

This rule was issued hy my learned 
brothers Mitter, J., and S. K. Ghose, J. r 
on 30th September 1929, on the applica¬ 
tion of three persons, viz., Kartick 
Chandra biswas, Bisheswar Biswas and 
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Bhubaneswar Biswas. The matter of 
the application on which that rule was 
issued came up before this Court on a 
previous occasion in a slightly different 
form and in order to understand and 
appreciate the older that wo propose to 
make, it is necessary to set out briefly, 
the circumstances giving rise to the pre¬ 
sent application. 

In the year 1927 there were two cri¬ 
minal cases in which the petitioners or 
some of them were one of the parties 
and one Ramkrishna Saha or his men 
were the other party. These cases ended 
in a compromise and the result was that 
the proceedings in those cases termi¬ 
nated on 28th July 1927. In those pro¬ 
ceedings a certified copy of a municipal 
plan had been filed on behalf of the said 
Ramkrishna Saha. This certified copy, 
it is alleged, was taken out by some per- 
• son or persons, signing as or for Ram¬ 
krishna Saha on a receipt given for the 
purpose. The executant of the receipt 
was identified as Ramkrishna Saha by a 
pleader named Mr. Nares Chandra Sen. 
This took place on 25th May 1928. In 
August 1928, Ramkrishna Saha made an 
application to the Chief Presidency Ma¬ 
gistrate asking for an enquiry into the 
matter, his complaint being that his 
name had been forged on the receipt 
aforesaid and tbe plan had been taken 
out by somebody not himself. This was 
followed up by another application 
made to the Chief Presidency Magis¬ 
trate on 9th October 1928, in which he 
went into greater details and stated 
that Kartick Biswas and others had 
tampered with the original plan that 
was in the custody of the Calcutta Cor¬ 
poration and having done, that they 
removed the certified copy of the plan 
that was lying with the record of the 
police cases referred to above by givin* 
a false receipt and with the false iden! 
till cation of the pleader Mr. Naresh 
Chandra Sen. On this petition tho- 
learned Chief Presidency Magistrats, 
after examining the complainant Ram¬ 
krishna Saha and after certain prelimi¬ 
nary orders which he passed, eventually 
issued warrants against the three peti¬ 
tioners under Ss. 417, 419, 420, 109, 
i. r.L m Thereafter the learned Chief 
lesidency Magistrate commenced an 
enquiry into the matter. In the course 
of the proceedings the learned Chief 
Presidency Magistrate came to enter¬ 


tain some doubt as to whether a com¬ 
plaint by Dr. Sarbadhikarv was neces¬ 
sary in a case of this kind but even¬ 
tually thought it was. On 9th January 

1929, he expressed himself thus : 

“ The forgery was actually a receipt for tak¬ 
ing hack the document hut it appears, how¬ 
ever, to l»e probably within the me tiling of 
S. 100 (c) in respect of the document th'.t was 
nut in •'videuce/* 

lie, therefore, suggested to Dr. Sar- 
badhikary to make formal complaint in¬ 
asmuch as otherwise there might be 
difficulties in going on with tbe pro¬ 
ceedings. It appears that on this mat¬ 
ter being placed befor Dr. Sarbadhik&ry 
the latter on 14th January 1929 made 
an order which runs in these words : 

“ I did not pass the order and I do not 
know anything about it. I cannot therefore, 
make this complaint.” 

On the same day, evidently by reason 
of the order aforesaid of Dr. Sarbadhi- 
kary, the learned Chief Presidency Ma¬ 
gistrate recorded a further order which 
runs in these words : 

“ If the Magistrate takes tho tronblo to read 
tho order, to look up the law and thou see tho 
reports ho will be able to learn all about it. 
Tho C. C. I shouW appear before him and 
move him to make the necessary complaint. 
Otherwise the caso canuct proceed.” 

It appears further that, therefore, Dr. 
Sarbailhikary was moved by tho C. C. 
I and certain papers were put before 
him with the result that he ou 15th 
April 1929 made tho order which forms 
the subject matter of the appeal. That 
order runs in these words : 

After porusing the abovenamod papers, I 
am strongly of opinion that if any offence has 
boon committed, it has been chiefly committed 
by tho certifying pleador Mr. Xurcsli Chandra 
non. Ho must, therefore, be made an accused 
m tho case along with Bhubaneswar Biswas, 
Kartick Chandra Biswas and Bishoswar 
Biswas. Accordingly, all tlioso four persons 
are mado accused in this case.” 

On the strength of this order of Dr. 
Sarbadhikary tho learned Chief Presi¬ 
dency Magistrate took cognizance of 
the case. Against tho order of Dr. Sar¬ 
badhikary the petitioners preferred an 
appeal to this Court being Criminal Ap¬ 
peal No. 257 of 1929 : The appeal came 
on for hoaring before my learned bro¬ 
thers Mukerji, and Jack, JJ., and by 
their order dated 28th August 1929, the 
learned Judges allowed the appeal and 
set aside the order which was made by 
Dr. Sarbadhikary. It is not necessary 
for us to go into the grounds of the 
order made by Mukerji and Jack, JJ., 
at length. Briefly stated, their points 
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were two in number: First, that S. 195, 
Criminal P. C , would not operate as a 
bar to the cognizance of any of the 
o'.Tencos referred to hereinbefore and 
that Dr. Sarbadhikary in che circum- 
stances which had happened was not 
competent to raako a complaint under 
S. 176, Criminal P. C. It appears that 
the matter thereafter went back to the 
Chief Presidency Magistrate and war- 
rants were issued for the arrest of the 
present petitioners, Thereafter the pre¬ 
sent petitioners came before Mitter and 
S. K. vi hose, JJ. and obtained a 'Rule, 
as stated above, on 30th September 
1929, calling upon the Chief Presidency 
Magistrate to show cause why the pro¬ 
ceedings against the petitioners should 
not be quashed on the following 
grounds, viz.: 

For tint the learned Magistrate has 
misconstrued the order of the High 
Court in lidding that the case was one 
not covered by S. 195, Criminal P. C.; 

For that what this Court had held 
was merely that no complaint by Dr. 
Sarbadhikary was necessary to prose¬ 
cute the petitioners under S. 4G7, 
I. F. C. and 

For that the allegations made in the 
petition of the complaint do not make 
out any case under Ss. 417,419,420/ 
109, Penal Code or under S. 467,1. P. C. 

So far as the first ground is concerned, 
we are of opinion that having regard to 
tho order of this Court dated 28th August 
1929, it is not open to the present peti¬ 
tioners to raise 'any such question as is 
referred to in the first ground. Their 
Lordships Mukerji and Jack, JJ. have 
held expressly that S. 195, Criminal 
P. C. would not operate as a bar to the 
cognizance of any offences hereinbefore 
referred to. Mr. Basil, howover, lias 
argued before us that having regard to 
the language of S. 195, Cl. 1, sub-S, (c), 
it is clear that the otYonces hereinbefore 
referred to were committed by parties 
to a proceeding in Court in respect of 
a document produced or given in evi¬ 
dence in such proceeding. We are of 
opinion that apart from the objection 
that such an argument is not admissible 
in this case having regard to what was 
laid down by Mukerji and Jack, JJ., it is 
quite clear on the facts of this case that 
fcho offences were not committed by 
iparties to any proceedings in Couit 
while the said proceeding was pending 
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in respect of documents produced or 
given in evidence in such proceeding. 

1 0 is not necessary to recite the facts 
again; but it is sufiicient from what has 
been stated above that the offences were 
committed long after the proceedings in 
Court had como to a termination. That 
being so, there is no substance whatso¬ 
ever in the first ground taken by the 
present petitioners. 

As regards the second ground, it is 
quite true that no complaint by Dr. 
Sarbadhikary, the Honoiary Magistrate 
concerned was necessary in this case; 
and if that is so, then this ground 
which is rea'ly one for the purpose of 
explaining what was held by Mukerji, 
and Jack, JJ. on 28th August 1929, 
must fall to the ground along with 
ground i. 

As regards the third ground, it is one 
dealing with the facts. In view of the# 
order which we propose to make, it is 
neither desirable ncr convenient that 
we, at this stage should go into tho 
facts at any length and express an opi¬ 
nion thereon. We are, howover, clearly j 
of opinion that the allegations made in 
the complaint of Ramkrishna Saha arC| 
such as must be enquired into and it is 
quite impossible, having regard to the 
events which have happened and having 
regard to the nature of tho complaint 
made by Ramkrishna Saha, that this 
Court should take upon itself at this 
stage to direct that the proceedings 
against the present petitioners should, 
bo quashed. It is sufficient for us to 
observe that ample materials are exis¬ 
tent on the record which demand an 
enquiry and in this view of tho matter, 
the only course that is open to us at 
this stage is to discharge the rule and 
to direct that tho record should ho sent 
back as early as possible. 

So much for the case itself. Wo can¬ 
not part, however, with this case with¬ 
out referring to the explanation which 
has been submitted by Mr. Roxburgh. 
In our opinion, it is a matter of abiding 
regret that a Magistrate of Mr. Rox¬ 
burgh’s position and of his experience 
and ability and knowledge ol the pro¬ 
cedure obtaining under tho Criminal 
Procedure Code should have addressed 
to this Court an explanation in the 
language which he lias thought l»t to 
adopt and use. It is necessary to re¬ 
mind the Magistrate that he has no 
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right to express himself in language of 
an annoyance nor to make sneering re¬ 
ferences to one of the Judges of this 
Court. Nothing is gained by using langu¬ 
age wanting in decorum and polite¬ 
ness and the sooner Mr. Roxburgh gets 
rid of his present style of communica¬ 
tions, the better. Reading the explana¬ 
tion as a whole, it strikes us that he lias 
indulged in a criticism of Mukerji J.’s 
judgment —a proceeding in respect of 
which we must express our severe dis¬ 
approval and condemnation. 

Pearson, -J.—I .agroe that this rule 
must he discharged for the reasons 
given by my learned brother. I only 
wish to say with reference to the latter 
part of cho judgment of my learned 
brother that I endorse what he has said 
as regards the attitude of the learned 
Chief Presidency Magistrate as disclo¬ 
sed in his explanation and particu¬ 
larly the fact that it appears that the 
expressions to which objection may 
be chiefly taken appear to be based upon 
certain language attributed to one of mv 
learned brothers which does not appear 
anywhere, so far as we can find, from 
the records in the proceeding. It has 
occurred to me that the word to which 
Mr. Roxburgh takes exception may have 
found place in a newspaper report which 
he has read. If so, I can only say that 
ho has no business to utilize anything 
which he may have seen in the papers 
for the purpose of making adverse com¬ 
ments upon any Judge of this Court. 

RiM./r.k. Rule discharged. 
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C. C. Ghose and Pearson, JJ. 

Chairman , Serajyanj Local .Board— 
Complainant—Petitioner. 


Budhiswar Patni and others- Accuse. 
—-Opposite Parties. 

Criminal Revn. No. 752 of 1929, Deci 
ded on 17th January 1930, from order o 
the Deputy Magistrate, Patna. 

Bengal Ferric. Act, S». 16 and 18 — "Di» 

iiver fr m 7 l b * ^ eft,u t red b V reference t. 
m, * ,a8C and no1 b y land. 

bv^ri 1,1 I" S. lfi means distanc 

cr - Th ® ‘hsU'ice must be monsnrod b\ 

l£. m- ° »° Wat0r froutft 8° »nd not b' 

Jand . Bhssett v. Hart ; (1744)-125 E. It. 102 

150 ^- R - 185 and Anderso, 
v. J filet, (1883; 9 S. C, R. io, Ref. 


Anil Chandra Rai Choudhury — for 
Petitioner. 

Mrityunjoy Chatterjee and Manindra 
Nath Banerji —for Opposite Parties. 

C. C. Ghose, J.—The facts involved 
in this case, shortly stated as follows: 
The accused, who are four in number, 
were put on their trial before the Deputy 
Magistrate, Pahna on charges under 
S. lb read with S. 23, Bengal Forries 
Act, on the allegation that they were 
plying a private ferry at a place called 
Simla or Sakha without the sanction of 
the District Magistrate within two 
miles of the public ferry at Dhangora. 
The accused plead not guilty. Evi¬ 
dence was adduced on the point whe¬ 
ther the offending ferry was within two 
miles of the public ferry at Dhangora, 
The Magistrate found on the record be¬ 
fore him that the distance between the 
two places by river was 3 & 17/IS miles 
whereas by land it was 1 & 1/2 miles and 
he accordingly acquitted the accused, 
holding that tho distance contemplated 
by S. 16, Bengal Ferries Act, was the 
distance by river and not by land. It 
is against this order of acquittal that 
the present rule has boon obtained, and 
the point for consideration is whether 
the word “distance" in R. 16 of the Act 
means distance by river or by land. 

Section 16, Bengal Ferries Act, runs as 
follows: 

"No person shall except with tho sanction of 
tho Magistrate of the district, maintain a ferry 
to or from any point within a distance of two 
miles from tho limits of a public forry. 

Provided that, in the case of any soocifiod 
public forry, the Lieutenant Governor, mav by 
notification, reduce or increase the said 'dis- 

tanco of two miles to such oxtent as ho chinks 
nv: 

Provided also that nothing hereinbefore 
contained shall provont parsons keeping bwls 
to ply betweon'two places, ono of which is 
without, and one within, tho $:id limits, whou 
tho distance betwoon such places is not less 
than throe miles, or shall apply to boats which 
tho Magistrate of tho District expressly exempts 
from tho operation of this section." 

A ferry is a f ranch iso that no ono can 
erect without a license from tho Crown. 
It is in the nuturo of a highway and is 
the exclusive right to carry passenger’s 
across a river or stream or arm of tho 
sea. It is publici juris and when a 
ferry is erected, another cannot bo erec¬ 
ted without an ad quod damnum. If a 
second ferry is erected without a license 
the Crown has a remedy by a quo war¬ 
ranto, and the former grantee lias a ro- 
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roeilv by action. BUssetl v. Hart (1). 
Tho franchise of a ferry is not a grant 
ol an exclusive right to cany across a 
stream by any means whatever, 
but only a grant of tho exclusive right 
to carry across by means of a ferry, if, 
lb ei el ore, a person has a grant of a ferry 
another may not erect a second ferry 
upon the same river near to it, by which 
the foirner ferry is impaired. The erec¬ 
tion of the second ferry in such circum¬ 
stances will amount to a nuisance and 
an action will lie. What, however, am¬ 
ounts to a disturbance of a ferry must 
in each case be a question of fact: in 
other words tho Court has got to deter¬ 
mine what amounts to what is called 
sullieient proximity: see lluzzeg v. Field 
(2). This question is determined by 
measurement of the distance from one 
terminus to another of the water fron¬ 
tage. An instructive case on this point 
is to be found in one of the Canadian re¬ 
ports: see Anderson v. Jelicit (3). In 
that case, under a Crown license the 
town of B executed a lease to plaintilT 
granting the franchise “ to ferry to and 
from tlie town of B to A>" a township 
having a water frontage of about ten or 
twelve miles, directly opposite to B, such 
lease providing only for one landing place 
on oath side, and a ferry was established 
within the limits of B . on the one side, 
to a point across tho hay of Q. t in tho 
township of A within an extension ol 
tho oast and west limitsof B . Defen¬ 
dants established another ferry across 
another part of the bay of Q.> between 
the township of A and a place in the 
township of S, which adjoins B. } the 
termini being on the ono side two miles 
from the western limits of B and on tho 
A. shore, about two miles from tho land- 
ding place of plaintiff’s ferry. It was 
held that the establishment and use of 
plaintiff's ferry within the limits afore¬ 
said (or many years had fixed the ter¬ 
mini of the ferry and defendant's ferry 
was no infringement of plaintiff’s right. 
The above propositions are deductible 
from the cases in England and elsewhere 
where English law prevails. They 
are of some assistance in determining 
the precise meaning of S. 10, Bengal 
Ferries Act. 

In India legislation was first had with 

(l)i 17.4] \'2> E It. 12'J • 

(‘2) 1.00 E. R. J8G. 

(3) [1883j 9 S. C. R. 1. 
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respect to feiries in 181G and Regn. 19 
of that year laid down rules for the 
l etter management of ferries. Only 
authorized persons could erect ferries 
and unauthorized persons plying a ferry 
were, ii ible to payment of fines not ex¬ 
ceeding Us. 100 or in default ol payment 
oi tine to confinement with hard labour 
noo ex ceding three months. Regn. 19 
of 1810 was replace! by Regn. G of 1S19 
and by 8. G of that regulation the exclu¬ 
sive right to public ferries was first de¬ 
clare'! to belong to Government and all 
private ferries in their vicinity were 
prohibited or suppressed, tho language 
used being “ immediate vicinity.*' See 
Clarke’s Bengal Regulations, Yol. 2 p. 
oil. The expression ” immediate vici¬ 
nity” would in this context certainly 
connote neighbourhood on the river 
Irontgage. With the passage of time, it 
became necessary to define the limit or 
limits of tho vicinity and it is thus we 
finally arrive at S. 1G, Bengal Ferries Act 
where the vicinity is limited to two miles.] 
1 am therefore of opinion that the dis¬ 
tance must bo measured by reference to 
the water frontage and not by land. 
The Magistrate has pointed out certain 
considerations which cannot be over¬ 
looked. I would therefore dischage the 
rule and refuse ’to interfere. 

Pearson, J. —1 agree. 

R.M./ R.K. Rule discharged. 

* A. i. R. 1930 Calcutta 282 

C. C. G hose and Pearson, JJ. 

Sarat Chandra Bhattacharjee and 
others —Petitioners. 

v. 

Hari Charan De —Opposite Party. 

Civil Rcvn. No. 10 of L929 and Misc. 
case No. 207 of 1929, Decided on oth 
December 1929, from order of Dist. 
Judge, Sylhot, D/- 12th April 1929. 

(a) Jurisdiction —High Court —Bench tak¬ 
ing criminal appellate and revisional busi¬ 
ness can entertain applications in connexion 
with orders by civil Courts under Ss. 
and 196, Criminal P. C. 

The Bench tukiug tho criminal appellate 
and revisioual ousinoss of tho High Court 
is always authorized to entertain applications- 
in connexion with orders made by civil Courts 
under Ss. 195 and 476, Criminal, P. 0 . 40 Cal. 

477, lid. on. ® 1 - 

* (b) Criminal P. C , S. 476 -Preiiminary 
inquiry although not legally necessary, 
should be held. 

It is true that under 
a preliminary inquiry i 


^he provisions of 3. 476 
s not legally necessary. 
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But it has been laid down ever since the enae 
ment of the present section that although a 
preliminary inquiry may not be legally neces¬ 
sary, it should in common prudence he held by 
every Court before it passes an order under 
S. 476. [“ 29 4 C 2] 

* (c) Criminal P. C., Ss. 475 and 476-B — 
In case of appeal under S. 476, reference to 
O. 41, R. 11, Civil P. C. is irrelevant —Provi¬ 
sions of S. 476-B shall be complied with. 

Where an appeal is pending under the pro¬ 
visions of S. 476-B it should be disposed of un¬ 
der the provisions of S. 476-B and reference to 
O. 41, R. 11, Civil P. C. in the order dismissing 
the appeal is irroleverit. An appeal from order 
passed under S. 476 is an appeal in exercise of 
statutory right of appeal and the provisions of 
S. 176-B should bo complied with. The Court 
should issue unices to both the parties con¬ 
cerned in the n. .ter, it should send for tho re¬ 
cord, exa ini no the case and should come to an 
independent finding whether, under the cir¬ 
cumstances, the petitioners would bo put in 
jeopardy by a complaint being lodged against 
thorn. [P 284 0 2} 

Sashadhar Boy (S») —for Petitioners. 

Chandra Sekliar Sen — for Opposite 
Party. 

Judgment. This matter comes be- 
foie us under somewhat peculiar circum¬ 
stances and having regard to the lapse 
of time since the date of the original 
rule in this case being Civil Revision 
r*°; 10 of 192S, namely, 3rd May 1929, 
it is desirable to set out tho facts which 
have given rise to the present applica¬ 
tion, on 24th September 1929. They 
ft re as follows : —It appears that 
petitioner 1 was plaintiff in a certain 
suit in the Court of tho Munsiff of Ka- 
rimganj in the District of Sylhot. The 
three otner petitioners were his wit¬ 
nesses in the case. Tho plaintiff’s suit 
was dismissed by the Munsiff on 0th 
October 1926. There was an appeal to 
the District Judge, hut it was dismissed. 
A second appeal thereafter to this Court 
was summarily rejected under the pro¬ 
visions of 0. 41, R. U, Civil P. C. What 
has happened since then, shortly stated, 
p n ! ls ' ,, 0ne ° f fche defendants named 

MnS h u ma u 6 / n ^'Plication to the 

who l!dT h °7 ha i SUCCOeded the M,,nsiff 
who had tried tho case in the first in- 

s ance, for an order against fche 
turners under S. 476, Criminal P. C on 
the allegation that certain offences men- 
tioned in S. 195, Criminal P. C. had 

That application was disposed 
of by the Munsiff on 8th Decemhor 1928 

the Munsiff holding that there was no 

K/? ® nquu 'y and therefore for the 
lodging of a complaint under S. 476, 


Criminal P. C. Gopinatli did not prefer 
any appeal against the order of the 
Munsiff dismissing his application. But 
it appears that within a week or so 
another defendant of the name of Hari- 
ciiaran who, it. is alleged, it an uncle of 
Gopinatli, mado a suhst tiitivo applica¬ 
tion on his own account for an order 
similar to that which was pray oil for by 
Gopinatli against the petitioners. This 
last mentioned application was disposed 
of by the Munsiff on loth March 1929. 
The Munsiff held that there was a easo 
for enquiry and he thereupon lodged a 
complaint under S. 476, Criminal P. C. 
on 27th March 1929. The petitioners 
■ thereupon preferred an appeal to the 
District Judge Mr. Edgley under the 
provisions of S. 476-B, Criminal P. C. 
If appears that Mr. Edgley without 
sending for the record and without issu¬ 
ing notices to both the parties concern¬ 
ed in this caso summarily dismissed the 
appeal on 12th April 1929. Against 
that order the petitioners moved this. 
Court and obtained a rule on 3rd May 
1929, from my learned brother Mr. 
Justice Pearson sitting with Mr. Justice 
Mallik. That Rule boing Civil Revi¬ 
sion No. 10 of 1929 earns on lor hearing 
before Mr. Just-ic Graham and Mr. 
•Justice Lort-Williams on 3rd September 
1929, and the order that was passed by 
ihcir Lordships on that date runs as 
follows : 

s r . u ' c ‘ s directed against an order of 
the District Judge of Sylhet dismissing nn an- 
Py* 1 wimmanly under O. 41, R. 11 , Civil p. o. 
We discharge tho rule on tl.o ground that wo 
have no jurisdiction in the matter." 

Thereafter^ thu present petitioners 
moved the Vacation Bench (Mitter and 
S. K. Ghose, JJ.) and obtained a rule 
on almost the same terms as were stated 
in the original rule No. 10 of 19L-9. 

No doubt in Mr. Edgloy’s order refe¬ 
rence ,s made to O. 41, R.U, Civil P. C. 
But it is quite clear that Mr. Edgley 
had to dispose of the appeal which was 
pending before him under the provisions 
of S 476-B, Criminal P. C. and under 
no other section. The reference, there¬ 
fore, to 0.41, R. 11, Civil P. C. was 
clearly irrelevant in tho circumstances. 
As regards the question whether tho 
learned Judges, Graham, J. and Lort- 
Williams, J. had jurisdiction to dispose 

K th ® f U 8 in the wa y in which 
such ruios are ordinarily disposed of 

y this Court tho position appears to 
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have l ecn this. It appears that for a 
number of years when Sir Lancelot 
Sanderson was Chief Justice and more 
esp'dally after the decision of the Full 
Bench in tho case Emperor v. Har 
Prasad (l), the Bench t iking the crimi¬ 
nal, appellate and revisional business 
of the Court had always been authoriz¬ 
ed to entertain applications in connec¬ 
tion with orders ina'o by civil Courts 
under Ss. 195 and 476, Criminal P. C. 
We have made enquires into the matter 
and we have satisfied ourselves that in 
the Daily List which was printed, it 
was specifically stated that the Crimi¬ 
nal Bench were to ileal with applica¬ 
tions in connexion with orders made by 
Civil Courts under Ss. 195 and 470, Cri¬ 
minal P. C. Through some omission or 
other on tho part of the office, this 
authorisation of the Criminal Bench had 
Inot been printed in recent years in tho 
Daily List and, in consequence thereof, 
■doubts arose whether the Criminal 
Bench had authority from tho Chief 
Justice to deal with such applications. 
Those doubts are mainly responsible for 
itho form of tho order passed by Mr. 
•Justice Graham and Mr. Justice Lort- 
jWilliams. Administrative action is be¬ 
ing taken by tlie learned Chief Justice 
to prevent all such doubts in future. Be 
ithat as it may, it is perfectly clear that 
jtho order of 3rd September 1929, was 
passed by Graham,and Lort Williams.JJ. 
under a misapprehension. That being so, 
’although the rule that was granted by 
my learned brothers, Pearson, and 
Mallik, JJ., was discharged on 3rd 
September 1929, wo are of opinion that 
that order would not stand in the way 
of our disposing of this rule which was 
granted by the Vacation Bench on 
its merits. To hold otherwise would 
amount to a denial of justice. Besides, 
tho present Criminal Bench have been 
specifically authorised by the learned 
Chief Justice to dispose of the present 
Rule on its own merits. That being so, 
we have felt ourselves completely at 
liberty to g> into the whole matter for 
ourselves and see whether or not there 
is any substance in tho contention put 
forward before us by Mr. Roy on behalf 
of his clients. It is perfectly cioar that 
Mr. Edgloy's order is unsupportablo. 
Mr. Sen on behalf of tlie opposite party 

(1) [i'll'j 10 Cal. - 477=17 0. L. J. 245=19 
I. C. 107-17 C. W. N. 047. 


ha? made a vigorous attempt, as indeed 
it was his duty to do so. to support that 
order. But, as stated above, Mr. Edgley 
has r.ot complied with the provisions of 
S. 476-B, Criminal P. C., the appeal to 
him being one which was in the exer¬ 
cise of r,he petitioners’ statutory right of 
appeal from the order passed by the 
Munsiff under S. 476, Criminal P. C. He 
lias neither issued notices to both the 
parties concerned in the matter nor has 
he sent for the record and examined the 
case for himself and come to an indepen¬ 
dent finding of his own whether, in the 
circumstances disclosed, the present 
petitioners should he put in jeopardy by 
.i com] laint being lodged against them 
That being so, if not for anything else, 
Mr. Roy is entitled to ask us to make 
the rule absolute. Wo have not been 
content with merely listening to the 
technical complaints made by Mr. Roy: 
but we have gone into tho substance of 
the thing and we are of opinion that on 
the merits Mr. Roy’s clients have a 
good case. The MunsitY who gave the 
sanction at the instance of tho defen- 
d uit Hari Charan did not mako any 
enquiry before he raado a complaint: 
against the present petitioners. It is 
truo that under tho provisions of S. 476, 
Criminal P. C. a preliminary enquiry is 
not legally necessary. But it has been 
laid down ever since tho enactment of 
the present S. 476, Criminal P. C. that 
although a preliminary enquiry may not 
he legally necessary, it should in com-| 
mon prudenco ho held by every Com't 
before it passes an order under S. 476, 
Criminal P. C. That, as we understand, 
is the present case law in this Court. 
This preliminary enquiry was not held 
by tho MunsitY. Further, it is to be re¬ 
membered that the application was 
made to the Munsiff who, it may be 
noted again, was the successor of the 
Munsiff who had originally tried the 
case, nearly two years and a half after 
the disposal of the case itself. ihe 
Munsiff who made the order complain¬ 
ed of had no knowledge of tho case, had 
not seen tho witnesses and had to rely 
on the judgments which had been pro¬ 
nounced by the primary Court and by 
the Court of appeal below. In addition 
to all this, there is tho circumstance 
that one application, made by one defen¬ 
dant namely, Gopinath, had already 
been dismissed. That was a factor whicb 
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should have been and had to be taken 
into consideration. But it does not ap¬ 
pear from the order of the Mun>i that 
this was taken into consideration : in¬ 
deed none of these circumstances were 
ever taken into consideration by Mr. 
Edgley who had to dispose of the ap¬ 
peal. In these .cricuinstances, in our 
opinion, it would not be just and proper 
that Mr. Roy's clients should he put to 
further trouble, inconvenience and ex¬ 
pense. We think this is one of the cases 
in which this Court should interfere and 
put an end to these proceedings. We, 
therefore, direct that the rule be made 
absolute, that Mr. Edgley’s order be sot 
aside and that the complaint which had 
been made by the Munsiff at the instan¬ 
ce of Hari Charau and all proceedings 
following thereon be set aside. 

R.M./r.k. Rule made absolute. 

A. I. R. 1930 Calcutta 285 

SUHRAWARDY, J. 

Bishnu Pada Dcy — Accused-Peti- 
tioncr. 


V • 

Corporation of Calcutta — Opnosit 
Party. 

Criminal Rovn. No. 1083 of 1929, Deci 
aed on 27th November 1929. 

Act fl9 23), S«. 27 
and 278 (0(b)—Whether there is prope 

access to privy is question in which corpora 
tion is not interested and requisition fo 
that purpose is not covered by S. 278(1) (b)- 
It b«* to see only whether accommodation i 
sufficient and privy is in sanitary condition. 

such other order" must b 

'. Whether proper access is available t. 

ft pnvy by people living in a particular portior 

of a house is a question in which the corpora 

t °n. IS " ot pnraa facie int?rosted. Tho tenant' 

^inc 6r,avance can ta ke such stops foi 

the eorL P f P0r ? 0C0 * 9 ns th0 Provides bui 
he corporation is only entitled under the Mu 

“• P'i*y I. in n s„iUr“ 
TieJ a Pnvy accomodation is suffi. 

eien^. A requisition by the corporation that nm. 

th«rAf CCeS8 8hoUld bo P rovided to a privy is not 
therefore, covered by S. 278 (1) (b). [P 285 0 2] 

dranathTli 0 ^ C f iatto P adh Va and Rabin- 
Prnt^nu er ^ e ~ iov Petitionor. 

pendra iril an i a Chattcr ^ ee and Go - 
pendra Krishna Banerjee-iov Opposite 

a fi J a ins g fcTb ent '' Th . i - S rule has been « 9 ued 
Tn* thQ T?' Cb ' 0a o{ the Petitioner 

™ fch the requirements 

1923 )(b) '- G . a Cufcfca Municipal Act 

X923. The requisition with which w 0 


are concerned in this case was to the 
effect that the petitioner should provide 
•access to tho northern connected privy 
of the lirst Door through the nearest 
verandah. Tho question which I am 
called upon to determine in this case is 
lirst whether the requisition is one 
which the corporation was entitled to 
issue under die Act- ; and secondly, whe¬ 
ther the corporation has tho light, to say 
that access to the privy provided l>v the- 
petitioner is insufficient. S. 278 (1) (b) 
authorizes the corporation to renew, 
repair, cover, recover, trap, ventilate, 
pave and pitch, cleaDse, (lush or take 
such other order with the same (includ¬ 
ing a privy) as the corporation may 
think tit to direct. It is argued on be¬ 
half of tho corporation that tlie requisi¬ 
tion is covered by the words ‘‘take such 
other order.” In my judgment this con¬ 
tention is not sound. The words “tako 
such other order” must l e construed 
ejus dem generis with the words pre¬ 
ceding, whether proper access is avail¬ 
able to a pi ivy by people living in a par¬ 
ticular portion of a house is a question' 
in which tho corporation is not prima- 
facio interested. It is a tenanted house 
and the tenants living in the first floor' 
may have just grievance that they have] 
no proper access to tho privy. They cam 
leave the premises if they like or fchoy, 
can take such steps for the purpose of 
securing access as the law provides ; but' 
the corporation is only entitled under! 
the Municipal Act to soe that tho privy: 
is in a sanitary condition. T am clearly 
of opinion that the requisition made by 
the corporation in this case is not coV 
vered by S. 27S (l) (b). It appears that 
there was a partition decree betwoen the- 
joint owners of this house and the first 

floor was allotted to the petitioner and 
he was required undor the decree to 
provide access to the privy. The cor¬ 
poration is trying to executo that decree. 

It further appears that petitioner has. 
provided & wooden ladder from the 
ground to the privy. The corporation 
objects to this mode of access on the 
ground that it will bo too inconvenient 
for the occupants of the-first floor to go- 
down to the ground and from that mount- 
up the pnvy. This is a question which 
is beyond the function of the corpora- 
tion to raise. It is not the case for the- 
corporation that the privy is in an in- 
sanitary condition. The only objection-. 
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is that it is inconvenient for the peti¬ 
tioner’s tenants to use the privy. This 
is a matter which is between the peti- § 
tioner and his tenants. In this con¬ 
nexion reference may he made to S. 271 
which provides as follows : 

“ When any promises intended for human 
habitation are without privy or urinal accom¬ 
modation or if the corporation are of opinion 
that the existing accommodation therefor 
available for the persons occupying the pre¬ 
mises is insufficient, inefficient or for sanitary 
reasons objectionable, the corporation may, by 
written notice r quire the owner to provide 
such additional privy as they may prescribe 
or to make such structural or other altera¬ 
tions in the existing privy or urinal accommo¬ 
dation as they may prescribe.’’ 

The corporation if it thinks that the 
privy accommodation for the occupants 
of the first floor is not sufficient it may 
take such steps as it is authorised under 
the Act to do. But it cannot insist upon 
the owner to provide facilities for the 
tenants. 

In my judgment the rule must be 
made absolute and the order of the 
Municipal Magistrate imposing fine upon 
the petitioner should he set aside. The 
line, if paid, will be refunded. 

R.M./R.K. Rule made absolute. 
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Mukerji, J. 

Pran Nath Kundu — Petitioner. 

v. 

J) m per or —Opposite Party. 

Criminal Revn: No. 182 of 1929, Deci¬ 
ded on 8th May 1929, against order of 
Sub-Deputy Magistrate, Rajbari, D - 
loth October 1928. 

(a) Easement — Right of way — Three 
kinds enumerated. 

In India just as much as in England 
•fclvjre ars time distinct rights of way. 
First there are private rights in the strict 
souse of the term vested in particular indivi¬ 
duals or the owners of particul\r tenements 
and such rights commonly have their origin in 
grtnfe or proscription. Secondly, there aro 
rights belonging to certain classes of persons, 
certain portions of the public, such as the 
freemen »f the city, tenants of a manor or the 
inhabitants of a p\rish village. Such rights 
commonly have their origin in custom. 
Thirdly, there are public rights in the full 
sense of the term which exists for the benefit 
of nil the King’s subjects and the sense of 
these is ordinarily dedication. 15 Cal . 460 
(F. B.) t Foil. ' ^ # [P *237 Cl] 

(b) Easement—Public right of way. can 
be acquired by user or dedication to public 
in general. 

A public right of way in the full sense of the 
term and as to all King's subjects .is uncon¬ 


nected with dominant tenements. Such right of 
way may be acquired by user of or dedication 
to the public in general. In this connection 
the fact that there were no thoroughfares at 
the termini is not of much importance on the 
point of dedication, but the question whether 
public in general use the way as pathway or 
only the inhabitants of the village or some 
other village do, are questions of considerable 
materiality. For where the privelege to use a 
road is enjoyed by a particular section of the 
public community or by inhabitants of two or 
three villages and not by others the roid is not 
a public road. 25 \V. R. 233 and 9 All. 434, 
Ref. [P 237 0 2, P 238 C 1] 

(c) Easement—Public right of way which 
have their origin in custom -Evidence to sup¬ 
port user sufficient to raise presumption of 
dedication must be cogent. 

Ways permitted to be used by a section of 
of the public or ways used by all in particular 
cases are private ways which have their origin 
in custom and such customary ways can be 
converted into an ordinary highway afoer user 
by the general public sufficient to raise tho 
presumption of dedication, but the evidence in 
support of the public claim must bo cogont. 
Broeklebank v. Thompson, 2 Ch. 34 4 ; Fur- 
tjuhar v. Newbury Rural District , 1 Ch. 1*2; 
Bermondsay v. Brown , L. R. 1 204, Re]. 

[P 233 Cl} 

(d) Penal Code. S*. 283 and 341-S. 283 
does not contemplate pathway v/ith regard 
to which there is no testimony of universel 
user sufficient to raise presumption of de- 


lication to public. 

A pathway, which lies over a private land 
nd which is used by tho villagers and per- 
laps by tho inhabitants of some of the vil- 
ages, but with regard to which thoro is no 
osnimony of universal user sufficient of raise a 
^resumption of dedication to the public, is not 
i public way within the meaning of 3. 233. 
Fo establish a customary right of way 
o the same pathway the Court must 
>e satisfied of tho reasonableness and 
ertainty of the user and that such user 
vas not permissive nor exorcised by 
tealth or force and that the right has been 
ixercised for such length of time as to suggest 
hat by agreement or otherwise tho usage lias 
>ecomo the customary law of the particular 
.ocalitv: 17.4// 87; 3 i All *57 ; 20 .Vjirf. 8s9 
inrt 23 Bom. GGG, Ref. C l - 3S c -1 

Surajit Ch. Laliiri for Suresh Ch. 
Falttkdar - for Petitioner. 

Order.— The proceedings in this case 
niginated in an application addressed 
;o the Circle Officer of Pangsa Circle by 
.vhich a number of persons complained 
iliat the petitioner Prannath Kandu had 
,laced some refuse etc., on a public road 
•unning through plots 5LL, 512 and oLo, 
,vhich was in use for a very long time, in 
M-der to convert it into land in his pos¬ 
session and had thus caused inconveni¬ 
ence to tho applicants. It prayed that 
the public road ight be cleared up and 
opened to the public as before. It was 
forwarded by the Circle Officer to tne 
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Sub-Divisionai Magistrate who sum¬ 
moned the petitioner under Ss. 283 and 
290, I. P. C. The case was tried by 
another Magistrate who eventually con¬ 
victed the petitioner under Ss. 283 and 
426,1. P. C. and sentenced him to pay a 
fino of Rs. 20, in default to undergo 
simple imprisonment for one month. 
On appeal the District Magistrate has 
altered the conviction to one under 
S. 341, I. P. C. keeping the sentence in¬ 
tact. The learned District Magistrate has 
found that the path lies on the land of 
the accused and to that extent it is not 
a public path, but that the public have 
been using it for over twenty years and 
that right of way has been established. 

The petitioner’s contention is that these 

findings, and for the matter of that the 
evidence, is not sufficient for the con¬ 
viction of the petitioners. 

In the Full Bench decision of this 
Court in the case of Cliuni Lai v. Ram 
Kissen Sahu (l) Wilson, J., in one of his 
classical judgments, agreed in by the 
other members of the Bench, explained 
It hat in India just as much as in England 
|there are three distinct classes of right 
of way: 

, ‘ JL r f St M h T are prl * a *° ri fibts in the strict 
sense of tho term, vested m particular indivi- 

J"! 1 !„!^ # ® Wn0r * ° f particulilr tenements, 
,and such rights commonly havo their origin in 

° r . pr ! scri P tion - Secondly there are 

>eS'f n b0 ° n f " ,g to C3rtain elasses of persons 
certain portions of the public, such as the 

'theTnhaKR 1 * C t lty ’* th ° t0,,ft,U9 of a manor or 
the inhabitants cf a parish or villago. Such 

Th rd 3 )v 0rn the°re y ^ ^ 

“ d ,h ’ 

The first question that falls for deter- 
mi nation is, to which class of rights 
does the right alleged to he infringed in 
the present case appertain? In tho ap- 
plication to which I have referred the 
way is described as a public wav Tho 
ev.ds r be a ,. iog o„ 

r .h i„ 4 or 5 cubi^l^d 5 lr 0 h ;,- s j; Th ” 

SSr ("■»»!»« S-i'S 

ass S 

isssi 

P. W. 1. ”° ° n the B0Uth up fco fche houso of 

(1) [1888] 16^ Cal. 10 (P. B.f. ---- 


P. W. 3 “The path was used by public for 
a very long time for over 20 years. ” 

P. W. -1 “T he path docs not meet the hulot 
on the south. It pisses along the south east 
of house of IMV. G and then along the south of 
his house. The path is not a raised one. The 
witness comes southward -from his bouse and 
going along the south of the house of P. \\\ 1 
and then oast, ho uses the path, P. \\\ 3’s 
house is south of witness's, and he goes east¬ 
ward by the south of the house cf 
P. W. 1 and then cast and then uses tho path 
in question. Another halot to the south of the 
house of P. W. I is 200 cubits away from 
the path alluded to by the witness along tho 
south of the house of P. \V. 1 M 
P. W. 5 Witness, P. W.’s. and tho public 
walk over it. There is no other path for going 
to that direction, ” ° 

It has been found that the plots over 
which the path is alleged to pass be¬ 
long to the petitioner. The evidence 
quoted above shows that the way begins 
at or near the house of P. \V. 1 and 
ends at or near the railway line and 
does not join any highway or public 
thoroughfare at either end. It also 
shows taken at its highest that the in¬ 
habitants of this village and possibly of 
other villages, use the way, but such 
user must be for the purpose of goin« to 
or from one of the houses, abutting 0 on 
the way, for the termini of tho way are 
not on any highway or public thorough 
fare. A public right of way in the full 
sense of the term and as to all the 
King’s subjects is unconnected with any 
dominant tenement. Such right of way 

t | / , y-i 1 Aft I | • . of ordedica- 

t on to the public in general. But as 

the Judicial Committee has pointed out' 

in tlie case of Muhammad Rustam Ali 

CUy\< 2 ) uVunlc,pal Committee, Karnal 
the Dub°Ii> 0 f>f ° T 8t J tuto a valid dedication to 

nss. °i 

J! h 3 f Is ?-^ e, I pointed ollfc »n that 
case that wlide there may he dedication 

to the public for a limited purpose as 

or instance, an access to a particular,' 

building, or a footway, horseway or 
driftway, there can be no such thing 

d Iw'/fk 10 nght of wa >’ constitu 
ted by dedication to only a section of 

the public. The fact that there are no 

through faros at the termini is eons’ 

nofnfc nf°H A° b T Ch im P° rta nce on the 
pom^ded^or^Jmfc the question 

() A% 5 B iplS p -°-* c ra^-m=r, 
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whether the public in general use the 
way as a pathway or only the in¬ 
habitants ..f this village a ml also of some 
other villages do so is a question of con¬ 
siderable materiality. Where the pri¬ 
vilege to use a ro i l is enjoyed only by 
one particular section of the community 
or l>y inhabitants of two or three vil¬ 
lages and not by others, the load is not 
a puhlic road Siam v. Nniee { 3), Fat 
tehyab v. M >' amma 1 (l), where there is 
the intention to allow not the public 
generally but merely visitors to or tra¬ 
ders with the people of the village, or 
ways allowed to be used by villagers to 
go to a church or a market or the com¬ 
mon fields of a village such ways are 
not regarded as public ways but private 
ways, and they generally have their' 
origin in custom. Brocklebank v. Thomp¬ 
son (5). Such a customary way can bo 
converted into an ordinary highway 
after user by tli9 general public suffi¬ 
cient to raise the presumption of 
dedication Farquhar v. Neulary Rural 
.District (6), hut the evidence in support 
of the public claim must be cogent 
"vestry or Bermondsey v. Brou n (7). See 
Peacock’s Law oi-Easemonts 3rd Edn. 
p. 237 footnote. The evidence of user 
such as there is in this case does not 
support a:i inference of dedication for 
the use of the public in general and the 
pathway alleged is not one which S. 2S3, 
I. P. C. contemplates. 


Section 283, I. P. C. being out of the 
way, it will have to he considered whe¬ 
ther one of tho other two kinds of 
rights has been established so that the 
case may come under S. 311, 1. P. C. In 
the present case there is no question of 
the complainant, whoso case is that the 
obstruction put upon the way has pre¬ 
vented him from going in a particular 
direction lias acquired a right of way by 
either grant or prescription. The 
question really is whether the prosecu¬ 
tion has established a customary right 
of way on the part of tho villagers, 
amongst whom the complainant is one. 
to use this land as a pathway. The 
English common law rule of the im- 


(3) 

(4) 

(5) 

(t‘ 


( 7 ) 


25 W. It. 233. 

[1SS7] 9 All. 431 = (18ST) A. W. N. 82. 
[1903] 2 Ch. 344=72 L. J. Oh. G2G=19 
T. L. R. 285=89 L. T. 209. 

[1909] 1 Ch. 12=78 t. J. Ch. 170— 25 
T. L. It. 33=7 L. G. R. 3G1=73 J. P. 1 = 
100 L. T. 17. 

[18G5] 1 Eq. 204. 


memorial user is not required to estab. 
lish a custom in India, and it has beenj 
held that it is sufficient if the Court is 
satisfied cf its reasonableness and cer¬ 
tainty and that the user on which it 
is founded was not permissive nor exer¬ 
cised by stealth or force and that the! 
right had been inioytd for such a length 
of time as to suggest that by agreement 
or otherwise the usage has become the 
customary law of the particular locality. 
Knar Sen v. Mammon (8); Shadi Lai v. 
Mohammad Ishaq Khan'(9). Palaniandi 
Teran v. Puthirangonda Natulan (10), 
Mohidin v. Shirlingappa (11). For the, 
conviction of tho petitioner under S. 3*11, 
I. P. C. this customary right of way has 
necessarily to be proved by the prosecu¬ 
tion in order to make out that the com¬ 
plainant had tlie right to proceed on 
the pathway in some particular direc¬ 
tion. The difficulty of proving a cus-| 
tomary right of way, with all its requi¬ 
site elements, upon tho oral testimony 
of two or three witnesses, who are only 
able to say that for over 20 years the 
way has been used by the villagers, is 
considerably enhanced by the exception 
to the definition contained in S. 339, 
1. P. C. It is extremely difficult in a 
case of this naturo to say that the ac¬ 
cused who has caused the obstruction 
did not in good faith believe that he 
had a right to obstruct the further user 
of his land as a pathway. 

For this reason I am of opinion that 
this conviction cannot bo supported. 
The rule is made absolute. The peti¬ 
tioner’s conviction and sentence are set 
aside. The line, if paid, will be re- 

funded. _ 

Before parting with the case 1 may 
point out that in cases of this naturo the 
law has provided for a remedy in the 
shape of proceedings under S. 

P. 0. which speaks of obstruction on 
‘‘any way” and not merely public way. 
The original application of the com¬ 
plainant and his co-applicants clearly 
suggested that course, but unfortunately 
it was not adopted, for reasons which 
are not apparent. Those proceedings 
were clearly‘more appropriate than a 
prosecution for a criminal olTence. 
v.B./R.K. Conviction set aside. 


U805J 17 All. 87 = (1895) A. W- N.. 1J- 
[1911] 33 All. 257=9 I.C. 19S=3 A.L.J.10- 
[1897] 20 Mad. 3S9. . Q 

[1S99] 23 Bom. CGC = 1 Bom. L. «. 
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Ismail Biswas and others —Accused— 
Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 1189 of 1929, De¬ 
cided on 3rd December 1929. 

(a) Penal Code, S. 430 — Offence under 
S. 430 is grave form of mischief as defined 
in S. 425 and elements of S. 425 must be 
proved. 

Offence under S. 430 is particularly a grave 
form of the ofienco of 'committing mischief as 
defined in S. 423. It; is necessary to prove in 
such cases the 'elements that coLstituto mis¬ 
chief under S. 425. No doubt a person who 
takes water from a tank causes loss but it 
should be shown that whether he has caused 
a diminution of the supply of water for agri¬ 
cultural purposes. [P 280 G 2] 

(b) Evidence—Sufficiency of — Evidence 
that person has occupation of lands and 
that he takes water from tank to irrigate it 
i* good evidence of fact that he has right to 
do so—Easement. 

The evidence that a person has the occupa¬ 
tion of lands and that ho has been taking 
wator to irrigate his lands through a channel 
from a tank is good evidence that ho has some 
right to do so. This is not one of those things 
that can be concealed. Tho fact of enjoymont 
of such a right is some evidence of tho right 
itaeH. [p 2S3 c 2] 

Bireswar Bagchi— for Petitioners. 

Mntyunjou Chatterjee and Gopal 
Chunder Mookerjee— for the Crown. 

Judgment.— In this case the peti¬ 
tioners have been convicted of an of¬ 
fence under S. 430,1. P. C ., that is, of 
committing mischief by doing an- act 
wh,ch caused or which they knew to bo 
likely to cause a diminution of the 
supply of water for agricultural pur¬ 
poses. This offence is perhaps a parti¬ 
cularly grave form of the offence of 

committing mischief which is defined in 
d. 4zo: 

wrongful^ostor 

at'X — 

change in any property or in tL ^ 

S°v f 98 " ^shes £ val U ue "or 

utility, or affects it injuriously.** 

tifrn°io i - a PP 0ar9 A hat the tank in ques¬ 
tion is in the middle of two others It 

appears that the complainant has a 
channel from which he has been getting 

• SriJUfi 6 J 0f i th / tank in nation to 
irrigate his lands. The finding of fk a 

Courts below is that the petitioners have 

cut a new channel in another part If 
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the tank and they have been taking 
water to their own lands across a cer¬ 
tain road. 

At the hearing of the case, it was ne¬ 
cessary. first of all, to prove the ele¬ 
ments that constituted “mischief” under 
S. 425, I. P. C. and that involved show¬ 
ing that the petitioners knew that they 
were likely to cause wrongful loss or 
damage to the public or to any person. 
The first question is whether this con¬ 
viction should be set aside on the ground 
either that it is not shown that this 
question of wrongful loss or damage is 
made out or that it is shown that the 
question has been wrongfully dealt with 
by either of the Courts below. It ap- 
pears to me that, if the evidence is that 
a person has tho occupation of lands and 
has been taking water to irrigate his 
lands through a channel from this tank, 
that is pretty good evidence that he has 
some right so to do. This is not one of 
those things that can be concealed or 
that can be done behind the back of 
people so that no body in the neighbour¬ 
hood can possibly get to know of it. It 
is done openly and on the face of it, it 
appears to me that the fact of enjoy¬ 
ment of such a right as that is some evi¬ 
dence of the right itself. Now, when 
tDe case came before the District Magis¬ 
trate it is complained that he did not 
deal sufficiently with this matter. I am 
bound to say, as I read the grounds of 
appeal before him, that I see no indica¬ 
tion that tho accused persons on that 
appeal were suggesting to him that the 
complainant did not have the right to 
take water from the tank to irrigate the 
lands. It appears to me that what was 
then complained of was the finding of the 
Magistrate to tho effect that the com¬ 
plainant was in possession of it. The 
Magistrate says that that is so. In the 
notice of appeal to the District Magis¬ 
trate it is said that it was never admit¬ 
ted that the three tanks were in thtf^ios- 
session of the complainant;but the ques¬ 
tion which was before the Court and 
about which the witnesses spoke was 
about the right to take water. That sug¬ 
gests that the mistake of the Magistrate 
was that he thought that the ac¬ 
cused admitted the right to possession of 
the tank whereas he only admitted the 
right to take water. In my judgment 
there was no occasion at all on the part 
of the District Magistrate, on the case 
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coming before him, to deal expressly or 
fully with this question whether or not 
the complainant was a person who had 
a right to take water, so that even as¬ 
suming that the accused had no right it 
was shown sufficiently that the com¬ 
plainant was a proper person to be 
heard to complain. In the same way, it 
seems to me that it was entirely nuga¬ 
tory and idle to ask, in the circum¬ 
stances of this case, for a finding from 
the District Magistrate in terms follow¬ 
ing the language of S. 430, I. P. C. No 
doubt a person who takes water is caus¬ 
ing loss and here one has to show whe¬ 
ther he has caused a diminution of the 
supply of water for agricultural pur¬ 
poses. In my opinion, the facts in this 
case and the case which came before the 
District Magistrate render it entirely 
trivial to complain that it is not shown 
that the amount of water taken dimi¬ 
nished the supply of the complainant's 
water. It has been pointed out to me 
that there is paragraph*in the grounds 
of appeal which says that it is not 
shown how much water the accused 
people took. That is a paragraph which 
is criticizing the passage in the judg¬ 
ment of the trial Judge where he said 
that these accused had only got a 
little bit of land and that it was entirely 
unnecessary for them to get water from 
this tank. These two criticizms to my 
mind come to nothing. 

It has been complained very much 
that the Magistrate took a wrong 
view in saying that the question before 
him was not a question of title and that 
the question of possession of the tank 
was not of primary importance. Of 
course, if a case was made to the effect 
that, though he had been out of posses¬ 
sion one of the accusel had his title to 
the tank, the Magistrate could not find 
wrongful loss until he dealt with that 
claim of title. The claim of title in the 
part of the accused in such a case has 
to be dealt with. In this case, what 
was said is that the tank belonged to an¬ 
other mouza altogether, it belonged to an¬ 
other landlord altogether and that these 
people who were tenants of that land.* 
lord had acquired a right of easement 
by continued user. In this particular 
case, it was not necessary to investigate 
questions of the documentary title very 
far because on the facts of the case the 
Courts were both satisfied that the ac- 
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cused people had cut a new channel and 
the accused themselves, among other 
things, made a case which rendered their 
position very difficult as regards this 
matter because as is pointed out they 
called witnesses to show that the second 
channel had existed for a number of 
years and that the accused had been in 
the habit of irrigating their lands by 
means of it. 

One version was that the channel ran 
beside the bund of the tank but did not 
cross the road, another was that it 
crossed the road, and another was that 
there was no channel to cut across the 
road but that water overflowed. The 
Courts below have found that this story 
of there having been a channel there be¬ 
fore is entirely untrue and that entirely 
negatives any question of easement right 
in the accused persons. A case was re¬ 
ferred to in which it was pointed out 
that certain tenants were prosecuting 
their landlord for interfering with the 
tenant's right to water for agricultural 
purposes. In that case, if the facts are 
looked into, the tank in question was 
admitted to belong to the landlord, the 
water was admittedly the landlord’s and 
the landlord had admittedly the right 
to settle the fishery right; and the ten¬ 
ants were prosecuting the landlord, 
therefore, for doing something with the 
landlord's own water; and, in order to 
show that there was any right in them 
to complain, they had to establish that 
they had right of easement in what was 
prima facie the landlord’s. In that case 
it turned out that the claim of the ten¬ 
ants to make good their right to take 
water raised difficult questions and this 
Court pointed out the these questions 
were of a character difficult to deter¬ 
mine in a mere police Court. That is 
not this case. That decision is not to 
be read as wiping S. 430 out of the 
Penal Code altogether. This is a case 
where somebody who made a claim to 
an easement which is found to be false 
was taking water from somebody else’s 
tank. In my judgment, the complainant 
has shown to have a perfectly good 
light to complain if he has shown that 
he has been openly in enjoyment of the 
water of that tank. In my opinion, in 
this case there is no force in the submis¬ 
sion of these accused before the District 
Magistrate that the complainant had no 
right to take water from the tank. In 
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these circumstances, I think that the 
Buie must be discharged. 
r.M./r.K. , Rule discharged. 

* A. I. R. 1930 Calcutta 291 

Graham and Lort-William’s, JJ. 
Supdt. and Remembrancer of Legal 
Affairs, Bengal —Appellant. 


Bhajoo Alajhi —Accused—Respondent. 
Criminal Govt. Appeal No. 1 of 1929, 
Decided on 2nd September 1929, against 
order of Sess. Judge, Maldah. 

(a) Criminal P. C., S. 274 <2)-Objection 
ai to jury railed for first time in appeal 
ftgainsl acquittal cannot be entertained. 

An objection as fco the constitution of the 
jury raised for the first time at the hearing of 
an appeal against acquittal cannot be enter- 

. [P 291 C 2] 

* (b) Evidence Act, S. 27— Out of state¬ 
ment containing confession only such por¬ 
tion as l ett ds to discovery is admissible. 

Per Graham, J. —S. 27 being a proviso to the 
preceding sections must be strictly construed 
and any relaxation must be spariugly allowed, 
care being exorcised to see that the purpose and 
ject of bs. 25 and 2G are not rendered nuga¬ 
tory by any lax interpretation. (P 292 C lj 

A statement made by an accused while in 

polico custody \yhich c°ntains a confession of 

, a '?° su PPlies information in conse- 

wblch a discovery is made is not ad- 

m , bl k ' V* 8 eQt j rety under S. 27, but only 

or t .' 3 t ad ? i6Sib,e as rclatc3 distinctly 

o immediately to the discovery. [P 292 C lj 

J ‘- S - 27 is not “ proviso 

restricted „V v °^a 25 ‘ U follows some 
d ■ hmit0d moan ing narrower than 

w h ords nS 9T aQlDB mU9t b ° attachod *o tha 
mL 11 fp 202 C 91 

less was^'th ia ® n 8 Ian d now is and doubt¬ 
less was at the time whon the Evidence Act 

was passed to allow to be stated in evident 

from thn COQSQqU0nCa of ^formation received 
from the prisoner certain facts had boon dis¬ 
covered, thus to tho extent of fixing the nri- 

Zl JJJ s k “ 7 l0dge - To thi * ev" 

e undor S. 27 may bo given. [p 294 Q 1 ] 

D. N. Bhattacharyya~lor Appellant. 
A. K. Dhar for Respondent. 

the Snn ham ; J *7 ThiS iS a ° a PP Qal 

the Superintendent and Remembrancf 

dict 0 rff a Jh AffairS ’ Be 7 gal againsfc thQ ve: 
diet of the Jury and order Qf ifcfc£ 

passed thereon by the Sessions Judge c 
Malda on a charge under S. 302, I. P. ( 

fc J haca30 * or _ fc L he Prosecution was tha 
the accused Bhajoo Majhi murdere 

one Baneswar on the night of 25 t 
b^aif 19 ? 8 ; bh , e mofcive for the crim 

being alleged to be a love intrigue bet 

and tha 


The jury brought in a unanimous ver¬ 
dict of not guilty and the learned Judge 
accepting it acquitted the accused. 

In support of the appeal against that 
order two main grounds have been 
urged, firstly, that the jury was not con¬ 
stituted according to law, as there were 
only seven jurors instead of nine as 
required by S. 326 (l) read with the 
proviso to S. 274 (2), Criminal P. C. 
This ground has not as a matter of fact 
been taken in the petition of appeal and 
was only put forward at the 11th hour. 
We do not think, therefore, that it ought 
at so late a stage so be entertained. 
It appears moreover that no objection 
of any kind was raised at the trial, nor 
has any allegation been made that the 
accused were prejudicad in any way. 

This ground accordingly fails and 
must be disallowed. The second ground 
urged on behalf of the appellant is that 
the learned Sessions Judge erred in re¬ 
jecting evidence as to certain statements 
and conduct of the accused in pointing 
out places at which discoveries of im¬ 
portance were made as a consequence 
of the information given by him. These 
statements are referred to in para. 8 of 
the petition of appeal, and the question 
which arises in connexion with them is, 
whether they should have been allowed 
to go in evidence in their entirety, that 
is to say, including the admissions said 
to have been made by the accused that 
ho had killed the deceased and had 
thrown his body into the river, or whe¬ 
ther only so much of tho information 
given by the accused as related to the 
actual discovery of the blood stains near 
the tree and the articles of clothing in 
the river was admissible. 

Tho answer depends upon the con¬ 
struction to be put on S. 27, Evidence 
Act. That section is in the nature of a 
proviso to the proceeding S. 26. S. 26 
reads as follows : 

“ N° confession made by any person whilst 
fie is in the custody of a police officor, unless 
it bo mado in tho immediate presence of a 
Magistrate, shall be proved as against suoh 
person." * 


as 


Section 27 goes on to say : 

" Provided that, when any faot is deposed to 
discovered in consequence of information 
received from a person accused of any offenoo, 
in the custody of a polico officer, so much of 
such information, whether it amounts to a 
confession or not, as relates distinctly to tho 
fact thereby discovered, may bo proved " 
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The precise meaning to be attached 
to S. 27 is not altogether free from diffi¬ 
culty, and it is possible to interpret it 
as allowing even a confession of guilt to 
go in provided it has led to discovery. 
On the other hand it may be read as 
meaning no more than -that the facts 
discovered may be proved excluding the 
actual confession So far as this Court 
is concerned the more restricted inter¬ 
pretation has been given to the section, 
and it appears to be well settled that 
only so much of the information can be 
allowed to go in as relates distinctly or 
immediately to discovery. That seems 
to be the correct view of the section. 
The language bears that interpretation, 
and I do not think it can ever have 
been the intention of the legislature to 
admit statements containing an actual 
confession of the crime. A distinction 
is apparently drawn between that part 
of the information which leads directly 
to discovery of material facts, and that 
part of it which cannot in itself be held 
to lead to any discovery, the principle 
underlying the distinction being that 
discovery affords some guarantee of the 
truth of a portion of the statement, but 
not necessarily of the whole. If that 
portion of tho statement or information 
which contains a confession of tho com¬ 
mission of tho crime, were admitted 
there would be a great temptation for 
tho police to drag in statements of this 
nature. It has been hold over and over 
again that the prohibition contained, in 
Ss. 25 and 26 Evidence Act against 
false and fabricated confessions must be 
strictly applied. S. 27 being a proviso 
to tho two preceding sections must be 
strictly construed and any relaxation 
must bo sparingly allowed, care being 
exercised to see that the purpose and 
object of Ss. 25 and 26 and the safe¬ 
guard provided in S. 27 ire not ren¬ 
dered nugatory by any lax interpretation. 

Section 27, it is true, says “ whether 
it amounts to a confession or not "and 
it may bo argued that these words fa¬ 
vour tho wider interpretation. But in 
using these words the legislature had, 
as I think, in mind the meaning of tho 
word confession, viz. : 

“ an admission made at any time by a person 
charged with a crime, stating or suggesting 
the inference that ho committed tho crime,” 

and it means, therefore, no more than 
this that so much of the information as 


1930 

leads to discovery may be proved, even 
if the facts discovered lead to an in¬ 
ference of guilt. For statements of 
this kind obviously do suggest a very 
strong inference of guilt although taken 
by themselves they would fall short of 
proof. 

In my judgment the Sessions Judge 
was right in adopting the restricted 
view of S. 27. This ground, therefore, 
also fails. The appeal is dismissed and 
the accused if in custody will be re¬ 
leased. 

Lort- Williams, J.— There is a school 
of legal thought in India which holds 
that in construing Acts of the Indian 
legislature, the natural moaning of the 
sections should be given effect to regard- 
less of previous decisions, and especially 
of decisions other than those of Indian 
Courts. The Evidence Act in general 
and S. 27 in particular are examplos 
which in my opinion, indicate tho fal¬ 
sity of this point of view. 

If their natural meaning were given 
to the words of S. 27 regardless of 
of their parentage and history. I am 
satisfied that the result would be con¬ 
trary to the intention of the legisla¬ 
ture. It would bo so wide as to render 
S. 26 practically useless. “ Relates to ” 
means ordinarily, “ is connected with ’’ 
or “ has reference to ” while “ dis¬ 
tinctly ” means “ clearly ” or “ defi¬ 
nitely ” or “ positively ” or “ undeni¬ 
ably ” or " undoubtedly ” (soo the Ox¬ 
ford Dictionary.) If, therefore, so much 
of the information as is clearly connec¬ 
ted with, or has refei'ence to, tho fact 
thereby discovered, is admissible under 
S. 27, it is difficult to see where the lino 
can bo drawn. The presence of S. 26 to 
which S. 27 is only a proviso, shows 
that this conclusion cannot have been 
intended. I agree with Mahmood, J., 
in his most learned interesting judg¬ 
ment in Queen Empress v. Babulal (1), 
at p. 520 that S. 27 is not a proviso to 
either S. 21 or S 25. It follows that 
some restricted or limited meaning, nar¬ 
rower than the natural meaning must 
be attached to these words. 

Tho Evidence Act, as stated by Sir 
James Fitzjames Stephen in his intro¬ 
duction, is little more than an attempt 
to reduce the English Law of Evidence 
to the form of express propositi ons ar_- 

(1) [1884] 0 All. 503=(1884) A. W. N. 229 
(F.B.). 
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ranged in their natural order with some 
modifications rendered necessary by the 
peculiar circumstances o( India. 

The English Law of Evidence con¬ 
sists mostly of negative rules declaring 
what is not evidence. It is almost 
wholly judge-made law, formed by 
■degrees, to meet the exigencies of parti¬ 
cular cases and comparatively of very 
modern date, to which have been ad¬ 
ded the glosses which successive text¬ 
book writers have put upon the deci¬ 
sions cf the Judges. Tho Evidence Act, 
as stated by Woodroffe, was drawn up 
chiefly from Taylor on Evidence, and ho 
based his treatise largely on the work 
of former authors. S. 27 was an at¬ 
tempt to apply the English Law of Evi¬ 
dence about information unduly ob¬ 
tained from a prisoner to information 
given by an accused while in the custody 
of a police officer and is merely a para¬ 
phrase of Taylor’s, para. 902 (see tho 
Edn. 11, p. 614). The words “relates 
distinctly’, are taken directly from 
that source. And reference to the de¬ 
cision upon which his paragraph is based 
R. v. Butcher-posted (2) shows that the 
words were his own invention, or that 
of a previous author, and are not to bo 
found in the docision itself. 

It is necessary, therefore, to ascertain 
what meaning Taylor himself attached 
to those words. Para. 902 reads as 
follows; 

“When, in consoquoaco of information un¬ 
duly obtained from tho prisoner, the property 
stolen, or the instrument of the crime, or tho 
body of the person murdorod, or any other 
matorial fact, has been discovered, proof is 
admissible that such discovery was made con¬ 
formably with the information so obtained. 
Tho prisoner’s statement as to his knowledge 
of tho place where tho property or other article 
was to bo found, being thus confirmed by tho 
fact, is shown to bo true, and not to havo bean 
fabricated in consequence of any inducement. 
It is, therofoio, corapotent to prove chat the 
prisoner stated that the thing would bo found 
by searching a particular place, and that it 
was accordingly so found; but it would not, in 
fluch a case of a confession improperly ob¬ 
tained, bo competent to inquire whether he 
confessed that he had concealed it there. So 
much of tho confession as relates distinctly to 
the fact discovered by it may be given in evi¬ 
dence, as this part at least of tho statement 
cannot havo been false.'* 

Tho cruoial words are in the last line. 
Only that part of tho statement which 
cannot have boon false is admissible. 
For example that the prisoner stated 

(2) [1703] I LoaohTC. C. 265. 


that the thing would be found by 
searching in a particular place and that 
it was accordingly so found but not 
that he confessed that ho concealed it 
there. 

The difficulty of applying these Eng¬ 
lish rules about information unduly 
obtained, and their unsuitability, to 
the Indian situation where information 
is given by an accused while in the 
custody of a police officer is manifest. 
Under the English rule it is assumed 
that the prisoner has confessed, but 
that his confession must be excluded 
because being obtained improperly, it 
may be false. Eis admission, however, 
of knowledge about the whereabouts of 
the thing cannot be false, because it is 
discovered subsequently in the place 
indicated by him. But the position in 
India is that confessions to or while in 
the custody of a police officer are ex¬ 
cluded because if alleged to have been 
made to tho police officer, they may 
havo been invented by him and if made 
to others while in the custody of a 
police officer, they may havo boon in¬ 
duced by him and may bo false. In 
neither case is the discovery' of tho 
thing any gurantee that tho accused had 
knowledge of its whereabouts. 

Phipson (Edn. 6, p. 270), states that 
facts disclosed in consequonce of inad¬ 
missible confessions are receivable if 
relevant and where ’property has been 
discovered or delivered up in this way 
so much of the confession as “strictly 
relates” thereto will bo admissible, for 
these portions at loast cannot be untrue, 
but independent statements not quali¬ 
fying or explaining the fact though 
made at the same time will bo rejected. 
It will bo observed that his statement 
of tho rule is much narrower than that 
of Taylor, being restricted to property 
which has been discovered or delivered 
up, nor does he use Taylor’s word “dis¬ 
tinctly” but tho word "strictly” which 
is the word used in tho reporter's note 
of the case of R. v. Butcher (2) tried at 
Maidstone Summer Assizes in 1798, 
which is tho main authority relied 
upon by both Taylor and Phipson. 

Phipson moreover states that the 
earlier rule admitted tho facts but ex¬ 
cluded the accompanying statements 
R. v. Warivickshall (3), and tho re¬ 
porter in the note above referred to, 

(3) [1783j 1 Loach. 263. 
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goes on to quote Mr. East 2, C. L. 658, 
as saying: 

But it seems that this opinion namely the 
opinion expressed in the note to 11. v. Butcher 
( 2 ) must be taken with some grains of al¬ 
lowance, for even in such case the most that 
is proper to be left with the jury is the fact of 
the witness having been directed hv the pri¬ 
soner where to find the goods and his having 
found them accordingly, but not the acknow¬ 
ledgment of the prisoner having stolen or put 
them there which is to be collected or not from 
all circumstances of the case and this is now 
the more common practice.** 

And Taylor in a note to para. 902 says 
that Ld. Eldon laid down the rule 
somewnab more strictly saying in 
Barrel/s case (4), that where the know¬ 
ledge of any fact was obtained from a 
prisoner, under such a promise as ex¬ 
cluded the confession from being given 
in evidence, he should direct an acquit¬ 
tal, unless the fact proved, would itself 
have been sufficient to warrant a con¬ 
viction without any confession leading 
to it. 

Whether or not the rule laid down by 
the Judges at one period was as wide as 
is suggested in Leach’s note upon Ii. v. 
Butcher seems to me very doubtful and 
the evidence on this point is extremely, 
meager, see especially: Ii. v. Griffen (5), 
where the Judges were divided R.v.Joties 
(6), Ii. v. Mosey (7). I am satisfied from 
personal experience that it has not been 
the practice so to apply it in England 
during the last quarter of a century, 
and 1 do not believe it to be the law in 
England today. In my opinion Ld. 
Eldon's view is the correct one. How¬ 
ever, I have no doubt that the practice 
in England now is, and doubtless was 
at the time when the Evidence Act, was 
passed, to allow to be stated in evi¬ 
dence that in consequence of informa¬ 
tion received from the prisoner, certain 
facts had been discovered, thus to that 
extent fixing the prisoner with know¬ 
ledge. 

And .to this extent, I am satisfied 
(that such evidence may be given under 
S. 27. 

This was the view taken by the 
learned Sessions Judge, and I am of 
opinion that ho was right in excluding 
the remaining part of the statement of 
the accused, which the Crown has 
urged should have boon admitted, apart 

(4) (1800J 2 East. 60 S. 

(5) [ 1801J R. A R. 151. 

(C) [lSOOj R. & R. 152. 

(7) [1784] 1 Leach. 2C5. 


altogether from the wider question 
which I have been discussing, I do not 
consider that the facts discovered in 
this case were discovered in conse¬ 
quence of the prisoner’s alleged state¬ 
ment that he felled the deceased, and 
threw his body into the river, but in 
consequence of the prisoner taking the 
witnesses to the spots referred to in the 
evidence and pointing out to them the 
marks in the grass and the clothing of 
the dead man. On the second point 
taken by the prosecution, I do not think 
that this Court ought to listen to any 
argument by the Crown against an 
acquittal, which is based on a technical 
objection about the constitution of the 
jury. Especially in view of the fact 
that no objection was raised at the 
trial, and that this point was not even 
included among the grounds of appeal 
but was raised for the first time at the 
hearing. 

For these reasons, I am of opinion 
that this appeal should be dismissed. 

R.M./r.K. Appeal dismissed. 
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Mukerji, J. 

Dhanoo and others —Accused—Peti¬ 
tioners. 

v. 

Emperor— Opposite Party. 

Criminal Revn. No. 400 of 1929, De¬ 
cided on loth May 1929, against order 
of Sess. Judge, Tipperah, D/- 21st Feb¬ 
ruary 1929. 

Criminal P. C., S. 107—Several perion» 
bound over to keep peace—Individual find" 
ing showing reason for each person's liobi- 
lity is necessary. 

Whore in a case under S. 107 several persona 
are bound over to keep tho peace there must he 
individual finding showing how each person 
against whom order is mado deserves to be so 
treated. The mere fact that tho persons were 
followers of one party or other will not justify 
making an order in lump against tho whole 
body of men. [P 295 C 1] 

Surajit Chandra Laliiri for Nurul 
Hug —for Petitioners. 

Order.—The defect that is noticeable 
in the judgment of the learned Sessions 
Judge is that he has not dealt with the 
evidence which would justify the order 
as against each of the 14 accused per¬ 
sons who were the appellants before 
him, separately and individually. This 
defect would not have been of much 
materiality if the inquiring Magistrate 
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had done so in passing the order that 
. he did. That officer, it appears, consi¬ 
dered it sufficient to find that all the 
accused belong to a party known as 
“Rabimuddin’s party" or “Abani Babu's 
party” Rahimuddin being the immedi¬ 
ate leader, Abani Babu the guiding or 
controlling authority and the remaining 
accused persons being Abani Babu’s ten¬ 
ants and adherents. Considerations 
such as these are nob sufficient for mak¬ 
ing an order in a lump against a body 
of men. Facts and figures have to be 
given showing how each person, against 
whom the order is to be made, deserves 
to be so treated. 

The Rule is made absolute, and the 
judgment of the learned Sessions Judge 
being set aside it is ordered that the 
petitioner’s appeal be reheard by the 
Additional Sessions Judge. 

v.b./r.k. Rule made absolute. 
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Rankin, C. J. and Patterson, J. 

Peart/ Mohan Saha —Accused—Peti¬ 
tioner. 

v. 

Harendra Hath Roy- 1 - Complainant— 
Opposite Party. 

Criminal ReVn. No. 832 of 1929, Deci¬ 
ded on 5th September 1929, from an 
order of Dy. Magistrate Naraingung, D/- 
30th April 1929. 

Bengal Food Adulteration Act (1919) 
S. 6 (1)—Both owner and servant selling 
come under S. 6 (1). 

Section 6 (1) applies, not only to master or 
owner of the adulterated articlo sold, but also 
tbo servant or agent who soils such articlo : 
Brown y.Foot, (1392) CG h. J. 619 and Hotchin 
v. Hindmarsh, (189D) 2 Q. B. 131, Ref. 

(P 296 C 2] 

Suresh Chandra Taluqdar and Suama 
Prosanna Deb —for Petitioner. 

Birbhusan Dutta—lov Opposite Party. 

Rankin, C. J. The accused in this 
case has been convicted of an offence 
under Cl. (L), S. 6, Bengal Food Adulter¬ 
ation Act 1919. The offence charged 
was committed on 25th January 1929 and 
consisted in the accused having sold to 
a Health Officer a quantity of mustard 
oil which was not derived exclusively 
from mustard seed. The accused has 
been fined Rs. 150 and ordered to under¬ 
go two months’ simple imprisonment in 
default of payment. 

. ru ^ e was issued on the grouuds 
that Cl. 1, S. 6, Bengal Food Adultera¬ 


tion Act does not apply to the facts of 
the case, and that S. 6, makes the 
master or owner cf the article sold guilty 
of an offence bub not the servant. 

It is clear that the sale was made by 
the accused in his capacity of servant of 
a certaio firm which used the name of 
one Josada Lai Roy Chowdhury. Josada 
Lai is dead, but there is no question 
that the accused sold the mustard oil 
as a servant of the proprietors of the 
said firm and that he is a servant and 
not a partner therein. 

The Act in question applies to the 
province of Bengal outside Calcutta and 
it is in the power of the local Govern¬ 
ment to extend any of the sections of 
the Act to any local area outside Cal¬ 
cutta. The prosecution in this case was 
sanctioned by the Chairman of the 
Municipality of Naraingunge. So far as 
Calcutta itself is concerned, the provi¬ 
sions against the adulteration of food 
were contained in S. 495, Municipal 
Act of 1899, and in the Calcutta Muni¬ 
cipal Act of 1923, S. 407 contains similar 
provisions to those which we are now 
concerned with in the Act of 1919. 

The contention of the accused is that 
the opening words of the first clause of 
S. G of the Ace of 1919 are designed to 
constitute the sale of mustard oil in con¬ 
travention of the provisions of the sec¬ 
tion, an offence on the part of the mas¬ 
ter or principal on whose behalf the 
sale is made, but that the servant or 
other person selling on behalf of the 
principal is not guilty of an offence by 
reason of his act. He contends that 
this section is not to be construed in the • 
light of the interpretation put by 
English decisions upon similar, hut 
somewhat different, words in S. 6 of the 
sale of Food and Drugs Act 1875 (38 and 
39 Vic. Cap. 63), but is to be arrived at 
by the Court upon a consideration of 
the terms of the Bengal Act by them¬ 
selves. The material words are as fol¬ 
lows : 

“No person shall directly or indirectly 
himself or by any other person on his bohalf 
soil, expose for salo or manufacture or store for 
sale any of the following articlo9 etc." 

The accused’s contention is that the 
phrase “himself or by any other person 
on his behalf” points to a principal who 
may either soil at his own hand and on 
his own acoount or by some other per¬ 
son on his behalf. This, it is said is en- 
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forced by the use of the word “vendor” 
in Cl. (3) of the section. 

On the other hand, it is contended for 
the prosecution that the words “direct¬ 
ly or indirectly, himself or by any other 
person on his behalf” cannot and are not 
intended to cut down the effect of tho 
words “no person shall sell;” that tho 
acts which are made offences by the sec¬ 
tion are physical acts ; that the ques¬ 
tion of the party who is responsible as a 
matter of contract to the purchaser is 
irrelevant ; that the servant in such a 
case as the present is a person who does 
the prohibited act himself, and that the 
effect of the words in a case like tho 
present is to make both the servant and 
the master liable as offenders against 
the section. In other words the conten¬ 
tion of the prosecution is that the words 
to which I have roferred elaborate and 
emphasize the prohibition against cer¬ 
tain classes of acts being done at all, 
and declare explicitly the meauing 
which in Brown v. Foot (1892) 66 L. T. 
649 ; 17 Cox. C. C. and Kotcliin v. 
Hindmarsh (1899) 2 Q. B. 181 was put 
upon the words “no person shall sell” in 
S. 6 of tho sale of Food and Drugs Act 
of 1875. 

No doubt only a master or principal 
is a person who has a choice of selling 
himself or by any other person on his 
behalf, and the contention of the de¬ 
fence, as the Magistrate has in this case 
observed, at first sight looks like a sound 
view. It is also true that in Hotchin’s 
case T. W. Chitty arguing for the prose¬ 
cution said : 

“ possibly if the Statute had used the term 
“vendor" that might have been construed 
strictly as meaning the person who has the 
property in the article.’’ 

Ordinarily one would not refer to a 
person as "himself selling" except in a 
case in which selling by a servant or 
agent was contemplated as a thing to be 
negatived. 

The Magistrate has argued, on general 
principles, that the legislature to effect 
its purpose must have intended by the 
words now under consideration to make 
the act of the servant as offence, because 
the provisions of the law as to abet¬ 
ment would be insufficient to enable the 
purpose of the prevention of adultera¬ 
tion to be effectively attained. This 
line of reasoning is certainly precari¬ 
ous. No doubt a desire to prevent the 
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sale of adulterated articles may be at¬ 
tributed to the legislature, but it is a 
question of the correct meaning of the 
words used by tho legislature, whethor 
it has thought fit to bring a servant 
within their scope. It is by no means 
inconceivable that an Indian legislature 
might consider it unfair or inadvisable 
to penalize the servant, and it is no part 
of tho duty of the Court to go beyond 
the immediate meaning of the words in 
question. 

In my opinion the real question 
for determination is whether or not 
there is sufficient in the words of 
the section to show that it is directed 
against the physical acts of selling, ex¬ 
posing for sale etc. If so, then, as Cole¬ 
ridge, C. J. said in Hotchin’s case : 

“ A person who takes the article in his hand 
and performs the physical act of transfering 
the adulterated thing to the purchaser is a 
person who sells within this section." 

As used in an Indian statute, I do not 
think that the word “vendor” throws 
any light upon this question, as it is 
common to speak of petty traders or 
hawkers as vendors. 

The present case is one in which the 
Health Officer exercised his powers 
under the Cl. 3, S. 10, which says that 

“ any person in possession or exposing the 
same for sale shall be bound to sell such quan¬ 
tity." 

Clause. 1, S. 11 speaks of “the seller 
or agent selling the article." It 
appears to me, therefore, that the agent 
or servant is within the prohibition of 
the words "no person shall sell.” The 
legislature is nob necessarily contempla¬ 
ting a person who has a choice to sell at 
his own hand or by any other person on 
his behalf. It is concerned to make the 
act of selling an act which is imputable 
both to the person with whose hand it 
is committed and to any other person, 
if such there be, on whose behalf it is 
committed. Precisely similar language 
will be found in tho Sale of Tea Act 
1922 (12-13 Geo. V. C. 29) and that it is 
intended to hit the servant is shown 
clearly by Cl. 6 of the schedule thereto. 
The accused in this case is a person who 
himself sold and as such was, in my 
opinion, rightly convicted. 

The rule must, therefore, be dis¬ 
charged. 

Patterson, J.— I agree. 

v.S./R.K. Buie discharged. 
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Special Bench 

Rankin, C. J., C. C. Gh jse and 
Buckland, J J. 

In the matter of Lachiram Basantalal 
Nalhani. 

Civil Revn. No. 7 of 1929, Decided on 
2nd August 1929. 

# Income-tax Act (11 of 1922), S. 5 (4)— 
Income*la< of ficer appointed “to deal with 
those persons who\e cases may be handed 
over” from time to time is not officer con¬ 
templated by S. 5 (4). 

The Iucocno*CiX Officer appointed by the 
Commissioner of Incocoo-tax “go deal with 
these persons whose cas?s ra ty bj handed ovar 
to hun by the 9iii Commissionjr of Inoomvfc.ix 
from tiin 3 to time” is not an Income-tax 
0dicer directed to function as such in respect of 
auy class of porsons. as contemplated by 
S. 5(4) an J assesimmts raids by such an officer 
cannot be supported in law. (p 207 O 2] 

S. N. Banerjee, PmfnHa Chandra 
Cha'crabarty and C. C. Bose— for As- 
sessee. 

N. N. Sarkar and Iiadkabinode Pal — 
for Commissioner of Income-tax. 

Ran tin, C. J. In this case the 
Commissioner of Income tax, Calcutta, 
has referred to the Court under Cl. (l), 
S. 66, Income-tax Act the question 
whether the Special Income-tax Officer’ 
had any jurisdiction over the petitioners 

?K?V V i bh , in bhe meanin g of sub-Ss. (-1) or 
loj, b. 5, Income-tax Act. 

The petitione s have been assessed to 

income-tax in default of compliance with 

the requirements of notices directed to 

them under Cl. (2), S. 23 and Cl. (4) S 22 

by a gentleman to whom the name of 

Special Income-tax-Officer” has been 

Q 1V o S o n 1 !V I0 ,V ° f the l n ' ovi3 ions of Cl. (4) 

fab 23 °/ fc ?u Acb - Dlvers objections wore 
taken to the assessment and an appeal 

was taken to the Assistant Commissioner 

t^n h T roj f o6e ^ An application was 
then made under S. 3J to the Commis¬ 
sioner himself to revise the order of the 

A . 8 j. 8banb Co:am ' S3i0Dei ‘- la connexion 
has K ?r ? eed, “ g ’ bh0 Commissioner 

nnLr d . hlS dlscre5, °n and referred the 
question to as which I have set out. 

Actand r ^ he pr0vi8ion9 of S. 23 of the 

who L fch ® °T ate 80Cbion9 ’ the P 0r3OQ 
Who, ID the ordinary course, has to mike 

assessment is an officer ’called “the 

Act°thfi n| X 0 T r, ‘‘ and by S - 64 of the 
fu b b . h plac ®, of assessment is defined as 

the place of the residence of the assesses 

mora nUfl h ® carrie9 on business or, if 
more places than one, the principal plaoe 
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of business. The question before us turns 
upon Cl. (4), b. y of the Act. The officer 
who, in this case made the assessment, 
was Babu B. L. Bhattacharya and the 
complaint of the assessees is that lie 
was not the Income-tax Officer of the 
District in which the petitioners resided 
or had their principal place of business, 
though ho is a person who lias been ap¬ 
pointed by the Commissioner of Income- 
tax under Cl. (4), S. y. Now, the Commis¬ 
sioner under that section has power 
given to him by the following words of 
the clause : 

•Tb.-y shill perform tboir functions in res- 
pjct of such cl.i330S of persons aud such classes 
of in -onu ana in respect of such areas as the 
Cammissiouer of Incorno-tax may direct." 

For the present purpose we may leave 
out of account the reference to "classes 
of income” and the reference to “areas.” 
So, the power given to the Commissioner 
is that the Income-tax Officers shall per¬ 
form their functions in respect of such 
classes of persons’ as the Commissioner 
may direct. Wo have been provided with 
a copy of the order D/- I3th December 
1927 under which a direction is given 
by the Commissioner with respect to the 
officer in question. It is as follows : 

k iW"i rC i 33 ° f tl13 P ow 3rs conferred on m<> 
by b. 5 (i), Income-tax Act (ll of 1-J^i, I here¬ 
by ap.io.ut Babu Phanindra Lai BhatCach irya. 
Inco.nj-.,ax Oiicer, to perform all the functions 
of an Iuioma-tax Odicor in roapect of those 
persons in Calcutta whose cases may be made 
over to him by me from time to time.” 

,, question is whether : 

thee; persons in OilcutU whose oases may be 
nine over to h.m by me from time to time » 

of a m °s TT wit , hi “ ,ho “““'“S 

Of Cl. (4), S. 5. I am clearly of opinion 
that it is not. It is not possible for any 
assessee or other person by looking to 

the definition g.ven in this order to as¬ 
certain whether or not his case i 9 one 
which is affected by it. This order re¬ 
quires a special direction to be given 
under it from time to time assigning not 
classes but individual cases to the officer 

1- * . ^ L * . ^ or may not be 

objections, serious or otherwise to such 

a course but I am clear that it is nob a 
course warranted by eub-S. (4), S. 6 of 
tu6 Aot. 

In these oircumstanoes, it appears tol 

mib f? Sht t0 an9wor bhe question 

put to U3 in tho negative. 

The result is that the assessment order 

ztzr tho p0fcitiouera —t b e : 
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Tlio petitioner must have their costs 
of the reference. 

C. C. Ghose. J.—I agree. 

Buckland, J.—I agree. 

y.b./r.K. Answer in negative. 
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Mukerji, J 

B. N. Ry. Co. Ltd. —Defendant 2 — 
Petitioner. 

v. 

Dhanjishah Pcstonji and another — 
Plaintiff and Defendant 2 — Opposite 
Party. 

Civil Revn. No. 562 of 1929, Decided 
on 7th June 1929, from decree cf Small 
Cause Court Judge, Sealdah, D. - 19th 
February 1929. 

(a) Railways Act, S. 72—Risk-note H — 
Wilful misconduct — Wilful misconduct 
means misconduct to which will is party— 
Something opposed to accident. 

Tho word ‘‘misconduct" moans the doing 
of a wrong thing. Wilful misconduct means 
misconduct to which tho will is a party, some¬ 
thing opposed to accident or negligence: the 
misconduct, not the conduct, must be wilful. 
Wilful misconduct is very different from negli¬ 
gence and is not necessarily established by 
proving culpable negligence. Wilful miscon¬ 
duct is included in misconduct: Graham v. 
Belfast & Northern Counties By. ( 1901) 2 Ir. 
B. 13; Lewis v. O. IF. By. Co. (1877) 3 Q. B. D. 
195; Joshua Buckton & Co. v. L. k N. IF. By. 
(1918) 87 L. J. A'. B. 234; ■Glenister v. C. IF. 
By Co. (1873) .29 L. J. 423 and other English 
Cates Referred. [P 200 C 12] 

(b) Railways Act, S. 72 — Risk-note H — 
Negligence—By negligence is meant the 
doing of act which reasonable man would 
not do or omission of act which is expected 
of reasonable man. 

By negligence is meant substantially tho 
doing by a porsou of somo act which a reason¬ 
able and prudent man would not have done 
under tho circumstances of the caso in ques¬ 
tion or the omission to do everything that 
could fairly and reasonably b3 expected of 
such a man under such circumstances. The 
words “gross’ 1 and “culpable" do not alter 
the character of the thing omitted. The 
word “gross” doos not define the negligence 
but expresses a practical difference between the 
docreos of negligence, and when the degroo is 
such that in view of all the circumstances it 
amounts to a breach of duty, it is culpable : 
Wilson v. Brett, (1843) 11 M. & W. 113 ; Blytli 
v. Birmingham Water Works Co. (1856) 11 
Ex. 781, and other English Case s Referred. 

[P 300 C 1] 

liamesh Chandra Sen and Jitendra 
Kumar Sen Gupta— for Petitioner. 

R. C. Bonnerjee and Harendra Nath 
Bhattacharji —for Opposite Party. 

Order.—This rule is directed against 
a. decree made by the Small Cause 


Courts Judge of Sealdah for Rs. 671 as 
compensation and Rs. 123 as propor¬ 
tionate costs in favour of the plaintiff 
and as against the petitioners, the B. 
N. Ry. Co. Ltd., whe were defendant 2 
in the suit. 

The plaintiff’s claim related to a con¬ 
signment of 65 bales of cotton piece 
goods despatched from Nagpur to 
Sealdah, 15 of which were damaged by 
wet in transit. 

There were two rival theories before 
the Court. The plaintiff’s case was that 
the roof of the wagon in which the con¬ 
signment was carried was leaky and 
the damage was caused by rain water 
entering through tho leaks. The de¬ 
fence was that the damage was due to 
rain water entering through the cre¬ 
vices of the llap door. The Judge has 
accepted the plaintiff's version and the 
reasons given therefor are quite sound. 

Having done so the Judge proceeded 
to resort to the following process of 
reasoning: 

“A considerable amount of rain water found 
its way into the wagon . . . .In all probabi¬ 

lity there were holes big enough to be easily 
detected, on inspection in the roof of the 
wagon, and through these holes the rain 
water entered into the wagon. I, therefor *, 
find that there were holes in the roof easily 
detsctible .... Their (i. c., of the Railway 
Company) servants stored the consignment of 
cotton piece goods in tho wagon in tho roof of 
which were holes easily detectible. This was 
certainly very careless and unbusinesslike con¬ 
duct on the part of the servants and in my 
opinion amounted to misconduct.” 

Having thus found misconduct on the 
part of the company’s servants the 
Judge held that the risk-note H which 

says: , , 

“Except upon proof that such loss, destruc¬ 
tion, deterioration or damage arose from the 
misconduct of the railway administrations 
servants,” .. . . 

did not absolve defendant 2 from liabi- 

lit y 

Before dealing with this finding, 
which is a finding of fact, it would be 
convenient to have a clear appreciation 
of the exact import of the word mis¬ 
conduct.” Tho expression "wilful mis¬ 
conduct" is a well-known expression in 
connexion with risk-notes. As Avory, J., 
observed in the case Sheppard k Son v. 
Midland Railway (l): 

‘‘If tho principle upou which wilful miscon¬ 
duct is to be inferred from one case, the fewer 
cases beyond that whioh are referred to mo 

loss likely i s confusion to result "._ 

85 L.J.K.B. 233=111 L.T. 515, 
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Johnson, J., in the case of Graham v. 

Belfast Sc Nothern Counties By. (2) said: 

“Wilful misconduct” in such a special con¬ 
dition means misconduct to which the will is 
party as contradistinguished from accident, 
-and is far beyond any negligence, even gross 
or culpable negligence, and involves that a 
person wilfully misconducts himself who 
knows and appreciates th.it it is wrong con¬ 
duct on his pirt in the existing circumstances 
to do, or to fail, or to omit to do (as the case 
may be), a particular thing, and yet inten¬ 
tionally docs, or fails or omits to do it, or 
persists in the act, failure or omission, regard¬ 
less of cousequonces.” 

In tho case of Forder y. G. IF. Ry. 
(3), Lord Alversfcone, C. J., accepted 
this definition with the addition of 
the words: 

■“or acts with reckless carelessness, -not caring 
■what tin? result of his carelessness may b-.’* 

Some confusion is likely to arise from 
the addition of these words, but there 
can be no objection to them so long as 
they are meant to include only “reck- 
less indifference:" see Sheppard k Son 
v. Midland Ry. (1), and Norris y. Great 
Central Ry.. Il/id p. 285 Foot Dote. 

An oftener quoted definition of "wil¬ 
ful misconduct'’ is that given by Bram- 

m 11 I in . Le,ris v - w - R !'- Co - 
W. Wilful misconduct." said he* 

means misconduct to which the will is v 

party, something opposed to accident or nocli- 

wilful'” miSCOnd,lct not the induce must 

Brett, L. J., in the same case said- 
In a contract where the term wilful mis- 
® ,s I )llt 1 . as somct hing different from and 

excluding negligence 0 f every kind, it .mms to 
me that it must moan tho doing of something 
or the omitting to do something which it is 
-“I 10 do ° r to omit where the p.-rson who 
th«« , f y0 K- t K t 'u Ct ° r . Ch ' 0,nisaio » knows that 

omifMne V i ,Ch i h °- 15 ' 0i " 6 ° r tha5 whic fi is 
omitting to do is a wrong thing to door to 

omit, and it involves the knowledge of the .,. r - 
TthiSktbthing which be is doing is wrong: 
ifii . k th J ,f o h " kllows that what is doine 
K C T S y d :V n “ eu the Goods of a consignor 
then ho knows that what he is doing is a wrouc 

thing to do, and also as my Lord has put it il 
«t is brought to his notice that what h-> is doino 
or omitting to do, may seriously endanger the 

b. h d h - h ” 

igssss-sl 

W ClWlJ 2 I. K. is. ---- 

(8) W i K nof' 682=74 L J-K-B. 871=21 

y 4) ?' l 2 i =53 W R - 574=93 L.T. 344: 

. afw l ?'® D ' J 95 = 47 L.J.Q.B. 131= 

M >Y, R, 255=87 L. T. 774. 
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to be a wrong thing to do. Care must be taken 
to ascertain th.it it is not only.misconduct but 
wilful misconduct and I think, those two cerras 
together import a knowledge of wroug on tho 
part of tho person who is supposed to be guilty 
of the act or omission.** 

Cotton, L. J., also observed to the 
same effect. In re , Lord Mayor of 
London and Tail's Contract (5), Londley, 
L. J. observed that he was disposed to 
concur with Lord Bramwell's observa¬ 
tions on the term wilful misconduct ' 
and that they were quite consistent with 
Lord Bowen's observations in In re, 
Young and Harston's Contract (6), il' it 
be remembered that Lord Bowen pre¬ 
supposed knowldge of what was done 
and intention to do it, and was not ad¬ 
dressing himself to a case of an honest 
mistake or oversight. 

The above as well as various other' 
authorities on the meaning of the term 1 
wilful’ have been discussed in In re J 
City Equitable Fire Insurance Co. Ltd .! 
(7), and there is hardly any doubt today: 
as to what it means. Wilful misconduct 
is very different from negligence (Ast-i 
bury, J., in Joshua buckton kCo. y. L. 
and N. IF. Ry. (S) and is not neces-! 
sanly established by proving culpable! 
neghence ( Glenister y. G. IF. Ry. Co (9) 
and Forder y. G. IF. Ry. Co. (3). It'has 
also been held that though gross negli- 
gence and wilful misconduct are not con-> 
trovertible terms, the latter may inclu-! 
de the former and that there are many' 
cases in which wilful misconduct and 
gross negligence correspond. 

Risk-note H with which wo are con¬ 
cerned speaks of ‘misconduct and not 
wilful misconduct.’ The word iniscon-' 
duct means the doing of a wrong thin* 
(Per Brett, L. J., i n Leicis v. G. IF. 
Ry Co (4). That wilful misconduct i 
included in misconduct goes withou 
saying. But as Tindal, C. J., observed 
in /» re. Hall and Hinds (10). 

“Lata culpa or crassa uogligentia both bv the 
civil law and our own, approxim.it*d and in 
many instances cannot b: distinguished from 
dolus inilus or misconduct,** 

quoting Vinn. Instit. Imper. Commont 
lib. J bit. 15 b. G05). Culpable negli- 
gence or gross negligenc e as distinguish¬ 
es [18D4] 2 Ch. 524=03 L. J. Ch. 530=70 b7 
T a 719. 

(6) [1895} 81 Ch. D. 1GS=50 J. P. 215=34 \V 
R. 84=53 L. T. 837. 

(7) [1925] 1 Ch. 407. 

(8) [1918] 87 L. J. K. B. 234. 

(9) [1873J 21L. J. 423. 

(10) [1340-41] 2 Mau & Graug 347. 
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od from ordinary negligence may thus 
amount to ‘misconduct.. What this dis¬ 
tinction is it is not easy to define. Rolfe, 
B., in the case of Wilson v .Brett (il) 


said: 

^ ‘ I said I could s?e no difhrenco between 
negligence anl gross negligence that it was the 
same thing with the addition of a vituperative 
epithet; and I intended to leave it to the jury to 
say whether the defendant, being as appeared by 
the evidence, a person accustom d to tin mana¬ 
gement of horses, was guilty of culpable negli¬ 
gence.’‘ 

Negligence has been variously defined. 
Alderson, B. in the case of Blythe v. 
Birmingham Water Works Co. (12) said: 

’‘Negligence is the omission to do something 
which a reasonable man guided upon these con¬ 
siderations which ordinarily regulifco the con¬ 
duct of human affiirs. would do or deing some- 
l ,hinp which a prudent and reasonable man 
would not do. The defendants would hive b?n 
liable for negligence if unintentionally th^y 
omitted to do what a reasonable person would 
have done, or did what a reasonable person 
could have done.” 

A somewhat similar definition has 
been given by Snook v. Granp Junction 

Water Work Co Ltd. (13) 

“By negligence was meant substantially tho 
doing by a person of some act which a reasona¬ 
ble and prudent man would not have done un- 
the circumstances of the case in question, or the 
omission to do everything that could bj fairly 
and reasonably expected of such a man under 
such circumstances.” 

Or as Bramwell, 'B. put it in the case 
of Caroline Degq v. Midland liy. Co (14) 

“Their is no absolute or intrinsic negligence: 
It is alwavs relative to somo circumstauc *s of 


time, place or person.” 

The words gross’ and ‘culpablo’ do 
not alter the character of the thing omit¬ 
ted. The word ‘gross’ does not define 
the negligence, but expresses a practical 
dillerence between tho degrees of negli¬ 
gence and when tho degree is such that 
in view of all tho circumstances it am¬ 
ounts to a breach of duty it is culpable. 

To turn onco more to tho facts. The 
learned Judge has, as already mentioned 
found that there wore easily detectable 
holes in tho roof of tho van. If this 
finding is capable *of being maintained, 
the case would clearly bo one of wilful 
misconduct if the Company’s servants 
seeing the holes recklessly put the goods 
in it, or a case of culpable negligence- if 
they omitted to see the holes that were 
easily detectable. The di fficult y of up- 
TlT)TT843] UMTS W. 113 = 12 L. J. Ex. 261. 

(12) [IR5S1 11 Ex. 731 = 4 W. R. 2)4=2 Jur. 
f n.s.) 333 = 21 L. \ Ex. 212. 

(13) [1886] 2 T. Ij. R. 303. 

(14) [1856-57J 1 H. AN. 773=5 W. R. 361—3 
Jur. (n.s.) 335=26 L. J. Ex. 171. 
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holding this finding, however is very 
great. Tho evidence stands thus; P. W. 
2 sivs: 

“The roof of tin wagon was rosty in the 
centre and show <1 tncos of l‘akige. Thsre wa9 
no water on tin roof of tin wagon. Thara was 
red rust on tho roof.” 

P. \V. 3 says: 

"When tin goods wero takm out I went in- 
sid‘ it and found one or two holes in the roof. 
Kesho Babu and I entered into tha wagon and 
I showed him the bales.” 

Bub Kesho Babu P. W. 2 says nothing 
about tho holes. Then D. W. 2, the 
consignor’s man says definitely that he 
inspected the wagon before it was loaded 
and did not notice any hole in the roof; 
and further says: 

“I inspect every wagon I load. I inspect the 
roof. I reject wagon if 1 find it faulty.” 

Over and above, there is the evidence 
of tho defendants’ servants at Nagpur 
who found nothing wrong with the 
wagon when the^consignmcnb was loaded, 
On thisevidenco it is impossiblo to up¬ 
hold the Judge’s finding, and tho case 
do35 not seem to be anything moro than 
that of leaks not discernible on inspec¬ 
tion giving way in tho course of the 
journey. 

Tho result is that, in my opinion, 
negligence has not been estabished, far 
less any negligence that is gross or cul¬ 
pable. The plaintiff having failed to 
prove misconduct his claim must fail. 

The rule is made absolute, tho decree 
passed by the Court below is set aside 
and tho suit dismissed, but thero will be 
no order for costs. 

R.M % /R.K. Rule made absolute. 
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B. B. Guose and Bose, JJ. 
Kiron Chandra Ghose and others 

Decree-holders—AppolbiQ^ 3 - 


v. 

Tlamid Khan and osiers—Judgment- 
lebtors—Respondents. 

Appeal No. 433 of 1923, Decided on 
>Lst May 1929. from order of Sub-Judge, 
Fossore, D/- 27bh August 1923. 

(a) Bengal Tenancy Act (8 of 1885), 
g 155—Decree under S. 155 U alternative. 

mho decree as contemplated by S. 155, is a 
iocrso in the Alternative If the put direct- 
; nc removal of mischief and the compensation 
;<* satisfied the Dart directing ejectment cannot 
bo enforced. But in case tho part directing 
removal of mischief and compensition 

no) sitisfiod, part directing ejectment can b 

enforced without obtaining a further dy,ro 0 ^ ^ 
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(b) Bengal Tenancy Act (5 of 1885). 
S. 155— Failure to pay compensation and 
remedy misuse does njt entitle plaintiff to 
ejectment and compensation but only to 
ejectm ?nt. 

if thi defendant do?s neither p\v the com* 
pjas.it ion within the lix^d p-riol nor remody 
the rnisusj, the proper cours i t >r the plaintiff 
is to ask for ejsstimnt and not ejectment and 
composition both- (P 301 G 2] 

Brojolal Chakravarty and Bhuddar 
Haider —for Appellants. 

Brojendra Nath Chatterjee and Satin - 
dra Nath Iiai Choudkury — for Respon¬ 
dents. 

B. B. Ghose, J.—This is an appeal 
by the decree-holders who obtained a 
decree purported to have been made 
under S. 155, Ben. Ten. Act against de¬ 
fendants 1 and 2. The decree was to 
the effect that the defendants should 


pay to the decree-holder plaintiff Rs. 60 
within a certain period and remove the 
structures on schedule ‘kha* of the plaint 
within that period. On their failuro to 
do so, they would be liable to eject¬ 
ment under the provisions of S. 155, 
Ben, Ten. Act. The decree-holders 
thereupon applied for execution of the 
decree in these terms that they asked 
for compensation awarded by the Court 
as well as for ejectment. One of the 
judgment-debtors deposited the amount 
of compensation into Court. The struc¬ 
tures on the land of schedule kha ‘had' 
nob been removed. The trial Court 
held that the decree-holder was en¬ 
titled to execute the decree after reject¬ 
ing tho objections raised on behalf of 
one of the judgment-debtors. That 
judgment-debtor preferred an appeal 

against the order of the Subordinate 
Judgo. 

On appeal the Subordinate Judge held 
that when the decree-holdor asks for 
realization of the compensation, he can¬ 
not at the same time ask for ejectment 
without allowing the judgment-debtor 
an opportunity to perform the other 
part of the decree. So far, his opinion 
has not been controverted by the appel- 

Jn^Al B fn tl J e learned Subordinate 
Judge has held later on that the decree 

for ejec ment is incapable of execution 
as it s-ands. In his view tho decree- 
holder was bound to obtain another 
deciee in ejectment before he can ask 
for ejectment of tho judgment-debtors. 
In my viow that opinion cannot he sup¬ 
ported. The decree as made by the 
Uiurfc is m accordance with tho terms 


of S. 155, Ben. Ten. Act; and under sub- 
S. (4) of that section it has been pro¬ 
vided that if the defendant within the 
period or the extended period fixed by 
the Court pays the compensation men¬ 
tioned in the decree and remedies the 
misuse or the breach to the satisfaction 
of tho Court, the decree shall nob he 
executed. The decree as contemplated 
under S. 155, Ben. Ten. Act is a decree 
in the alternative. If one part of the 
decree is satis led, the other part, that is 
to’say, the part directing ejectment can¬ 
not be enforced. But if the part of the 
decree which awards compensation to 
the plaintiff and directs the defendant 
to remove tho mischief is not complied 
with, then without obtaining a further 
decree the plaintiff is entitled to exe¬ 
cute that part of the decree which di¬ 
rects ejectment. In this case, however, 
the plaintiff's petition was wrong in form 
because h9 asks for realization of the 
compensation as well as for ejectment. 
The proper course for him to 
take was to ask for ejectment on the 
allegation that the defondant had not 
paid compensation within tho time limit 
nor had he remedied tho misuse. But 
that does not affect the question in the 
present case as regards the rights of tho 
decree-holders. The judgment of the 
Subordinate Judge and the order hold¬ 
ing that the decree as regards ejectment 
is incapable of execution, must, there¬ 
fore, bo set aside and it should be di¬ 
rected that the decree-holder would be 
entitled to execute his decree in eject¬ 
ment, unless tho defendant remedies the 
misuse within the period fixed by the 
Court. It is unnecessary to make any 
order as regards compensation, because it 
has been already deposited, although it 
seems beyond the period mentioned in the 
decree. We, therefore, make this order 
in lieu of the order of the Subordinate 
Judge that the decree-holder be allowed 
to execute his decree in ejectment hub 
ejectment will nob be directed if the 
judgment-debtor remedies the misuse 
within a period of three months from 
this date. As the original application 
was nob in accordance with law, there 
will be no order as to costs in any of 
the Courts. 

Bose, J. —I agree. 

V.b./r.k. Order accordingly. 
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B. B. Giiose and S. K. Ghose, JJ. 

Abdul Gafur Null a and another — 
Applicants — Appellants. 

v. 

Kalidhan Monda! and others —Res¬ 
pondents. 

Appeal No. 105 of 1929, Decided on 
7th August 1929, against appellate order 
of Dist. Judge, 24-Parganas, D/- 20th 
December 1928. 

(a) Bengal Tenancy Act (8 of 1885). S. 174 
—Short deposit made due to mistake of 
Court official —Deficiency paid on discovery 
of mistake —Judgment-debtor has complied 
with provision of S. 174. 

When a judgment-debtor deposits money, if 
by some mistake a short deposit is made and 
that deposit is accepted by the Court official as 
the correct amount and when the mistake is 
discovered the judgment-debtor pays the full 
amount, the judgment-debtor has complied 
with the provisions of S. 174, provided the 
judgment debtor establishes that he was preju¬ 
diced by the act of the Court and the mistake 
was attributable to that act. The only thing 
that can be done in such a case is that at most 
he should be made liable to pay interest for a 
a few days that the mistake was not discovered 
and the money was not paid. 20 Cal. 440 [F.B.) t 
Foil. (P 304 Cl] 

(b) Bengal Tenancy Act, S. 174—Order 
under—Civil P. C., S. 47. 

An order under S. 174, Ben. Ten. Act does 
not fall within S 47, Civil P. C. 3 C. W. *Y. 
244, Foil. 11 C. L. J. 202, Dist. [P 203 C 2] 

(c) Bengal Tenancy Act (8 of 1885), S. 174 
—** Appeal.** 

No appeal lies against an order setting aside 
a sale under S. 174. [P 303 C 2] 

Jogesh ' Chunder Boy and Jatindra 
Xatk Sanyal - for Appellants. 

Amarendra Nath 13ose t Kauaidhone 
Dutt and Phanindra Nath De — for 
Respondents. 

B. B. Ghose, J.— This is an appeal by 
the judgment-debtor against an order of 
the District Judge reversing the order 
of the Subordinate Judge setting aside a 
sale in execution of a rent decree on the 
ground that the judgment-debtor had 
deposited the amounts necessary under 
S. 174, Ben. Ten. Act. The facts are 
these : A decree was obtained by the 
landlord for about Rs. 2,430, The sale 
was held on 11th August 1928 and a 
third party purchased the property in 
question for Rs. 5,400 and odd. On 22nd 
August the judgment-debtor deposited 
the sum mentioned in the sale procla¬ 
mation together with 5 per cent of the 
purchase money* and on 18th September 
the Court made an order setting aside 
the sale. It was found afterwards that 


the amount which was necessary to be 
deposited for having the sale set aside 
fell short by Rs. GO or Rs. 80. The rea¬ 
son for the error apparently was that 
the judgment-debtor deposited the sum 
given in the sale proclamation which 
only was necessary to he deposited if 
the application fell within O. 21, R. 89. 
Civil P. C. Under S. 174, Ben. Ten. Act 
the judgment-debtor was bound to 
deposit the entiro money which the 
decree-holder was entitled to recover. 
The amount which fell short was appa¬ 
rently on account of the interest that 
had to he calculated since the date of 
the sale proclamation and the date of 
deposit. 

The decree-holder subsequently made 
an application for review of judg¬ 
ment before the Subordinate Judge 
and he also preferred an appeal against 
the order of the Subordinate Judge to 
the District Judge. The Subordinate 
Judge refused to reconsider the order 
setting aside the sale. The learned 
Judge, however, on appeal preferred by 
the decree-holder has directed the order 
for setting aside the sale to bo vacated 
and for confirming the sale. The appeal 
is preferred against that order of the 
learned District Judge. It is necessary 
to state that the auction-purchaser did 
not appeal against the order of the 
Subordinate Judge setting aside the sale. 
In this Court the decree-holder does nob 
appear : the auction-purchaser appears 
and he takes a preliminary objection 
to the maintainability of the appeal 
here. The learned advocate for the 
appellant answers by saying that there 
was no appeal before the District Judge 
against the order of the Subordinate 
Judge and he has made an application 
in the alternative for setting aside the 
order of the District Judge on appeal on 
the ground that he had no jurisdiction 
to entertain the appeal. The same ob¬ 
jection was raised by the judgment- 
debtor before the learned Judge but he 
overruled the objection on the authority 
of the case of Sital Bai v. Nanda Lai 
(l) and he held that the appeal to him 
was competent under S. 47 of the Code. 
If the learned Judge was right in his 
view that S. 47 governed the proceed¬ 
ings, then there can be no question that 
there would be a second appeal._But 

(1) IDJ0.1J 11C. L. J7202 = 1 1 0. 304=13 
C. W. N. 501. 
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the learned advocate for the respondent 
auction-purchaser contends that this is 
not a matter falling under S. 47 of the 
Code but there was an appeal before the 
learned Judge under 0. 4-3, R. 1 (j), 
Civil P. C,, and he relies in support of 
his contention on the case of Jinnshi- 
ladan v. Chhaunat Bili (2). In my opi¬ 
nion, this contention is untenable be¬ 
cause the provision of O. 21, R. 69- has 
no application to sale under the Bengal 
Tenancy Act (see S. 170 of the Act). The 
order of the trial Court was not made 
under 0. 21, R. 92 of the Code on which 
the case cited was decided. It was made 
under S. 174, Ben. Ten. Act and - there¬ 
fore this argument on behalf of the 
respondent has no force whatsoever. 

We have next to consider whether the 
matter in question falls within the 
provision of S. 47 of the Code as has 
been argued on behalf of the appellant 
that it does not. The case of Sital Rai 
v. Nanda Lai (1) to which the learned 
District Judge has referred as supporting 
the proposition that the matter in 
controversy falls within S. 47, Civil P. C. 
does not appear to support the proposi¬ 
tion in its entirety. What the learned 
Judgos say there is this : 

“It cannot be affirmed as a general proposi¬ 
tion of law either that an order under S. 174, 
Ben. Ten. Act or under S. 310-A, Civil P. C., is 
or is not appealable. Whether an order made 
under either of those sections is appealable, 
must depend upon tho circumstances of tho 
individual case before tho Court.” 

It seems to me with great respect that 
the learned Judges proposed a problem 
in each case to bo solved by the Court 
whenever a question arises under S. 174, 
Bon. Ton. Act with which only we are 
now concerned. That problem seems to 
have been solved by the learned Judges 
in that case and in some other cases by 
holding that where the decree-holder 
was tho purchaser the matter falls under 
*3. 47 of the Code and an appeal lies. 
That has been held in some cases pre¬ 
vious to this and also in subsequent 
cases. I must add again with the 
greatest respect that this .decision 
seems to me to bo fallacious having 
regard to the view of the Privy Council 
in tho case of Prosanno Coomar Sanyal v. 
Kah Das Sanyal (3). There has, how¬ 
ever, been a series of cases which lay 
dpwn th at rule. In my judgmen t, an 
(V A. I. R. 1926 Cal. 400. 

3) A 9 i GaK 683=19 L A ' 166=6 Sar. 

(r.U. J 


order under S. 174, Ben. Ten. Act does 
not fall within S. 47, Civil P- 
C. in any case and, in my opinion, 
the true rule was laid dow in the case 
of Sitbh Narain Lai v. Gorokc Prosad 
(4) although all the reasons stated there 
do not commend themselves to me. If 
all proceedings for setting aside a sale 
are considered to be questions falling 
under S. 47, then by what sort of rea¬ 
soning can it bo said that an order 
passed under R. 92, O. 21 of the Code for 
setting aside the sale on the ground of 
irregularity, faud or otherwise is not 
a question falling under S. 47, Civil P. 
C.? tThis, however, has never been con¬ 
tended in any Court nor can it be con¬ 
tended that proceedings under R. 92, 
O. 21 can by any stretch of language be 
brought within the purview of S. 47 
of the Code. I might have considered it 
necessary to refer this question to the 
Full Bench : but having regard to the 
fact that this question has been solved 
by the new amendment of the Bengal 
Tenancy Act, I do not think it ‘neces¬ 
sary to do so. Under tho new S. 174, 
sub-S. o, an appeal has been allowed 
against an order setting aside or refus¬ 
ing to set aside a sale. I content my 
self by following the case Subh Narain 
v. Gorokh Prosad (4) referred to above. 
In my opinion, therefore, the 'appeal to 
the learned Judge was not competent 
and on that ground the order of the 
learned Judge is liable to be set aside 
and that of tho Subordinate Judge 
restored. 

In disposing of this matter, I may 
refer to one otbor fact. This matter 
of short deposits on account of mistake 
in calculation is not infrequent. What 
the parties usually do is to apply to 
some Court official to make the calcula¬ 
tion as to tho amount which it is neces¬ 
sary for .them to deposit in order to 
set aside a sale either under 0. 21, R. 
89, Civil P. C., or under S. 174, Ben. 
Ten. Act. As a matter of practice and 
it is also to be found in this case, a 
calculation is made on the back of the 
petition for execution presented by the 
decree-holder and tho calculation is 
made with reference to the applica¬ 
tion. Then chalans are filed and those 
chalans are passed by the Sheristadar 
according to t> e General Rules and Cir- 
cular Orders, Civil of this Court. Now 
(4) [1898] S C. W. N. 344. 
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in this caso also it was tho duty of the 
Sheristadar to see as to the correctness of 
the amount to ho deposited under R. 20, 
Chap. !) of the Court's rules and Circular 
Orders, (Civil). The Sheristadar in this 
case signed the challans and evidently 
ho was of opinion that tho exact am¬ 
ounts required to be paid to the diffe¬ 
rent parties were deposited by tho 
judgment-debtor. That being so, it 
seems to me that it falls within the 
observations of Jenkins, J., as he then 
was in the Full Bench case of Chundi 
Charon Mandal v. Banke Belari Lai 
Mandal (5) where that learned Judge 
stated that in order to succeed the 
judgment-debtor must establish tint he 
was prejudiced by the act of the Court 
and that the mistake that was made 
was attributable to that act. Jonkins, J., 
was careful to point out that 
what constituted act of the Court must 
depend uj.on the circumstances of each 
case. 

When the judgment-debtor de¬ 
posits tho money if by some mistake a 
^short deposit is made and that deposit 
is accepted by tho Court official as 
the correct amount and when tho mis¬ 
take is discovered the judgment-debtor 
pays in the full amount it would hardly 
bo consistent with common sense or 
justice ti say that the judgment-debtor 
has not complied with the provisions of 
S. 174, Ben. Ten. Act, and that ho must 
lose the property. The only thing that 
can be done in such a case is that at 
the most he should he made liable to 
pay interest for the few days that the 
mistake was not discovered and the 
money was not paid. It seems to me 
to be still worse when tho Court of first 
instance sets aside tho sale on tho 
ground that tho full amount lias been 
deposited and the appellato Court re¬ 
verses that decision and deprives tho 
judgment-debtor ofhis property although 
the decree-holder has been satisfied in 
full. Tho position in this case is again 
worse because in the lower Court it was 
the decree-holder who was fighting tho 
judgment-debtor. The auction-purchaser 
was satisfied with his 5 per cent and did 
not want to take tho property. Here 
the decree-holder is not taking any in¬ 
terest but the auction purchaser is re¬ 
sisting the appeal and the application 
for revision. Under those circumstances 
' (5) [1B93J 26 Cal. 44J-=3 C. W. N. 283. 


the proper order to make is to dismiss 
the appeal, to allow the application in 
revision tc set aside the judgment of 
the lower appellate Court and to restore 
the order of the Subordinate Judge. 

Having regard to the fact that the 
judgment debtor gave the wrong rule in 
in his petition under which he professed 
to deposit the amount of the decree, 
there will be no order as to costs *in 
any of tho Courts, each party bearing 
his own costs throughout. 

S. K. Ghose, J.— 1 agree. 

V.B./r.K. Order accordingly. 


A: I. R. 1930 Calcutta 30 4 
B. B. Ghosb and B sr, JJ. 

HatimuUa —Judgment-debtor — Ap¬ 
pellant. 

v. 

Siik'iamoi/ ' Chaudhuri and others — 
Decree-holders—Respondents. 

Appeal No. 10 of 1929, Decided on 
3rd July 1929 from appellate order 
of Dist. Judge, Silhet, D/- 24th Septem¬ 
ber 1923. 

(al Limitation Act, Art. 182—Verbal ap¬ 
plication. 

A verbal application for amendment of the 
petition for execution which was already in 
proper form cannot be said to he a s^cp-in-aid 
of execution. fP 30) C 1] 

(b) L milation Act, Art. 182—Judgment- 
debtor informing adjustment—Decree-holder 
contesting application—Act is step-in-aid of 
execution. 

Where on tho judgment-debtor's application 
under O. 21, R. 2, tho decree-holder attends 
tho Court with witness?* to cont?st the appli¬ 
cation informing piymontout of Court, the act 
can bo construed to mean a stop taken in aid 
of execution. fP 3)5 0 2] 

(c) Limitation Act S. 19—Acknowledg¬ 

ment by judgment debtor of liability in ap¬ 
plication for adjustment under O. 21, R. 2, 
gives fresh start for limitation. .. • 

An acknowledgment by tho judgment-debtor 
cf his liability for portion of money by means 
of an application for adjustment under O. 21, 
R. 2, gives a fresh start of limitation in respect 
of tho entire amount. [P 30> 0 2] 

Benoyendra Nath Pa'it for Appel¬ 
lant. 

Hemendra Kumar Das —for Respon¬ 
dents. 

B. B. Ghose, J.— This is an appeal 
by the judgment-debtor against tho 
order of the learned District Judge 
affirming tho decision of tho Munsiff by 
which ho hold that the application for 
execution of a decree was not barred by 
limitation. The first application was 
made on 4th September 1924 and it was 
dismissed on 7th January 1925. Tho 
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present application out of which this 
appeal has arisen was made on 30th 
November 1027. Tne question arises 
whether the last application has been 
made within three years of any steps 
taken in execution of the decree. 1 What 
happened on 7th January 1925 was that 
the learned Munsill considered that the 
application for execution and the sale 
proclamation were not quite in form. 
The properties which were advertised 
for sale consisted of separato shares in 
separate revenue-paying estates. Those 
were not described in separate lets and 
that is the defect which, the learned 
Munsill thought, prevented the sale 
from being held. The learned pleader 
for the decree-holder verbally prayed 
for amendment of tho execution peti¬ 
tion, but the learned Munsill refused the 
prayer and dismissed the execution case. 
In the present execution the learned 
Munsill held that the verbal prayer of 
the pleader for the decree-holder was a 
step-in-aid of execution and so did the 
learned District Judge. An attempt 
was made by the judgment-debtor before 
the District Judge to establish the fact 
that the first execution of 4th Septem¬ 
ber 1924 was not in accordance with 
law. That was negatived by the lear¬ 
ned Judge and the finding of the Dis¬ 
trict Judgo has not been questioned 
before us. The objection that is taken 
ou behalf of the judgment debtor is that 
the learned District Judge has lightly 
found that the execution petition of 4th 
September 1924 was in accordance with 
law. That being so, the verbal prayer 
for amendment of the execution petition 
could not have been a stop in aid of 
execution, because what was already 
correct could not be further corrected. 
Then logic of this argument, in my 
judgment, cannot bo contested. But it 
is contended by the learned advocate 
for the respondent that the statement in 
the order that the execution petition 
was sought to be amended is wrong. 
Ihe verbal prayer was to amend both 
the execution petition and tho sale pro- 

damnation. The sale proclamation, it is 

urged, was not in proper form, because 
xt ought to havo given the value of the 
property separately aDd the revenue 
payable separately in each share. If 
we accept that view thon the verbal 
prayer for amendment would be a step- 
n-aid of execution. Bub the learned 


advocate for the appellant points out 
that the District Judge on appeal while 
dealing with this question expressed hi3 
opinion that there was no particular 
reason why the Munsill on the previous 
occasion should not have allowed the 
petition for execution to be amended on 
7tli January 1925, but the best course 
lor the decree-holder to have adopted at 
that time was to have asked that the 
sale proclamation might be amended. 
So it is contended that the finding of 
the learned Judge was that the pleader 
for the decree-holder asked for amend¬ 
ment not of the sale proclamation but 
of.the execution petition. Whatever 
that may he, it is nob necessary to pro¬ 
nounce a definite opinion whether the 
application was for amendment of the 
execution petition only or of the execu¬ 
tion petition as well as of the sale pro¬ 
clamation; because in my view, the ap¬ 
plication for execution made is within 
time. The judgment-debtor presented a 
petition on 10th December 1924, saying 
that there was an adjustment of tho 
decree and presented an application 
under 0.21, R. 2, Civil P. C. As the 
learned Munsill in the present case 
points out, the decree-holder contested 
that petition and attended the Court 
with witnesses and filed hajiras to dis¬ 
pute the judgment-debtor's allegation. 
Ibis act on the part of the decree-holder 
should be taken to be an application to 
the Court to take a stop-in-aid of execu¬ 
tion. (See the case of Brojcndra Kis- 
hore v. Dil Mahmud Sarkar (L). There 
is a further ground on which it must be 
held that the application is within 
6lme ’ •* n the judgment-debtor's petition 
of 10th December they acknowledged 
liability for a sum of Bs. 1,500 alleging 
that there has boon a sot off or payment 
of Its. 500. This acknowledgment gives 
a fresh start under S. 19, Lira. Act. 
Ihe Munsiff is not quite right in saying 
that the fresh start for saving limita¬ 
tion is confied to the sum of Us. 1,500 
admitted by the judgment-debtors. It 
gives a fresh start according to the pro¬ 
visions of the section to an application 
foi execution of the entire decree. The 
appeal is accordingly, dismissed with 
costs. Hearing fee,-.three gold mohurs. 

Bose, J.—1 agree. 

v.B./it.K. Appeal dismissed. 

“ ill liaiSJ U. W. N. 1027=44 1. U. G04.~ 
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B. B. Guose and Bose, JJ. 

Corporation of Calcutta —Appellant. 

v. 

Manik Lai Dc —Respondent. 

Appeal No. 29 of 1928, Decided on 
28th June 1929, from original order of 
OiTg. Small Cause Court Judge, Calcutta, 
D/- 22nd September 1927. 

Calcutta Municipal Act, S. 141 — Small 
Cause Judge should record evidence suffi¬ 
cient to enable appellate Court to decide 
whether decision of trial Court was right or 
wrong. 

As the law provides for an appeal from the 
decision of Small Cause Court Judge revising 
the valuation by the corrporation for assess¬ 
ment of rent and taxes, it is incumbent upon 
the trial Judge in such a case to record the evi¬ 
dence in such wav as to enable the appellato 
Court to come to its own decision whether the 
decision of the trial Judge is right or wrong: 
A. I. It. 1927 Cal. G59, lief. [P 30G C 1] 

Krishna Lai Bancrji —for Appellant. 

Deli Prasad Dutt and Sushil Chandra 
Dutt —for Respondent. 

B. B. Ghose,J.-The judgment in 
this case cannot at all be supported. 
Under the Municipal Act there is an ap¬ 
peal to this Court against the decision 
of the Small Cause Court Judge revising 
the valuation by the corporation for as¬ 
sessment of rent and taxes. When there 
is a right of appeal one expects that the 
trial Judge should record the evidence 
in such a way that the appellate Court 
may come to its own decision as to whe¬ 
ther the decision of the trial Judge is 
right or wrong upon the evidence. In 
this case the evidehce has been recorded 
in a slip-shod way. There is nothing on 
the record from which the observation 
of the learned Small Cause Court Judge 
that the place has been made unhealthy 
by the workmen of the iron-yard can be 
supported. Consequently the order of 
the learned Judge reducing the valua¬ 
tion of the land cannot bo supported, 
because the reason for this reduction’ 
cannot be found from the record. It 
would, however, be unjust to the res¬ 
pondent to decree the appeal on the 
ground that the learned Judge of the 
Small Cause Court has not taken down 
the evidence more fully. The only thing 
that we consider right to do in such a 
case as this is to set aside the judgment 
and order of the learned Judge, and 
send back the case for a proper trial 
after taking the evidence of both sides 
and recording it more fully. 


1 should draw the attention of the 
learned Judge of the Small Cause Court 
to the observations made by this Court 
in the case of The Corporation of Cal¬ 
cutta v. Ashutosh De (l). The costs of 
this appeal will be in the discretion of 
the learned Judge when the case is 
finally decided. Hearing-fee of this Court 
is assessed at one gold mohur. 

Bose, J.— I agree. 

v.B./R .K._ Retria l ordered. 

(1) A. I. R. 1927 Cal. G59. 


A. I. R. 1930 Calcutta 306 (2) 

SUHRAWARDY AND JACK, JJ. 
Suresh Chandra Das —Plaintiff—Ap¬ 
pellant. 


v. 

Gohinda Chandra Mandal and others — 
Defendants —Respondents. 

Appeal No. 1446 of 1927, Decided on 
6th May 1929, from appellate decree of 
Sub-Judge, Khulna, D/- 25th March 
1927. 

(a) Landlord and Tenant — Ejectment— 
Landlord purchasing holding—Tenant con¬ 
tinuing in possession does not by itself cons¬ 
titute recognition—Tenant must prove pay¬ 
ment of rent. 

Where a holding has been purchased by 
the landlord in execution of a decree the mere 
fact that after the purchase the tenant conti¬ 
nued in posssssion does not constitute recog¬ 
nition. The only way to prove recognition by 
the landlord is by proving that thedandjord bad 
accepted rent frem the tenant. [P 307 C 1, 2] 

{b) Landlord and Tenant—Landlord hold¬ 
ing settlement from Government of khas 
mahal or temporarily settled estate is bound 
to recognize tenants mentioned in- settle¬ 
ment papers — Right independent of settle¬ 
ment can however be enforced. 

Although a person holding settlement from 
Government of Government khas mahal or 
temporarily settled estate is bound under 
terms of ' the settlement to recognize the 

tenants or tenure-holders mentioned in the 

settlement papers, there is nothing m the 
law which prevents the settlement holder from 
enforcing a right he has obtained other¬ 
wise than under settlement from Government: 
32 C,il. 463 >«.; 37j Cal. 449; 5 C. L. J. 67; 11 
C. L. J. 68; 24 C. W. N. 53 and 3 P. h. J. 394. 
Rtf, [P 307 2, P 308 O 1J 

The landlord who was a .temporary tenant 
holder from the Government, purchased the 
tenant’s holding in execution of a rent decree 
and obtained symbolical possession in 1918, but 
having failed to get actual possession sue4 ,ho 
tenant for khas pocsession. Previous to filing 
the suit the landlord had exccutod an. agre h e J 
ment in favour of the Government and thereby 
agreeing to respect the rights of the recorae 
right iu settlement papers. The tenants we 
recorded as settled raiyats-in the Record- 0 
Rights as finally published. It was also plea 
ed that the tenant was recognized as 
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though no rent was paid as a suit was institu¬ 
ted by the cosharer of the landlord for rent 
for period subsequent to 1018 to which the 
landlord was made a party. 

Held: (Per Suhratoardy , J). —That the land¬ 
lord was entitled to eject the tenant as the suit 
was brought not as settlement holder but as 
purchaser and, therefore, he had right to en¬ 
force his right obtained under the decree as 
opposed to bis rights under the settlement. 

fP 308 C 1] 

That the mere fact the landlord was a 
party to the rent suit did not constitute any 
recognition. [P 307 C 1] 

Per Jack, /.—That in agreement under the 
settlement with the Government to respect the 
rights of the tenants as recorded in the Record- 
of-Rights, the landlord in the eircumstances 
of the case should not bo held to have under* 
taken to forego his existing right under the 
decree. [P 303 C 2] 

Sarat Chandra Ron Choudhuri and 
Hcmcndra Chandra Sen — for .Appel¬ 
lants. 

Mukunda Behari Mullick —for Res¬ 
pondents. 

Suhrawardy, J —The facts of this 
case are that the plaintiff obtained a 
decree against the defendants who were 
his tenants and in execution of that 
decree the defendants' holding was pur¬ 
chased by the plaintiff on 21st March 
191S. The plaintiff's case is that he ob¬ 
tained possession of it through Court on 
23rd December 1918 but did not get 
actual possession as the defendants re- 
fused to vacate it. The present suit by 
the plaintiff is for recovery of posses- 
sion. The plaintiff's suit succeeded in 
the trial Court but the learned Subordi¬ 
nate Judge dismissed it and hence this 
appeal by the plaintiff. 

The learned Subordinate Judge has 
disposed of this case on two principal 
grounds. The first is that there had 
been a recognition of the defendants by 
the plaintiff since his purchase in 1918. 
Un that point his finding is based on the 
facts that some of the cosharers of the 

hIa'S 1 ? , bro “* ht » uifcs foi ‘ rent against 
the defendants after 1918 to which suits 

the plaintiff was made a pro forma de¬ 
fendant. In the Colloctorate the plain- 
iff submitted some hastahuds in which 
the defendants were shown as tenants'in 
occupation cf the holding 

With regard to the first ground the 
mere fact that the plaintiff was a pro 

forma defendant in a suit for rent for a 

a^ 11 ^sequent to 1918 by other co- 
sharers does not constitute any recogni¬ 
tion by the plaintiff. The only way to 
prove recognition by the plaintiff of the 


defendants after the sale of the holdings' 
was by proving that the plaintiff had! 
accepted rent from the defendants. On 
that point the learned Subordinate Judge 
has agreed with the trial Court in hold¬ 
ing that the evidence adduced by the 
defendants to prove that the plaintiff ac¬ 
cepted rent from the defendants is un¬ 
satisfactory. As to the second ground 
on which the learned Subordinate Judge 
• relied, we think that the view taken by 
the trial Court is more correct, namely, 
that the hastahuds were filed by the- 
plaintiff in the Colleetorate for the pur¬ 
pose of showing the present assets of the 
tenure and as the defendants were in 
possession of the holding paying a cer¬ 
tain amount of rent it was necessary 
that it should be shown in the hasta- 
buds. This does not constitute a recog¬ 
nition by the plaintiff of the defendants’ 
tenancy nor does it estop the plaintiff 
from showing that the defendants are 
not at any rate his tenauts. The find¬ 
ings based on this ground cannot stand. 

The other ground on which the learned 
Subordinate Judge has held that the 
plaintiff cannot recover khas possession 
of the land though lie got his title estab¬ 
lished in a previous suit is that the 
plaintiff entered into an engagement 
with the Government that he would res- 
pect the entries in the Record-of-Rights. 
This ground is not applicable to the 
facts of the "present case. So far as 
the question of law is concerned, it is 
well settled that a person holding settle¬ 
ment from the Government of Govern¬ 
ment khas mahal or temporarily settled 
estate is bound under the terms of the 
settlement to recoguize the tenants or 
tenure-holders mentioned in the settle¬ 
ment paper. Tapanidhi Puri v. Pi him - 
bar Maliapaty (I), Chandramoni Mohanti 
v. Manmatha Nath (2), Jarip Sardar v. 
Jogendra Nath (3) and Maharaja Kun- 
war Manmatha Nath Roy v. Amir 
Khan (4). But there are to the contrary 
other cases of which the case of Zamir 
Mandal v. Oopi Sundari (5), is tho type 
in which it has been held that in spite 
of the terms in the agreement between 
the landlord and the Government the 
l andlord can enhance the rent of tho 

(1) [1907] 5 O.L.J. 07. -- 

(2) [1910] 11 O.L.J. 68=5 1.0. 301. 

(3) [1920] 24 C.W.N. 53=51 I.C. 719=31 C. 

L.J. 78. 

(4) [1918] 3 Pat. L.J. 394=46 I.C. 98. 

(5) [190»] 32 Cal. 488n. 
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tenant if agreed to by the tenant. The 
ratio of these cases is that the settle¬ 
ment holder can enlorce a claim nob 
based on the settlement bub upon con¬ 
tract and secondly on the principle that 
a person nob a party to the contract can¬ 
not seek to enforce its terms. The ques¬ 
tion was considered in in Jahandir 
La'csh Mat tide v. Ram Lai llazra (6) 
and we agree with the view expressed 
by the learned Judges in that case. In 
the present case the plaintiff is not try¬ 
ing to enforce any right which he his 
obtained under the settlement from the 
Government but he is attempting to en¬ 
force a right he has acquired under a 
decree of the Court. In other words 
the suit is brought by the plaintiff qua 
purchaser and not qua settlement holder 
from the Government. There is nothing 
in the law which prevents a person en¬ 
forcing a right ho has obtained other¬ 
wise than under settlement from the 
Government. This* point has been in 
our opinion wrongly decided by the 
learned Subordinate Judge. 

The learned Subordinate Judge has 
about the end of his judgment remarked 
that tho plaintiff’s purchase was not a 
purchase of the existing tenancy hut of 
one which existed before. If the learned 
Suborlinate Judge meant by this ex¬ 
pression, which is not very intelligible, 
that the previous tenancy came to an 
ond by the purchase of the plaintiff in 
March 191b and a new tenancy was 
created since then, we have expressed 
our opinion that the finding on this 
point by the Subordinate Judge is with¬ 
out support. 

There is another observation made by 
the learned Subordinate Judge which 
needs some reference. He says that there 
is no evidence of delivery of, possession 
adduced by the plaintiff. Wo find, from 
an examination of the record that the 
record of the execution caso in' which 
the plaintiff after purchasing the defen¬ 
dants’ holding obtained delivery of pos¬ 
session was before the trial Court which 
is the same Court that executed the de¬ 
cree. The learned Munsiff lias referred 
to the execution case in his judgment. 
The learned Subordinate Judge thinks 
that as the order sheet of the execution 
caso was nob formally put in it could 
not bo referred to. This is not the right 

~(Gj [IDIOJ 37 Cal. 4H=U C.L.J. 3G4=5 I.C. 

6G5=U C.W.N. 470. 
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way of doing justice and as no objection 
was taken by the defendants to the use 
of the record of the execution case, be¬ 
fore the same Court, we do not think 
that this omission should stand in the 
way of the appellinb. 

The result is that this appeal is al¬ 
lowed, the decree of the lower appellate 
Court set aside and that of the Court of 
first instance restored with costs both 
here and in the Court of appeal below. 

Jack, J. — I agree with the order pas¬ 
sed by my learned brother bub would 
base it simply on the ground that, in 
agreeing under the settlement with Go¬ 
vernment to respect the rights of the 
tenants as recorded in the Record of- 
Riglits, the appellant, in the circum¬ 
stances of the case, should nob bo held 
to have undertaken to forego his existing 
rights under the decree. Ho obviously 
had no such intention nor was it the in¬ 
tention of Government to make the set- * 
tlement subject to any such relinquish¬ 
ment of his rights. 

v.b./r.K. Appeal allowed. 
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B. B. Ghose and Panton, JJ. 

(Dev aa) Aldul Alim —Defendant 1 
—Appellant. 

v. 

Amatul Dili and others —Plaintiffs 
Respondents. 

Appeal No. 375 of 1927, Decided on 
15th March 1929, from original decree 
of Sub-Judge, 2nd Court, Mymensingh, 
D/- 30th July 1927. 

Civil P.C..O. 20, R. 12-Suit for reco¬ 
very of possession and mesne profits— 
Decree passed not covering whole property 
claimed —Plaintiff only appealing-Appeal 
disallowed affirming decision of lower 
Court —On application for execution lor 
decree for possession it was decided that 
decree to be executed was decree of appel¬ 
late Court —Subsequent execution of decree 
for mesne profits-Mesne profits should be 
calculated on basis of decree of same appel¬ 
late Court. 

S brought a suit for the recovery of immov¬ 
able property and m?sne promts included in four 
schedules attached to bis plaint. Tbo suit for 
the properties included in Scbs. 1, 2, and 3 was 
dismissed, and bo obtained a decreo for posses¬ 
sion and m'sne profits for propisrths contained 
in Scb. 4. The defendant did not app?al tfgainst 
this decree only 6’ appealed against that portion 
of the claim which was dismissed. Tho appeal 
was dismissed finally by tho Privy Council 
aflirming the decision of the lower Courts, 
plaintiff then sought to execute tho decree*" 
possession as decreed. Executing Court exec 
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the dccreo of the Privy Council with r-garl to 
possession. Subsequ ntly an application was 
mad; for executing the decree for in.>sn; profits. 

Held: that as already thi d;?reo given eff;c s 
to for poss;ssion was tho d cro; of the Privy 
Council mesne profits had to b; calcnlil’d on 
the basis of tho same deer;; and not th? d •crce 
of the lower Court whos; d -cision was affirm d 
by app dl.it > Courts and the Privv Council: 35 
C il. 1-17. Dist.: A.l.R. 1027 Cal. 8 G Alt. 20 
(P.C.); A.l.R. 1021 P.C. 11 and ‘2* All. 152 
(P.C.), Ref. (P 310 C 1] 

Girija Prosanna Roy Choiulhurij and 
Ananda Charan Karkoon —for Appel¬ 
lant. 

Ramendra Chandra Roy —for Respon¬ 
dents. 

B. B Ghose, J. —This is an appeal 
by defendant 1 agiinst tho final decree 
made by the Court below with reference 
to mesno profits. The j laintiffs brought 
a suit for recovery of immovable proper¬ 
ties with mesne profits included in four 
schedules attached to their plaint. The 
suit for the properties included in Schs. 
1, 2 and 3 was dismissed. The plaintiffs 
obtained a decree for tho properties 
included in Sch. 4. This decree 
is dated 31st March 1908. The de¬ 
fendants did not appeal against that 
decree hut the plaintiffs appealed against 
that portion of the claim which was dis¬ 
missed by tho trial Court to the High 
Court that is, with reference to the pro¬ 
perties included in Schs. 1, 2 and 3. 
That appeal was dismissed by the High 
Court on 25th June 1912. The plaintiffs 
preferred a further appeil to the Privy 
Council which was also dismissed on 
20th January 1920. The plaintiffs then 
sought for execution of the decree with 
regard to the properties in the fourth 
schedule to the plaint on 8th December 
1922. 

, The present appellant raised the ques¬ 
tion that the execution was barred by 
limitation. This was decided against 
the defendants by a decision of this 
Court to which I sball refer presently. 
There were subsequently other execu¬ 
tions. Eventually the plaintiffs suc¬ 
ceeded in obtaining possession of the 
properties in question in June 1923, and 
afterwards applied for assessment of 
mesne profits which has been allowed 
by the Court from the date they claimed 
mesne profits till the date of recovery 
of possession, that is, for a period of 
about 19 years. Against that final decree 
of the trial Court defendant 1 appeals. 

The first and the most important point 
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taken is that the plaintiffs are not en¬ 
titled to mesne profits for any peiiod 
beyond three years from the date of the 
decree of the trial Court, dated 31sb 
March 1908. It is urged that the defen¬ 
dants never having appealed agiinst the 
decree of the trial Court, the plaintiffs 
might have enforced that decree which 
was made in their favour and the fact 
that they were dissatisfied with the 
portion of the decree dismissing their 
claim and carried their appeal to tho 
Privy Council does not entitle them to 
have the mesne profits assessed with 
reference to the decree made by the 
Privy Council on 20th January 1920. 
The decree in this case which is sought 
to be executed was passed in the trial 
Court before the new Code came into 
operation. The assessment was, there¬ 
fore, made in the execution proceedings 
according to the procedure under the 
Civil Proceduro Code of 18S2. No autho¬ 
rity was brought to our notice about 
the meaning of the expression ‘decree’ 
with reference to S. 211 of the Code of 
of 1882. It is contended on behalf of 
the appellant that as the decree made in 
favour of the plaintiffs with regard to 
Sch. 4 was not jeopardised by any ap¬ 
peal, the decree of the final appellate 
Court should not bo considered as the 
basis of calculation of the mesne profits. 
There is authority for the proposition 
that if the decree of the trial Court is 
reversed on first appeal and on further 
appeal the original decree is restored, 
then the mesne profits should be calcu¬ 
lated until three years as from the date 
ot the decree in tho -final appeal: see 
Raja Bhup Indar Bahadur Singh y 
Bijai Bahadur Singh ([). In Trailolcya 
Nath Roy v. Jogendra Nath (2), ifc was 
held without question that where a 
decree of the trial Court is affirmed on 
appeal, the decree of the appellate Court 
should be considered as the decree for 
calculation of mesne profits. But there 
is no case in which the condition as has. 
happened in the present case, has been 
considered with reference to the ques¬ 
tion of mesne profits. In a fit case the 
question may perhaps be one which 
should be decided by a Pull Bench, hav¬ 
ing regard to the great divergence of 
opinion both with regard to the question 
of executi on and with regard to the 
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question of restitution where a decree 
is appealed against and affirmed on 
appeal. But we are relieved from the 
necessity of referring a general question 
on the point to the Full Bench in this 
case having regard to the fact that as 
between the parties to this case the 
question has been decided at a previous 
stage that the decree of the Privv Coun- 
oil is only the decree that has to be exe¬ 
cuted. That case is Abdul Alim v. Abdul 
Hafez (3). As between the parties it 
must be held that the question is con¬ 
cluded by the previous decision, on the 
authority the cases, Ram Kirpal Shukul 
v. Mt. Rup Korri (4), Bani Ram v. 
Nanku Mai (5) and Hook v. Administra¬ 
tor General of Bengal (6). As was ob¬ 
served in the case of Raja Bliup Indar 
Bahadur Singh v. Bijai Bahadur 
Singh (l) an executing Court cannot 
take the view that with regard to the 
question of the decree for possession it 
was executing the decree of the Privy 
Council dated 20bh January 1920 and 
for the purpose of calculating the mesne 
[profits it was executing the decree of 
[the trial Court dated 31st March 1908. 
The first ground, therefore, rtised 
iagainst the judgment of the lower Court 
must fail. It was contended by the 
learned advocate for the appellant that 
this decision would cause great hardship 
to his clieht, but as was pointed out by 
Cuming, J., in his judgment in the pre¬ 
vious case between the parties Abdul 
Alim v. Abdul Ilakim (3) defendant 
might have saved himself from trouble 
by at once relinquishing possession in 
favour of the plaintiff as he did not 
choose to appeal from the decree of the 
trial Court and serving notice through 
■Court of such relinquishment of pos¬ 
session. 

The second point urged on behalf of 
the appellant is that the mesne profits 
should not have been calculated on the 
basis of tho produce as the Subordinate 
Judge has done, but he ought to have 
allowed mdsne profits at the rate allowed 
for the years 1312 to 1314, that is to say, 
at the rate of Rs. 14 per year. It is also 
urged that the mesne profits should not 
have been allowed on the basis of what 
the loss was t o the plaintiffs b ut on the 

(8) A.I.K. 1927 Cal. 89=53 Cal. 901. 

(I) [Lbf<4] G All. 269=11 I.A. 37. 

(5) [1884] 7 All. 102=11 I.A. 181 (P.C.). 

(G) A.I.R. 1921 P.C. 11 = 18 Cal. 499=48 I.A. 

187 (P.C.). 


basis of what the defendants got. But 
the definition of mesne profits shows 
that it should be calculated as the profits 
which the person in wrongful posses¬ 
sion actually received or might with 
ordinary diligence have received. Before 
dispossession during the time of the 
plaintiffs’ predecessor the land was in 
possession of persons who used to render 
services to the owners. But the defen¬ 
dants dispossessed the plaintiffs by for¬ 
bidding those persons from acknowledg¬ 
ing the plaintiffs as owners, after they 
became entitled to the properties, and 
the defendants instigated the washermen 
who were in possession to resist khas 
possession being taken by the plaintiffs. 
It appears that those persons were will¬ 
ing to deliver khas possession to the 
plaintiffs when one of these men who 
was in actual possession had left the 
land, the judgment-debtor appellant took 
khas possession and caused the land to 
be cultivated for some years by his own 
servants. It is urged on bohalf of the 
appellant that for those years only the 
plaintiffs might have been allowed mesne 
profits on the basis of the produce. That 
argument can hardly he accepted having 
regard to the fact that the appellant 
might have with ordinary diligence cul¬ 
tivated the land himself as he did for a 
certain period during dispossession. The 
lower Court was, therefore right in al¬ 
lowing mesne profits in the manner it 
has done. 

The next point urged is that interest 
should not have been allowed up to the 
date of the suit. There is hardly any 
substance in that argument, because the 
appellant having in his hands money 
which was payable to the plaintiffs for 
mesne profits was bound to pay compen¬ 
sation by way of interest. 

There is, however, a slight inaccuracy 
in the matter of calculation of the mesne 
profit and it is this that it should be 
calculated until three years of the date 
of the decree made by the Privy Coun¬ 
cil, that is, 20th January 1920, which 
would take us to 20th January 1923. 
Instead of doing that, the Subordinate 
Judge calculated the mesne profits up 
to 30th June 1923 when possession was 
delivered. 

The decree, therefore, of the lower 
Court should be modified to this extent 
that the amount should be reduced by 
Rs. 190, that is the profits with interest 
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■for fclie period from 20th January 1923 
to 30th June 1923. With this modifica¬ 
tion the appeal is dismissel with costs, 
the hearing fee being assessed at five 
gold mohurs. 

Panton, J. —I agree. 

v.b./r.K. Appeal dismissed. 
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SUHRAWAF.DY'AND GaRLICK, JJ. 

Mohim Chandra Basak and others — 
Defendants—Appellants. 

v. 

ICanailal Saha and others —Plaintiffs 
—Respondents. 

Appeal No. 953 of 1926, Decided on 
20th July 1923, against appellate decree 
of Sub-Judge, 3rd Court, Dacca, D/- 8th 
D seem be r 1925. 

(a) Evidence Act, S. 157—Suit for posses¬ 
sion of land—Dispute regarding boundaries 
—Documents relating to neighbouring lands 
are admissible to prove title of plaintiff if 
boundaries and their correctness admitted 
by person in vvhosc favour such documents 
are executed. 

In a suit for p>ss;ssion of lau 1 if the oppo- 
sifca pirty dispu^s thi bounlaries of the laud 
iu suit, it is opan to the plaiutifl to produce 
documents relating to neighbouring buds in 
which there is racial as to particular bound- 
anes of the land in suit, and such documents 
will be admissible to prove the plaintiffs- title 
if the persons in whese favour tho documents 
are executed are examined and admit tho cor¬ 
in'» S3 ,° f th? b3 ' mliriQS : /• H- 1927 Cal. 

lief. fp qi i p n' 

Sch ) A Be r 8 e“ 1 o T A nan , Cy Acl (8 of >885) 
Sc “- a 3 ; * rt ‘ 3—Application of Art. 3 is not 

1*22 ei \ °A y A t0 r iU for di *P°«e..ion 

between landlord and tenants. 

ih»ii iC '| 9 . 3 ^ 038 r. a05S£MAk of dispossession bv 
ihe landlord. 1$ proscribes the p>riod of two 

years withiu which a suit by a raiyat or an 

JJ? d ? r ' r 4 aiyat bo brou 8 hb tor recovery of 
rhor9 nothing in the Uw to 
show that such a suit must be by a tenant 
against tho entiro body of landlords.[P 312 C 1] 
(c) Bengal Tenancy Act (8 of 1885) Sch. 3 

Art' 3 P r ® tfI,ion contained in 
Art. 3 overrides general principles of Limi¬ 
tation Act, .„d i# nol P estric P ted °J L,t ?' 

between landlord and tenant only 

S£S*ftEsjSa2£ 
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Gunada Cha ran Sen and Krishna 
Kishore Basak for Kanai Lai Saha — 
for Appellants. 

Gopal Chandra Das and Bhuban 
Mohan Slia'ia -for Respondents. 

Judgment. —Two points have been 
pressed by the appellants in this appeal 
first that the Courts below have ad¬ 
mitted certain documents which are 
not admissible in evidence in support 
of the plaintiffs’ title and, secondly that 
the Courts below should have found 
that tho plaintiffs',suit was barred under 
Art. 3, Sch. 3 to the Bengal Tenancy 
Act. The facts are that the holding in 
suit belonged to defendants 1 to 4 in 
their raiyati right. It was mortgaged 
with the plaintiff in 1910. He brought 
a suit upon tlie mortgage and purchased 
it in execution of the mortgage decree 
in March 1923. The present suit was 
filed in September 1923 for possession 
of a plot of land which according to 
the plaintiff formed part of the raiyati 
of defendants 1 to 4 and according to 
the contesting defendants was within 
their jote in which they had a frac- 
tional maliki right. Both the Courts 
have decreed the plaintiff’s suit and 
defendants 5 to S appeal. 

With regard to the first ground the 
lower appellate Court has relied upon 
three documents relating to neighbour¬ 
ing plots in which the boundaries des¬ 
cribed are in favour of the plaintiff. 
They are Exs. 5, 2 and 7. As regards Ex. 
2, the objection is not pressed. Ex 5 
is a kabala executed in 1309 in favour 
of the appellants. The land covered 

by this kabala lies to the West of the 1 
disputed land. This document is ad¬ 
missible inasmuch as it shows that the 
appellants accepted the description of 
the boundary as correct as their con¬ 
duct. It can be proved as inconsistent, 
with the fact in issue in this case. 
Ex. 7 is a kobala executed jn favour of 
one Jadub Chandra Saha by'«;he former 
owner in respect of the land imme¬ 
diately to the .north of the disputed 
land in which the boundary mentioned 
was as Brindaban’s Palan Brindaban 
being one of the 'mortgagors. This 
Jadub Chandra Saha has been examined 
in this case and he has provod the 
kabala and the correctness of the boun¬ 
daries therein, So no objection can be 
taken to this ^document. Iietabuddin v. 
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Nit for Chcnulra (L). We accordingly 
think that there is no error of law com¬ 
mitted by the Court below in admitting 
these documents in finding title with 
the plaintiff’s mortgagor. 

The next question relating to limita¬ 
tion is one of some difficulty which has 
arisen due to the findings of the lower 
Appellate Court which are not very 
clear. The appellants alleged in their 
written statement that thoy were in 
possession of this land as included 
within their jote and in their maliki 
right. The Court of first instance dis¬ 
posed of the objection on the ground of 
special limitation by observing that the 
appellants were fractional inaliks and 
therefore Art. 3, Sell. 3 to the Bengal 
Tenancy Act did not apply. This view 
has not been attempted to be suppoited 
before us by tho respondent. Art. 3 
does not speak of dispossession by the 
landlord. It prescribes the period of 
two years within which a suit by a 
[raiyat or an under-raiyat must be 
brought for recovery of his holding. 
But the cases have interpreted it to 
mean that as the Bengal Tenancy Act 
is an enactment relating to the relation¬ 
ship between the landlord and tenant 
the suit in which that article applies 
must be a suit by the tenant against 
his landlord. There is nothing in the 
law to show that such a suit must bo 
against the entire body of landlords. 
The lower appellate Court however has 
based its decision upon a different 
ground. The settlement operation in 
this case began in 1909. The Record- 
of-Rights was published some time after 
(but wo have not got the exact date) 
which shows that the appellants were 
in possession of this disputed land in 
their jote right. If that entry bo ac¬ 
cepted as correct the suit of the plain¬ 
tiff will be barred by adverse posses¬ 
sion under the Limitation Act. But the 

learned Subordinate Judge thinks that 
the entry in the Record-of-Rights was 
the result of collusion between the ap¬ 
pellants and defendants 1 to 4. He 
presumes that the entry was made evi¬ 
dently in 1316 after the execution of the 
mortgage. We do not know upon what 
materials he has based his opinion but 
if the entry was made in 1316 it might 
have been made before the execution of 
the mortg a ge which was »n 

(1) A. I. R. 1927 Cal. 230. 


v. Kanailal S.AIIA 

Falgun 1316. The learned Subordinate 
Judge records bis finding in these 
words : 

** 1 am satisfied fchaO the entry .was mado 
aft*rtli3 execution tbe mortgage with the 
object I have already stated. So tho entry of 
the appellants into the laid was not adverse 
either to defendants 1 to 4 or the plaintiff or 
the appellants did not Ret up a hostile title 
openly ... I am also inclined to accept tho 
evidence of tho plaintiffs' witnesses that the 
appellants began to possess tho land 8 or 9 
years before the institution of the suit. " 

The Subordinate Judge probably 
means to hold that tho entry of the ap¬ 
pellants into the land was due to the 
collusion between them and defen¬ 
dants 1 to *1 and therefore there was no 

• 

dispossession by tho appellants as maliks 
within the meaning of Art. 3. But 
this idea if it was in his mind has not 
been conveyed in clear language. Ho 
has not considered the various points 
which may be urged 'in this connexion. 

If the entry in the Record-of-Rights 
was due to the collusion between the 
appellants and tho mortgagors in order 
to defraud the plaintiff why was actual 
possession postponed for 5 or 6 years, 
lie has not found in so many words 
that the possession which the appel¬ 
lants obtained 8 or 9 years ago was 
also due to collusion between them 
and tbe mortgagors. The sentence from 
the judgment which we liavo quoted 
shows that his idea was that because 
the entry in tho Record-of-Rights was 
collusive, tbe entry of the defendants 
into the land was permissive. But this 
he has not expressed in so many words 
and wo are unable to say that this find¬ 
ing has been arrived at on a considera¬ 
tion of all the circumstances in the 
case. The land in dispute forms a 
small portion of the bolding which has 
been purchased by the plaintiff. Tho 
result appears to be that no reason has 
been given by the Courts below to bold 
that with respect to this smill portion 
only there was collusion between tbe 
appellants and tho mortgagors in order 
to defraud the plaintiff. Then there is 
tbe other fact which we have already 
indicated that there is no reason given 
by the Courts below for bolding that 
the collusive entry in tbe Record-of- 
Rights was mado 14 years before the 
institution of the suit but the appel¬ 
lants actually came into possession ot 
this piece of land 8 or 9 years before 
the suit. We do not think that the 



1930 Screndra Nath v. Barisal Loan Co. (Suhrawardy, J.) Calcutta 313 

A. I. R. 1930 Calcutta 313 

C. C. Ghose and Suhrawardy, JJ. 


finding of the lower Court is so clear 
as to induce us to hold that Art. 3, 
Sch. 3 to the Bengal Tenancy Act does 
not apply to this case. In our opinion 
the judgment of the lower appellate 
Court should be set aside and the case 
remanded to that Court fora clear find¬ 
ing on the question of special limitation 
raised all other points having been 
taken to be settled by the concurrent 
findings of the Courts below. 

The learned Subordinute Judge has 
also expressed an opinion that the dis- 
possession of the mortgagee having 
commenced after the date of the mort¬ 
gage time should not run against him. 
This is a correct principle where the 
Limitation Act has to be applied. But 
Art. 3 is a special provision of limita¬ 
tion enacted for the benefit of'the land¬ 
lord and the general principle stated 
above cannot be held to be applicable 
in a case like this. If it is allowed to 
prevail the result will be that a tenant 
out of possession is unable to recover 
possession of a holding from the land¬ 
lord after the lapse of two years but 
his mortgagee is entitled to do so with¬ 
in 12 years of dispossession. The idea 
which apparently induced the legisla- 
ture to enact the special provision of 
limitation in the Tenancy Act was to 
benefit the landlord by enabling • him 
to give security of his right to let out 
the land of the old tenant who does not 
claim to be reinstated within two years 
from dispossession. It was also in- 
tended to settle dispute between land¬ 
lord and tenant as specially as possible, 
-the plaintiff as mortgagees of a non- 


Surendra Nath Ckoudhury and others 
—Appellants. 

v. 

Barisal Loan Co. Ltd— Respondent. 
Appeal No. 2599 of I92G, Decided on 
31st July 1929, against appellate decree 
of Addl. Dist. Judge, 1st Court, Bakar- 
ganj, D/- 14th August 192G. 

(a) Limitation Act, Art. 144 — Adverse 
possession against mortgagor commencing 
after mortgage does not affect right of 
mortgagee. 

Adverse possjssiou against mortgagor does 
not affect the right of tha mortgagee when it 
comineucjs after the mortgage, but this rule 
does not apply if it had bogun bofo ;o the mort¬ 
gage which was crt'cted when the mortgagor 
was not in possession. [p 3^5 (j jj 

(b) Limitation Act, Art. 144-Mortgage. 

The mortgage by i mortgagor does uot stop 
running of time agaius; him or any one claim- 
ing through him. [p 3 ^ q ^ 

Sarat Chandra Roy Ckoudhury and 
Nilkanta G'tose —for Appellants 

Brojendra Nath Chatterjee with Indie 
Bhusan Roy for Respondents. 

• S “ hrawar dy. J.-The facts involved 
in th‘s appeal, shortly stated, are as 
follows : Defendants 5 and 6 were the 
holders of a nimhowla right in a cer- 

! a “° ^^bea as property No. 

lundei the howladar one Bepin Behary 
Ghose on the basis of a tabnliyat dated 
13th Chaitra 1301 B. S. Bepin was de¬ 
fendant 49 in this suit and he died 
during the pendency of the suit. It 
appears that Bepin obtained a rent 

decree agarnst defendants 5 and 6 and 
ILZT ! ‘I 19 S ? id . he pur. 


- U v.u as mortgagees ol a non- T V , ° sa,a decree, he pur- 

t °;; H n P “, ney . ra, *y» fe . ha9 no higher right ^ 0 " i i nbo ' vla in question on 

than the raiyat himself even though the p 0t J? Apnl 1906 - °n 1st Chaitra 1314 
d spossession might have taken place cor .iespondi 


„ f,. ~ .. ~ —°— ““*»» v«nou place 

after the mortgage. The result is that 

this appeal is allowed the decree of the 

lower appellate Court set aside and the 
case remitted bo that Court for a re- 

oMim^ar 6h9 a - PP0al 00 the question 

C ° StS wil1 »"«• 


V.B./r.K. 


Appeal allowed. 


1980 0/40 


1908 *—/ g ' v,thI4fch March 

1909, Bepin mortgaged property 1 and 

certain other properties to the plaintiff 

company. The date of lepayment under 

iqnft m ° Tf 3 S L ° m ° fcim0in Ma y 

1908 On 12th March 1909, defendants 

O S? R Qn m p- e 1 a on aP F liCati0D under 
90 * C,v,1 . P -p- for setting aside 
the sale of the nimhowla. Meanwhile 

it appears that Bepin had instituted a 
lent suit against one Felu and others 
in respect of a Miras karsa under the 
Nimhowla and that in execution of the 
decree in the said rent suit, defendants 
5 and 6 purchased the Miras karsa in 

Z T\ °? 10th April 191 °. said 

defendants 5 and 6 sold the MiSS. 
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Kasra to one Pinna Chandra Sen, who, 
it is said, was the benamidar of defen¬ 
dants L to 4. On 12th April 1910 the 
sale of the uimhowla in execution of 
the rent decree obtained by Bepin was 
set aside. It is said that it was set aside 
as a result of a compromise. In 1914, 
the plaintiff company brought a suit 
against Bepin on the mortgage and ob¬ 
tained a decree in execution of which 
the property in question was purchased 
by the company. It is stated that sym¬ 
bolical possession was taken by the 
plaintiff company. The plaintiff com¬ 
pany brough a rent suit in 1921 against 
defendants 5 and 6 in respect of a Miras 
karsa held under the said nimhowla. 
The suit was dismissed. 

The plaintiff company allege that they 
came to know for the first time in that 
suit in 1921 that on 14th April 1910, 
the sale of the nimhowla in execution 
of the rent decree referred to above had 
been set aside. The plaintiff company 
was not made a party to the proceed¬ 
ings for the setting aside of the sale and 
as they did not know of these proceed¬ 
ings, defendants 5 and G and the other 
defendants who had purchased their 
interest were not made parties by the 
plaintiff company to the suit on the 
mortgage. The present suit has been 
brought by the plaintiff company for re¬ 
covery of possession of the property in 
question subject to the right of redemp¬ 
tion of the parties who had not been 
joined in the suit on the mortgage. 

Defendants 1 to 4 as stated above, 
aro the purchasers of the nimhowla 
from defendants 5 and 6 in the be- 
nami of one Purna Chandra Sen and the 
main point taken in the written state¬ 
ment on their behalf was that the suit 
was barred by limitation. The trial 
Court decreed the suit. There was an 
appeal to the lower appellate Court but 
the appeal was dismissed subject to cer¬ 
tain modifications regarding the amount 
of redemption. Thereafter defendants 1 
to 3 have preferred the present appeal. 

Two questions have been argued be¬ 
fore us, (1) that the present suit is not 
maintainable and (2) that it is barred by 
limitation, it having beon instituted on 
14th December 1921 i. o., more than 12 
years from the duo date of payment 
under the mortgage in favour of the 
plaintiff. When the matter came before 
us in the first instance on 12th Decem¬ 


ber 192S, wo were of opinion that it 
was necessary that findings should be 
arrived at by the lower appellate Court 
on two questions, i. e., (l) whether the 
appellants were aware of the mortgage 
in favour of the plaintiff company at the 
time when they had the sale of the 
nimhowla set aside and, (2) whether the 
proceedings leading up to the setting 
aside of the rent sale on 12th April 1910 
by compromise were fraudulent. The 
lowor appellate Court has now recorded 
its findings on the two points mentioned 
above and is of opinion that the appel¬ 
lants wore not aware of the mortgage 
at the time when they had the sale of 
the nimhowla set aside and that the 
proceedings leading up to the setting 
aside of the rent sale on 12th April 1910 
were not fraudulent. 

There can be no doubt on the facts of 
this case as sot out in the judgments of 
the two Courts below that no notice 
was served upon the plaintiff company 
under O. 21, R. 92, Civil P. C., in the 
matter of the proceedings for the sett¬ 
ing aside of the sale of the nimhowla. 
Further it has beon found that the 
plaintiffs were not aware before they 
instituted their suit on the mortgage 
(which resulted in a decree in their 
favour and in execution whereof the 
properties in question wore purchased 
by them on 18th July 1916) that de¬ 
fendants 5 and 6 or defendants 1 to 
4 had any interest whatsoever in the 
mortgaged property. Further, the evi¬ 
dence is that not until the suit in 1921 
referred to above, did the plaintiff com¬ 
pany become aware at any time of the 
interost of the said persons. In these 
circumstances I entertain no doubt 
whatsoever that the present suit for re¬ 
covery of possession subject to the right 
of redemption of the defendants con¬ 
cerned is maintainable. The cases on 
this point are to be found referred to in 
the judgments of the two Courts below 
and it will servo no useful purposo if I 
wore to go through them once again. 

Tho next question is whether limita¬ 
tion should run from 18th July 1910, 
tho date of the plaintiff's purchase or 
from 15th April 1906, the date of Bepin s 
purchase of the nimhowla. Courts below 
have hold that limitation should run 
from the date of the plaintiff’s purchase. 
Tho learned Subordinate Judge observes 
that the plaintiff having come to know 

...’I 
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of the interest of defendants 1 to 4 in 
the rent suit of 1921 and that adverse 
possession against the mortgagor is of 
no avail against the mortgagee, time 
jagainst the plaintiff should be computed 
from the date of the purchase and not 
from the due date fixed by the mortgage. 
,The proposition of law as stated by the 
Subordinate Judge is correct but in my 
judgment it is not applicable to the 
facts of this case. It has been found 
that since his purchase in 1906 Bepin 
never obtained actual possession and it 
must bo considered that the defendants 
remained in adverse possession of the 
nimhowla ; so that when Bepin mort¬ 
gaged the Nimhowla to tho plaintiff 
company, Bepin was not in possession 
of the mortgaged property and the de¬ 
fendants were in adverse possession 
thereof. (The mortgage by Bepin did 
not stop running of the time against 
him or any one claiming through him.) 
One test may be usefully applied in 
determining this question. If Bepin 
had not mortgaged the nimhowla to the 
plaintiff company, could ho have suc¬ 
ceeded in a suit for possession brought 
in December 1921 (the date of the in¬ 
stitution of the present suit) ? The 
answer must be in the nogative. There 
is no reason why his mortgagee or any 
person claiming through him should 
acquire a higher right or an act by him 
creating an interest in the property of 
which he is not in possession should 
stop the running of limitation in con¬ 
travention of S. 9, Lim. Act or create 
a fresh terminus. Adverse possession 
against mortgagor does not affect the 
right of the mortgagee when it com¬ 
mences after the mortgage but this rulo 
does not apply if it had begun before 
the mortgage which was effected when 
the mortgagor was not in possession. 

mn,Vli ab ,7f V i e T fche suit 

must b e held to be barred by limitation. 

of h tb« P1 n a a , C T? ,ngly s «“eeds, decrees 
of the Courts below are set aside and 

ci pl c? g Lr is dismissea *■«> 

C. C. Ghose, J. —I agree. 


V.B./R.K. 


Decree set aside. 
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Rankin, C. J. and Mukerji, J. 

Abdul Hamid and others — Defendants 
— Appellants. 


Eakub AH Pandit and another — 
Plaintiffs— Respondents. 

Letters Patent Appeal No. 3 of 1929, 
Decided on 30th May 1929, from decree 
of Mifcter, J,, D/- 7th December 1928 , 
reported in A. I . li. 1929 Cal . 450. 

(a) Bengal Tenancy Act (8 of 1885), S. 85 
—Occupancy. 

No kibuliyat can grant, an occupancv right. 

[P 316 C 2) 

(b) Rccord-of-Rights—Entry in Record-of- 
Rights that under-raiyat had right of occu¬ 
pancy Presumption is that rights were ac¬ 
quired by custom. 

Where it is recorded in the Record-of-Rights 
that a certain person being an undcr-raiyat has 
a right of occupancy it must bo presumed that 
that right of occupancy has been acquired by 
him under and by virtue of a custom : .4. I /? 
1922 P, C. 272, Dint. [p 316 C 2) 

Sarat Chandra BasaJc and Jitendra 
Kumar Sen Gupta—lor Appellants. 

Kshetra Mohan Ghose, Mohcndra Ku¬ 
mar Ghose and Biraj Mohan Majumdar 
— for Respondents. 

Rankin, C. J.— In this case, the ap¬ 
peal is brought from a judgment and 
decree of my learned brother Mitter, 
J. sitting in socond appeal. The case is 
this : Tho plaintiff brought his suit to 
eject the defendants on the footing that 
the defendants were under-raiyats to 
whom uotico to quit had been given. 
The suit was brought under S. 49-B 
Ben. Ten. Act. 


ihe view taken by tho Munsiff was 
that the service of notice to quit was 
pioved. He also dealt with a defence 
to the effect that the defendants wore 
persons who had acquired by custom an 
occupancy right, notwithstanding that 
they were only under-raiyats and not 
raiyats. On that point, the Record-of- 
Rights was in favour of the defendants. 
It was finally published in the yoar 
1918. The Munsiff held that the evi¬ 
dence adduced before him was sufficient 
to disprove the Record-of-Rights and that 
there was enough to enable him to say 
that tbe entry that the defendants had 
occupancy right was erroneous. 
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The matter went on appeal to the 
learned Subordinate Judge. The learned 
Subordinate Judge held that it was not 
prove 1 that the notice to quit had been 
served and he further held that it was 
not shown by the evidence that the Re- 
cord-of-Rights was wrong as regards the 
entry that the defendants had occupancy 
right. 

On second appeal to this Court, my 
learned brother Mitter, J. consider¬ 
ed that the judgment of the learned 
Subordinate Judge in which ho held 
that the evidence of service of the notice 
to quit was unsatisfactory was not a 
proper judgment or method of dealing 
with the case. The judgment certainly 
was very short and summary and the 
learned Judge in this Court regarding 
that as unsatisfactory directed a remand 
on that question. It appears to me to 
be unnecessary for this Court to deal 
with that question and I do not desiro 
to be understood as differing in any way 
from the view taken by Mitter, J. 

The question and the main question, 
however, is whether or not the defend¬ 
ants’ defence of occupancy right is a 
good defence to the suit. On that point 
the Record-of-Rights is in favour of 
the defendants. Mitter, J. took the 
view that the entry in the Record-of- 
Rights was based and it would seem, as 
he thought, solely based upon the terras 
of a registered kabuliyat a reference to 
which was made in the remarks column 
of the khatian. The registered kabu¬ 
liyat was dated December 1901. He came 
to the conclusion that this registered 
kabuliyat by its terms would not confer 
a right of occupancy. Ho dealt, there¬ 
fore, with the khatian on the basis that 
it had been shown that the only mate¬ 
rials before the Settlement • Officer did 
not justify the entry and, in that way, 
he held that the Record-of-Rights had 
been disproved. He would not appear to 
have been quite satisfied with the way 
in which the learned Subordinate Judge 
dealt with the evidence upon the ques¬ 
tion whether the Record-of-Rights could 
be rebutted and, in sending the mitter 
back on remand, his language distinctly 
suggests that it will be for the lower 
appellate Court on remand to consider 
whether the defendants have given posi¬ 
tive proof of the custom to the satisfac¬ 
tion of that Court. On this question, I 
much regret that 1 am unable to see 
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eye to eye with the learned Judge. In 
the first place, it appears to me that 
there is no evidence to prove that the 
entry as to the right of occupancy is 
based at all let alone solely, based, upon 
the terms of the registered kabuliyat of 
1901. It is said that that kabuliyat does 
not purport to give a right of occupancy, 
but it is said that there is something in 
it which gives a colour to the suggestion 
that it purports to give a right of occu¬ 
pancy. It is quite certain that no kabu¬ 
liyat can grant a right of occupancy; but* 
it has been pointed out that there may 
be something in a document which is 
evidence, by way of admission or other¬ 
wise, of a right of occupancy, In my 
judgment, it is not only speculation hut 
is. to some considerable degree, improb¬ 
able to say that the entry as to the 
right of occupancy is based upon this 
kabuliyat. I find as a matter of fact that 
another under-raiyat of the plaintiff in 
this very same village is also recorded 
in the same way as enjoying a right of 
occupancy and, in the remarks column, 
the word “oral" is put showing that 
there is no question of the holding being 
governed by a written document. In 
these circumstances, it seems to me that 
the judgment of the learned Judge of 
this Court cannot be supported. 

The next question is whether the 
lower appellate Court has properly dealt 
with the evidence as to the existence of 
the alleged custom. When it is record¬ 
ed in the Record-of-Rights that a certain 
person being an under-raiyat has a right 
of occupancy, it must be presumed that 
that right of occupancy has been acquir¬ 
ed by him under and by virtue of a 
custom. What that custom is, its exact 
terras and so ferth does not appear on 
the face of the khatian ; but it appears 
to me that it is for the plaintiff to show 
that that entry to the effect that the. 
tenants have a right of occupancy is 
erroneous. A case has been cited to us 
Jagdeo v. BaJJco (l) at 48 (of 2 Pat.) on 
the strength of which wo are invited to 
hold that, the presumption being that 
there is no right of occupancy on the 
part of an under-raiyat, the entry in the 
Record-of-Rights is not a thing which 
has to ho overthrown but is itself over- 
thrown by the initial presumption and 
that, therefore, the defe ndant in w hog 6 
(1) A. I. R. 1022 P. O. 272=2 Pat. 3$=4D *- A * 
39J (P.C). 
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favour fche entry is made is really in no 
better position than if that entry had 
not been made at all. That may or 
may not be a good criticizm of the logic 
of the case cited to us ; but it is quite 
clear in my judgment, that that cannot 
be the law as regards the particular 
matter with which we are now con¬ 
cerned. It appears to me quite clear 
that the plaintiff in this case, when he 
wants to eject the defendants who have 
got this entry in their favour, has to 
show in one way or another that the 
entry is wrong. He produced seven 
khatians belonging to this village. He 
showed that they were cases of under- 
raiyats. He showed that they were all 
under-raiyatis 20 to 30 years old and he 
pointed out the fact that these particular 
uuder-raiyats were not recorded as hav¬ 
ing a right of occupancy. This fact im¬ 
pressed the Munsill very much because 
lie thought that the plaintiff’s evidence 
showed that those under-raiyatis hav¬ 
ing lasted for more than 12 years the 
under-raiyats were bound to be vested 
with occupancy right if the custom, as 
alleged, was true in that particular vil¬ 
lage. 

Now, in coming to that conclu¬ 
sion, the Munsiff, it seems to mo, made 
a mistake because he forgot that the 
particular person in occupation at the 
time of the Record-of-Rights would have 
to be shown to have been in occupation 
himself for a time sufficient to satisfy 
the custom unless indeed it could be 
shown that the custom in the case of 
this village included a custom which 
made occupancy right heritable. That 
being so, the seven khatians adduced in 
evidence by the plaintiff in no way dis¬ 
prove the oustom and we have to exa- 
mine the rest of the evidence to see 
whether the lower appellate Court’s 
view ought to be interfered with. The 
lower appellate Court thought that the 

an!) d H nC ! p" 0 V th ? r side was ver y meagre 
and that Court also found that the plain¬ 
tiff as regards this village was unable to 
give an instance of an under-raiyat who 
had been ejected. In these circum- 
stances, that Court thought that, on the 
p ‘“?“ C0 ’ f ' fc . ) vas wrong to say that the 

5, r /'° k f ‘ Rl . ghfcs had been rebutted or 
should be interfered with. The evi- 

denoe was scanty and highly inconclu- 
sive. In these circumstances, it was not 
prepared to interfere with the Rocord-of- 


Rights. It appears to me that that was 
quite a sound reason. 

There is a further point to which our 
attention lias been directed. It has been 
pointed out in a very able argument 
that in 1919 a suit was brought by the 
plaintiff against these defendants under 
S. 66, Ben. Ten. Act. S. 66, Ben. Ten. 
Act is not applicable to occupancy rai- 
yats. It does not in its terms profess to 
be inapplicable to under raivaos having 
right of occupancy. It is said that, if 
an under-raiyat has a right of occupan¬ 
cy, it cannot be that he is liable to bo 
ejected for mere non-payment of rent. 
To my mind, these are not questions 
that can be readily decided. Whether 
an under-raiyat with an occupancy right 
can he ejected under S. 66 or not, I do 
not propose to decide. What happened 
in this case was that one of the defen¬ 
dants filed a written stat< mont which is 
not put in evidence in this cise. That 
defendant who appeared asked for time 
when the case came on for hearing. In 
the end, he was given a little time and 
untimatcly he did not appear at all. The 
case went ex parte against him and 
there can be no doubt that rent was 
due. The form of the decree was that 
if he did not pay the rent in so many 
days, he was liable to be ejected. He 
did pay the rent and he never was ejec¬ 
ted anl it is said now that because that 
was a proceeding under S. 66, because 
the form of the decree was that if he 
did not not pay he was liable to be 
ejected, that is conclusive against him 
to the effect that he has no right of 
occupancy or, at all events, it is evi¬ 
dence which the lower appellate Court 
should have regarded as sufficient to 
overthrow the entry in the Record-of- 
Rights. In my judgment, that conten¬ 
tion cannot be acceded to. I am not 
satisfied in the anomalous state of the 
law that the defendant had a defence 
under S. 66, Ben. Ten. Act. But, in any 
case, what happened was that he was 
ordered to pay his rent aud he did pay. 

If the question be a question of evi¬ 
dence, it appears to me that, the con¬ 
duct and the oircumstanoos of the par¬ 
ties boiig what they were, the form of 
the docroe given in that case is worth 
little or nothing as evi lenoe on the 
question of fact as to occupancy right, 
ifc being remembered that this right had 
been solemnly recorded in the khatian a 
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year before the suit was broug it. 
Whether rightly or wrongly rocorded 
it was obviously recorded in the inter¬ 
est of the tenants and presumably not 
without their knowledge. In all the 
circumstances, I am of opinion that in 
this case no mistake in law has been 
made by the lower appellate Court in 
dealing with the question whether the 
entry as to occupancy right has been 
disproved or not. 

That being so, the plaintiff’s suit 
necessarily fails and, in my opinion, 
we should allow this appeal, set aside 
the decree of my learned brother 
Mitter, J. and restore the decree of the 
lower appellate Court with costs of this 
Letters Patent Appeal and before my 
learned brother Mitter, J. 

Mukerji, J. —I agree. 

V.B./r.k. Appeal allowed. 

A. i. R 1030 Calcutta 318 . 

Rankin C. J. and Patterson, J. 

Ashut'sh Ghose and another — Ac¬ 
cused—Petitioners. 

v. 

Emperor -Opposite Party. 

Criminal Revn. No. 23 of 1929, De¬ 
cided on 9th August 1929, against order 
of Sub-Deputy Magistrate, Khulna, D- 
15th August 1923. 

(a) Penal Code, S. 430 — Landlord and 
Tenant-Right to water supply—Interfer¬ 
ence—Essentials of offence discussed. 

Before a landlord or his agent can be con¬ 
victed under S. 430 on a complaint by tenants, 
for interfering with water supply of tenants, 
it is absolutely necessary to prove that there 
WA9 intentional indicting of loss and that the 
laudlord had no such right to interfere in any 
way and the tenants had a right to the supply 
or preservation of water. [P 310 C 1] 

lb) Jurisdiction — Civil Court — Alleged 
interference of right under S. 430, Penal 
Code- Proper Court to determine existence 
of rights is civil Court. 

The proper Court for the determination of 
the existence of a right to supply or preserva¬ 
tion of water which is alleged to have been 
interfered with in a case under S. 430, Penal 
Code is the civil Court. [P 320 C 1 ] 

Narendra Kumar Bose Mid Anil Chan¬ 
dra Roy Choudhury —for Petitioners. 

Rankin, C. J.— In this case the two 
petitioners have been convicted under 
S. 430, I. P. C. for the particular form 
of mischief which consists in interfering 
with the water supply of a particular 
abad called Maheshwaripur Abad. It 
appears that the petitioner Ashutosh 


Ghose is the manager and the petitioner 
Nripeniranath Prolhania is the naib of 
the landlords of this abad. It would 
appear to be a very large place v hich 
some few years ago was a jungle and 
which has been made cultivable to some 
extent by racing bunds to protect it 
from rivers v nch surround it on three 
sides. It is divided into three chaW 
and we ar j c mcerned with chak No. 3, 
it being tho northernmost chak. In 
the abad there are a large number of 
small and also some large khals and the 
opening of the large khals is controlled 
or closed by sluice gates. The actual 
condition of the abad is not very clear 
at least to me upon the evidence and 
I cannot gather how many of the large 
khals are within the particular chak 
No. 3 with which we are concerned, but 
a number of small khals certainly are. 

In tho ordinary way during the rains 
these khals get filled with rainwater 
which is not saline or not so saline as 
the river water. No question seems to 
arise in this case of the letting in of 
river water upon these lands, but the 
complaint is this that after the rains 
and at a time when there are no crops 
or agricultural operations going on tho 
maliks were mined to make some re¬ 
venue out of tho fishery right in these 
different khals. As regards the larger 
khals, they are fished by nets. As re¬ 
gards the smaller khals, for the first 
time, as tho prosecution alleged, the 
maliks made up their minds to fish in a 
special manner, that is to say, by cut¬ 
ting tho bunds of tho small khals so as 
to let out a considerable amount of 
water and then placing what is called^ 
khait or obstruction of some kind at 
intervals along the small khals and bail¬ 
ing the water out into the next higher 
part. For purposes of fishing in this 
manner, tho maliks for the first time 
emptied out all the small khals with 
the result that tho tenants of chak No. 3 
suffered from a scarcity of fresh water. 

On tho findings of the Courts below 
it would appear that the tenants and 
tho landlords have of late been at dag¬ 
gers drawn, the landlords in some cases 
having taken kabuliyats at a higher ren 
and tho tenants refusing thereaftei ° 
pay. It would also appear from ® 
findings that the method of fi ish,n ° 
adopted was adopted for the first 
this occasion and the inferences of 
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Courts below are to the effect that the 
landlords being minded to pay back the 
refractory tenants adopted this particular 
method of fishing with a view to harass 
them with the intention that they 
should not have sufficient water either 
for their own domestic purposes or for 
their cattle or for agriculture. 

Before we come to have a duty to 
consider whether the action of the land¬ 
lords was a piece of intentional oppres¬ 
sion or not, it is quito evident that be¬ 
fore the landlords or their agents can 
be convicted under S. 430, I. P. C. it 
must be made absolutely clear that the 
landlords did not have a right to do 
what they did with reference to these 
small kiials. If the tenants have no 
logal claim to have the water in those 
khals preserved in such a way that they 
cm use it either for purposes of agricul¬ 
ture or otherwise then, while the con¬ 
duct of tlie landlords may be very 
shabby or very objectionable, it is not 
an offenco under S. 430 the essence of 
which is that they have intentionally 
inflicted wrongful loss upon the tenants. 
Ibis was a point which was taken as 
appears clearly enough from the judg¬ 
ment of the Court of appeal. It appears 
that the matter was put in this way : 

-3IV 3 , m * i f a P 3 '? 6 ur 8 0d b9f ore m , that 

2?u2S ?k f °L \ e Slka of argument the facts 
alhgod there hfts b^en n° iufriagemeat of ton- 

:X r 3“^.Pei b ,Vd h ."'“ ““ b0 

Then the learned Judge refers to cer¬ 
tain rulings and says that they lay down 
the principle that for a conviction under 
b. 430 there must be some infringement 
of right resting in B by the act of A. 
That proposition urged on the part of 
the defence is incontestable and the ap- 
peliate Court deals with the matter in 
the end. in the following way : 

„ ii TI \° 1 , ssue tben comes to this. Did tho nn- 

-CiStond°ro th0y WOr ° liW J cause or ‘E 

s 

tenants not to use thn n 8 ,n 8 a right of tho 
^griculturo. I think thna?* 01 f ?- r cattIe ftad 
answered in the affirmative » qU08tlOn9 must bo 

ssssrssySi 

» onaafcs zimE r u ocmit » c * between 
‘ ‘ * • * •■“ • nnm ^W| I hav$ no doubt. Tho 


cutting of aa abaci band entirely without 
regard to the interests of tho tenants is in my 
opinion an infringement of a natural right 
which is implicit iu the kabulivats.” 

In my judgment, this is much too 
summary a method to deal with what 
may well be a somewhat complicated 
question of the law of easement or pro¬ 
fits. To my mind, if there is to be a 
conviction in this case on the ground 
that the tenants have a right that at all 
times of the year this water is to be 
kept for their use although the khals 
admittedly belong to the landlords and 
although the landlords have admittedly 
the right to settle them with fishermen 
in order to make a profit, it is necessary 
tnat the question of tho nature of the 
tenants’ right should be somewhat more 
carefully considered than it is easy to 
do in a police Court or as has beeu done 
in the judgment of the learned Court of 
appeal. To begin with, if one is to 
hold that something is implied in a con¬ 
tract between the parties, it is very 
necessary not only that tue nature of 
tho land should bo most carefully ex¬ 
plained with reference to the position 
of tho khals whore the larger khals are 
as well as the smaller ones, but the cir¬ 
cumstances under which the contract 
was entered into and above all, the 
contract itself if it is in writing 'must 
be proved and produced. In the present 
case, though it has been held to bo a 
right implicit in the kabuliyat, I do not 
gather that the kabuliyat of the com¬ 
plainant or of anybody else has been so 
much as put in evidence. How it can 
be a natural right and at the same time 
a matter to be implied in tho contract 
I do not quite understand, but it is evi¬ 
dent to me that a very serious question 
of cml law has been dealt with in these 
criminal Courts in a somewhat cavalier 
manner and in almost completo absence 
of the necessary materials which would 
enable a lawyer to give an answer to 
the questions which are raised. In my 
judgment, a oaso of this sort can only 
succeed where the right infringed is 
reasonably clear and plain. If i n a case 
of this kind a complicated question of 
civil law has to be considered before it 
oan be decided whether tho tenants 
have any actual right to this water or 
not, then the police Court is nob only a 
very unsuitable place for the discussion 
of such right but the proseuction would 
probably fail upon the ground that tho 
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landlords might honestly have thought 
that they had the right which they 
claimed. 

It appears to me that it is not possible 
to let this conviction stand and the 
proper course for these tenants, if they 
desire to assert a right to have the 
water in these khals kept in such a way 
as they can use it, is to take proceed¬ 
ings for an injunction in a civil Court 
or to take measures by which the rights 
of the parties can effectively be ascer¬ 
tained. 

In my judgment, the rule must be 
made absolute, the conviction and the 
sentences must be set a ide the accused 
acquitted and the fines, if paid, must be 
refunded. 

Patterson, J.— I agree. 

V.B./R.K. Conviction set aside . 

A. I. R. 1930 Calcutta 320 

Rankin, C. J. and C. C. Ghose, J. 

Hamid Ali Hahlar —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 842 of I92S, De¬ 
cided on 20th February 1929, against 
order of Sess. Judge, Tippera, D/- 27th 
September 1928. 

(a) Criminal P. C., S. 304—Judge if not 
obliged to accept an absurd verdict — He 
can ask jury to reconsider matter over again. 

In a criminal trial with the help of a jury a 
Judge is not obliged to accept an absurd ver¬ 
dict either as a verdict of guilty or as a verdict 
of not guilty. He is quite entitled to toll the 
jury to consider the matter over again. 

[P 320 C-2] 

(b) Criminal P. C., S. 208 It is not duty 
of Judge to accept and interpret unintelligi¬ 
ble verdict. 

It is no part of a Judge’s duty to accept and 
interpret for himself a verdict of an unintelli¬ 
gible character when the members of the jury 
are there aud cau give a proper verdict. 

[P 320 C 2] 

(c) Criminal P. C., S. 207—Judge can re¬ 
charge jury after unintelligible verdict— 
Cross-examination of jury in such case is 
not proper. 

When in case of an unintelligible verdict 
from a jury, a Judge thinks it better to re¬ 
charge the jury on specific points there is noth¬ 
ing in the Criminal P. C , to prevent him from 
doing so. In such a mittor it is most unsatis¬ 
factory for a Judge to cross-examine the jury 
which as a matter of fact moans cross-examina¬ 
tion of the foreman of the jury. - [P 321 C 1] 

A. K. Basu and Satindranath 
Mukerji — for Appellants. 

Khundkar —for the Crown. 

Rankin, C. J.— In this case when the 


trial had proceeded to the end of the 
learned Judges charge to the jury, the 
jury considered their verdict. • There 
were eleven accused and the foreman 
read out the names of those eleven 
people and said that the jury found them 
all guilty under S. 147, I. P. C. So far 
as the learned Judge is concerned, the 
foreman was then heard to read out the 
names of tive of thoso accused and to 
say that the jury found them guilty 
under S. 364 and to go on to say that 
the others were not guilty under that 
section. Thereupon the learned Judge 
recorded that as their verdict. He 
typed out a little judgment and sentence 
on that basis and he read it out in Court, 
when, to his astonishment, the fore¬ 
man said : 

"No that is not what wo said. What wo said 
was that these five people were guilty under 
S. 361, but wo gave them tho benefit of the 
doubt." 

Thereupon, the learned Judge has, 
1 think, exercised a most admirable dis¬ 
cretion. He recharged the jury, telling 
them particularly about the benefit of 
tho doubt and what S. 364 meant and 
sent them back to consider and find out 
what their verdict really was. They 
came back. They delivered their ver¬ 
dict perfectly properly, finding tho eleven 
accused guilty under S. 147 and finding 
certain accused guilty under S. 365. It 
is not said that there is anything wrong 
with the charge, and the verdict cannot 
bo attacked upon that ground. It is 
said, first, that in this course there is 
something contrary to the Code and 
that the learned Judge had no right to 
recharge the jury at all; secondly, that 
he should have taken this absured ver¬ 
dict as a verdict of not guilty; and, 
thirdly, that at all events he was con¬ 
fined tu asking certain questions of 
the jury. 

I desire to say that I protest against 
all three of these suggestions. The 
learned Judge was not obliged to accept 
an absured verdict, either as a verdict 
of guilty or as a verdict of not guilty. 
He was quite entitled to tell the jury 
to consider that matter over again. In 
the case in which tho jury have not con¬ 
sidered the matter over again, a verdict 
of that character would doubtless be 
construed afterwards as a verdict of not 
guilty; but that there is any duty upon 
the Judge to accept and interpret for 
himself a verdict of that character, when 
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the jury are there and can give a proper 
verdict, is to my mind a proposition 
which has no foundation. Again, the 
learned Judge could, if he liked, have 
asked questions of the jury. Ho was 
not obliged to do so. If he thought it 
fairer and clearer and simpler to re¬ 
charge the jury on certain specific points 
and to tell them to go and get their 
heads clear on the subject and give a 
proper verdict, there is nothing in the 
Code against that. The Judge put the 
patter in a much bettor position than it 
would have been if he had ondoavoured 
to cross-oxamino the jury, which, as a 
matter of fact, means cross-examination 
of the foreman. That, is generally a 
most unsatisfactory procedure. 

Then it is said that, because the 
learned Judge has not troated as part of 
the record the piece of paper on which 
he typed out the foreman's verdict of 
guilty as the Judge undeijstood him 
which the foreman afterwards-dis¬ 
claimed as not being the verdict at all, 
that is contrary to the Code and ought 
to vitiate tins trial. In my judgment, 
the intention of the Code has in this 
case been most scrupulously fulfilled. 
You cannot put down in black and white 

J,Sli U ! d S“f. andi 5 fi V ana if tl,e loaded 

Judge had allowed that record to remain, 
»t would have been obviously wrong 
unless ho coupled It with something to 
say that there was a discrepancy bet- 

Tm? n h , t00k the v ©rdict to be 

and what tho foreman afterwards said 

it was. The learned Judge, accordingly 

recorded m the greatest detail every. 

thing connected with this incident; and, 

Judg “ onfc - th ere is no ground 

^tei 8 tia; nfcorference 

ba, 1 and serve out the remaining periods 
of the sentences imposed on them* 

U C. Ghose, J-I agree. - 

U - /R,K * _ 'hpeal dismissed. 
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™ C - J - and Mukerji, J. 

peilan? (Wni fl ^-Plaintiff- Ap . 

otl ^s~Delen. 

>«ci?ed ©noth 
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Letter* Patent (Calculia), Cl. 15—Court not 
confined to facts and circumstances given 
in judgment appealed against but can look 
into judgment of lower appellate Court. 

lo an appeal under Cl. 1A, tho Court is not 
required to confine itself to facts and circum¬ 
stances as disclosed bv the judgment ap¬ 
pealed against under Letters Patent hut is. 
entitled to iook into tho judgment of tho 
lower oppellat- Court : .1. I. R. p.)Jl P. C. 50, 

R 'j- CP 323 C 2} 

Amarendra Nath B^sc aud Nri- 
pendra Chunder Das—(or Appellant. 

ChandraSekhar Sen —for Respon¬ 
dents. 

Mukerji, J. This appeal has arisen 
out of a suit for declaration of title 
and recovery of possession in respect 
of a piece of land. The land was re¬ 
corded in the Record-of.Rigbts as com- 
rrising a tenancy held by tho defen¬ 
dants. The certified copy of the Re- 
cord-of-Rights which has been filed on 
behalf of die defendants shows that 
the area of the land is 1*13 acres and 
that it consists of a homestead, soma 
ditches and a tank. In tho column 
provided for recording the present rent 
there is a word which the loarned Sub¬ 
ordinate Judge felt considerable diffi¬ 
culty m reading. According to him, it 
may bo road as binakav uishkar or 
ninakar though the last word is not ono 
that is to be found in the dictionary. 
The learned Judge also says that the 
word may as well te read nankar or 

semco tenure as was suggosted on be¬ 
half of the plaintiff. From the nlai.it, 
however, it appears that tho plaintiff’s 
case was that the tenancy was a bina- 
kar chakran tenancy, that is to say, a 
chakran tenancy held without pay. 

th«\ fc f °! ren !\, In tho column which 
the status of tho touant has got to bo 

recorded the words “ settled raiyats ” 

?W ar : - rho Plaintiff’s case was that 
the defendants and their predecessors 
were charban tenants holding without 

payment of rent, that they were bound 

to rondor services to tho plaintiff and 

that recently they had refused to 
render such services and consequently 
the plaintiff instituted the suit for doc- 
laration of title and recovery of pos¬ 
session. The defendants on .the other 
hand alleged that their predecessors 
formerly held the land 1 on pay! 

mon^of rent of 14 annas per year but 

ho said rent was remitted on ac- 
f certain services which their 


June 1929. --- -services which the 

1930 0/41 & 42 Advocate High pi ^Wf i | sors had rendered to the plaii 

Jammu & Kashmir *■ 
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tiff's predecessor. They endeavoured 
to support this defence of theirs by 
a letter dated 1849 which pur¬ 
ported to state the fact that the defen¬ 
dants’ predecessors were paying, rent 
at 14 annas per year but that the said 
rent was remitted. This letter has 
been found by both the Courts below 
as being a fabricated document and it 
is not necessary to refer to it again in 
the course of this judgment. The 
Munsiff held that according to the Re- 
cord-of-Rights, the defendants were 
settled raiyats and that inasmuch as 
certain other entries from 'the Record- 
of-Rights had been filed showing that 
the defendants wore occupancy raiyats 
in respect of other lands in the village 
they were also occupancy raiyats in 
respect of this particular tenancy and 
that the incidents of this tenancy ‘were 
to bo governed under the provisions of 
S. 182, Bengal Tenancy Act, by those 
provisions of the Act which deal with 
occupancy laiyats. Ho held also that 
this presumption was not robutted by 
anj thing which the plaintiff had pro¬ 
duced and he therefore, dismissed the 
suit. 

The Subordinate Judge hold that 
the Record-of-Rights had a presump¬ 
tive value but that the entry in it was 
vague and was proved to ho '•incorrect. 
He held further that the plaintiff had 
succeeded in proving that tho defen¬ 
dants held the tenancy as a chakran 
tenancy and not in raiyati right. On 
these findings the learned Subordinate 
Judge decreed tho suit. Tho defen¬ 
dants then '’preferred' a second appeal 
to this Court which was doalt with by 
my learned brother Cammiadc/J. He 
held that the Subordinate Judge had 
not properly dealt with tho Record-of- 
Rights and had omitted to take into 
consideration its exact import and 
significance and that he .had not ap¬ 
preciated tho true position which was 
to the effect that the defendants were 
according to tho Record-of-Rights, rai¬ 
yats and not meroly settled raiyats of 
tho village. He held further that tho 
evidonco which tho plaintiff had ad¬ 
duced for tho purpose of rebutting the 
Record-of-Rights was more or loss in¬ 
admissible being statement of tho 
opinion of the witnesses ; who were 
examined in the case and that the said 
ovidence was not sufficient to rebut tho 
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presumption. In this view of tho mat¬ 
ter Cammiade, J. allowed the appeal, set 
aside the decision of the learned Sub¬ 
ordinate Judge ’-and restored the deci¬ 
sion of the Munsiff. The plaintiff has 
preferred this Letters Patent appeal. 

The substantial contention that has 
been urged in support of tho appeal is 
to the effect that inasmuch as the 
learned Subordinate Judge held that 
the presumption arising from the entry 
in the Record-of-Rights had been re¬ 
butted this finding amounted to a find¬ 
ing of fact which should not in view of 
the circumstances of the case have been 
interfered with by this Court in second 
appeal. On reading the judgment of 
the Subordinate Judge, it seems to me 
that both in his appreciation of the 
effect of the presumption and in his 
treatment of the evidence that was ad¬ 
duced for tho purpose of rebutting tho 
same tho learned Judge was in error. 

As regards the presumption its effect 
according to tho learned Subordinate 
Judge was considerably minimised by 
reason of the fact whieh he referred to 
in his judgment in the following words : 
“ Defendant 2 had a relative in tho settlement 
oflico. Ho was his uncle-in-law, Kamal. 
Plaintiff's suggesfion that taking advantage 
of this state of confusion this entry of 
“ settled raiyat ” was-sccured, cannot, -there¬ 
fore, be brushed aside as absurd. ” 

The learned Subordinate Judge in 
my judgment was entirely wrong in 
referring to this matter at all. Tho 
plaintiff nowhere in his plaint or oven 
in the ovidence that he adduced in sup¬ 
port of his case made any distinct case 
to tho effect that tho entry in the Re¬ 
cord-of-Rights was fraudulently made 
and barring one single statement in the 
deposition of one of tho witnesses ex¬ 
amined by him which was to tho effect 
that defendant 2 had a relative named 
Kamal in tho settlement oflico there is 
absolutely .nothing to indicate that 
it was ever tho intention of the plain¬ 
tiff to make a case to the effect that 
tho Record-of-Rights was fraudulently 
made. Indeed, upon a perusal of the 
record, it doos not appear that the de¬ 
fendants had any notice whatsoever 
that any such allegation was going to 
bo put forward on behalf of the pla in " 
tiff. This entry therefore must be re¬ 
garded just as any other entry ip 
other Record-of-Rights. With th*s 1 9 
in mind that - the Record-of-Rights " 
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•.somehow or other not correctly made 
'fclie learned Subordinate Judge pro¬ 
ceeded to consider whether the entry 
had been rebutted or not. 

As regards the presumption there is 
-also another matter to be considered. 
In the opinion of the learned Sub¬ 
ordinate Judge as I have already stated 
in tiie column where the present rent 
has to be recorded the word that is 
written may be differently read. But 
■Chen the plaintiff himself in his plaint 
clearly statod that the defendants were 
binakarchakran tenants and the sug¬ 
gestion that was put forward in the 
•courso of the trial that the word might 
be read in any other way, for instance, as 
mshkar, ninakar or nankar should not 
have been accepted at all by tho learned 
Subordinate Judge. Moreover from 
-another certified copy of the same entry 
that was produced before us in the 
courso of the hearing of this appeal, 
there cannot be the slightest doubt 
whatsoever that the word should be 
read as binakar. The learned Sub. 
ordinate Judge says that the entry i 3 
a vague one probably because of the 

word 10 re , a<li ? g bhis P«tf<*lar 

wend. It may also be that in tho opi¬ 
nion of the learned Subordinate Judge 
ho ontry was not inconsistent with the 
tenancy being a chakran one. If that 

u V, ° W bhen L a 6 ftiQ he was not 
ai 0 ht because on the record there are 

^ number of entries with regard to 

other tenancies clearly showing that 

hose tenancies are chakran. Whether 

the tenancies aro chakran tenancies or 

the “ 

l >1 ' esa “P‘i°n had to be re 

crdb\vH:tCS Ql6 ^ are|sd 

right in appreciating^ J n e ‘£“ w “ ! “ ot 

=?Wa s, a 

evidei i ce thafc 
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of 


“ 1 no reason to disbelieve ;tho evidence 
number .of respectable parsons that tho 

i. i i . 


y psrsons tnac cno 

dofondants hell the land as charkan aad did 
render begar service to the plaintiff ou cere¬ 
monial occasions for the privilege of livinc in 
the homestead. ” 

This is all that fclio learned Subordi¬ 
nate Judge has said with regard to the 
oral evidence that was adduced on be¬ 
half of the plaintiff. Now, both my 
Lord the Chief Justice and myself have 
looked into the evidence carefully and 
the opinion which we have formed of 
it is this that tho evidenco -falls far 
short of establishing that there was a 
chakran tenancy with regard to this 
land. The learned Muusiff analysed 
this evidonce and found that much of 
it was irrelevant and parb of it was in¬ 
admissible and what little was left was 
not sufficient to establish a chakran 
tenancy. Although I am not prepared 
to go so far as to agree with my 
learned brother Cammiade, J., in holding 
that the whob of it is inadmissible I 
am clearly of opinion that leaving 
aside the inadmissible portion of the 
evidence the rest does not in any wav 

rebut the presumption which arises in 

favour of the defendants upon the 

entry in the Record-of-Rights. In this 

fc , h0 • matber 1 am of opinion 
that the decision of Cammiado J. is right 

that the learned i Subordinate Judge’s 

sh ? uld be sefc ftsido and that 
of the Munsiff should be restored. 

Thera remains to consider one other 
matter and that is the contention that 
was put forward on behalf of the ap- 
pellant that we aro not entitled to 
look into the reasons given by the 

those 9 'th SU t b °h dina K Judg ° obhe * 
those that have been referred to by! 

g J " bQCaUSe °’ 4l « R - 20. 

of I t p 00 , 3 n ° b appIy fco tho 

Of a Letters Patent appeal. What the 
respondents have done in the present 
case is to put before us those facts and 
circumstances which appear upon the 

Jn d fftfl enfc A° f learn0d Subordinate 
Judge and which must have greatly 
weighed with my learned brother Cam 7 

S la ^ 0, /'K a -i fch ^ gh ,J . 0 has no!i bought 
fib to embody them m his judgment in 

arriving at his conclusion. I am of 

fart/v? bbab bh ? respondents were per. 
fectly justified in referring to and relv 

ThiTilI h 0 0 rt Cfc3 circumstances] 

ineie isnodoubt a body of authnri 
.es w ioh support to a certain extent 
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the proposition which is sought to ho 
propounded on behalf of the appellant 
hut in view of the decision of tho Judi¬ 
cial Committee in tho case of Sabitn 
Tha’curani v. Savi (1) it may he neces¬ 
sary in a proper case when the ques¬ 
tion arises to consider whether this 
proposition should not he further con¬ 
sidered. Tho result is that tho appeal 
fails and must he dismissed with costs. 
Rankin, C. J. — I agree. 
v.b./r.k. Appeal dismissal. 

(1) A. I. R. 1021 P. C. 80=43 Cal. = 

I. \. 78 (P. Cj. 
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L OR T-W I LLI A M S, J. 

(lou al Da? SiJany —Plaintiff. 

v. 

Luck mi Chand J ha war — Auction* 
purchaser. 

Original Civil Suit No. 318 of 192G f 
Decided on 22nd February 1929. 

(a) Civil P. C., O. 21, R. 86-0. 21, R. 86 
does nol apply where High Court has made 
rules in exercise of original civil jurisdic¬ 
tion—Cwlcutla High Court, Original Side 
Rules, Chap. 27, 

The provisions of O. 21, U. 86, do noj apply 
where a High Court has made rules regulating 
its own procedure in tho oxercisc of its original 
civil jurisdiction which are not inconsistent 
with tho Letters Patent. Rules for the con¬ 
duct of sales l>y Registrar arc contained in 
Chap. 27, Calcutta High Court Rules. 0. 21, 
R. 86 does not therefore apply to such Files. 
AJ.R. 1021 Cal. 160, Dist.lP 324 C 2, P 325 Cll 

(b) Calcutta High Court Original Side 
Rules, Chap. 27 — Conditions in sale by 
Registrar are same as those in ordinary 
contract by vendor and purchaser for sale 
of land — Decree-holder choosing to rescind 
the contract on failure by purchaser to pay 
balance if entitled to forfeit deposit—Con¬ 
tract Act, S. 78—Specific Relief Act, S. 18. 

The conditions in a Registrar’s sale with re¬ 
gard to d -posit and resale are conditions which 
are usually found in an ordinary vendor and 
purchaser's contract for sale of land and in 
such case ordinary rules of English Law fol¬ 
lowed in India should ho applied. 

If the vendor on default by the purchaser 
clicoses to treat the contract as rescinded, tho 
deposit is forfeited. If I 12 chooses to treat it as 
subsisting ho must give credit for the deposit in 
<?aso of deficiency in resale. 

A decree was passed in a suit for recovery of 
money in a deed of charge and tho property 
was put to sale by tho R gistrar. The highest 
bidder deposited a sum in terms of the condi¬ 
tions of the sale but subsequently failed to pay 
the balance of the purchase money. Tho 
decree-holder made an application for an order 
that tho deposit b) forfeited stiting that ho 
bad decide 1 to rescind tho contract. 

Held ; that the decree-holder having decided 
1*0 treat tho contract as rescinded was entitled 


tc forfeit the deposit. 33 Mvl. 178; 38 Mad.. 
801 and English Cases Ref. [P 326 C 1, 2] 

J. C. llazra — for Plaintiff. 

S. N. Barterjee — for Auction-pur¬ 
chaser. 

Judgment. —In this case, the peti¬ 
tioner instituted a suit for the recovery 
of a sum of money due under a deed of 
charge and obtained a decree, under 
which the property charged was put up 
for sale by the Registrar and one 
Khagondranath Pen was declared tho* 
highest bidder and purchaser and paid 
Rs. 7,500 as deposit under the conditions 
of sale. Subsequently, he failed to pay 
tho balance of the purchase money. The- 
petitioner now asks that tho deposit of 
Rs. 7,500 be declared forfeited. He 
states that he decided to troat the con¬ 
tract as rescinded and does not, there¬ 
fore, ask for an order against the pur¬ 
chaser to pay any deficiency arising on» 
a resale. 

My attention has been drawn to 0. 21,. 
R. 86, Civil P. C., which provides that 
in sales of immovable property by the 
Court, any deposit made under R. 84 
may, if tho Court thinks fit, after defray¬ 
ing tho expenses of the sale, he forfeited 
to Government and tho property shall 
bo resold and the defaulting purchaser 
shall forfeit all claim to tho property or 
to any part of the sum for which it may 
subsequently he sold. But S. 129 of the 
Code provides that, notwithstanding, 
anything in the Code, tho High Couit 
may make such rules not inconsistent 
with tho Letters Patent to regulate its 
own procedure in the exercise of its 
original civil jurisdiction. Reading that; 
rule and the section together, I am ofj 
opinion that the rule does not apply 
when a High Court has maderulos regu¬ 
lating its own procedure in the exercise* 
of its original civil jurisdiction which 
are not inconsistent with tho Letters 
Patont. In coming to this conclusion, 
I am not in any way disagreeing 
with the judgment of Mookorjeo 

Ag. C. J., in Virjiban Bass Moot]* ▼- 
Biscstcarlal Ilargovind (I). That case 
dealt with R. 89 and it was held that- 
that rule applied to sales under a mort¬ 
gage decree on tho original side 0 —.. T 
High Court. Tho rules of tho Hign 
Court did not provide for tho matter* 
contained in R. 89 and, as the Code » 
self, except for specific sections, app. 
to all tho Courts of British I ndhoJ?!”-' 

(1) A. I. R. 1921 Cal. 169=48 0*1. 69. 
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ously R. 89 Applied. Tiie position as to 
R. 86 is different, because provision has 
been made in rules, which are not in¬ 
consistent with the Getters Patent, for 
the conduct of sales by tlie Registrar. 
:Tho9e rules are contained in Chap. 27, 
•of the rules of this Court. Under those 
rules the mortgagee has the carriage of 
the proceedings relating to the sale 
which is regulated by conditions in 
writing, under which the purchaser 
must make a deposit of 25 per cent, of 
the purchase-money with the Registrar 
at the time of the sale. R. 19 provides 
that the attorney of the party having 
the carriage of the proceedings shall be 
present at the sale, and under R. 23, if 
the deposit, to which I have referred, is 
•not made, the bid of the purchaser shall 
he rejected and the property again im¬ 
mediately put up for sale unless the 
party having the carriage of the pro¬ 
ceedings decides that the bid shall be 
accepted and time allowed to the pur¬ 
chaser to pay the amount payable by 
him. R. 37 specifically provides that, 
where a sale is set aside, owing to defect 
in title or other similar cause, the pur¬ 
chaser shall receive hack his deposit, 
binder R. 38, the purchaser may ap¬ 
ply for leave to pay the balance of 
Ins purchase-money into Court i. e., to 
pay the difference between the amount 
•of his deposit and the total amount of 
diis bid. 

Under R. 39, any party interested 
may apply to compel the purchaser to 
pay his purchase-money and comply 
with the conditions of sale, and R. 65 
provides the form which must be used 
under this chapter. That form is con¬ 
tained in Appendix J, which sets out 
the conditions of sale. Condition 5 
provides for the deposit of 25 per cent. 
Condition 8 provides for the payment 
the purchase-money after deducting 
the amount«paid as a deposit. Condition 

where fche Purchaser 

inakes default m paying the balance of 
his purohase-money, an order maybe 
‘ ma , by a Judge in Chambers for the 
jesalo of the property and for payment 
j he purchaser of the amount of the 

l - in fcho price which 
may be obtained upon such resale and 

a u d £ xpensas occasioned by 
such default. Presumably “deficiency” 

meang the difference between the amount 
ot the original bid and the amount paid 


on the resale. The condition is silent 
as to whether in calculating that defi¬ 
ciency credit for the amount of the 
deposit must be allowed. 

Condition 11 provides that where 
such a resale is directed, if for want of 
bidders the property cannot be resold, 
the purchaser at the former sale shall 
pay the whole amount of his purchase- 
money .into Court and where the pro¬ 
perty is resold and the price obtained 
at the resale is less than the purchase- 
money payable bv the original purchaser 
he shall pay the amount of the deficiency 
and the costs occasioned by the default. 
Thus under the first part of condition 
14, iu the event of inability to resell 
the property, the purchaser must pay 
the whole of the purchase-money with¬ 
out any allowance for the deposit which 
lie has ,already made, but where there 
is a resale lie shall pay only the amount 
of the deficiency. It will be seen that 
under these conditions there is no 
definite rule providing for forfeiture of 
the doposit and whether my decision 
on this matter be right or wrong 1 think 
it would be much better if a definite 
statement were made in the conditions 
of sale about what is to happen to the 
deposit in case of default by the origi¬ 
nal purchaser. 

In- sales by the Sheriff, which are 
dealt with in Chap. 25 of the rules, this 
question .about the deposit is specifi¬ 
cally provided for. Under R. 7, the 
second condition is that a deposit of 
2o per cent of the amount of the bid 
mast be made. Under Condition 3 
the balance of tho purchase-money 
shall be paid within a certain time and, 
in default of payment within such time, 
the deposit, after defraying expenses of 
the sale, may be forfeited and tho pro¬ 
perty shall be resold and the defaulting 
purchaser shall forfeit all claims to 
the property or to any part of the sum 
for which it may subsequently be sold 
and where the proceeds of the resale 
are less than the price bid by such 
defaulting purchaser the difference shall 
be leviable from him. It will be noted 
that the word used in the latter part 
of this condition is "difference” and 
not deficiency,” i. e., upon such resale 
the purchaser is liable for a sum equal 
to the difference between the price 
obtained on the resale aud the prico 
whioh he originally bid, thus disregard- 
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ing altogether any question of the 
.deposit or its forfeiture. 

The conditions in a Registrar’s sale, 
with regard 'to the deposit and resale, 
are conditions which are usually found 
in nan ordinary vendor and purchaser 
contract for sale of land and, in my 
opinion, the ordinary rules.of English 
Law which apply to such contracts 
must bo applied in the present case, and 
that they have been so applied in India 
is clear upon reference to the cases 
mentioned under the heading "Earnest” 
in the notes to S. 78, Contract Act, in 
Pollock and Mulla’s Text Book (5th 
Edn., p. 454), and to the notes under 
‘‘Return of Deposit” (and cases therein 
mentioned) to S. 18, Specific Relief Act, 
in the same book at p. 858, where the 
English and Indian Cases are discussed. 
Moreover, in the case of Natesa Aiyar 
v. Appavu Padayachi (2), it was held, 
by a majority of the Court, that the law 
of India on this subject does not differ 
from the English Law. 

Thus, to put it shortly, if the vendor, 
on default by the purchaser, chooses 
to treat the contract as rescinded, the 
deposit is forfeited. If, on the other 
[hand, he chooses to treat the contract 
as subsisting, in order that he may 
proceed under tho condition as to resale, 
then, in calculating deficiency which 
may arise thereunder, he must give 
credit for the amount of the deposit. 
A deposit paid under a contract of sale 
serves two purposes. If the sale is 
carried out, it go9s against the pur¬ 
chase monoy, but primarily it is a 
security for the performance of the 
contract. Often it is expressly provided 
in the contract that, in the event of de¬ 
fault, the deposit shall he forfeited, but 
such express provision is not, in my 
opinion, necessary and unless the con¬ 
tract read as a whole shows an intention 
to exclude forfeiture, the vondor is enti¬ 
tled to retain it as forfeited. The posi¬ 
tion is the same if the deposit has boon 
paid to a stake holder or as in this case 


to the Registrar. 

The authorities for this proposition 
are Er, parte Darrell, In re Parnell, 
(3); Hmoe v. Smith (4); Collins v. Slim- 

(2) [1DL3] 88 Mad. 173=21 M. L. J. 483=19 
I. C. 462=(1913) M. W. N, 311. 

(3) [1875] 10 Ch. 512=23 W. It. 810=33 L. T. 

(4) [1384] 27 Ch. D. 89=53 L. 7. Ch. 1055= 
48 J. P. 773=32 W. R. 802=30 L. T. 573. 


son (5); Depree v. Bcdborotigh (6); Hall 
v. Burnell (7). If the vendor chooses to 
treat the contract as rescinded, lie can¬ 
not, of course, cake advantage of the 
condition which gives him a right to 
any deficiency arising on a resale, nor 
can ho recover damages for breach of 
the contract, hut he can retain the- 
deposit as forfeited. If subsequently he 
resells the property, lie does so as abso¬ 
lute owner and has no further recourse* 
against the defaulting purchaser. The- 
vondor can treat the contract as re¬ 
scinded if the purchaser has expressly 
repudiated it, or if there has been im¬ 
plied repudiation, such as failure to- 
complete on the due date : Howe v. Smith 
(4). If the vendor decides not to treat- 
the contract as rescinded but to enforce* 
it by resale and, by having recourse 
to the defaulting purchaser for any 
deSciency upon resale, then, in cal¬ 
culating that deficiency, he must give- 
credit for the amount of the deposit : 
Ockenden v. Henley (8); Howe v. Smith 
(4); Shuttleworth v. Clews (9); Vellore 
Taluk Board v. Gopalasami Naidu (LO). 
That being, in my opinion,the legal posi¬ 
tion as to the deposit in this case and, 
in view of the fact that the mortgagee 
who had the carriage of the proceedings 
decided to treat the contract as rescind¬ 
ed, he is entitled to forfeit the deposit, 
and to take it in part payment of the 
mortgage debt. I make an order against 
the mortgagor for resale of the mort¬ 
gaged properties. The mortgagee is 
entitled to the costs of this application 
to be paid by the purchaser. 

r.M./r.K. Order accordingly. 


(5) [1933] 11 Q. B. D. 142=52 L. J. Q- B. 419 
=48 L, T. 828. 

(6) [1853] -33 L. J. Oh. 131=3 N. R- 137=9 
L. T. 533=12 W. R. 191. 

(7) [1911] 2 Ch. 551=81 L. J. Ch. 46=55 S- 
.7. 737=105 L. T. 407. 

(8) [1858] E. B A E. 485=4 Jur. (n. s.) 999 

=27 L. J. Q. B. 361. ... 

(9) [1910] 1 Ch 17G=79 L. J. Ch. 121=1°* 
L. T. 708. 

(10) [1914] 98 Mai. 801=26 1.0.226=17 
L. T. 84 (F. B.). 
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B. B. Ghose and S. K. Ghose, JJ. 
Sari Bandhu Pal and others —Plain¬ 
tiffs—Appellants. 

v. 

. Hari Mohan aud others —Defendants 
■—Respondents. 

Appeal No. 389 of 1928, Decided on 
12th August 1929 from original order 
of First Sub-Judge, Dacca, D/- 17th July 
1928. 

* (a) Civil P. C., O. 30, R. 10-Person 
carrying on business in firm’s name dying 
during pendency of suit—His legal represen¬ 
tative should be brought on record—Civil 
P. C..O. 22, R. 6. 

If a person, carrying on business in the 
name of a firm, dies during the pendency of 
the suit instituted as against the firm, it is 
necessary to bring his legal representative on 
the record to have a proper decree made id the 
suit. If it is not so doue, then the decree is 
made against a dead man, having a different 
name, and in that caso the decree bocomes an 
absolute nullity. [p 32 s C 1] 

• (b) Civil P. C., O. 30, R. 10—Person carry¬ 
ing on business in firm’s name—Suit can be 
brought in his name, 

The position of a person carrying on business 
jn a firm s name is only that of a person who 
lias got an alias, and a person desiring to suo 
him ciin suo him in his other name.fP 328 C 1] 
ic) Execution — Decree binding — Person 
carrying on business in firm’s name—Death 
during pendency of suit—Executing Court 
can enquue whether decree is nullity. 

Where a person, carrying on business in 
firm 8-namo, dies during the pendency of a suit 
framed against the firm's-namo. an d a decree is 
passed, tho executing Court has jurisdiction to 
enquire into the question whether the decroe is 

,, ^ „ CP 323 C 2] 

tr2'A-- C 7 l1 , P ' C - 0 21 « R-61-Per.on 
flrm ‘ "“me-Property of firm al- 
tached before h,« death-Legal repre.enta- 

Whflnfa COnte " d that property i. per.onal. 

not V n h s=«% f ' tr “ d,Dg iu 11 fir “’s-name does 
t0 ‘ he Properties bjing attachod ba- 

ti J d8m0nt m suit a 8“inst tho firm the 

MntindTh S ? n fu tiV ° 8 ° f that P° r30n cannot 
contend that the properties are his persoual 

properties and not of the firm. [P 327 Q 1 ] 

cJ^ a r resh Chandra Sen Gupta, Urukram - 
das Chuokerbutty and Bama Prosanna 
Sen Gupta—tor Appellants. 

Til , arat l P' i ^ ndra Roy Choudhury and 
deabs k C,iandra Das ~t°r Rospon- 

i9 aQ a PPaal 

to m ti Sm0Qb ' debfcors who cla «med 
harnlh., P 9 i r 0 i > 1 : es 0 nt ativ 03 of one Dina- 

ordbi, /^ T UQSfc f an order of the Sub- 

ti Q d n tn!k JU ^° rofu3in 8 ^eii- applica- 
fcton 0 the eff 0J t that a decroe obtained 

rnfod d 0 f eQdant.firm cannot be exe- 

wte befnTf C0 f fcj -ia Proportie 3 which 
Veto being sought to be sold in execu¬ 


te n of the decree. Tho decree was ob¬ 
tained by the respondent-firm against a 
firm named Bonamali-Dinabandhu Pal. 
Certain properties were attached before 
judgment and tho decree-holders now 
seek to enforce their docreo by tho sale 
of those properties. The firm of Bona¬ 
mali-Dinabandhu Pal carried on busi¬ 
ness as dealers in piece goods at Dhamari 
Bazar in the district of Dacca. The ob¬ 
jections raised by the appellants in the 
Courts below were twofold. The first 
was that tho firm of Bonamili-Dina- 
bandhu Pal was a one-man firm the 
owner of which was Dinabandhu Pal 
alon9. When the suit was pending in 
the High Court, Dinabandhu died and a 
decree was made against the firm Bona¬ 
mali-Dinabandhu Pal after the death of 
the sole proprietor of the firm Dina- 
bandhn Pal. The decree made by the 
High Court was, therefore, void. Al¬ 
though it purported to be a docree 
against the firm, it was really a decroe 
against Dinabandhu Pal deceased and 
as no decroe could have been passed 
against the dead man, the decree is void 
as having been made without substitut¬ 
ing his heirs and it cannot, therefore, be 
oxecuted. The second objection was 
that the properties against which execu¬ 
tion is sought to be levied wero not pro¬ 
perties belonging to the firm and, there¬ 
fore, execution cannot proceed as agaiust 
those. The learned Subordinate Judge 
has rejected both the objections raised 
by the appellants before him. He had 
the plaint in the suit filel in the High 
Court before him and ho held that the 
decree was against the firm of Bonamali- 
Dmabandhu Pal. As an executing Court 
he could not gj behind the decree and 
he relied for that proposition on the 
case of Gorachand Haidar v. Profulla 
Kumar lioy (l). With regard to the 
second point he was of opinion that 
under O. 21, R. 50, the plaintiff firm is 
entitled to exeoute their decree against 
the properties which were attached 
before judgment during the lifetime of 
Dinabandhu Pal who raised no objec¬ 
tion whatsoever to the attachment whe¬ 
ther these properties were of the defen- 

danb firm °r the personal properties of 
Dinabandhu Pal. 

The learned advocate for the appol- 
knts contends that the appellants are 
entitled_to _3ucceed in the i r ap pga 1 on 

(1) A.I.R. 1925 Oil. 907=53 Cal. 1G3 (P.B.), 



Calcutta IIam Bandhu v. Haul Mohan (B. B. Ghose, J.) 1933 


either of the two grounds. The first 
ground that he urged was that the decree 
was void as having been passed against 
a dead man. it is hardly necessary to 
repeat that the rule allowing a person to 
sue a firm in the name of the firm is 
only a short way of describing the de¬ 
fendants. The suit is really brought 
against the members of the firm. There 
are certain other provisions in 0. 30, 
Civil T. C., relieving the plaintiffs from 
taking certain steps with regard to 
service of notice or the substitution of 
the heirs of a partner if he happens to 
die during the pendency of the suit. 
The relevant rule that we need refer to 
at present is R. (4), O. 30. That rule, 
however, applies in terms where the 
members of a firm consist of two or 
more persons. The question is what 
rule should apply if. a firm consists of 
only one person, or in other words, if 
one person carries on business in the 
name or style other than his own name. 
This is covered by R. 10, O. 30 which 
provides that 

“any person carrying on business in a name or 
style other than his own name, may be sued 
in such name or style as if it wore a firm-name; 
and so far as the nature of the case will per¬ 
mit, all rules under this order shall apply.” 

Tho question is what would happen if 
a person carrying on business, in the 
name of a linn dies during the pendency 
of tho suit. It cannot he disputed that 
if a man dies before any suit is institu¬ 
ted against him, the suit would ho in- 
fructuous as having been brought against 
the dead man who used to carry on 
business under an alias. As I under¬ 
stand it, the position of a person carry¬ 
ing on business in a linn-name is only 
that of a person who has got an alias 
and a plaintiff desiring to sun him can 
sue him in his other name. If during 
.the continuance of the suit that person 
•dies, it is necessary, in my opinion, to 
!bring his legal representatives on the 
(record to have a proper decree made in 
the suit. If the plaintiff fails to do so, 
then the decree is made against a dead 
man, having a different name from his 
own proper name, and in that cise tho 
decree would ho an absolute nullity. 
Tho point raised in this case is free from 
authority and Dr. Sen Gupta says that 
after his research ho has nob been able 
to find any case actually governing the 
position. It appears, however, that 
there is a cognate rule under tho Kulo3 


of the Supremo Court in England which 
is O. 48-A, R. 11. No decided case has 
boon cited in the last edition of tho 
Annual Practice of 1929 on the question 
as to what would happen on tho death 
of a person carrying on business in a 
firm-name. • The learned Editors give 
the following note at p. $G2: 

“After the death of a person carrying on 
business in a name other than his own, no 
action can be brought against tho firm 
e. g., a firm s debt oo nomine. Proceedings 
would have to hi instituted against the execu¬ 


tors. 


* i 


This confirms ine in tlie view already 
indicated that the suit would be really 
against the person not in his proper 
name but in tho assumed name or an 
alias. 

Tho learned advocate for tho respon¬ 
dent, Mr. Roy Choudhurv refers to 
R. (4), 0. 3D and .contends that where 
on the face of it the decree is agaipst a 
firm and it was not brought to the 
notice of the High Court that it was a 
one man firm tli9n R. (4) would apply 
and the decree should be considered as 
a valid decree; and lie further contends, 
as the learned Subordinate Judge 
appears to have held, that the natter 
whether tho docree is a valid decree or 
a void decree, having boen passed 
against a dead man, cannot bo en¬ 
quired into by the executing Court 
under the authority of tho Full Bench 
case referred to by the Subordinate 
Judge. In my judgment, the Full Bench 
case lays down tho exact proposition 
that where tho decree is a nullity on 
tho ground that the Court had no juris¬ 
diction, whether pecuniary or territorial 
or in rospoct of tho judgment-debtors 
person to make tho decree, the execut¬ 
ing Court is entitled to refuse to execute 
the decree on tho ground that it was 
made without jurisdiction. In this 
caso if tho person against whom tho 
decree was made was already dead at 
tho time of the decree it can hardly bej 
said that the Court had any jurisdic¬ 
tion in respect of the defendant’s por- 
son. In that caso tho decree would 
undoubtedly ho a decree made without 
jurisdiction and would he a nullity and, 
in my opinion, the executing Court can 
enquire into the question whether f J) 0 
decree would he a nullity or not. 1° 
this case, the appellant alleged i n 
Court below that Dinabandhu bad d'oc 
during the pendency of tho suit in l ,0 . 
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High Court and that lie was the sole 
proprietor of the firm. The respondents 
decree-holders, on the other hand, 
alloged that the firm was not a one 
man firm but that there were two part¬ 
ners, Dinabandhu and his brother 
Jagabandhu Pal. If the fact is esta¬ 
blished that the firm Bonainali-Dina- 
bandhu Pal consisted of two or more 
members, then it cannot be disputed 
"that 0. 30, It. 4, will come to the assis- 

*u ,1Ce Tv°^ ^' 0 firm, assuming 

that Dinabandhu died during the pen¬ 
dency of the suit before the decree. 
Phis question, however, has not been 
investigated by the learned Subordinate 
dudge. Before the matter can finally 
be decided, this question should be 
gone into and as the respondent did 
nob admit that Dinabandhu actually 
died boforo the decree was made, that 
question will also be enquired into. 

Pile next contention that is raised on 
ho half of the appellants that these pro- 
perties were the personal properties of 
Dinabandhu and not the assets of the 
him really contradicts the first point 
that lias been raised by Dr. Sen Gupta, 
hocause if it ls a one man firm, the 
cieditors may proceed against the pro¬ 
perties whether it was personal pro¬ 
perty or the firm’s property. 

i l „. T . ,l f r ®i s - however, another point on 
(which the appellants must fail with 
I regard to this claim of theirs. The 
properties against which the decree- 

. vor d o e ‘ S f , wa ' lfc , fc .° proceed in execution 
DinabanAh^P , bef ° re iud 8 mont when 

Dinabandhu lal was admittedly alive. 

Drone!!^ lai n 0(1 any ob i° cfc 'on that the 
|W ei ^i COl i Id not bo attached for the 
,debt o the firm. What Dr. Sen Gupta 

jseems to urge was that thore wore do 

: T Which showed tha t these pro- 

! nr l?n- Vei u purchftS9d fa y some anoes- 
: tor o Dmabandhu and, ithevefore were 

W ha? S M 63 ° f the firm - E7en awum- 
clmsed fc( 18 prop ? rties were so pur- 

ton T havdly be quos- 

on that Dinabandhu treated them as 
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dc cree-holders proceeding in execution 
against these properties. 

It is necessary to mention ono other 
point. It was argued by the respon¬ 
dent that the present "question does not 
fall within S. 47 of the Code. His con¬ 
tention was that the appellants did nob 
come as legal representatives of the firm 
of Bonamali-Dinabandhu Dal but that 
they came as legal representatives of 
Dinabandhu Pal alone. That point is 
well answered by the appellants by 
saying that although the suit was in 
the firm name of Bonamali-Dinabandhu 
Pal, it was really against Dinabandhu 
Pal by his second name and, as a matter 
of fact, they came before the Court as 
legal representatives of Dinabandhu Pal 
and, therefore, they could raise this 
question under S. 47. 

The result is that the order of the 
Subordinate Judge is set aside and the 
case sent back to him for taking evi- 
denco on both sidee on the question as 
to whether the firm of Bonamali-Dina- 
bandhu Pal had two or more partners 
at the time when the suit of the plain¬ 
tiff farm was brought against it and 
secondly, whether Dinabandhu Pal died 
after the suit and before the decree 
made by the High Court. The lower 
Uourt will then proceed with the 
matter as indicated after coming to 
findings on the points stated above.' 

Costs i n thig app0a , wilUbid9 thQ 

result the hearing fee being assessed at 
five gold mohurs. 

S. K. Ghose. J. —I agroo 
V.S./r.k. Case remanded. 
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B. B. Ghose and S. K. Ghose, JJ. 

Akshoy Kumar Roy Choudhrij -Do 
creo-holder—Appellant. 

y. 

Abdul Kader Khan and another— 

•Judgment-debtors—Respondents. 

Appeal No. 128 of 1929, Decided or 
nth August !929, from appellate ordei 
of Dist. Judge, Khulna, D/- 15th Nov¬ 
ember 1928. 

* LimiUti 0 ", Act, Art. 181-Application 
for revivuw execution proceeding i, gov¬ 
erned by Art. 181 unle„ decree-holder I. 

SbuSiST" 1 Uking aClion in pursuance 

o 0a A d-n a r!l Cati0n f °J rov * v ' n 8 execution nro- 
ooodmg3 is governed by Art. 181. The gone- 

»DDlS n in P 8 ° f sus P° nsi0Q of limitation 0 fu be 
appliod in eases where n decree-holder is pte- 
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vented under circumstances from taking action 
in pursuance ofiiis-rights. [1* 332 C 1; P 331 C2] 
An application for execution was made by a 
docreo bolder on 9oh December 1021 and the 
properties of the judgment-debtor were sold in 
execution of the decree on 23rd February 1022 
when a third person became the auction-pur¬ 
chaser, The judgment-debtor having objected 
the sale was set aside on 5th July 1023. The 
auction-purchaser appealed against the order 
which was confirmed on appeal on 27th March 
1924. The decree-holder filed a fresh^ applica¬ 
tion for execution of the decree on loth Decem¬ 
ber 1026 . 

Held : that the time for reviving the execu¬ 
tion proceedings accrued on 5th July 1023 when 
the execution proceedings were at -an end, the 
sale being set asido. The present application 
being made on 15th December 1026 more than 
three years after the right to apply accrued, 
was barred. The decree-holder could not take 
advantage of the appeal by the auction-pur- 
chasor and count the period from the date of 
order of appellate Court. The appeal by a third 
party could not prevent the decree-holder from 
making a fresh application for execution of his 
decree': 12 M.I.A. 214 { P . C.); .1. I • R. 1021 
P. O. 31; 33 AIL 21, Ref. \ 27 All. 331 IP. C.) 
and ,1. /. R. 1921 Cal. 591, Disf.[P 332 Cl, 2] 

Sarat Chandra lloy Choudhury, Ra- 
jendra Bhusan Baksi and Nirode Bandhii 
Roy —for Appellant. 

llemcndra Chandra Sen —for Respon¬ 
dents. 

B. B. Ghose, J.—This is an appeal 
by the decree-holder against an order 
of the learned District Judge of Khulna 
dismissing an application for execution 
preferred by him and reversing the order 
of the Munsiff of Bagerhat. The facts of 
the case are rather complicated and they 
havo been stated elaborately in the 
judgment of the learned Judge. There 
wore various proceedings between the 
decree-holder and the judgment-debtor 
which 1 do not think is necessary to ro¬ 
tate for the purpose of this appeal, 
as in my judgment this appeal may bo 
disposed of on one of the grounds dealt 
with by the learned District Judge. The 
facts relevant for understanding that 
point will only be stated by me. A con¬ 
sent decree was obtained by the appel¬ 
lant as against the respondent on 8th 
March 1915. The decretal amount was 
payable in 12 instalments and there was 
the usual provision that in default of 
payment of one instalment the whole am¬ 
ount would bo due. The judgment-dob- 
tor made payments till 1920, the last 
payment being on 7th May 1920. It is 
not necessary to relate for the purposes 
of this judgment the intermediate pro¬ 
ceedings which took place between the 


parties as regards the decree being made 
final as the original decree was a decree 
on a mortgage. On 9th December 1921 
an application for execution was made 
by the appellant. The properties belong¬ 
ing to the judgment-debtor were sold 
on 23rd February 1922 and a third per¬ 
son became the auction-purchaser at the 
sale. The judgment-debtor applied for 
setting aside the sale and it was sot 
aside on 5th July 1923. The auction- 
purchaser preferred an appeal against 
that order which was confirmed by the 
appellate Court on 29th Maich 1924. 
The present application out of which 
this appeal arises was made for execution 
by the appellant on 15h December 1920. 
The learned Judge lias held that this ap¬ 
plication was barred on these facts. It 
is only necessary to state that the 
learned District Judge held that the ap¬ 
plication was unsustainable on other 
points; but it is not necessary for me to- 
state them now as, in my view, the caso 
can be disposed of on this short point. 

On behalf of the appellant Mr. Roy 
Chowdhury has argued that the learned 
Judge was in error in holding that the 
application was barred by limitation and 
in support of his contention he relies- 
mainly upon two ca3es which aro rele¬ 
vant to the point, the first of them being 
the case of Sheikh Kamaruddin Ahmad 
v. Jawahir Lai (l). I do not think that 
upon the facts of that case the principle 
laid down thoro can be said to apply to- 
the present case. What hapioned in that 
caso was this; The decree-holder applied- 
for execution of his decree and notwith¬ 
standing the objections by the judgment- 
debtor, an order was made on 18th De¬ 
cember 1888, that the execution should 
proceed. Certain orders were mado as 
regards the execution which, according 
to the procedure in the North- W estein. 
Provinces, could bo carried on only by 
the Collector. While those execution 
proceedings were pending and at aa 
early stage of .their progross, on lotli 
February 1889 an appeal was brought 
in the High Court against the original 
order of 18th December 18S8 undoi 
which the execution proceeded. J-lie 
High Court on 7th January 1890 allowed 
that appeal on grounds which is unne¬ 
cessary to relate. On a further appea 
to Her late Majesty in Council 
‘ (1) [1905] 27~AU. 331=32 I.A-. 102=8 SK- 81 
(P.C.j. 
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cision of the High Court was reversed, 
the judgment of the Board being deli¬ 
vered on 24th November 1894, and em¬ 
bodied in an order in Council of 12bh 
December 1894. Then an application 
was made by the decree-holder to pro¬ 
ceed with the execution of his decree on 
23rd November 1897, and the application 
asked by its terms that the execution 
case instituted in August 1888 which 
was sent to the Collector’s Court on 23rd 
Decomber 1888 may be revived. The 
objection of tho judgment-debtor was 
that the application was barred by limi¬ 
tation. The High Court held that it 
was not a fresh application but one 
praying the Court to revive the suspen¬ 
ded order and permit it to be pushed 
through to completion. The judgment- 
debtor appealed to the Privy Council 
and their Lordships held that the appli¬ 
cation was not barred. T^eir Lordships 
observed as follows: 

“If the appeal to tho High Court against 
thoso proceedings and tho judgment of that 
Court, and tho appeal to Hor Majosty in Coun¬ 
cil rendered necessary by that judgment, had 
not intervened to interrupt the course of the 
execution, there was nothing in the terms of 
the order to preciudo the decree-holder from 
coming again to the Court, satisfying the con¬ 
ditions indicated in the ordor, and obtaining 

the transmission of the case to tho Collector’s 
Uourt. 


What their Lordships said referred to 
the fact that on appeal by the judgment- 
debtor the High Court held that the de¬ 
cree could not be executed. When that 
order stood, the decree-holder could 
take no steps in execution and it was 
only by an appeal to the Privy Counoil 
which reversed the decision of the High 
Court that the decree-holder was able to 
proceed with the execution and, there¬ 
fore, under these circumstances, their 
jjordships observed that these orders had 
intervened to interrupt the course of the 
execution. . In the present case, there 
is nothing to interrupt the course ef the 

®* e 5“‘ l ° n , aft ® r J he 8a le was set aside 
on 5th July 1923. It is argued by the 

learned advocate that because the auc- 

of 0 ?;f U T°, ha3e f; appealed a 6 &inst the order 
of 5th July, the whole thing was let 

loose and the execution proceedings 
were continuing and, therefore, the de¬ 
cree-holder was prevented from making 
Jhe application. I do not think that 
that argument j a sound. R 5> Q 4 , 

Uml p. C., provides that an appeal shall 
not operate as a' stay of proceedings and 


an appeal by a third party cannot, in my 
opinion, prevent the decree-holder from 
making a fresh application for execution, 
of his decree. The learned advocate 
next referred to the ease of Jira Bibi v. 
Majiruddin (2). There, a sale was held 
on tho application of tho decree-holder 
on 3rd May 1909 when the decree-holder 
himself became the purchaser. The 
usual application by the judgment-deb¬ 
tor for setting aside the sale was made 
and the sale was set aside on 14th Feb¬ 
ruary 1911. The learned Judges said 
that the position then was that no pro¬ 
ceedings in execution could be taken so 
long as the sale was in operation from 
3rd May 1909 to 14th February 1911. 
There cannot be any question that when 
the sale was in operation in execution 
of the decree of the decree-holder, he can¬ 
not prefer a fresh application for execu¬ 
tion of his decree. 

It is only when the sale is set 
aside and nothing to prevent the execu¬ 
tion of the decree that the decree-holder 
can tako fresh proceedings. In that 
case the learned Judges cited a large 
number of cases in support of tho pro¬ 
position they laid down and there can¬ 
not be any question with regard to the 
correctness of the proposition. The 
whole difficulty is with regard to the 
contention that when there is an appeal 
against an order setting aside the sale 
by an auction-purchaser, the decree- 
holder should be considered to be pre¬ 
vented from making a fresh application 
for execution of his decree. There is' 
no provision in the Limitation Act 
which would extend the period of limi- 
tation in such a caso. The general 
principles of suspension of limitation 
might bo applied in cases where a plain- 
till or a decree-holder is prevented, 
under the circumstances from taking; 
action in pursuance of his rights. The 
principal case as regards suspension of 
limitation or rather of the cause of ac¬ 
tion arising after certain previous pro¬ 
ceedings had terminated is that of 
Ranee .Sumomoyec v. Shooshee Mokhce 
Burmania (3). A case with regard to 
the right of a decree-holder to apply for 
execution of the decree accruing several 
years after the decree was made will be 
found in Rameshwar Singh v. Home- 

(2) A. I. R. 1921 Cal. 594. ~ 

(3) [1867-69] 12 M. I. A. 244=11 W, R, 5=2 
Suther 173=2 Sar. 424 (P. 0.). 
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shvar Singh (1). But those principles 
cannot, in my opinion, he applied in the 
{present case. It is well known and it 
is conceded that an application for re¬ 
viving execution proceedings is gover- 
|ned by Art. LSI, Lim. Act and the time 
from which the period begins to run is 
when the light to apply accrues and it 
it settled that the time runs from the 
date the right to apply first accrues. 
As an illustration the case of d /ad ho 
Ham v. Nika I Singh (5) may be refer¬ 
red to. That was a case in which a 
mortgagee applied for making a final 
decree more than three years after the 
preliminary decree was passed and 
more than three years after the pe¬ 
riod allowed to the judgment-debtor 
to pay the amount of the decree. The 
right to apply first accrued after the 
expiry of what is called the period of 
grace.” But the mortgagor preferred 
an appeal against the .preliminary 
decree and on appeal and a second 
appeal the preliminary decree was 
sustained by both the Courts. After 
the decision of the second appeal 
the mortgagee applied for making a 
final decree. The learned Judges held 
that the application which was gover¬ 
ned by Art. LSI, him. Act, was birred 
by limitation. They observed that li¬ 
mitation should he computed from the 
time when the right to apply first ac¬ 
crued. It should he noted that the 
time for piyment of tho money by the 
judgment-debtor was not extended by 
tho appellate Court. Under these cir¬ 
cumstances, it seems to me that tho 
learned Judge was quite right in hol¬ 
ding that the time for reviving tho 
execution proceedings which terminated 
by the sale being set aside on 5th July 
1923, accrued on that date and as the 
|present-application was made on 15th De¬ 
cember 1926, it was barred being made 
more than three years after tho right 
to apply accrued. The decree-holder 
cannot take advantage of tho appeal'by 
tho auction-purchaser and count the 
period from tho date of the order of the 
•appellate Court affirming the order of 
the trial Court on 29th March 1923. 

It is, however, contended on behalf 
of tho appellant that it would ba ox- 
tremely inconvenient to allow tho de- 

(4) A. L R. 1921 l\G.:3l-4S 1. A. 17 (P.C.). 

(:#) [1016) 33 All. 21 —3D T. C. 431 — 13 
A. L. J. 985, 


cree-holder to present a fresh applica¬ 
tion for selling the very mortgaged pro¬ 
perty which had beau sold in the pre¬ 
vious execution proceedings during the 
pendency of the appeal by the auction- 
purchaser. He argues that if on appeal 
by the auction-purchaser the order of 
tho trial Court had been set aside, vari¬ 
ous complications would arise if the 
decree-holder in th3 meantime was al- 
lowed to sell the property over again 
and it was purchased by another auc¬ 
tion-purchaser. It is true tliafc com¬ 
plications would arise in such a case, 
because if the order of the trial Court 
was set aside on appeal, the first auction- 
purchaser would get the property from 
the date of his purchase and the second 
auction-purchaser would get nothing. 
But that is a matter which I think wo 
need not take into consideration in de¬ 
ciding the question whether the applica¬ 
tion of the decree-holder was barred by 
limitation or not. We cannot extend 
the rule of suspension of limitation by 
referring to inconveniences which might 
occur if the decree-holder was permit¬ 
ted to present a fresh application. If 
the decree-holder had presented au ap¬ 
plication within the period of limita¬ 
tion from 5th July 1923, the Court might 
on the application of any interested 
party stay proceedings. That might 
have saved any complications which 
might possibly arise by there being two 
concurrent proceedings. In this case 1 
do not propose to say anything with re¬ 
gard to the question as to what would 
have happened if tho decree-holder had 
appealed against tho order setting aside 
the sale on 5th July 1923. In my opi¬ 
nion, there is no reasonable doubt tha 
the decree-holder cannot take advantage 
of an appeal preferred by the auction- 
purchaser against that order. The ap¬ 
peal, therefore, fails and must stand 
dismissed with costs. Hearing too. 
three gold moliurs. 

S. K. Ghose, J.— 1 agree. 

r.M./r.K. Appeal dismissed. 
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Lort-Williams, J. 

Shamsul Hug —Plaintiff. 


v. 


Secy, of Stale — Defendant. f 

Small Cause Court Suit No. 2L62 
1928, Decided on 16th January 

(a) Tori— Conversion - Railway 
to make delivery of good* to which 
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lignce is lawfully entitled is guilty of deten- 
tion and conversion of goods-— Nolice lo 
Commercial Chief Manager is sufficient 
notice where there is no official as “Mana¬ 
ger"'—S. 77 refers to destruction or deterio¬ 
ration of goods and is applicable to cases of 
conversion—Railways Act, S. 77. 

P despatched to himself as consignee som 6 
bandies of goat skin from C to //. Later on 
ho went to// and having paid tho freight de¬ 
manded tho goods. The railway officers ro- 
fus3d to hand fcbom over on the ground that 
ono of tho bundles appearod to bo difTereut 
from tho ouo despatched and was 30 seers short 
iu weight. Thereupon P's pleader wrote to tho 
Commercial Chief Managor at II setting out 
the facts, drawing attention to the falling 
market and to tho fact that the skins were get¬ 
ting damaged and worthless in tho goods oifice 
and demanding price. The Manager replied 
that the consignment had been handed over to 
Government Railway Police asking P to com¬ 
municate with tho Sub-Divisional Officer. 

Held : that the railway authorities not only 
broke their contract of carriage and committed 
the tort of detinue but wero guilty oi conver¬ 
sion of P's gccds. The orders of the police wore 
no excuse for tho torts committed. (P 334 C 1 ] 
(b) Railways Act, S. 77—In railways ad¬ 
ministered by Government, notice to Chief 
Commercial Manager is sufficient. 

In tho case of a railway administered bv 
Government there being no such official called 
ns tho Manager, a notice sent to tho Chief 
Commercial Marugor is sufficient and fulfils 
tho requirements of S. 77. fp 334 (; 01 

(c) Railway. Act, S. 77-S. 77 is inappfi- 
cable to conversion of goods. 

Section 77 refers only to loss, destruction ordc- 
wrioratiou of goods nnd has uothing to do with 

1923 rL 7 \o' C ,?“ vor8ion of Bonds: A. I. R. 

Lai, [id. on. fp oqi n oi 

(d) Railway. Ac., S. 77-Object of S. 77 U 

to prevent .(ale and di.hone.t claim.—It i« 
intended a. weapon of defence against fraud 
«nd not a. mean, to enable railway authori- 
U “ lo deprive customer of just due.. 

The object of S. 77 is to prevent stale nud 
possibly dishonest claims for loss, when owing 

trni e a ay f' fc m ' 8 , bt l bo . im P ossibl ° to traco the 

when the VvM h0Ck th ° a,lc S atious made, and 
- -u necessary to rebut a dis- 

£ Sni^i m,ght "° ,onfier bo avft ilable. It 
£ d a9 " W0ft P 0n of def onco against 

fraud not as a means to enablo tho railway 

l ? n6t h dnei leSt0dOPriVOtb0lr CUstomcrR of their 
T n'rr . [P 335 C 1 ] 

J. C. Hazra—tov Plaintiff. 

Westmacott— f or Defendant. 

Tni° n fcho SQCOnd day of 
liimsilV 7 th ° pe . tlbloner despatched to 
Jint ! - a3 C , ons, fi neo throe bundles of 
£ U T Chat,a rail 'vay sta- 

0Ver th0 E - T - Railway. 

K hr.i 2th - J 1 U .. y be W6nt fco Howiah goods 
P , a,dthe railway freight and de- 

“? a , nded h , e g00d3 * Tho ^Iway offi. 

8 j to hand tl,em over on the 
ground that one of tho bundles ap¬ 
peared to bo different from the ono 


despatched, and was 30 seers short in 
weight. The petitioner pressed them 
for delivery under short receipt to 
avoid loss and depreciation in market 
value, but this was refused. 

On 26th September the petitioner’s 
pleader Satya wrote to tho Commercial 
Chief Manager, Howrah, setting out the 
above facts, drawing attention to the 
falling market and to the fact that the 
skins were getting damaged and worth¬ 
less in the goods office, and demanding 
the price. 

To this letter the Chief Commercial 
Manager replied sending a copy of his 
office letter dated 2nd August which 
had been written to the petitioner's 
pleader Provash Chandra Biswas in 
which it was stated that the consign¬ 
ment had boen made over to the Govern¬ 
ment Railway Police, Howrah, under 
orders of the Sub-Divisional Officer, 
Rampurhat, and asking the petitioner 
to communiciate with the Sub-Divi¬ 
sional Officer. 

On 7th May 1923 tho petitioner’s 
pleader S. R. Bauerjeo wrote a letter 
to tho Agent, E. I. Railway, Calcutta, 
again sotting out tho facts, saying i Ut . 
fcher that it was no part of his client’s 
businoss to communicate with tho Suh- 
Divisional Officer and again demanding 
tho price. 

To which ho received a reply from 
tho Managor stating that tho consign- 
ment.had beon made over to tho Govern¬ 
ment Railway Polico, Howrah, under 
orders of tho Sub-Divisional Officer, 
Rampurhat, and since forwarded to Ram-’’ 
purhat under his ordors where ho could 
provo his claim to tho goods and tako 
delivery, further stating that the rail- 
way could admit no liability inasmuch 
as they merely carried out tho ordors of 
the Sub-Divisional Officer. 

Subsequently the petitioner received 
a letter dated 22nd August 1923 saying: 
that the consignment would ho avail¬ 
able for delivery at Howrah goods 
office within a day or two. 

Tho petitioner wont to take delivery 
but found that tho skins were so de¬ 
teriorated that they wero only lit to be 
thrown away, and very naturally he 
declined to tako delivery. 

On 28th Novombor 1928 lie filed a 
suit in the Small Cause Court against 
the Secretary of State claiming the 
prico of the goods as compensation for 
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the refusal to deliver. The defendant 
pleaded absence of notice under S. 77, 
Railways Act and on 28th May 1929 the 
Judge declined to take evidence and 
summarily dismissed the suit on 
this plea. 

On ith June 1929 the petitioner ap¬ 
plied for a new trial and this applica¬ 
tion was dismissed by the Full Bench 
on 18th July. Thereupon the petitioner 
moved this Court under S. 115, Civil 
P. C., to set aside the orders of 25th May 
and 18th July and ordered the suit to be 
reheard on the merits. 

The defendant did not appear to show 
cause, and the rule was made absolute. 
Subsequently the defendant asked for a 
reviow which was granted. 

1 confess that I do not know whether 
I am tho most astonished by the course 
taken by the railway authorities or by 
those who advise tho Secretary of State, 
or by the learned Judges of the Small 
Cause Court. The railway authorities 
not only broke their contract of carriage 
and committed the tort of detinue, but 
were guilty of conversion of tho peti¬ 
tioner's goods. 

The goods belonged to the petitioner 
and when he had paid the freight, and 
demanded them ho was entitled to have 
them handed over to him immediately. 
The railway authorities had no right 
oither to hand them over to tho police 
or to refuse to give them to the peti¬ 
tioner. Tho orders of the police are no 
excuse for the torts which they have 
committed. 

Tho fact that some of tho goods were 
missing made no difference. The rail¬ 
way authorities should have handed 
over tho goods to tho petitioner on short 
receipt, as requested and left him to 
take whatover action he thought tit with 
regard to the missing skins. 

Every step taken by the railway offi¬ 
cials was as improper and as illegal 
as it could be. But far from being 
apologetic for their irregular and high 
handed behaviour, they have sought to 
escape from their just liabilities by rais¬ 
ing the plea that they have not received 
the notice of claim, required by S. 77, 
Railways Act and this plea has been ac¬ 
cepted by a Judgo, and a Full Bench of 
tho Small Cause Court. 

In the first place the notice given was 
ample to fulfil tho requirements of the 
section. The letter of tho 2Gth Sep¬ 


tember 1927 was addressed to the Com¬ 
mercial Chief Manager, Howrah. The 
section requires the claim to be pre¬ 
ferred in writing to the railway ad¬ 
ministration. Railway administration 
is defined by the Act to mean the Mana¬ 
ger of the railway in the case of a rail¬ 
way administered by the Government 
such as tho E. I. Railway and S. 140 
provides that any notice required to be 
served on a railway administration may 
be served in the case of a railway ad¬ 
ministered by the Government, on the 
Manager, and in the case of a railway 
administered by a railway company on 
the Agent. The word “may" has been 
held to mean “must” but with these 
decisions I do not agree. 

On the E. I. Railway there is not any 
official called the “Manager.” The Chief 
Official is callel tho “Agent.” But there 
is an official called tho Chief Commercial 
Manager, 

I have no doubt, even upon the facts 
now before me that in the circumstances 
of this case the petitioner’s was a suffi¬ 
cient notice within tho meaning of the 
Act. But the Small Cause Court re¬ 
fused to take any evidence on that point 
or on any other. It may well be that 
the Chief Commercial Manager is the 
person appointed by tho E. I. Rail¬ 
way to receive notice of claims, or 
that the notice was communicated by 
him to tho Agent. And it may well be 
argued that where in the case of a rail¬ 
way administered by Government, there 
does not happen to be an official called 
the “Manager” a notice seat-to the Chief 
Commercial Manager will be sufficient. 

Apart from those considerations, I am 
of opinion that there is clear ovidence 
in the letters to which I have referred, 
of waiver of any such requirement by 
the railway aIministration. And if 
this were not onough the railway ad¬ 
ministration by such letters led tho 
petitioner to believe that no further or 
other notice was necessary or required. 
These matters have not even been con¬ 
sidered by the Judges of tho Small 
Cause Court. 

However, all these considerations are 
really irrelevant, because, in ray opinion 
no notice was required and S. 77 ha3 no 
application to the facts of this case. 

The section refers only to lo33, de3-| 
truction, or deterioration of goods. H 
has nothing whatever to do with either 
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••detention or 'conversion, of which the 
’petitioner complains, and for which he 
[claims compensation. This distinc¬ 
tion has been appreciated clearly by 
Richardson and Ghose, JJ., in Assam 
Bengal By. Co. Ltd. v. Radhica Mohan 
Nath (1). The main damage herein 
arises owing to tho detention and con¬ 
version of the petitioner’s goods. Tho 
bull;: of the goods were not lost, they 
wore lying in Howrah goods shed when 
tho petitioner demanded them. 

It is true that the petitioner may 
havo a claim also for the loss of part 
of tho consignment for which notice 
would be necessary but that is not his 
chief complaint, and even so, as I havo 
shown already, such notice has been 
given. 

I repeat that lam surprised at tho 
attitude adopted by those who have 
advised the Secretary of State that 
great disservice is done to the Govern¬ 
ment by involving them in conduct such 
as has been disclosed in this case. 

It is admitted that the petitioner has 
a just claim. He delivered his goods to 
the railway administration for carriage. 
He pa.d the freight. It is not suggested 

S£ fe J» 6 , has b ? en afc fault in any way. 
His O oods have been rendered worthless 
'Owing to the conduct of the railway 

ff? acfe, “S as fc,10 y suggest, under 
.the orders of the police. The object of 

|S; 77 is to prevent stale and possibly 
^ishonest claims for loss, when owing 

he HanA ? lghb b6 u im P 0S9ible to trace 
,the transaction or chock the allegations ' 

Crohn? TJ the avidonce necessary 

k dl3hoaest claim might no 

f, 9 ; b0 available. It is intended as a 
weapon of defence against fraud not as 
a means to enable the railway authori- 

!i" duM Pm ° tb ° l1 ' CU3t0 ™ ra ol their 

inSr „ a „ s t a P :! t and 

go ffi or'^ p fii tionerh “ a io3t EkE 

Stea ,s money - Th8 is 

6 hLb t Thn nmSta,1 “ ,s 1 shoula h»™ 

selves behind technical* pC^Tn ‘JSS 


The order I make is that tho orders 
of the Small Cause Court be set aside 
and that the suit be reheard on tha 
merits and that tho costs of this appli¬ 
cation be paid by the defendant to the 
plaintiff. 

R.M./R.K. Order accord in till/. 
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B. B. Ghose and Panion, JJ. 
Uangtulal Bagaria —Appellant. 

v. 

Upendra Mohan Pal Chaudhuri— Res¬ 
pondent. 

Appeal No. 369 of 1928, Decided on 
26th February 1929, against original 
decree of Sub-Judge, 24-Parganas, D/- 
12th May 1928. 

(a) Transfer of Properly Act, S. 101- 
Mortgagee purchasing equity of redemp¬ 
tion even by private treaty does not effect 
merger if it is against his interest. 

It is not a sound proposition that, because 
“. he -mortgagee purchased the equity of redemp¬ 
tion, it may be by what amounts 'to a private 
treaty, it necessarily causes a mercer of the 
mortgagees interest. The mortg.gec is en¬ 
titled to assert his right as such mortgagee 
against a lessee of tho properties and may 
c aim that his mortgage interest has been kept 
alive notwithstanding his purchaso of the 
equity of redemption, as this was for his bone- 

4 l&T* Re J. erred \' CP 337 G 2] 

V (b) Transfer of Property Act, S. 58(e)— 

Lease by mortgagor under English mortgage 
,0 >° T J ln S ry Courfe of management 

p".;A« b, s d «i p„. 

Whatever may be tho rights of a mortgagor 
S?ual conrT f , P °f m0rtgaG ° t0 6rant loa8es ia ^he 

as Jr szssz 

a V le O ase a for r twe 0d t an English Wort ^o, to grant 
VhtJu • tw ?nfcj years, renewable afterwards 

» t ,s ill." ,h » 

Zlr aadwrthout 

oa^orhe^nd^g on^tho^ortgagee 3 . 1 '^? 338 

Sen Sauatkumar Chatterji 
and Panchanan Ghoshal-tov Appellant. 

P 5 U " e A n ma , d, ^ b Uatti *. Sauatkumar 
ra,l and Prabodhchandra Mallik — for 
Respondent. 

B B Clhose, J.-^is j 3 au appeal 

on behalf of the defendant against - the 
decree of the Subordinate Judge, 24- 
Parganas, dated 12th May 1928 The 
facts giving rise to the suit, out of which 

thn, PP n an A SeS u ? ay be 8hor «y s^tea 
™ * °, ae . Ashokenath Mitra mort¬ 
gaged certain properties to Mrs. Janaki 
Agnes Penelope Majumdar by an inden¬ 
ture dated 18th August 1916. The mort¬ 
gage was in the form of an English 
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mortgage. After that date and before 
1919, which date would be relevant with 
regard to the appellant’s title, tho mort¬ 
gagor executed several other mortgages 
with respect to those very properties 
which were mortgaged to Mrs. Majurn- 
dar. The mortgagor, however, was allo¬ 
wed to remain in possession of the mort¬ 
gaged properties. On 9th August 1918, 
the \ laintiff obtained an assignment 
from Mrs. Majurndar of her first mort¬ 
gage. Subsequent to that date, the 
plaintiff advanced further sums to the 
mortgagor and took two other mort¬ 
gages from him. Nothing, however, de¬ 
pends upon that fact. One Nalinimohan 
Das Gupta obtained an assignment of 
some of the mesne mortgages from tho 
mortgagees by a document dated 25th 
January 1920, and he brought a suit on 
the original side of this Court on his 
mortgage in 1921. In that suit, all tho 
other mortgagees, including tho first 
mortgagee, were made parties and, by a 
consent decree, it was directed that all 
the properties would he sold and the 
mortgagees paid oil out of the sale pro¬ 
ceeds. Tho suras duo to each of the 
mortgagees woro mentioned in tho con¬ 
sent ilocree. Directions wore given for 1 
the sale of tho properties by tho Regis¬ 
trar, and it was directed that the pro¬ 
perties would he sold free from all in¬ 
cumbrances in favour of the mortgagees, 
who were parties to tho suit. The pro¬ 
perty, in question, in this suit is No. 10, 
Elgin Road, and tho direction with re¬ 
gard to that property in tho consont 
decree was that the sale proceods of that 
property should ho first applied in pay¬ 
ment of tho amount due to tho plaintiff 
under the mortgage of Mrs. Majurndar 
and certain other directions woro given 
which it is not necessary hero to moo- 

Bofotc that suit was brought, the 
mortgagor, Ashoke, granted a leaso of 
fiats Nos. 1 to 9 in tho premises No. 1U, 
Elgin Road, on 3rd April 1919, in favour 

of a gentleman named Rajdeo at a rent 
of Rs. 400 per month for 20 years with 
an option of renewal for 5 years a ftor 
the expiry of the term. Rajdeo died 
before the present suit was brought; and 
hisintorost is represented by tho pro- 
%cnt appellant, who has been appointed 
administrator of the ostato left by him. 
Defendants 1, 2 and 3 are his hoii3. 
Neither Rajdeo nor any person repre¬ 


senting Raidea’s estate was a party fco> 
tho consent decree or in the suit of 1921. 
This consont decree was dated Gtli 
March, 1922. In execution of that decree,, 
the property No. 10, Elgin Road, was. 
sold and purchased by the plaintiff. The 
plaintiff brings this suit with several 
prayers, the most important of which is 
that the defendants representing Raj- 
doo’s estato should bo required to re¬ 
deem him with regard to his intoresb 
undor tho assignment of the mortgage 
of Mrs. Majurndar dated 18th August, 
191G : aud, on their failure to do so, the 
property might ho sold free from tho 
lease hold interest. There were certain 
other prayers which aro unnecessary 
for mo now to state, because tho decree 
as made by the Subordinate Judge has 
not beon questioned by any cross-objec¬ 
tion on the part of tho plaintiff. The 
defendant, by which expression I mean 
the representative-in-interest of Rajdeo, 
raised several questions in defence. The 
other defendants were tho several other 
mortgagees or their representatives, who 
have no concern with tho mattor now 
in issue. The principal contentions of 
tho parties in the Court below are co¬ 
vered by issues 5 to 8, and the ques¬ 
tions raised before us fall within those 


ssues. 

Tho Subordinate Judge has made 
t decroe to this effect, that the 
ease of 3rd April 1919, in favour of 
dajdoo is operative against the prior 
nortgagecs as a lease from month to 
nonth and that .defendants 1 to 3 and 
lefendant 21, who is tho apppollaub be- 
oro us, have the right to redeem the 
mortgage of tho plaintiff, and thoy were 
allowed 30 days for redeeming tho plain- 
;iff ; in default, tho property was to 
bo sold froo of tho loaso and the sale 
proceeds applied as prayed for by tho 
plaintiff. Iu appeal on behalt of defen¬ 
dant 21. who, as I have already stated, 
now represents tho ostato of Rajdoo, 
several points have been taken. The 
first point that has been argued is that 
the roortgago decreo passed on consent, 
in execution of which tho plainuiff pur¬ 
chased tho property, cannot bo consi¬ 
dered as a mortgage decree winch would 
entitle the plaintiff to enforce all the 
rights of a purchaser under a mort a o 0 
decreo. In othor words, the Purchase 
by the plaintiff amounts to a purchase 
by private treaty. That being so. as tho 
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plaintiff, who was the first mortgagee, 
has purchased the equity of redemption 
with notice of the lease in favour of 
Rajdeo, the lease is binding upon him 
and he cannot seek to enforce the mort¬ 
gage as against Rajdeo or his represen¬ 
tative, as the mortgage has become 
extinguished, the two interests having 
been united in the same person. In sup¬ 
port of this contention the learned ad¬ 
vocate on behalf of the defendant relies 
on the case of Smith v. Phillips (1). In 
that case, the Master of the Rolls held 
that the mortgagee, who was the defen¬ 
dant in the case, by becoming the pur¬ 
chaser of the equity of redemption, had 
united the interests of the equitable 
mortgage and the equity of redemption 
and these two interests having been 
united could not be separated and, 
therefore, the plaintiff who had an 
agreement for lease from the mortgagor 
was entitled to have his equitable charge 
satisfied out of the united interests 
which constituted the equity of redemp¬ 
tion. In other words, that case pro¬ 
ceeded upon the principle enunciated in 
Toulmin . v. Steere (2). It is hardly 
necessary to point out that the principle 
laid down in Toulmin v. Steere (2) has 
never been followed in this country and 
it has been adversely commented on in 
several cases, even in the House of 
Lords. Although in the latest case of 
Whiteley v. Delaney (3), the House of 
Lords refrained from expressing any 
opinion as to whether Toulmin v. 
Steere (2) was correctly decided, it being 
unnecessary to do so, as on the facts 
it was found that there was no merger 
the observations of Parker, J., as he 
then was, in the trial Court, reported 
in Manks v. Whiteley (4), are instruc¬ 
tive with regard to the question. It is, 
however, unnecessary to pursue the 
matter further, as in Gokaldas Gopaldas 
v. Puranmal Premsukhdas (5), their 
Lordships of the Judicial Committee 
observed-that the doctrine of Toulmin 
v. Steere (2) is not applicable to Indian 
transactions, except as the law of jus- 
tice, equity and good conscience, and 
their Lordships did not anp lv docfc _ 

11} [18871 1 Keen 69i=6 L. J. Ch. 253 

210=17 B. R. 67. ^ 

(8) [1914] A. C. 132 = 83 L. J, Ch. 319 = 59 

(4) [1911] 2 Ch^’ ^ 434> 
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rine to that case : see also the cases of 
Dinobundhu Share Choudhry v. Jogmaya 
Dasi (6) and Mahomed Ibrahim Hossain 
Khan v. Ambika Pershad Singh (7). A 
mortgage is not uecessarily destroyed 
where the incumbraucer buys the pro¬ 
perty which is subject to his charge, 
though he tabes no distinct stops to 
beep it alive. The cases of Liquidation 
Estates Purchase Co. Ltd. v. Willough¬ 
by (8) and Crosbie-Hill'v. Sayer (9) may¬ 
be referred to in support of this proposi¬ 
tion. It is not, therefore, a sound pro¬ 
position that, because the mortgagee, 
purchased the equity of redemption, it' 
may be by what amounts to a private 
treaty, it necessarily causes a merger of 
the mortgagee's interest. The plaintiff 
as mortgagee, therefore, is entitled to 
assert his right as suoh mortgagee! 
against the defendant and may claim 
that his mortgage interest has been kept! 
alive notwithstanding his purchase of 
the equity of redemption, as this was for 
his benefit : see S. 101, T. P. Act. The: 
only thing that the defendant may say* 
is that he is not bound by any of the 
terms of the consent decree, that is, as 
regards the validity of the mortgage or 
as regards the amount due under the 
mortgage and so forth. Those 'matters, 
however, are not in dispute. Not being 
a party to the suit, his right of redemp¬ 
tion is kept alive and the lower Court 
has made a decree allowing him to re¬ 
deem the mortgage. The appellant's 
contention, therefore, that the plaintiff 
has no right to enforce the mortgage in 

this suit must fail. 

The next point urged is that, by rea- 
son of the conditions of .sale, the plain, 
tiff is bound by the lease. The condi¬ 
tions of sale with regard to this pro¬ 
perty are set forth in para. 21, Ex. B. 
The learned Subordinate Judge seems to 
me to be quite right in his view that the 
conditions only give notice to any person 
who would purchase premises No. 10. 
iMgin Road, about the existence of the 
tenanoy and that it was for a term of 20 
years with a further covenant for rene- 
wal.for five years^The learned advocate 

(6) 

m 68 (P oi °“- 6S7=U L0 - »«=»» I-A. 
(8) &&£££££ «■ “>=» t.l. 

191 SRia®X,?' 1 ' «“=** * 
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for the appellant relies upon the closing 
sentence of that clause which runs thus 
(that the purchaser) 

“sh11 not b; entitled to r»i?e any objection oil 
that score nor will be entitled to ask tor vacant 
possession.” 

It is contended that the person pur¬ 
chasing the property will be bound by 
the terms of the lease and, as the plain¬ 
tiff purchased the property, he is bound 
by all the provisions of the lease. There 
are two answers to this contention. The 
first is, as stated by the learned Subordi¬ 
nate Judge, that the purchaser would 
not be entitled either to repudiate the 
sale, because he does not get vacant pos¬ 
session, nor would he be entitled to ask 
for any relief against any party to the 
suit, for not being able to get vacant 
possession of the property purchased. 
The next answer i3 that the plaintiff, as 
purchaser of the equity of redemption, 
may not repudiate the lease created by 
the mortgagor ; but, as the mortgagee's 
interest in the plaintiff is alive, ho may, 
as sueh mortgagee, enforce his mortgage, 
as against the lessee and that is the re¬ 
lief that has been given to him by the 
lower Court. Nothing can lie said against 
that right of the plaintiff as mortgagee 
by reason of the conditions of sale. 

Another point was urged, which do93 
not appear to have bean taken in the 
Court below, either in the written state¬ 
ment or in the issues, that, by asking for 
rent from the lessee, the mortgagee has 
affirmed the lease and is, therefore, pre¬ 
cluded from repudiating it. This demand 
is eontaiuel in a letter dated 24th No¬ 
vember 1925, addressed to the Official 
Receiver, who was then acting as the 
manager of tho estate left by Rajdeo. A 
copy of tho plaint in this suit was an¬ 
nexed to that lettor and the manager 
was asked to surrender the lease and 
give possession of the premises and to 
pay rent to the purchaser from the date 
of his purchase. It is contended on be¬ 
half of the respondents that this letter 
was addressed with tho object of bring¬ 
ing about a compromise. If action had 
been taken according to that letter, the 
suit would not have been brought. . It 
is not a demand for rent acknowledging 
the validity of the lease. That seems to 
be so, because, although no rent was 
paid for more than a year alter the pur¬ 
chase of the equity of redemption by the 
plaintiff, there was no previous demand 


for rent. But the decree that has been 
made by the Court below affirms the ex¬ 
istence of the lease, although it has been 
stated that it is operative only as a lease 
from month to month. The question as 
regards the nature of the lease would 
have been material, only if there had 
been no order for sale of the property in 
default of redemption but a decree had 
been made for possession if the defen¬ 
dant failed to redeem. 

It seems to me that the question as 
regards the validity of the leaso, accord¬ 
ing to the terms on whi;h it was gran¬ 
ted, is only academical, having regard 
to the lorrn of the decree made by the 
lower Court. It is, however, necessary 
to state that the Subordinate Judge is 
quite right in his view that the mort¬ 
gagor had no right to oreate such a lease 
as he did in favour of Rajdeo. The Sub¬ 
ordinate Judge points out that there 
was no evidence adduced by the defen¬ 
dant to show that residential houses, or 
rather flats in Calcutta, are ordinarily 
let out for such a long time as 20 years 
with a right of renewal. It seems that 
this lease was not granted in the usual 
course of management. Whatever may 
be the rights of a mortgagor under a 
simple mortgage to grant leases in the 
usual course of management, there is 
considerable difficulty on the part of a 
mortgagor, who has created an English 
mortgage, to grant such a lease as this. 
Such a mortgagor can only act as agent 
on behalf of the mortgagee, and without 
the concurrence of the mortgagee such a 
lease cannot be binding on the mort¬ 
gagee. But, as I have already stated, 
there is no decree in ejectment on the 
ground that the lease is not binding on 
tho mortgagee. There has been a decree 
for sale of tho property on failure of the 
defendant to redeem and tho extent of 
lii> interest seems to mo to bo a puioly 
academical question. On all these 
grounds, this appeal mustst and dismissed 
with costs. In assessing the costs, 
tho costs of preparing Exs. 11 and 
12 of the respondents’ portion o-i the 
paper-book must be excluded, as thoy 
have already been printod by the plain¬ 
tiff. The property will be now sold in 
terms of the decree of the lower Court 
Let the records be sent down without 

delay. 

Panton, J.— I agree. . 

K.M./R.K. ' Appeal dismissed. 
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Mukerji and Mallik, JJ. 

Satf/a Prosanna Ghose and others — 
Plaintiffs —Appellants. 

v. 

Kali Prosaina Das and others —De¬ 
fendants—Respondents. 

Appeal No. 869 of 1927, Decided on 
•26th April 1929, from appellate decree 
of First Addl. Dist. Judge, Bakarganj, 
D/- 13bh September 1926. 

fa) Adverse possession — Possession in 
limited interest which would not call for 
protest from owners does not amount to 
adverse possession. 

I J purchased a portion of a share in a z*rain- 
dari. The owners of remaining share granted 
a sikmi taluki interest of their share of the 
land of a mouza falling within the share in 
.zamindari to predecessors of D who, however, 
came to possess all the lands of the mouz* aud 
got thomselv?s recorded in the Record-of Rights 
in taluk howla, or osat howla right in respect 
of P’s share of laud as well. P sued for 
assessment of rent and io the alternative for 
recovery of damages for occupation and use. 

Jfcld % that D'$ predecessors having cooie into 
possession under the osat howla right created 
by the howladars, any adverse possession of a 
-limited interest which D or their predecessors 
had, commenced at tho creation of the osat 
howla and during the continuance of that in¬ 
terest no amount of assertion of taluki right 
would call for protest from P or require him to 
take stops for recovering khas possession. D’s 
possession therefore was not adverse 

u% t ji * , ^ [P 3410 1] 

(b) Landlord and Tenant—Landlord can 
recover fair and equitable rent unless pre¬ 
cluded by statute or contract. 

Tho landlord is always entitled to have from 
his tenant such rents as are fair and equi¬ 
table unless tho tenant cau show that tho 
landlord is precluded from having them by 
reason of auy statute or contract. 

„ . r f * f * [P341C2] 

tirojo Lai Chakravarty and Subodh 
Chandra Roy Choudhuri — for Appel- 
Jants. 

Gunada Charan Sen, Atul Chandra 
Gupta a ad Biraj Mohan Hoy — for 
Respondents. 

Judgment. —The appeal arises out; of 
a suit for assessment of rent and for 
recovery of rent for three years and in 
the alternative for recovery of damages 
for use and occupation. 

The plaintiff’s case was as follows: In 
Touzi No. 6191 in zamindari right there 
were 3- shares—7 annas, 7 annas and 
2 annas.. One of these two 7 annas 
was originally held and stood in the 

Th« 0 i° f - Raja Da9 Gho «dhuri. 

J-he plaintiffs purchased 2 annas 2 

gandas share out of this 7 annas zamin¬ 
dari right and got their names regis¬ 


tered under Act 7 of 1876. Mouzah 
Chittabadi falls within this 7 annas 
zamindari. At present the plaintiffs 
own the said 2 annas 2 gandas share, 
and the remaining 4 annas 18 gandas 
share belongs to tho plaintiffs and the 
pro forma defendants. These shares 
have been separately recorded in two 
Khewats, Nos. 1 and 2. The owners of 
the 4 annas 18 gandas share granted a 
sikmi taluki interest of their share of 
the lands of mouzah Chittabadi to two 
persons Ram Gopal Sarkhel and Ram 
Prosad Nandi Bera. This interest even¬ 
tually passed on to one Bhagaban 
Chandra Guha. In 1267 a confirmatory 
lease with regard to the said sikmi 
taluk to the oxtent of the 4 annas 
18 gandas was granted by the then 
owners of that interest namely Kirti 
Chandra Das, Jugal Chandra Das and 
Ram Kumar Das. The defendants tak¬ 
ing advantage of their sikmi interest in 
the said 4 annas 18 gandas shares have 
been possessing all the lands of mouzah 
Chittabadi and have got themselves 
recorded in the Record-of-Rights in 
taluk howla or osat. howla right in res¬ 
pect of the plaintiffs’ share of the lands 
as well. The plaintiffs therefore prayed 
for assessment of rent and recovery of 
arrears on the footing of tlie defendants 
being their tenants, and, in the alterna¬ 
tive, for damages for use and otcupation 
on the footing of their being trespassers. 

The contesting defendants alleged 
inter alia that they are not trespassers 
but that they hold the lands in taluka 
howla and osat howla right under the 
7 annas share of the zamindari and have 
done so far over 100 years and that the 
plaintiffs are entitled to get rent on tho 
basis of the patta by which the sikmi 
taluk was originally created. 

Both the Courts bolow have held that 
the defendants are not trespassers but 
have acquired the right to hold as ten¬ 
ants under the plaintiffs. -This question 
need not be considered any further, 
lhe Subordinate Judge held that the 
defendants originally entered into pos¬ 
session in osat howla right under a 
osat howla patta, Ex. C, dated 1227 
d S. and that they subsequently acquir¬ 
ed the howla and taluka right in the 
4 anuas 18 gandas share, and as tho 
only material on which fair and equi^- 

„ 10 . r ® n . b be assessed was tha'b 

afforded by the osab howla patta, Ex. 
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C, the rates mentioned therein were to 
he taken as the fair and equitable rates. 
Proceeding on that basis the Subordi¬ 
nate Judge assessed the rent at the 
rate of 15 annas per kani with cesses 
at Rs 66-11-1 per annum and dam¬ 
ages at 25 per cent. The Additional 
District Judge on appeals preferred by 
both sides held that it is true that the 
defendants originally came in on the 
strength of the osat howla patta afore¬ 
said of 1227 B. S., but that subsequent¬ 
ly they obtained the taluki right, by 
the sikmi taluki patta Ex. C 2 dated 
1231 B. S. He held that this grant 
though made by only two persons name¬ 
ly two out of the live sons of Ram Raja 
Das Choudhuri should be taken, in view 
of the confirmatory patta Ex. C 11 of 
1267 and of the other facts and circum¬ 
stances, to have been male on behalf of 
all the sons, and that therefore the 
defendants were liable to pay at the 
rate of Rs. 8,8 annas 10 gandas 2 karas 
2 krantis per drone as mentioned in that 
patta with the same cesses and damage? 
as the Subordinate Judges had given. 

The plaintiffs have then preferred 
this appeal. They contend: (l) that 
neither the osat howla grant of 1227 
nor the sikmi taluka grant of 1231 is 
binding on them, and that therefore the 
prevailing rate should be ascertained 
and assessment should be made on the 
principle analogous to what is enunciat¬ 
ed in S. 7, Ben. Ten. Act; (2) that 
the question whether the grant of 1231, 
though made by two of the sons of Ram 
Raja Das Choudhuri was made by them 
for themselves as well as on behalf of 
the other sons with their authority 
express or implied, was one which was 
never raised in the written statement 
and that the appellants have been seri¬ 
ously prejudiced by reason of the Ad¬ 
ditional District Judge having gone into 
and decided that question; (3) that in 
any event the materials on the record 
are not sufficient to justify the conclu¬ 
sion, at which the Additional District 
Judge has arrived, that the grant of 
1231 was made on behalf of the entire 
body of the 7 annas zamindars; and (4) 
that, in any case, the plaintiffs are enti¬ 
tled to get rent on the basis of t K e osat 
howla grant of 1227 under which they 
first came in. 

The history of the tenures, such a3 
has been established upon the evidence 


adduced in the case, seems to be as fol¬ 
lows: At first a howla tenure was 
created under the 7 auuas interest by 
two persons Rim Chandra and Rim- 
dulal, who were two out of the five- 
sons of Ram Rija, the other three sons 
being Chandra Dulal, Krishna Dulal and 
Ishan; and Ram Raja having been ad¬ 
mittedly the proprietor *of the said 7' 
annas interest. This howla tenure was 
created in 1214 B. S. In 1227 B. S., 
the howladars created an osat howla. 
tenure in respect of the entire tenure in 
favour of the grandfather of defendant 1 
and the predecessors of the present 
defendants came into possession of the 
lands on the strength of this osat howla 
right. The defendants’ predecessors 
have in a series of litigations to which 
reference is unnecessary been asserting, 
their title as osat howladars and in no 
view can the defendants be treated as 
trespassers. In 1231 B. S , the said 
Ram Chandra and Ram Dulal created 
the sikmi taluk intermediate between 
the zamindari and the howla and though 
the defendants' predecessors originally 
cams into possession under the osat 
howla right, in 1272 B. S., they also 
acquired the taluki and howla rights by- 
purchase. 

The District Judge has held that 
though the taluk was created by only 
two out of the five sons of Ram Raja, it 
was really created by them for them¬ 
selves and also on behalf of all the other 
C 03 harers. He has arrived at this con¬ 
clusion as a matter of inference from* 
certain circumstances which critically 
examined resolve themselves into the 
following he ads: (a) recitals in the various 
documents by which the tenures were, 
created or confirmed; (b) the assertion, 
of the taluka right under the entire 7 
annas by the defendants or their prede¬ 
cessor in litigations inter partes and as-- 
a result of which the said right was re- 
cordoi in the khewat in 1907; (c) au 
intropretation of Ex. C. 1L the patta of 
1267 B. S. 

Wo have carefully examined these' 
materials from which the aforesaid in¬ 
ference has been drawn by the learned 
District Judge. As regards (a) the re¬ 
citals, even if they be taken to bo- 
explicit which they are not. cannot con- 
far a right which was never properly or 
legally created. As regards (b)., we are 

not satisfied that taluk right under the; 

# * 
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.satire 7 annas was, in fact, pleaded or 
asserted, and all we find is that the 
documents in which the existence of 
the right may be said to be recited were 
among the documents that; were filed 
in support of the claim or the defence 
of the defendants or their predecessors; 
thelitigabioDS moreover were not con¬ 
cerned with the 2 annas 2 gandas 
share which is involved in the present 
-suit. The District Judge was of opi¬ 
nion that this assertion of right resulted 
in the record of the right being made in 
the khewat which was published in 
1907 i. e. more than 12 years ago, and 
inasmuch as the plaintiffs have not in the 
meantime taken no steps to recover 
khas possession, the defendants have ac¬ 
quired limited interest of that right by 
asserting adverse possession of that 
right for over 12 years to the knowledge 
of the plaintiffs. This view, in our opi¬ 
nion, is clearly wrong for the defen¬ 
dants’ predecessors having come into, 
possession under the osat howla right 
created by the howladars in 1227 B. S., 
any adverse possession of a limited in¬ 
terest that the defendants or their pre¬ 
decessors had commenced then and dur¬ 
ing the continuance of that interest, no 
amount of assertion of the taluka right 
Iwould legitimately call for a protest 
from the plaintiffs or require them to 
take steps for recovering khas posses¬ 
sion. As regards (c) the learned Dis¬ 
trict Judge has expressed himself in 
■these words: 

“ Had ths original grantors Ram Chandra 
and Ram Dulal no authority to grant the 
lease in respect of tho entire 7 annas share or 
had not the other cosharors acquiesced to the 
.grant, Ex. 0. 11 confirmatory patta would not 
have been granted creating separate tenancy 
recording the 4 annas 18 gandas share on tho 
basis of the old patta Ex. C. 2. ” 

The true effect of Bxs. C-ll and C-12 
in our opinion is very different. There 
was a transfer in the meantime and the 
■then owners of the 4 annas 18 gandas 
interest confirmed the terms as regards 
that interest, ascertained the lands that 
had been reclaimed, and assessed the 
rent io accordance with the terms of 
the taluki patta Ex. C-2 of 1231 B. S 
None of the documents aforesaid in any 
'way affected the share to which the 
plaintiff’s claim in the present suit re¬ 
lates. 

The proper way to look at the matter, 
in our opinion, is to start with the prin- 
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ciple that the landlord is always entitl¬ 
ed to have from his tenant such rents 
as are fair and equitable, unless the 
tenant can show that tho landlord is 
precluded from having them by reason 
of any statute or contract. That there, 1 
is no law that would stand in the plain¬ 
tiffs' way is more than clear. As regards 
contract, none has been proved, either 
express or implied. The plaintiffs there¬ 
fore must succeed. 

As regards the materials on which 
fair and equitable rents may be assessed, 
the plaintiffs, whose duty it was to ad¬ 
duce them, have been in default. In 
the absence of any materials indicating 
what rents are paid for similar lands 
in the village or the neighbouring vil¬ 
lages they are not entitled to anything 
more than what the defendants or 
their predecessors originally paid to the 
howladars under the osat howla patta on 
the basis of which the latter came 
into possession. This, of course, is not 
a logical standard, but it is the least 
that the plaintiffs are entitled to. 

We are therefore of opinion that the 
appeal should succeed. We accordingly 
reverse the decree of tho District Judge 
and restore that of the Subordinate 
Judge with costs in this Court and in 
the Court of appeal below, subject to 
the modification that instead of 15 as. 
per kani the rate should be Re. 1 per 
kani as the rate of 15 as. mentioned 
in the patta of 1227 B. S. was in sicca 
coin. 

R.M./R.K. Appeal allowed. 

* A. I. R. 1930 Calcutta 341 

Mukerji and Mallik, JJ. 

Akshay Kumar Shaha — Plaintiff— 
Appellant. 

v. 

Bhajagobinda Shaha and others — 
Defendants—Respondents. 

Appeal No. 2216 of 1926, Decided on 
27th February 1929, against appel¬ 
late decree of Dist. Judge, Mymeusingh, 
D/- 8th July 1926. ■ 

& Cosharer* — Injunction — Erection of 
permanent building by cosharer—Injunction 
should not be granted unless there is ouster 
or other substantial injury. 

There is no suoh broad proposition that one 
co-owner is entitled to an injunction res¬ 
training other co-owner from exoeeding his 
rights absolntoly and without roforonoe to tho 
amount of damage to be sustained by one side 
or the other from the granting or withholding 
of the injunction. [P 348 0 1} 
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In the matter of injunctions there is a con¬ 
siderable difference between a case in which 
the other cosharers, acting with diligent 
watchfulness of their right, seek, by injunc¬ 
tion, to prevent the erection of a permanent 
building and a case after a permanent building 
has been erected at a considerable expense, 
they seek to have it removed. Even though a 
case falls within the former category, unless 
there is ouster or other substantial injury, no 
restraint should be put and no injunction 
should be granted. Sole occupation by itself 
is not ouster unless ifr is attended by an asser¬ 
tion of a hostile title : 14 Cal. 189 ; 14 Cal. 

286 ; 30 Cal. 901 ; IS Cal. 10 ; 19 Cal. 253; 

S Cal. 70S ; 20 Cal. 901 and IS C. IF. N. 328, 
Ref- ; 29 Cal. 500 and 19 C. \V. N. 442, 
Dist. ; IS All. 115 and 12 All. 436, Dus. frcm. 

[P 343 C 2] 

B. C. Mitter , Bijan kumar Mukherji, 
Satyendra Kishore Ghosh and Pashupati 
Ghosh — for Appellant. 

II. D. Bose and Pareslicliandra Mitra 
— for Respondent. 

Judgment.-—This appeal arises out 
of a suit, which was instituted by the 
plaintiff, for a declaration that the 
defendants had no right to erect a 
permanent structure on the land in suit, 
for a mandatory injunction directing the 
demolition of the structure to the ex¬ 
tent that it had been erected and for 
other reliefs. During the pendency of 
the suit, a temporary injunction was 
issued against the defendants, restrain¬ 
ing them from proceeding with the 
erection of the structure, but it was 
eventually withdrawn, it being ordered 
that the defendants were at liberty to 
erect the building at their own risk. 

The land in suit is a part of C. S. dag 
No. 8G9, which appertains to a four 
annas hisya of kismat Babnaparha diha. 
The kismat lies in four touzis, Nos. 11, 
5101, 5152 and 5153. The plaintiff has 
taken a patni of touzi No. 5151, and has 
thus acquired a four annas share of the 
four annas hisya of the kismat. His case 
was that the defendants are in occupa¬ 
tion of the said C. S. dag No. 869 as 
tonants-at-will. 

The defendants resisted the claim 
upon three main grounds: They alleged 
that they hold a permanent tenanc 3 r 
under the plaintiff and the other co- 
sharers patnidars in respect of the said 
C. S. dag No. 869 and also several other 
plots, and that they had as such tenants 
erected permanent and semi-permanent 
structures without any protest from 
their landlords, which had been in exis¬ 
tence from a long time, and that the pre¬ 
sent structure was but in replacement 
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of an old one. Nextly, they alleged that 
in 1298 B. S. their predecessors obtained 
a mirash taluk to the extent of throe 
annas four gaudas share from the zarain- 
dars of touzi No. 5152, aud that C.S. dag 
No. 869 is one of the plots specifically 
allotted to them in that share ; a*d also 
that in 1327 B. S., they obtained a patni 
settlement of five annas odd share from 
the zamindars of touzi Nos. 11 and 5153; 
and that they are thus cosharers with 
the plaintiff to the extent of nine annas- 
and odd share. Thirdly, they say that 
they are settled raiyats in the village 
and in that capacity too they are entitled 
to erect permanent structures. 

The Courts below have dismissed the 
suit. Hence this appeal by the plaintiffs. 

To take, first, the defence of the defen¬ 
dants on the footing of their being co¬ 
sharers of the plaintiff. The Courts 
below have concurrently found that the 
defendants are in actual possession of 
far less land than they would be entitled 
to if the property were partitioned. 
The appellant has challenged this tindiug 
on the ground that the learned District 
Judge has given no reasons in support of 
it, and also on the ground that the trial 
Court proceeded on the assumption, 
which is said to be erroneous, that the 
predecessors of the defendants acquired 
three annas four gaudas share in the 
entire touzi No. 5152, while the fact is 
that they acquired such share in only 
eight pakhis of land. Now the plaintiff’s 
case in the plaint was that C. S. dag 
No. 869 consists of 1 '3 acres, of which 
the defendents have taken exclusive pos¬ 
session of '68 acres. The Subordinate 
Judge found that the entire quantity of 
land in the four touzis is 141 '94 acres, 
of which the defendants are entitled to 
have 48 acres, and the quantity of land 
in C. S. dag No. 869 is 1'3 acres, of 
which the defendants are entitled to 
‘60 acres, and the plaintiff to '26 acres. 
He also found that the defendants were 
in fact in possession of only 22 acres in 
the entire block and that the building 
in question occupies much less than '60 
acres. The dimensions of the building 
have been proved in the evidence, and 
from that the learned Subordinate Judge 
came to the above conclusion. These 
conclusions were not challenged by the 
plaintiff in his appeal to the District 
Judge: not only has the learned District 
Judge not noticed any such contention 
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in his judgment, but there was even no 
ground to that effect in the plaintiff’s 
memorandum of appeal to the lower 
appellate Court. Our attention has been 
drawn to ground 35, as being one, which 
was intended to raise this contention, 
but that ground, in our opinion, \va3 
taken for quite a different purpose. 
These conclusions are conclusions of fact 
and we think we are in the circum¬ 
stances bound by them. 

The question then arises, whether, 
taking the conclusions as correct, the 
plaintiff is entitled to the reliefs that he 
has asked for. Now, the view of the 
Allahabad High Court that one of several 
joint owners of land is not entitled to 
erect a building upon the joint property 
without the consent of the other joint 
owners, notwithstanding that the erec¬ 
tion of such building may cause no direct 
I09S to the other joint owners: Najju 
Khan v. Imtiazuddin (l) and Sltadi v. 
Anup Singh (2), has been expressly dis¬ 
sented from in this Court in the case of 
& 

Fazilatunnessa v. Ijaz Hassan (3), as 
not being consistent with the line of 
decisions by this Court. In this Court, 
it has been held that there is uo such 
broad proposition that one co-owner is 
entitled to an injunction restraining 
another co owner from exceeding his 
rights absolutely and without reference 
to the amount of damage to be sustained 
by the one side or the other from the 
granting or withholding of the injunc¬ 
tion: Shamnugger Jute Factory Co., Ltd. 
v. Ham Narain Chatterjee (4). This 
principle has beeu consistently recog¬ 
nized in later decisions : Joij Chunder 
Rukhit v. Bippro Churn Rukhit (5) and 
Fazilatunnessa v. Ijaz Hassan (3). In 
the case of Watson & Co. v. Ramchund 
Dutt (6), their Lordships of the Judicial 
Committee observed : 


“In Bengal the Court of justice, in cases 
where no specific rule exists, aro to act accord¬ 
ing to justice, equity, and good conscience, and 
if, in a case of shareholders holding lands in 
common, it should be found that one cosharar 
is in the aot of cultivating a portion of the 
lands which is not being actually used by 
another, it would soarcely bo consistent with 
the rule abovo indicated to re strain hi m from 

[1895] 18 AH. 115=(1895) A. \v7n. 243. 
[1890] 12 All. 486=(1S90) A. W. N. 95 
(F.B.). 

[1903] 80 Oal. 901. 

[1886] 14 Oal. 189. 

[18861 14 Cal. 236. 

[1890] U Qftl. 10=17 I. A. 110=5 Sar. 535 

(P.O.). 


fa) 


(8 

(4 


proceeding with his work, or to allow any 
other shareholder to appropriate to himself 
the fruits of the other’s labours or capital.'’. 

Quoting this passage, their Lordships 
in their later decision in Lachmeswar 
Singh v. Manou-ar Hossein (7), observed 
that : 

“the Courts should be very cautious of inter¬ 
fering with the enjoyment of the joint estates 
as between their co-owners, though they will 
do so in proper case.” 


In the matter of injunctions there is 
a considerable distinction between a 
case in which the other cosharers, acting 
with diligent watchfulness of their 
rights, seek, by an injunction, to pre¬ 
vent the erection of a permanent build¬ 
ing, and a case, in which, after a perma¬ 
nent building has been erected at a con¬ 
siderable expense, they seek to have it 
removed : Nocury Lall Chuckerbiitty v. 
Bindabun Chunder Chuckerbutty (8). In 
view of the proceedings and order relat- 
lating to the temporary injunction the 
present case, no doubt, falls within the| 
former category. Even then, unless; 
there is ouster or other substantial in¬ 
jury, no restraint should be put and no 
injunction should be granted. Sole occu-i 
pation by itself is not ouster, unless it is 
attended by an assertion of a hostile 
title: Basanta Kumari Dassya v. Mohesh 
Chandra Shalia (9). Here, in the pre¬ 
sent case, there is no such question of 
the defendant’s 9ole occupation depriving 
the plaintiff’s enjoyment of an existing 
actual user of the land, as was the case: 
Soslii Bhusan Gliosc v. Gonesh Chunder 
Ghose (10). Nor has the present case 
any analogy to a case in which, on the 
eve of or after institution of a suit for 
partition, a costly building is about to 
be put up by a cosharer with the evident 
object of forcing the hands of the Court 
to allot to his share the land of its site, 
as was the case in Hcmanta Kumar Roy 
v. Baranagore Jute Factory Co. (11). 
As regards injury, it is singular that the 
plaint do63 not specify any. All that 
the plaintiff says, in his deposition, 
is that the land is near the bazar, the 
hospital and the school, and he desires 
to remove to the place and erect a home- 
s tead there. The advantages referred to 

(7) [1891] 19 Cal. 253=19 I. A. 48=6 Sar. 

133 (P.O.). 

(8) [1882] 8 Cal. 70S. 

(9) [1913] 18 0. W. N. 828=21 1. O. 621. 

(10) [1902] 29 Oal. 600. 

(11) [1914] 19 0. W. N. 442=24 I. C. 313=20 

0. L. J. 441. 
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cannot be claimed by the plaintiff alone 
for his own benefit, and, if they are to 
be taken into account, the defendants 
have as much right to avail of them as 
he : and if the defendants have not ex¬ 
ceeded the quantity that would fall to 
their share, on division of the plot, the 
plaintiff cannot justly complain. More¬ 
over, there is nothing to indicate that 
the plaintiff, on a partition, would bo 
able to show anything in the nature of 
a better right to have the portion on 
which the building has been erected. 
Nor again are there any materials sug¬ 
gesting that the portion built upon is 
better in quality than the rest of the 
lands of the plot. It is true that, when 
a partition will have to be effected, the 
present possession of the parties will 
have to be respected, but the partition¬ 
ing Court will nob be powerless to adjust 
any equities that may arise for conside¬ 
ration in view of the fact that the defen¬ 
dants have erected the building without 
the plaintiff's consent and in spite of his 
protest. That, however, is a different 
matter. 

As what we have said is sufficient to 
dispose of the appeal, we do not pro¬ 
nounce any opinion in the other defences 
of the defendants. 

The appeal, therefore, is dismissed : 
but, as the conduct of the defendants 
has not been too fair and has afforded 
legitimate ground to the plaintiff to seek 
the intervention of the Court, our order 
is that each party will bear his or their 
costs ia this litigation throughout. 

R.M./R.K. Appeal dismissed. 
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SUHRAWARDY AND JACK, JJ. 

Kedar Nath Mistri a,nd another—Ds- 
fendants—Appellants. 

v. 

Narayan Chandra Safui —Plaintiff — 
Respondent. 

Appeal No. 185G of 1927, Decided on 
29th May 1929, from appellate decree of 
Second Addl. Sub-Judge, 24 Parganas, 
D/- 2nd April 1927. 

Contract Act, S. 70 — Co-tenant paying 
decretal amount to save tenancy if entitled 
to contribution. 

In order to bring a case under S. 70, the act 
must be lawfully done by a person for another, 
the person doing the act mast not be a volun¬ 
teer and the person on whose behalf the act 
was done must be shown to have enjoyed the 
be no fit accruing therefrom. [P 345 C 1, 2] 

A transferee from one of two co-tenants of a 


non-transferable occupancy holding was in 
possession of the land but was not recognized 
by the landlord. When the landlord brought 
the holding to sib in execution of a rent 
decree against the tenants, the-other co-tenant 
piid the whole deeretil amount to save the 
tenancy. 

Hell : that the co-tenant paying the decretal 
amount was entitled to contribution from the 
transferee. It m\de no difference if the trans¬ 
ferrer co-tenant did not appear in the rent suit 
and the decree was a compromise decree 
consented to by the other co-tenant only : 
16 C. L. J. 156; 19 C. L. J. 72; 39 Cal. 1; A. 
I. R. 1925 Cal . 1097 Ref. 33 Mad. 15, Diit. 

[P 345 C 2) 

Bija.71 Kumar Mukherji and Saraj 
Kumar Alaity —for Appellants. 

Hira J al Chakrabarty — for Respon¬ 
dent. 

Judgment.—This appeal is by the 
defendants in a suit for contribution. 

Tne facts are that the plaintiff and 
his brother Jadu Safui held a jama of 
Rs. 32 under the landlords. Jadu sold 
his 6-annas share to the defendants 
who could not get their names regis¬ 
tered in the landlord’s sherishta as the 
tenancy was a noo-transferable occu¬ 
pancy holding. Subsequently the land¬ 
lords sued the plaintiff and his brother 
Jadu for arrears of rent. Jadu did not 
appear but the landlords’ claim in the 
suit was settled between them and the 
plaintiff at Rs. 162 out of which the 
plaintiff paid Rs. 81 and for the balance 
payable by the defendants there was a 
decree in terms of the solehnama. The 
amount not having been paid, the 
decree was executed by the landlords 
and the holding in suit was sold. The 
plaintiff thereupon deposited the neces¬ 
sary amount under O. 91, R. 89, Civil 
P. C., and saved the tenancy. There¬ 
after he brought the present suit for 
contribution against the defendants 
claiming the amount due from the 
defendants to him out of the amount 
deposited in Court for setting aside the 
sale. Both the Courts below have found 
on tbe facts in favour of the plaintiff 
and have given him a modified decree. 

The defendants appeal and three 
points have been urged before us by the 
learned advocate on their behalf. It 
is argued in the first place that the 
plaintiff must show before he can 
succeed in the suit that the payment 
was for the defendants and for their 
benefit. In order to show that the 
defendants enjoyed the benefit of the 
payment by the plaintiff he must prove 
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•that the defendants had an opportunity 
of exercising an option of either reject¬ 
ing or accepting the benefit and reliance 
for this purpose has been placed upon 
the case of Jagambal v. Naina Pillai 
i(l). In that case it was held that 
where a person make3 a payment in 
order to save his own interest as well 
as the interest of his cosharer, it is not 
■to be presumed that such payment is 
made for the benefit of the cosharer. 
The judgment in that case has been 
■expressed in wide terms but there is a 
sound principle underlying it. A pay¬ 
ment made against the will of another 
.person may not be a payment which 
would give rise to the right of contri¬ 
bution. A co-tenant may be unwilling 
to retain the tenancy which he con¬ 
siders onerous and allows it to be sold 
■lor arrears of rent. His co-tenant by 
paying the rent in order to protect his 
■own interest cannot as a matter of 
-course claim the benefit of S. 70, Con¬ 
tract Act. But such a case seldom 
^arises and the reported cases on this 
.point do not give indication of any 
■such case having ever been set up. 
That a payment made for a certain 
person of which he enjoys the benefit 
may be presumed from circumstances 
’until the contrary is asserted and 
proved. The view so broadly taken in 
Jagamba v. Naina Pillai (l) by the 
Madras High Court has not found 
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volunteer ; thirdly, that the person, 
on whose behalf the act was ostensibly 
done enjoys the benefit accruing there-| 
from. If all these elements co-exist, 
the person who does the act is entitled 
to claim contribution from the person! 
on whose behalf he did the act in res-1 
pect of the thing so done. In this case, 
it is found that the defendants are 
still in possession of the property and 
are in enjoyment thereof which but for 
the payment of the plaintiff would have 
been sold by the rent decree. We are 
accordingly of opinion that the Courts 
below have taken a correct view of this, 
matter and have'rightly held that the, 
plaintiff is entitled to claim contribn-; 
tion from the defendants under S. 70' 


Contract Act. 

It is next argued that the defendant- 1 ! 
were no parties to the solehnama and, 
therefore, the payment under it by the 
plaintiff was a gratuitous payment and 
not made on their behalf. This objec¬ 
tion should not also prevail on the facts 
of this case. It is true that the defen¬ 
dants were no parties to the solehnama 
but the compromise was effecte 1 in 
order to protect the property in which 
the defendants held a share. But it is 
said that the plaintiff might have paid 
his own share of the rent and the pay¬ 
ment of the other half on behalf of the 
defendants was a gratuitous payment. 
This obiaction is met bv S. 69. Contract 


■favour in this Court : see the cases of 
Jog Narani Singh v. Badri Das (2) and 
Punkhlati Choudhurani v. Nani Lai 
Singh (3). The principle which should 
-guide Courts in such cases has been 
authoritatively laid down, in Suchand 
Ghosal v. Balaram (4) and elaborately 
■discussed in a considered judgment in 
JJagendra Nath Boy v. Jugal Kishore 
Boy (5). 


Act. The plaintiff was a person in¬ 
terested in making the payment be¬ 
cause if the payment had not been 
made his share in the holdiug would 
also have been sold. He made the 
payment and if he did it on behalf of 
the defendants lie is entitled to be 
reimbursed. It is pointed out that the 
decree against the defendant’s vendor 
Jadu was an ex parte decree and he was 


The net result of the numerous deci¬ 
sions upon this point is that three 
things are necessary in order to bring 
a case under S. 70, Contract Act : first, 
the aot must be lawfully done by a 
person for another; secondly, that the 
person doing the act must not he a 

(1) [1910] 33 Mad. 15=3 1.0. 110=19 M.L.J, 
489. 

42) [1912] 16 C. L. J. 156=13 I. G. 144. 

-(3) [1914] 19 C. L. J. 72=21 1. 0. 207=18 C. 
W. N. 778. 

'(4) [1910] 33 Oal. 1=12 C. L. J. 56C=C I. C. 

810=14 C.W.N. 915.- 
' »15) A. I. R. 1925 Cal. 1037. 


not bound to make the payment. As 
we have said, the payment was made 
to protect the property not of Jadu but 
of the plaintiff and the defendants. 
He is, therefore, entitled to claim con¬ 
tribution. 

It has been held that Ss. 69 and 70 
and other sections dealing with this 
question lay down some rules of equity 
that have to be followed in doing 
justice between the parties. They are 
not exhaustive and circumstances may 
arise beyond the scope of any of tha 
sections of the Contract Act, and the 
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Courts may be called upon to decide the 
question in controversy between the 
parties according to the rules of justice, 
equity and good conscience. On the 
facts of this case there is no doubt that 
the plaintiff is entitled in law and 
equity to he reimbursed by the defen¬ 
dants. The appeal accordingly fails and 
is dismissed with costs. 

R.M./R.K. Appeal dismissed. 

A. I. R. 1930 Calcutta 346 

S. K. Ghose, J. 

Afajaddin— Plaintiff—Appellant. 

v. 

Jahed and others— Defendants—Res¬ 
pondents. 

Appeal No. 1890 of 1927, Decided on 
14th January 1930, against 'appellate 
decree of 4th Sub-Judge, Dacca, D -25th 
April 1927. 

Civil P. C., O, 41, R. 18—Appeal dismissed 
againsl respondent who is necessary party 
and order not appealed against—Whole 
appeal abates—Appeal being imperfectly 
constituted Court cannot make contradic¬ 
tory decrees. 

A suit for possession of certain land con¬ 
tested bv defendants 1 to 5 was dismissed bv 

0 w 

the trial Court. On appeal by plaintiff on 27th 
August 192G servico on defendant-respondents 
land 5 was not proved and the appeal was 
dismissed as against them. Against the re¬ 
maining respondents the appaal was dismissed 
on default on 21st January 1927. On 22nd 
Jauuary 1927 plaintiff made an application for 
restoration and mentioned all the defendants 
including respondents 4 and 5 as opposite par¬ 
ties. 

Held : that on $7th August 192G the appeal 
as against the absent respondents 4 and 5 had 
been dismissed, and hence the wholo appeal 
stood dismissed as respondents 4 and 5 wore 
necessary parties. There had beon no appeal 
against order of 27th August 1920 and time for 
moving against the order had expired when 
the application for restoration-was made. The 
application for restoration was moreover dir¬ 
ected against the order of dismissal for default 
made on 21st January 1927 at which time ap- 
poal was pending against only defendants 1 to 
3 and simply by making respondents 4 and 5 
opposite parties in the application the plaintiff 
could not get round the order of dismissal dated 
27th August 192G which stood. The appeal was 
restored only ns against defendants 1 to 3 and 
not as against defendants 4 and 5. 

Moreover as the suit was against all the 
defendants and neither of them was alleged to 
bo in possessiomof the specific parcel of land 
and the question : wae taken up jointly by the 
trial Court, respondents 4 and 5 were neces¬ 
sary parties. Appeal as against them being 
dismissed abated as a whole. The appeal being 
imperfectly constituted the Court could not be 
called upon to pass two contradictory decrees 
in the same litigation : 24 C. W, N. 44 Rel. on 


A.I.R. 1928 Lah. 572 (F.B S ) ; A. 1. R. 1923 CaL 
259, Dist. [P 347 q y 

Panchanan Ghose— for Appellant.. 

Mrity unjoy Chatterji— for Respon¬ 
dents. 

JRomendra Mohan Mazumdar for Biraj 
Mohan Mazumdar — for Deputy Reg¬ 
istrar. 

Judgment.-The plaintiff sues to re¬ 
cover khas possession of the disputed 
land on the allegation that defendants 
1 to 4 have forcibly taken possession of 
the suit lands by erecting tin huts 
thereon. The suit is contested by defen¬ 
dants 1 to 4 who are brothers. Their 
case is that they have been residing on 
the land from the time of their father 
who had taken settlement of those lands 
from the plaintiff’s father. The trial 
Court dismissed the suit. An appeal 
was preferred by the plaintiff. It ap¬ 
pears that on 271h August 1926 servico 
on the absent defendant respondents 4 
and 5 was not proved and the appeal 
was dismissed as against these defen¬ 
dants without costs. Thereafter the 
appeal continued as against the remain¬ 
ing respondents and on 21st January 
1927 it was dismissed for default. On 
the following day there was an applica¬ 
tion for restoration of the appeal and in 
that application all the defendants res¬ 
pondents including respondents 4 and 5 
were mentioned as opposite parties, and 
notices were issued on all these defen¬ 
dants. On 26th March 1927 the appeal 
was ordered to bo restored. When the 
appeal was heard the learned Subordi¬ 
nate Judge took the view' that as on 
27th August 1926 the appeal as against 
the absent respondent 4 had been dis¬ 
missed the wholo appeal must stand 
dismissed because respondent 4 was a 
necessary party. It is contended in the 
first place that since the appeal was 
restored on 26th March 1927 it must be 
taken that the appeal had been restored 
as against respondents 4 and 5 as well. 
Stress is laid on the fact that those res¬ 
pondents were mentioned as opposite 
parties in the application for restoration 
and in the order of restoration costs 
were ordered to bo paid to all the mem¬ 
bers of the opposite party including res¬ 
pondents 4 and 5. It is pointed out on 
the other side that there had been no 
appeal as against the order of 27th 
August 1926 dismissing the appeal as 
against the absent respondents and that 
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the time for moving against that order 
had already expired when the applica¬ 
tion for restoration was filed. The ap- 
lication for restoration, moreover, was 
directed as against the order of dismissal 
for default which was made on 2Lst 
January 1927, at which time the appeal 
was pending as against only defendants 
1 to 3, and simply by making respon¬ 
dents 4 and 5 opposite parties in the 
application for restoration, the appel¬ 
lant could not get round the order of 
dismissal that was passed on 27th August 
1926. I think that this argument is 
sound and it must prevail. Clearly the 
order of dismissal dated 27th August 
1926 stood and when the appeal was 
restored, it was restored as against 
defendants 1 to 3 only and not as agaiust 
defendants 4 and 5. 

Then the next point is whether the 
learned Subordinate Judge is correct in 
holding that respondent 4 was a neces¬ 
sary party. It is contended that the 
appeal could proceed only as against 
defendants 1 to 3, because defendants 1 
to 4 are brothers who came as heirs of 
their father, and each of them lias a 
definite share, so that they are not joint 
(tenants. On the other hand what the 
’plaintiff seeks for is khas possession as 
jagainst all the defendants, and it is not 
alleged that they are in possession of 
specific parcels of land. The trial Court 
has already mado a decree with regard 
to all the defendants and in that Court 
the question with regard to those defen¬ 
dants were taken up jointly, there being 
no distinction as amongst the different 
defendants. The learned Subordinate 
Judge has followed the case of Kali 
Dayal *v. Nogendra Nath (1). In that 
case it is pointed out that from the 
nature of the suit, the result may follow 
that an appeal may be imperfectly cons¬ 
tituted when one of the parties i 9 left 
out, and that the Court cannot be called 
upon to make two contradictory decrees 
in the same litigation. In that case 
various other cases were considered. 
The learned advocate for the appellant 
has referred me to the case of Sant 
Singh v. Oulab Singh [4. 7. i?. 1928, 
Lahore p. 672 (F.B.)] where the decision 
was to some extent based on a Calcutta 
case which is reported in A. I. 72. 1923 
Cal. 289 (Sar at Eamini Dasi, and. on 

.(1), [1920] 24 0. W. N. 44=51 I. 0. 822=30 
0. L. J. 217. 
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her death her legal representatives her 
sons Jamim Mohan Sarkar v. Chaitanya 
Chandra Pro'.oraj). In that case, how¬ 
ever, it is pointed out that if the Court 
comes to the conclusion that the defen¬ 
dants are in possession of specific plots- 
of land, in which the deceased defendant 
had no shave, it will pioceed to try the 
case as against other defendants. This 
only serves to distinguish the present 
case in which there is no allegation that 
the defendants are in possession of 
specific plots. I consider that the learned 
Subordinate Judge has taken the correct 
view and rightly dismissed the appeal. 
This appeal is dismissed with costs. 
R.m./r.k. Appeal dismissed.. 

A. 1. R. 1930 Calcutta 347 

B. B. Ghose, J. 

Sitanath Bkadra— Petitioner. 

v. 

Jatindra Nath Sarkar — Opposite- 
Party. 

Civil Revn. No. 1451 of 1928, Decided 
on 20th February 1929, against order of 
Dist. Judge, Faridpur, D/- 11th August 
1928. 

Civil P. C., S. 20, Expl. 1 — Suit instituted 
in Court within whose jurisdiction defen¬ 
dant has permanent residence is properly 
instituted though he resides for business 
elsewhere. 

A suit instituted in the Court within the 
jurisdiction of which tho dsfondant has a per¬ 
manent residence is properly institutei, Tho 
mere fact that the defendant resides with his 
family and carries on business in a place 
which is not his permanent place of residence 
and that he seldom goes to‘the latter placo is 
no bar to the tuit being filed in tho latter placo. 

CP 347 C 2] 

Saratkumar Mitra— for Petitioner. 
Hemendrachandra Sen— for Opposite 
Party. 

B. B. Ghose, J. In this case, the 
learned Subordinate Judge on appeal 
decided quite rightly that the suit was 
properly brought in the Court of Gopal- 
ganj, within the jurisdiction of which 
the defendant had a permanent resi¬ 
dence. This is in accordance with 
Expln. 1, S. 20, Civil P. C. The mere 
fact that be carries on a business in : 
Calcutta and lives there with his family 
does not oust the jurisdiction of the Go- 
palganj Court. This rule must, there¬ 
fore, be discharged with costs: one gold 
mohur. 

R.m./r.k. Rule discharged. 



•'Jib Calcutta Satisii Chandra v. Pabna.Dhana Bhandar Co. 1930 • 


A. I. R. 1930 Calcutta 348 (1) 

Rankin, C. J. 

Bkim Naik —Petitioner. 

v. 

Chakradhar Maity and others —Oppo¬ 
site Parties. 

Civil Revn. No. 1222 of 1929, Decided 
on 17th January 1930, against order of 
Munsiff, Second Court, Contai, (Midna- 
pur), D/- 12th June 1929. 

Civil P. C , O. 21, R. 101—Re»toration of 
possession to purchaser from judgment- 
debtor of non-transferable occupancy hold¬ 
ing—Order cannot be interfered with in 
revision as another and better remedy by 
way of suit is open. 

Where an application is brought io- revision 
against an order restoring a purchaser from 
the judgment-debtor of a non-transferable oc¬ 
cupancy holding, to possession under 0. 21, 
R. 10 1 , the High Court of Calcutta as a rule 
doss not interfere in revision because another 
and better remedy by way of suit is open to the 
parties: 3 P. L. J. 579, Dir% from. 

[P 348 C 1] 

Sarat Kumar Chatterji for Bijan Ku¬ 
mar Mukherji — for Petitioner. 

Hcera Lai Ganguli — for Opposite 
Parties. 

Judgment. —I am afraid that this 
rule must be discharged. The applicant 
purchased in execution of a rent decree 
what appears to be a non-transferable 
occupancy holding. When he was put 
in possession by the Court, it was found 
that certain persons were on the land 
, who claimed to be in possession as pur¬ 
chasers from the original tenant. The 
Court peon gave symbolical possession 
only; but these persons were, in fact, on 
the land applied under O. 21, R. 100. 
Civil P. C. The Munsiff made an order 
in their favour restoring them to pos¬ 
session under R. 101. Now, the present 
application is brought in revision 
against that order. notwithstanding 
that the auction-purchaser has a remedy 
by suit under O. 21, R. 103, Civil P. 0., 
and, as a rule, this Court does not in¬ 
terfere in revision in such case3 because 
1 there is another and better remedy open 
to the parties. I may say that I am by 
no means satisfied that the case of 
Panchratan v. Bam Sahai (l), u£on 
which the learned advocate for the 
petitioners relies was correctly decided. 
1 see nothing in R. 100 about the re¬ 
presentatives of the judgment-debtor 
and I am at a loss to see any sufficient 
just ification for importing decisions 

U) 11918] 3 Pat. L. J. 579=13 I. C. 969=4 
Pat. L. W. 129. 


under S. 47 into rules which contain 
nothing of the language of 47 as regards 
representatives of the judgment-debtor. 
On tho contrary, it seems to me that 
R. 101 provides explictly and expressly 
for this very matter the question being 
whether the applicant is in possession 
on his own account or on account of 
some person other than the judgment- 
debtor. In such cases, the law says 
that a person cannot get execution 
against another person who is not the 
judgment-debtor in the suit. No doubt, 
the matter can be put right by suit; but 
ordinarily one cannot get possession of 
a property without bringing a suit 
against all the persons in possession. 
That being so, I am not at all satisfied 
that the Munsiff is wrong; but, in any 
case, I ain quite satisfied that it is un¬ 
necessary to interfere in revision in this 
case. 

The rule must be discharged with 
costs, hearing-fee two gold mohurs. 

R.M./R.K. Rule discharged. 


A. I. R. 1930 Calcutta 348 (2) 

B. B. Ghose and S. K. Ghose, JJ. 
Satish Chandra Bhaduri and others 
Appellants. 

v. 

Pabna Dhana Bhandar Co. Ltd. 
Respondents, 

Appeal No. 92 of 1928, Decided on 
15th July 1929, against order of Sub- 
Judge, Second Court, Pabna, D/- 17th 

November 1927. . . 

Civil P. C., O. 21, R. 22—Notice to judg¬ 
ment-debtor must i.fue where last order 
within year of subsequent application 

was passed behind his bock. . 

Where the last order passed against a judg¬ 
ment-debtor within one year of the subsequent 
application for execution is passed 11 

back the case does not come undor tho proviso 
to O. 21, R. 22 and notice must issue^ ^ q ^ 

Jatindra Nath Sanyal — for Appel¬ 
lants. ’ . • _ 

Krishna Kamal Uoitra—lox Respon¬ 
dents. _ m . , 

S. K. Ghose, J.— This is an appeal 

by the judgment.debtors against an . 
order refusing an application under O. 
21, R. 90, Civil P. C. The learned Sub¬ 
ordinate Judge found that no notice 
was served under O. 21, R. -2, Civil 
p C.- but he held that under the pro¬ 
viso to that rule no notice was necessary. 
This is the point in this appeal. 

It appears that a previous execution 
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case was started on 1st March 1924, and 
three orders were passed on 16th June 
and 17th June, 1924 .The first two orders 
numbered 5 and 6 in the order-sheet re¬ 
lated to the sale and 0. 3 directed that 
set off be allowed as prayed for. It may 
be argued that these orders, or at least 
the’last order, can be construed as orders 
against the judgment-debtors on the 
previous application for execution. But 
Jt is pointed out that according to the 
judgment in the previous execution case 
dated 17th December 1924, th9 Court 
has found that the notice under R. 66 of 
the Code was not served and that the 
sale proclamation was not published. 
The appellants are, therefore, entitled 
to say that the orders of 16th and 17th 
June 1924 were passed behind their 
back and that, therefore, the decree- 
holder caunot take advantage of those 
orders for the purpose of evading notice 
under O. 21, R. 22. I think this conten¬ 
tion is sound and that it must prevail. 

It is contended by the other side that 
this is a new point taken in appeal. But 
as a matter of fact the point that no 
notice was served under R. 22 has all 
along been taken and the present point 
does arise out of that contention. It is 
also contended that in the previous case 
notice under R. 22 might not have been 
necessary. But there is nothing to show 
this. On the contrary it appears from 
the order-sheet of the previous execu¬ 
tion case that notice under R. 66 was 
the only notice that was directed to be 
issued, that uo other notice was issued, 
and that consequently no other notice 
was served. 

Another point taken by the learned 
advocate for the respondent is that the 
present application for execution must 
be taken to be a revival of the previous 
execution case which was directed to be 
struck off on 20th December 1924 and 
we are referred to the case of Jira Bibi 
v. Majiruddin Chowdhury (l). There 
the point was one of limitation, where¬ 
as in the prssent case altogether a new 
case was started. 

The appeal is allowed, the order of 
the learned Court below is reversed as 
the sale is set aside on the ground of 
want of service of notice under 0. 21, 
R. 22 of the Code. 

The appellants are entitled to their 
(1) A. I. R. 1931 Cal. 594. 
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costs in this Court: the hearing-fee be¬ 
ing assessed at two gold mohurs. 

B. B. Ghose, J.—I agree. 

j.M./r.k. Appeal allowed. 

A. I. R. 1930 Calcutta 349 

Mukerji and Guha, JJ. 

Shyama Charan De Tali hi l da r and- 
others —Appellants. 

v. 

Prolap Chandra Das and others — 
Respondents. 

Appeal No. 31S of 1929, Decided on 
24th January 1930, from appellate ordoi 
of Dist. Judge, Dacca D/- 20th April 
1929. 

(a) Execution—Construction of a decree— 
Interest allowed in judgment but omitted 
in decree—No ambiguity but omission and.? 
hence decree can be amended—Civil P. C., 
O. 20, R. 6. 

Where interest has been omitted in the de- 
creo though allowed in the judgment, it is a., 
case of pure omission aud nob oue of auy am¬ 
biguity. Hence, the £rulo that* where a deers* 
is ambiguous, the Court should put such cou- 
struction upon it as would make it in accor¬ 
dance with law, has no application to such t 
cas 2 aud the decree should b3 amended to bring . 
it on line of judgment : 21 AIL 361, Dist . 

CP 350 C 1, 2] 

(b) Execution—Scope of—Interest omitted 
in previous application for execution is. 
not claimable in subsequent application. 

Where a decree-holder has failed to claim 
for a portion of interest accrued due in a pre¬ 
vious applioatjon for execution, ho cauuot be 
allowed to claim that portion ill a subsequent 
application on the principle that a portion of 
an entire decree for which execution is not 
claimed caunot form part of a subsequent 
claim in oxocution* [P 350 C 2) 

Profulla Chandra Chakravarty — for 
Appellants. 

Jadu Nath Kanjilal, Nripeudra Cii. 
Das —for Respondents. 

Judgment—The facts of this case- 
are quite simple. In 1918 the decree- 
holders obtained a preliminary decree 
in a mortgage suit. The ordering por¬ 
tion of the judgment therein directed 
that after expiry of the period of grace,, 
interest would run on the amount due 
at 6 per cent per annum. In the decree- 
drawn up in accordance with the judg¬ 
ment this portion of the order was 
omitted and interest was allowed only 
up to the expiry of the peridd of grace. 
Iu the final decree drawn up about a. 
year later it was provided: 

"that the sum of Rs. 3,290-8-0 aspayabh 
u “ d . e * tho ® aid preliminary deoree together 
with Rs. 284-12-0 as the costs of the suit as. 

specified in the said preliminary decree aud 
further interest up to the date of payment at. 
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the rate spacified in said decree would be pay¬ 
able to the plaintiffs,” 

and there wen other directions therein 
with which we are not concerned. 

In 1920 the decree-holders applied 
for execution for a sum of Rs. 3,631-1-0 
whether they meant to include in this 
amount any interest after the period of 
grace is a matter on which the two 
Courts below are not in agreement. 
The Court of first instance was of 
opinion that they did and the Court of 
appeal below that they did not. The 
point is nob clear : all that appears is 
that a small amount in excess of in¬ 
terest up to the date of grace was in¬ 
cluded in it though nob the whole 
amount that would be due on calcula¬ 
tion of the interest at'G per cent for the 
period from the date of grace to the 
date of the application for execution. 
This execution case was dismissed, but 
subsequently the judgment-debtors made 
payments which aggregated a substan¬ 
tial amount. The decree-holders then 
again applied for execution for realiza¬ 
tion of the balance, and this time they 
expressly claimed interest at 6 per cent 
per annum from the date of grace. The 
judgment-debtors objected to this 
claim for interest. This objection was 
rejected by the Court of first instance 
but has been upheld on appeal. Hence 
this appoal by the decree-holder. 

A good deel of technicality has been 
introduced into the case on behalf of 
both sides, for which, however, there is 
some justification in the view which bho 
District Judge has expressed. The 
question in the first instance, in our 
judgment, is a question of construction 
of the final decree. 

There can lie no question that the 
final decree meant to provide for in- 
terest after the expiry of the period of 
grace and till payment; it expressly 
said so. The rate at which such in¬ 
terest was to be calculated was in the 
words of the final docreo ‘‘the rate spe¬ 
cified in the preliminary decree,” but 
there was no rate specified for this 
interest in the preliminary decree; two 
rates wore mentioned therein, but for 
different purposes, i. e., 9 per cent com¬ 
pound with yearly rests and 6 per cent 
simple, the former payable under the 
contract and the latter only for costs. 
So the caso was one of pure omission 
and there was no question of ambiguity. 
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In that view the case of Dakar Sajjad 
v. Cdit Narain Singh (1), upon which a 
good deal of reliance has been placed 
by Mr. Chakravarty in his arguments, 
will not help him. It being a simplo 
case in which the preliminary decree, 
was not in accordance with the judg¬ 
ment which it had to follow, and failed 
to reproduce the decretal order in that 
judgment, we do not uuderstand why 
the decree-holders should not avail of 
tire easy course of applying for amend¬ 
ing the preliminary decree in order to 
bring it on a line with the judgment. 
The only apprehension that he may 
have is that a future execution may be 
barred, but that can be avoided by 
keeping the present execution proceed¬ 
ings pending and giving the decree- 
holders sufficient opportunity to avail of 
this remedy. We propose to rnako that 
order. 

Then a question arises as to whether 
in view of the application for execution 
filed in 1920 the decree-holders are 
competent to claim this interest. It is 
conceded by the decree-holders that in 
that application he did not claim the 
whole amount of interest whysh had 
accrued duo till then subsequent to the 
expiry of the period of grace. It is 
urged on behalf of the judgment-debt- 
ors that no such interest was claimed 
at all. The consequence of both the 
positions is the same. It is well-settled 
that a portion of an entire decree for 
which execution was not once claimed 
cannot form part of a subsequent claim 
in execution. The decree-holdors, there¬ 
fore, are not ontitled to claim any 
interest for the period from the date of 
grace bo the date of his application in 
1920. There is, however, no reason 
why he should not get interest for a 
subsequent period. 

The result is that this appoal is al¬ 
lowed. The orders of the Court below 
are set aside. The execution proceed¬ 
ings will stand as pending and a 
reasonable timo on calculation of in¬ 
terest will be given to the decree- 
holders to apply for and obtain the 
necessary amendment of the prelimi¬ 
nary decree and when thoy have done 
so the execution will go on for the 
period subsequent to the date of the 
application for exec ution made in 1920. 
'(iTl 1839J 21 All.361=( 1893) A.W.N.91 fF.B.). 
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in The learned Munsif held that even ac- 
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There will be no order for costs 
this appeal. 

j.m./r.K. Appeal allowed. 

A. I.R. 1930 Calcutta 351 

B. B. Ghose and S. K. Ghose, JJ. 

Ashutosh Sikdar and others —Defen¬ 
dants—Appellants. 

v. 

Chidam Mondal — Plaintiff—Respon¬ 
dent. 

Appeal No. 2356 of 1927, Decided on 
9th August 1929, from appellate decree 
of Addl. Sub-Judge, Jessore, D-/ 11th 
July 1927. 

Hindu Law—Debts—Necessity—Widow— 
Payment of barred bebts of husband is legal 
necessity—Widow can alienate whole pro¬ 
perty for that purpose. 

Payment of barred debt left by her husband 
is a pious duty on the part of the widow and 
amounts to legal necessity. It is not neces¬ 
sary that there should be any danger to the 
estate in order to ontitle the widow to incur 
debt or alienate the property of her husband in 
order to pay off barred debts. She may 
alienate the whole of the estate inherited if 
she cannot raise sufficient money for the pur¬ 
pose by alienating a part : 21 Cal. 190; 21 Cal. 
190a and 6 3/. I. A. 393, (P.C.l Ref. 

[P-351 C2, P 352 C 2] 

Profulla Kama 1 . Das —for Appellants, 

Atul Chandra Gupta for Bijan 
Kumar Mukherji—tot Respondents. 

B. B. Ghoae, J. —This is an appeal 
by defendants 1 to. 4 against the 
judgment and decree of the Subordinate 
Judge affirming those of the Munsif. 
The suit was brought by the plaintiff 
for recovery of possession of some lands 
on the ground that he was the rever¬ 
sionary heir of one Gadadhar. The 
defendants claimed the property under 
a mokarari lease given by the widow of 
Gadadhar. The defendants pleaded 
that the mourasi patta was executed 
by the widow Gunamani on 4th Chaitra 
1289 B. 8., for legal necessity, that with 
the nazar paid by the defendants or 
their predece3sor-in-interest the lady 
paid off some debt3 of Gadadhar, de¬ 
frayed the expenses of his sradh, paid 
rents of.the malik, defrayed the expenses 
of her own maintenance and those of 
her visit, to Gaya. The trial Court 
did not accept grounds 2 and 5 
urged by the defendants. The ’ main 
question on which the defendants 
relied was that there was a bond 
executed by Gadadhar dated 1276 B S 
and in order to pay off that debt the 
widow executed the maurashi patta. 


cepting that the payment of the debt of 
the husband was true it could not 
amount to legal necessity, firstly, be¬ 
cause the debt was not proved to have 
been alive at the time or in other words 
the debt was barred by limitation and 
secondly, because there was no legal 
necessity for the widow to transfer the 
entire corpus of her husband’s estate. 
His view was that when the creditor 
allowed the debts to lapse by efllux of 
time the widow might have a moral 
duty to pay off the debt but there was 
no legal obligation to pay and the pay¬ 
ment was only voluntary. The learned 
Subordinate Judge seems to have con¬ 
firmed the view of the Munsif. He 
stated that there was no danger to 
Gunamani's husband’s estate on account 
of the dues of the bond; and as the 
Munsif has come to the conclusion that 
the lease was not granted by Gunamani 
for legal necessity, the learned Subor¬ 
dinate Judge supported the decision of 
the Munsif. 

The defendants contend that the pay¬ 
ment of barred debts of the husband 
by his widow who has inherited the 
property of her husband is a legal ne¬ 
cessity. The cases to which we have 
been referred are ‘those of Udai Chun- 
der Chuckcrbutty v. Ashutosh Das Ma- 
jumdar (l) and Tarini Prosad Chat¬ 
ter jee v. Bhola Nath Mookerjec (2) re- 
ported in the foot-note in which the 
decisions of other High Courts have 
been reviewed. There is no doubt that 
the Courts below were in error in hold¬ 
ing that the payment of the barred debt 
of a husband does not amount to legal 
necessity. With regard reliance being 
made on the proposition that there was 
no danger to the husband’s estate at 
the time for the dues upon the bond, 
the learned Munsif evidently was in 
error. The payment of husband’s debt 
although barred ha3 been held to be a 
Pious duty on the part of the widow 
and it is not necessary that there should 
be any danger to the estate in order to 
entitle the widow to incur debts or to 
alienate the property of her husband in 
order to pay off barred debts. The 
question of danger to the estate has 
been_taisan probably from the well- 
known case of Hun^omannarv/iuA p nn _ 

(1) [1864] 21 Gal, M. ~ --* 

(2) [1891] 21 Cal. I90n. 
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dn ij v. 3lt. Bobooee jji unraj Koonweree 
(3), bub that is uob the only ground 
upon which a widow can alienate the 
property of her husband. For instance 
pilgrimage to Gaya can never be a pres¬ 
sure on the estate. But it is the ac¬ 
cepted law that a widow can incur 
debts and alienate property sufficient 
for the purpose of expenses for the pil¬ 
grimage to Gaya and the expenses of 
the sradh of her husband. The learned 
advocate for the respondent does not 
contest the proposition that the payment 
of barred debt of the husband is a legal 
necessity so for as the widow is con¬ 
cerned. But his contention is that as¬ 
suming, as the lower Court assumed, 
that the mokarari lease was granted for 
legal necessity, the widow had no neces¬ 
sity to alienate the whole of the hus- 
band's property by way of a permanent 
lease in order to pay off a barred debt. 
His argument is based on the observa¬ 
tions of their Lordships of the Judicial 
Committee in the case of Sardar Singh 
v. Kunj Behanj Lai (4), at p. 109 
(of 49 I. A ). where theirs Lordships say 
that there are two sets of religious acts 
for which a widow can alienate her 
husband's property. One set to be 
essential and the other not essential or 
obligatory, hut still pious acts which 
conduce to the bliss of the departed 
soul. With regard to the second set of 
acts it is said that a widow can alienate 
a small portion of her husband's estate. 
In that particular case it was a gift to 
a Brahmin of Puri. Within this second 
class of religious acts, fall digging of 
tanks, 'establishing of idols, building of 
temples etc. The learned advocate for 
the respondent contends that the pay¬ 
ment of barred debts falls within the 
second category, because as he seems to 
argue, that debt could not have been 
enforced by the creditor against the 
husband's estate. The Hindu Law does 
not, however, take cognizance of any 
bar of limitation. As Mr. Mayne has 
observed: 

"It is very much to be doubted whether the 
plea of limitation would be accepted in the 
Court of the Hindu Radhamanthugs 

and I do not remember to have found 
any text which would support the con¬ 
tention urged on behalf of the respon- 

( J) [1854-57J G M. I. A. 323=18 W. E. 81= 
•2 Suther 29=1 Sar. 552 (P.C.). 

fl) A. I. R. 1922 P. C. 201=44 All. 503=49 
I. A. 383 (P.C.). 


dent. On the other hand there are 
texts which enjoin on the son, grandson, 
and greatgrandson the duty of the. 
payment of their ancestors’ debts even- 
if they have not obtained any assets- 
from their ancestor. According to the 
Hindu Shastras, so far as I am aware,, 
a person dying without payment of his 
debts is subject to tribulations in after 
life and it is, therefore, the pious duty 
of his descendants to pay off his debts: 
even if they have got no property from 
him. It is only in the case of the- 
fourth generation that this pious duty 
of repaying any debt even if he got no¬ 
estate, is exonerated. It seems to me,, 
therefore, that payment of a deceased’s 
debts by his widow who has received 
assets from him falls within the first 
class of debts. I am of opinion that is 
an essential duty of the widow for 
which she may alienate the property ! 
inherited from her husband. In this 
case, however, the fact is that whether 
the widow did execute the lease in 
favour of the prelecessor-in-interest of 
the appellants for payment of any debt 
of her deceased husband although- 
barred, has not been found by either of 
the Courts below. It is, therefore,, 
necessary to send the case to the lower 
appellate Court to come to a finding on 
the point. If it is fonnd that the lease- 
was granted for payment of the debt- 
of the husband though barred, the 
alienation will stand. It should, how¬ 
ever, be necessary to go into the ques¬ 
tion whether it was possible for the- 
widow to raise the money by alienating: 
a portion of the property or not. With, 
these observations the case is remitted 
to the lower appellate Court for final 
disposal. Costs will abide the result. 

S. K. Ghose, j.—I agree. 

r.M./R.K. Case remanded.. 
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Pearson and Patterson, JJ. 
Surendra Nath Jana — Accused—Pe¬ 


titioner. 


v. 


Kumeda Charan Uisra — Opposite- 

Party. _ , 

Civil Revn. No. 18 of 1929, Decided 
on 3rd January 1930, from order of 
Dist. Judge, Midnapur, D/- 2nd August- 

^Criminal P. C-, S. 476 -E«pr. f . findint 
by Court that it U expedient in interest ot 
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justice to make complaint under S 476 is 
necestory Express provision is not sal.s- 
fied by inferences from findings of fact. 

Thero roust bean express finding by the 
Court that “ it is expedient in the interest of 
justice ” that a complaint should bo made 
into the offence of giving false evidence under 
S 476. Such an express provision for a fin¬ 
ding to be recorded is not satisfied by infer¬ 
ences which may or may not ba drawn from 
otner findings of facts arrived at by the Court: 
A. I. R. 1923 Cal. 862, Rel. on. [V 351 C 1] 

Satindra Nntli Mukerii, Apurla 
Charan Mukerjee and Manmath Nath 
Das Gupta —for Petitioner. 

Sarat Chandra Jana—ior Opposite 
Party. 

* Judgment.—The present rule is on 
behalf of one Surendra Nath Jana and 
is directed against an order of the Dis¬ 
trict Judge dated 2nd August 1929, 
directing that a complaint should be 
drawn up against the petitioner under 

Ss. 465 and 471, I. P. C. This order 
of the District Judge was made upon 
an appeal from the order of tho Munsiff 
who had already refused to make such 
an order. The main ground placed be¬ 
fore us is that the order is bad in law, 
inasmuch as there is no finding by the 
Court of appeal below that it is expe¬ 
dient in the interests of justice that a 
complaint should be made. Wo have 
examined the record and it is conceded 
that on the face of the appellato Court's 
judgment no such finding is recorded. 
But it is said that there is a finding 
that a clear prima facie case has been 
made and that coupled with the fact 
that a complaint has been ordered is 
sufficient to enable the Court to infer 
that the opinion of the lower appellate 
Court was that it was expedient in 
the interests of justice that such an 
enquiry should be made. The matter 
is really on the same footing as dis¬ 
closed in the case of Keramat Ali v. 
Emperor (l), where the learned Chief 
Justice 9aid: 

“ 1 look vain for any recorded finding to 
the effect that-it is expedient in tho intorest 
of justice that an enquiry should be mado into 
tho offence, • . , , , M 

That is the position in which we find 
ourselves in the present case and it is 
jnofc possible to say that an express statu¬ 
tory provision for a finding to be re¬ 
corded is satisfied by inferences which 
may or may nob be drawn from other 
findings of fact arrived at by the lower 
appellate Court. The' result, the refore. 
•(1) A. I. R. 1928 Cal. 862=55 Cal, 1312, 
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is that the order of the District Judge 
is set aside and this rule made absolute. 

Rule made absolute. 
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13.13. Ghose and Bose, JJ. 

Sm. Iiaui Basanta Kumari Dasi and 
others —Appellants. 

v. 

Tulsi Charan Ghosh and others — 
Respondents. 

Appeal No. 425 of 1928, Decided on 
23rd May 1929, against order of Dist. 
Judge, Addl. Court, Howrah, D/- 2nd 
June 1928. c - 

Civil P. C , O. 21, R. 54—Amendment of 
petition for execution asking for attach¬ 
ment of additional property after first at¬ 
tachment and sale of certain property— 
Judgment-debtor aware of amendment and 
attachment but not appealing against order 
—Order is final though it may be ex parte. 

Where in execution of a decree certain pro¬ 
perty of the judgment-debtor is attached and 
sold and a subsequent application is made for 
amending tho potition for execution setting out 
additional property against which it was in¬ 
tended to proceed, and in pursuance thereof 
attachment made, provided the judgmeot- 
debtor has notice of attachment and does not 
impeach the order of attachment by appeal, 
although tho order may be ex parte and amend¬ 
ment erroneous, the order of attachment is 
final and not open to bo challenged in subso 
quent proceediugs;S Cal . 51, G AiL 2G9; A. I. Ii K 
1924 Ma<K 1, /?<•/. [V 355 C 1, 2] 

Jogesh Chunder Hoy and liamoni 
Mohan Cliatterji —for Appellants. 

Bhupendra Kumar Ghose —for Res* 
pondents. 

R. B. Ghose, J . —This is an appeal by 
the decree-holder against an order of the 
learned Additional Distiict Judge of 
Howrah reversing an order of the Sub¬ 
ordinate Judge rejecting an objection of 
the judgment-debtors to the execution 
of a decree by sale of certain properties 
ordered by the Subordinate Judge.* 

The facts have been clearly stated by- 
tbo learned Additional District Judge 
in bis judgment. A decree was passed on 
29th June 1911. An application for exe. 
cution was filed on 31st July 1922 and 
some properties were attached. Some 
items of tho properties attached were 
sold on 17th March 1927 and only 
Rs. 100 out of the decretal amount of 
over Rs. 4,000 was realized. On 22nd 
April 1927 the decree-holder applied for 
an amendment of his application for 
execution by putting in a large number 
of properties against which he intended 
to proceed in execution. This application 
was allowed ex parte. It does not ap. 
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pear whether notice of this application 
was at all served upon tho^udgmont- 
debtor or not. An order for attachment 
was made under O 21, R. 51, Civil P. C. 
of these properties which were included 
in the petition by reason of the amend¬ 
ment, and the properties were actually 
attached in May 1927. It has been 
found by the trial Court and has not 
been questioned in the Court cf appeal 
below that the judgment-debtors had 
notice of the attachment and that it 
was properly made. On 6th Juno 1927 
an order for notice under 0. 21, R. 66, 
Civil P. C., for settlement of the 
terms of sale was passed. This notico 
was also servo! upon the judgment- 
debtors and a sale proclamation was 
issued fixing 12th September for the 
date of sale of the properties attached. 
On 16th August 1927 an- objection was 
made by the judgment-debtors to the 
sale of those properties on the ground 
that the amendment of the petition for 
execution on 22nd April 1927 ought not 
to have been allowed as the decree was 
barred by limitation. 

The Subordinate Judge has held, upon 
the circumstances stated, that there was 
a waiver by the judgment-debtors of 
their objection, they not having ap¬ 
peared at any of the stages in the pro¬ 
ceedings referred to above. lie has also 
hold that, as the decree-holder was pre¬ 
vented from executing tho decree by 
force or fraud of the judgment-debtors 
under S. 48 (2) (a), Civil P. C., the 
decree-holder's application for execution 
was not barred by limitation on the 
date when the order for amendment was 
made and that therefore, the amendment 
was in form. 

The loarnod Judge, on appeal by tho 
judgment-debtors, has hold that there 
was no waiver because the objectors 
came forward with their objection with¬ 
in fifteen days after the date when tho 
terms of tho sale proclamation were 
finally settled and about four weeks 
bofore the date of salo. He also refers 
to tho delay the decree-holder made 
which was about two months, to comply 
with tho Court’s order for the issue of 
notices under O. 21, R. 66. Tho loarnod 
Judge did not deal with the question as 
to whether tho execution of the decree 
was harred by limitation with reference 
to S. 48 (2), Civil P. C., because ho was 
of opinion that it was open to the decree- 


holder to present a fresh application for 
execution stating tho facts, and bringing 
the application within S. 48 of the Code, 
and that it was not necessary for him 
to decide whether the amendment 
prayed for was within tho period of 
limitation for execution of the decree 
with reference to S. 48, Civil P. C. The 
learned Judge by an elaborate discussion 
of tho question with regard to the 
amendment held that the amendment 
ought not to have been allowed by the 
Subordinate Judge. From that order 
the decree-holder appeals. 

I may state at once that I quite agree • 
with tho reasoning of tho learned Addi¬ 
tional District Judge that the amend¬ 
ment ordered by the Subordinate Judge 
was on erroneous grounds. The matter 
did not fall within 0. 21, R. 17, Civil 
P. C., and if the mattor has stood there 
I should have been inclined to dismiss 
the appeal on the ground that the order 
for amendment had been erroneously 
made. It is concolod by tho learned 
advocate for the appellant that it would 
be wrong to order amendment of an 
application for execution after tho exe¬ 
cution is barred by limitation. But it 
is argued that in this case, having regard 
to S. 48 (2) (a), Civil P. C , his applica¬ 
tion for execution was not barred at the 
time when the amendment was directed 
and that if his application for amend¬ 
ment of the execution petition be consi¬ 
dered as a fresh application for execu¬ 
tion he will be quite within his rights 
to execute his decree. That proposition 
seems to me to be quite right, but the 
learned Additional District Judge lias 
not found the facts with regard to the 
application of S. 48 (2) although the 
learned Subordinate Judge has found in 
favour of the decree-holder. It would 
have boon necessary for us to remand 
the case to the lower appellate Court in 
order to come to a finding on that ques¬ 
tion if we did not choo3e to consider 
tho evidence on that point ourselves 
hero ; but, having regard to the noxb 
proposition that I am going to consi¬ 
der, I do nob think that that stop 
is necessary. 

It was argued before the loarned 
Judge that the order of the Subordinate 
Tudgo allowing the amendment and at¬ 
taching the properties and directing a 
sale in execution of the decree was res 
judicata. The loarnod Judge has rejec- 
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ted that argument on the ground that if 
the objection bad been raised by the 
judgment-debtors in a subsequent pro¬ 
ceeding the authorities show that the 
failure to appear and take objection in 
the present proceedings would be a com¬ 
plete answer to the objection. The 
learned Judge's opinion seems to be that 
if an objection is taken at a subsequent^ 
stage of the same execution proceeding 
to an order which bas become final as 
not having been appealed against, that 
order can be questioned at any time and 
the principle of res judicata does not 
apply. In my judgment, this view is 
not correct having regal’d to the various 
cases decided by the Privy Council. It 
is true that the question in the case of 
Mungul Pershad Dichit v. Grija Kant 
Lahiri (l), arose in a subsequent execu¬ 
tion proceeding, but in the ease of Ram 
Kirpal Shukul v. lit. Rup Kuari (2), 
the question whether a certain decree 
allowed mesne profits or not arose in an 
execution proceeding and v:as decided 
by the Court to the effect that mesne 
profits had been allowed. At a later 
stage of the execution proceeding the 
question was raised that the previous 
decision of the Court was erroneous. 

The Allahabad High Court, as a matter 
of fact, set aside the previous decision 
of the executing Court as, in the view 
of the High Court, upon a proper cons¬ 
truction of the decree, mesne profits 
were not allowed. Their Lordships of 
the Privy Council reversed the decision 
of the High Court and they hold that 
the previous judgment of tho Judge exe¬ 
cuting the decree was final and could 
not be questioned at .a later stage. In 
this case no doubt if any order was 
made without notice to the other side 
that order would not be binding upon 
the party on whom no notice was 
served. Tho order of amendment appa¬ 
rently was made without service of any 
notice, but subsequent to that in May 
1927 it has been found that the proper¬ 
ties now sought to be sold were at¬ 
tached, and the attachment was regu¬ 
larly made of which tho judgment- 
debtors had notice and the judgment- 
debtors were prohibited from dealing 
with the properties in any way. No 
objec tion was taken to the order of at¬ 

(1) [1882] 8 Cal. 51=11 C. L. R. 118=8 I. A, 
128=4 Bar. 248 (P. a). 

(2) [1884] G All. 2G9=1I I. A. 87 (P. C). 


tachment, nor was that order appealed, 
against. Subsequently it has been found 
that there was a nolice served upon the 
parties for fixing the terms of the sale-j 
proclamation of tho properties attached.! 
It is true it has been held in the case of j 
Chidamtaram Chetti v. Thcicanai 
Animal (3), that this notice is for a pro¬ 
ceeding in the nature cf an administra¬ 
tive action. In that case it was held 
that if a judgment-debtor did not put in 
appearance at the time when the sale- 
proclamation was settled that would not 
preclude the legal representatives of the 
judgment-debtor from taking an objection 
to the sale of a property on the ground 
that the property did Dot belong to the 
judgment-debtor. In that case it does 
not appear that any notice was served 
on the legal representatives when fchey 
were brought on the record ; but in tbis- 
case there is no doubt that the judgment- 
debtors were hound by tho order of 
attachment which was made with re¬ 
gard to tlieso properties. It was pointed 
out to us by the learned advocate for 
the respondents that in tho case above 
cited in tbo Madras Court there was also 
an attachment of the property ; but the 
learned Judges do not refer to that fact 
iu any of tho judgments nor do they 
refer to tho fact that the order of attach¬ 
ment coupled with tho direction on the 
judgment-debtors not to deal with the 
property attached is an order which is 
binding on tho parties if not questioned 
by appeal or otherwise reversed. In myi 
judgment, therefore, the decree-holder! 
is entitled to proceed with the execution; 
of the decree against the properties 
which were included in the execution 1 2 
application by tho amendment, on the 
application of the decree-holdor, on 22nd. 
April 1927 although, in my judgment,! 
the order of amendment was erroneous.) 

The order of the learned Additional 
District Judge will, therefore, be sot 
aside and that of the Subordinate Judge 
restored with costs in this Court as well 
as in the lower appellato Court. Tho 
hearing fee is assessed at five gold 
mohurs. 

Bose, J.— I agree. 

V.N./r.K. Order set aside. 


13) A. I. R. 1924 Mad. 1=46 Mad. 768 [F.B ). 


356 Calcutta Panchananda v. Brojendra Kumar (Raukin, C. J.) 


1930 


A. I. R. 1930 Calcutta 356 

Rankin, C. J., and Mukerji, J. 

Panchananda Debnath —Defend ant— 
Appellant. 

v. 

Iirojendra Kumar Sat rad liar and 

others —Plaintiffs—Respondents. 

Letters Patent Appeal No. 8 of 1929, 
Decided on 29th May 1929, from deci¬ 
sion of Mittor, .T., D'- 30th November 
1928, in Appeal No. 057 of 1928. 

Decree —Execution— Anterior agreement 
that decree shall not be executed cannot be 
set up as bar—But suit may be brought to 
restrain execution contrary fo agreement — 
Civil P. c., O. 21, R. 2. 

An anterior agreement-that a decree shall 
be allowed to. !>» pissod but shall not be exe¬ 
cuted cannot be set up as a bar to execution. 
.But such an agreement is not opposed to pub¬ 
lic policy and suit can be brought to restrain 
execution contrary to the agreement. An in¬ 
junction restraining execution until a breach 
of obligation under the agreement has occurred 
is the correct form of relief to ask for and 
not a declaration that the decree is unenforce¬ 
able : 29 Cal . 310 and 31 Cal . i7'J, He/. 

[P-353 C 2, P 3)7 C 1] 

Hemendra Kumar Das for Nripendra 
Chunder Das —for Appellant, 

Nasim Ali— for Respondents. 

Rankin, C. J . — In this case, the ap¬ 
peal is brought from the judgment and 
decree of iny learned brother Mitter, J., 
■sitting in second appeal. It appears 
that the present appellant who was the 
■defendant in the suit had certain car- 
penter’s work done lor him by the 
plaintiffs and also lent to the plaintiffs 
•certain sums of money represented by 
three or four bonds. The appellant 
sued upon one of the bonds and, on 
24th Juno 1920, gob an ex parte decree 

■ thoreon. The plaintiffs' case is that, 
by an anterior agreement, it was ar¬ 
ranged between the parties that the 
plaintiffs at certain times would pay 
certain sums of money and that, thfiugh 
the decroo was to be allowed to go ex 
parte, it would not he executed, pro¬ 
vided the plaintiffs kept to their bar¬ 
gain and paid by the instalments agreed 
upon. The plaintiffs did keep to their 
bargain as regards the instalments, 
though the time for paying off all the 

■ instalments had not arrived when, on 
14th July I92G, the present appellant 
applied for execution of the decree. 

According bo the facts found by the 
Courts below, this application for exe¬ 
cution was contrary to good faith and 
rto the terms of the bargain on which 


the defendant had obtained the ex parte 
decree. The present suit is brought for 
relief somewhat inartistically worded 
hut it is in substance for an injunction 
to restrain the defendant from putting 
in execution the ex parte decree of 21th 
June 1926 obtained pursuant to .the an¬ 
terior agreement with the plaintiffs to. 
which I have referred. Various objec¬ 
tions have been taken, hut the first 
question that we have to consider is 
whether such a suit will lie, whether 
the claim ought to have been brought 
by' an application under S. 47 of the 
Code and whether there is anything in 
law tc prevent the plaintiffs from get¬ 
ting an injunction in these circumstan¬ 
ces. The cases cited to us show that, 
where there is an anterior agreement to 
the effect that a decree shall 1)9 allowed 
to he passed but shall not ho execute 1, 
such an agreement cannot be set up in 
bar to the execution of the decree be¬ 
cause the execution proceedings are 
based upon the decree and, to allege in¬ 
firmities in the decree qualification to the 
decree (sic) is not proper when the Court 
is merely the executing Court Such a 
case of anterior agreement which was 
not allowed to he set up in execution 
will ho found Illustrated in Benode Lai 
Pakraslii v. Brajendra Kumar Saha (l) 
and Hassau Ali v. Gauzi Ali Mir (2). 
Again, there are cases where adjust¬ 
ments aftor decree which could quite 
properly bo set up as a bar to execution 
had not been allowed to he set up be¬ 
cause they were not recorded under 
O. 21, R. 2, Civil P. C. Those cases 
have no bearing upon the present case. 

The present case is one of an agree¬ 
ment anterior to the decree, an agree¬ 
ment that the decree should not be 
enforce 1 except in certain event, 
namely, default of the plaintiffs in pay¬ 
ing certain instalments and the suit is 
brought to restrain execution contrary 
to the agreement. It ha3 been sugges¬ 
ted that an agreemont that a decree 
shall he passed but, if the defendant 
pays so much money in certain time, it 
shall not he executed is an agreement 
contrary to public policy. I can only 
say that, in my opinion, tnat is a novel 
doctrine and is entirely unsubstantial. 
It is quite right that such an agreement 
should not he set up in bar t o execution j 

(1) [1932] 23 Cai. 810=3 0. W. N. 838. 

(2) [1901] 31 Cal. 179. 
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but I know of no doctrine to say that 
^uch a thing is contrary to public policy. 
The relief asked was asked in the form 
of a declaration. That certainly was 
wrong in form. The correct form of the 
; relief was to ask for an injunction to 
restrain the present appellant from put¬ 
ting in execution the decree of 24th 
June 1926 unless and until the opposite 
: parties committed a breach of their 
obligation under the agreement co which 
11 have referred. It appears that now 
the whole of the money has been paid. 
There is no reason, therefore, why wo 
should recast the form of the decree 
made by the Courts below. In my opi¬ 
nion, this appeal fails and must be dis¬ 
missed with costs. 

Mukerji, J.—I agree. 

R.M./n.K. Appeal dismissed. 
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B. B. Ghose and S. K. Ghose, J J. 

Kumar Chandra Gam and another — 
Defendants—Appellants. 

v. 

Narendra Nath Alitter and others — 
Plaintiff and Defendants—Respondents. 

Appeal No. 1161 of 1928, Decided on 
I6$h August 1929, against appellate 
decree of Addl. Dist. Judge, 24-Parganas, 

D/- 7bh February 1928. 

(ft) Tr&ntfcr of Property Act, S. 40 — 
Covenant to poy share of purchase money 
to landlord as condition precedent to re¬ 
cognition of transfer is covenant running 
with land. 

A covenant binding a tanant, his hoirs or 
euccessors-in-int »rast to pay a certain share of 
purchase money to the landlord on the sale of 
the tenure, as a condition precedent fca lind- 
lord recognizing the saIj as valid and binding 
ou him is a covenant naming with the land 
and makes the purchaser liable for the same 
and the landlord oan recover the sime by suit 
and Court can in its discretion award interest 
to the landlord by way of damages although 
there may be no stipulation in covenant : 
Tulk v. Moxhay, 2 P.1,. 774; Lambert v. Norris 
2 M A W. 333; Flight v. Glossop, 2 Ding (AT. C.) 

e [P 360 0 2] 

(b) Transfer of Properly Act, S. 40 — 
When agreement is negative in substance, 
negative form of expression is immaterial 
ned principle of restrictive covenant applies. 

Absence of negative form, of expression in a 
covenant is immaterial when from the sub¬ 
stance of the agreement a negative agreement 
can be seen to be implied and the principle of • 
restrictive covenants will then apply. 

[P 3G0 C 1] 

(c) Civil P. C., S. 34—No stipulation for 
interest Still interest can be allowed as 
^advance. 

Where money is dus to the plaintiff but has 
not been paid through proper channel, the 


Court may allow interest by way of damages 
even though there is no stipulation for interest 
in the contract. [P ^60 C 2] 

Sarat Chandra I log Chaudhunj and 
Jalindra Nath Sanya \—for Appellants. 

Narendra Chandra J3)se and Satyen¬ 
dra Kumar Mitra—tor Rsspondenfcs, 

B. B. Ghose, J.—This is an appeal by 
defendants 4 and 5 ag vinsb the judgment 
and decree of the Additional District 
Judge of the 24-Parganas, partly decree¬ 
ing the plaintiff's suit for the recovery 
of a sum of money under the following 
circumstances. The plaintiff created a 
mourashi mokarari tenure in favour of 
defendants 1, 2 and 3 in January 1906. 
Defen Ian ts 4 and 5 purchased that 
tenure from the other defendants for a 
sum of Us. 8,675 on 13th December 1923. 
A dispute arose with reference to a pro¬ 
vision in the patta granted by the plain¬ 
tiff to his tenants which runs thus : 

“If it bj necessity to sjII any portion of tin 
potta laud or the trees, om-fourth shire of 
the proper value shall be deposited in my 
shoriata as chauth seUm?; otherwise I shill 
no!; be bouui by the 9\id said or purchiso aui 
the said sile shall not bd valid. If you do not 
conform to tin. terms of this patta an l by 
your uegligonce I suffer any loss, you will bo 
liable to compensate the said loss. Observing 
all the aforesaid terms you do enjoy the pottai 
land with groat felicity down to sons, grand¬ 
sons and successors-in-interest being ontitlad 
to make a gift and silo of the pottii land on 
payment of rent etc , to me or my sms, grand¬ 
sons eto. and successors-in interest/ 1 

The present suit was brought against 
all the defendants by the plaintiff for 
recovery of one-fourth of what he con¬ 
sidered to he the proper value of the 
tenure at the time of the sale. His case 
was that the proper value was Rs. 12,000, 
and he claimed Rs. 3,000 plus interest 
making up Rs. 3,385. The learned Sub¬ 
ordinate Judge made a decree in favour 
of tiro plaintiff only against defen¬ 
dants 1, 2, and 3 for one fourth of the 
purchase money paid by defendants *4 
and 5 (the appellants here) to the other 
defendants, with interest at the rate of 
12 per cent from 13th December 1923 
up to the date of the suit. The suit 
was dismissed against the appellants. 
There was a prayer for declaration of a 
charge on the property for the money 
due to the plaintiff. This declaration 
was disallowed by the trial Judge. 
Defendants 1, 2 and 3 did not appear in 
the trial Court, nor do they appear 
in this Court. The plaintiff appealed 
against the deoree of the Subordinate 
Judge dismissing his suit against the 
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appellants here. The learned District 
Judge has made a decree also against 
them for one-fourth of the purchase 
money with interest. Ifo has also made 
a declaration that this money was a 
charge on the tenure. Against that de¬ 
cree defendants 4 and 5 have appealed, 
and their contention is that according 
to the terms of the lease the covenant 
contained in it was not enforceable 
against the appellants. The learned 
District Judge relied upon a case deci¬ 
ded by the Allahabad High Court; 
Parlhn Narain Singh v. Ramzan ( 1 ). 
There the agreement between the owner 
of the land and the lessee amongst other 
stipulations, was that if at any time the 
lessee were to vacate any land and to 
sell any house or houses which she had 
built thereon, she would, according to 
the custom of the locality pay to the 
plaintiff one-fourth of the purchase 
money. The heirs of the lessee sold two 
houses built by the original lessee to 
one of the defendants in the case. The 
plaintiff brought a suit against the sur¬ 
viving heir of the original lessee and 
the purchaser for recovory of one-fourth 
ol the purchase money. In that case 
the trial Court gave a decree to the 
plaintiff jointly and severally against 
both the defendants. The purchaser ap¬ 
pealed against the decree to the District 
Judge and the District Judge dismissed 
the suit as against him holding that 
under the agreement only the heir of 
the original lessee was liable for the 
plaintiff’s claim. From that decree, the 
plaintiff appealed. One of the learned 
Judges, Piggofc, J., decided the case 
against the purchaser mainly basing his 
judgment on the pleadings. Walsh, J., 
while agreeing with that decision made 
the following observations in his judg¬ 
ment : 

"There is an undertaking in the sarkhat 
under which the tenant enjoyed her holding 
binding her in the most absolute form (and 
alleging further that it was in accordance with 
a custom prevailing in that locality) not to 
part with her interest by transfer without the 
zaraindar receiving his right of one-fourth of 
the purchase money, and it cannot bo con¬ 
tended that there is any legal or equitable 
ground which would justify a purchaser who 
had read that document, in paying the tenant 
the purchase money without seeing that fcho 
zainindar received his one-fourth share; or in 
other words, that the restriction which the 
tenant had imposed upon herself was not 
broken, when the transfer took place . To my 

(1) [1919] 41 All. 417=49 I. C. 8G5=17 A. 

L. J. 4C9. 


mind, if that is a correct view of the legal posi¬ 
tion, it is no more than the expression applied 
to this case of the old English rule in Tull ; v 
Moxhay( 2)” 

The learned District Judge in this; 
case relied upon those observations ini 
decreeing the appeal as against defen¬ 
dants 4 and 5. The above case is said' 
to have been followed in another case- 
decided by a single Judge in this Court. 
The trial Court cited the case of Saradw 
Kripa Lala v. Bepin Chandra Pal (3> 
and it seems to have hold on the strength 
of that case that tho purchaser is not 
bound to pay thechauth in terms of the 
patta. In that case there was this co¬ 
venant, that tho tenant would, if he 
transferred the property, pay the land¬ 
lord out of the purchase money in his 
hands one-fourth as nazar and would 
obtain registration in the name of the 
transferee. The covenant further pro'- 
vided that if this step was not taken, 
the transfer would he invalid and the 
tenant would continue to be liable for 
the rent. The words in tho present 
patta in question in this appeal, I have 
already quoted, are wider than the terms 
in the lease of the above case. What 
happened in that case was that defen¬ 
dant I had purchased the tenure in exe¬ 
cution of his mortgage decree and then 
subsequently sold the property to defen¬ 
dant 2; the landlord brought his suit 
against both the defendants for recovery 
of the fourth share of the purchase 
money. The learned Judges held that 
that was a covenant running with the 
land and they cited some cases in sup¬ 
port of the conclusion. Mr. Roy Chovy- 
dhury for the appellants argued that this 
decision is erroneous on tho ground that 
tho agreement did not directly affect the 
demised premises and that it was not 
something which was to be done on the 
land. Ho further seems to argue that, 
the cases cited do not support the con¬ 
clusion of the learned Judges. I do not, 
think that that contention can be sup¬ 
ported. The cases which were cited 
were apparently taken from the noto3 in 
Spencer’s case (4) in Smith s Leading. 
Cases, and I find the cases noted at 
p. 76 of Smith's Leading Cases (12th 
Edn.) in the order in which they have 
been referred to in the judgment. The 
learned Editorsjfave a ^mmary_of_wnat. 

— (2) [1849] 2 Phillip 774. 

(3) A. I. R. 1923 Cal. L13. 

(4) [1853] 5 Rep. 16a=l Sm. L. C. CO. 
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SVA 5 the covenant in each case, that is, 
to repair, to renew and replace the 
tenant’s fixtures etc; not to assign with¬ 
out the consent of the lessor, the as¬ 
signee being named, and so forth. It is 
true that in order to hold that a co¬ 
venant runs with the land, it must be a 
coveuant which relates to or touches 
«nd concerns the land or to have refer¬ 
ence to the subject mitter of the lease. 
But as the learned Editors of Smith’s 
tmding Cases say whether a particular 
-express covenant sufficiently "touches 
and concerns the thing demised" to be 
capable of running with the land is nob 
infrequently £ question of difficulty. 
The learnod advocato for the appel¬ 
lants argued relying upon 18 Halsbury, 
para. 1122, that sucli a covonant as this 
<loes not run with tbo laud; and lie 
particularly referred to two casos in the 
foot note. One of them is Lambert v. 
Norris (5). There the landlord [gave a 
lease of certain promises, After the 
lease had been executed the lessee 
asked the landlord to enlarge the build¬ 
ing. The landlord consented to do 
so oh an agreement by the lessee to 
pay an additional rent of 10 per cent 
on the outlay. The lessee became 
bankrupt. The question was whether 
the assignees were bound to pay the 
additional rent. It was argued on be¬ 
half of the landlord that under the 
circumstances it snould be hold that 
there was in fact a surronder of the old 
fleaso and the grant of a new loaso on 
an increased rent and so the assignees 
■should ho liable. This 'argument was 
repelled. It was apparently hold, rely¬ 
ing on an older case, that the now 
agreement was to havo the effect of a 
lease at will. It will bo noticed that 
tho Statute of Frauds was referred to in 
the course of the argument. This case 
to my mind, has no bearing upon the 
facts of the present case. 

The other case referred to in the 
foot-note in 18 Halsbury was Flight 
v. Glossop (6). There some persons 
•borrowed money from the plaintiff pro¬ 
mising to pay at a certain date, and 
stipulated that between the date of 
loan and the date of payment the plain¬ 
tiff should have the use of two boxes at 
the Victoria Theatre. This was held 

/n V r | qq -> m . 6 L. J. Ex. 103. 

W) [1835] 2 Bing (n. o.) 135=2 Seofch 220=1 
Ii. J. 0. P. 268=1 Hodgea 263. 


to be a covenant not running with the 
land, as it 'was a mere personal co¬ 
venant to pay the money borrowed and 
no interest passed under the agreement 
to any specific part of the theatre. 
The stipulation for the use of two boxes 
was stated.by one of the learned Judges 
to bo a sort of bonus. Under these 
circumstances as no interest in any part 
of the land was concerned, it could not 
be said that the covenant was one run¬ 
ning with the land. 

These being disposed of, there is no 
doubt that under the authority of the 
case of Sarada Kripa La } v. Bepin 
Chandra Pal (3) which lays down that 
such an agreement as this is a covenant 
running with tho land, it should bo 
held that this is a covenant running 
with the land. At one time in tho 
course of his argument Mr. Roy Chow- 
dhury admitted that if it was a cove¬ 
nant running with the land, then tho 
appellants would be bound to pay. Bub 
at a subsequent stage he seems to have 
reconsidered his argument and said that 
even if it was a covenant running with 
the land, then defendants 1, 2 and 3 
wore only liable to pay (which, to ray 
mind, it is superfluous to say, because 
they were the original contractors), but 
that the appellants would not be hound 
to pay, as there is no term in the docu¬ 
ment which would affect theso defen¬ 
dants ; and he relied upon tho case 
in Sarada Kripa Lai v. Bepin Chandra 
Pal (3) in support of his proposition. In 
that case, however, the learned Judges 
refrained from considering tho question 
whether the conveyance by defendant 
1 ha.d created a valid title in favour 
of defendant 2 as against the plaintiff. 
In that case a decree was made in tho 
lower Court against both the defen¬ 
dants ; but defendant 2, that is tho last 
purchaser, did nob appeal against tho 
decree. So it was not necessary for the 
learned Judges to consider whether 
defendant 2 in that case was liable for 
the money or not. That case, in my 
opinion, does not support the conten¬ 
tion of the appellants. 

The present case appears to bo exactly 
similar to Parbhn Narain Singh v. 
Ramzan (l)’Mr. Roy Choudhury attempt¬ 
ed at first to distinguish that case 
from the present. But a3 a matter of 
fact it was not possible to find any 
distinction between the position of the 
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jurchaser in that case and in this. 
Finding that to be so, he next contended 
that the observations of Walsh J. 
were made in that case as there was a 
negative covenant for the lessee not to 
part with her interest except under 
certain conditions. The doctrine of 
Tulle v. Vcxhaij (2) might, therefore, be 
applicable in that case. In the state¬ 
ment of the facts of the case, however, 
there is no such negative word to bo 
found. The broad principle as regards 
the use of the word ‘not * in such cases 
seems to me to have been laid down in 
the case Wolverhamton Sc Waisall Ry. 
Co. v. London Sc North Western Railway 
Co. (7) (at p. 410). Lord Selborne there 
said : 

“The technical distinction being made, that 
if you find the word “not” in an agreement 
“I will not do a thing” as well as the words 
“I will,” even although the negative term 
might have been implied from the positive, yet 
the Court, refusing to act on tho implication 
'of -the negative, will act on tho expression cf 
it. I can only say, that I should think it was 
the safer and the bettor rule, if it should even¬ 
tually bo adopted by this Court, to look in all 
!such cases to the substance and not to the 
Iform. If tho substance of the agreement is 
such that it would be violated by doing the 
thing sought to be prevented, then the question 
will arise whether this is the Court to come 
to for a remedy. If it is, I cannot think that 
ought to depend on tho use cf a negative rather 
khan an affirmative form of expression." 


Those observations were cited and 
followed in tho case of Lord Stratlicona 
■.Steamship Co. v. Dominion Coal Co. (8): 
see also Burn & Co. v. McDonald (9) 
(at p. 3G3). It seems to me, therefore, 
'thao the observations of Walsh J. 
in the case referred to cannot he said to 
he inapplicable hero on tho ground that 
the negative word has not been used in 
the lease. 

But although I am unable to accept 
‘the contention that Parbhu Narain’s 
case(l) do63 not apply to this on the 
ground of absence of a negative cove¬ 
nant, I do nob think that tho appellants 
can be held liable to pay tho amount 
claimed by the application of the 
doctrine of Tulle v. Moxhay (2). That 
doctrine cannot bo extended to other 
than restrictive covenants. Tho doc¬ 
trine is, that any one coming to the 
la^nd with notice actual or constructive, 
of a covenant entered i nto by a previous 

(7) [1873] 1G Eq. 433=13 L. J. Ch. 191. 

(8) [1926] A. C. 103. 

(9) [1909] 30 Cal. 351=9 C. L. J. 190=1 I. C. 

829=13 C. W. N. 255. 


owner of the land restricting the use 
to bo made of that land will bo pro¬ 
hibited • from doing anything in breach 
of tho covenant. In re : Nisbet and: 
Dolts' Contract (10). The grantees and' 
assignees would ho restrained from do¬ 
ing anything in breach of the restrictive 
covenant, if they came with notice cf 
it and this'would be regardless of the 
question whether the covenant runs 
with the land. The contemplated 
breach of tho negative covenant would 
he restrained by an injunction. Bub 
tho covenant to do anything (in this 
case to pay a sum of money on assign¬ 
ment) cannot, in my opinion, bo onforc 
ed by applying the doctrine of Tulk v.i 
Moxhay (2): see Haywood v. Brunswick 
&c. Society (Ll). f 

The appellants, however, are liable 
to pay tho amount claimed by the 
plaintiff, as, in my opinion, the covenant 
is one running with the land being, 
a benefit reserved for the landlord with, 
reference to tho land demised. It is' 
stipulated that on breach of the co-i 
venant tho grantee as well as his sue- 
cessor9-in-intorest which includes as¬ 
signees would be liable t6 compensate 
the landlord. This case.^thereforo, falls 
within the authority of Spencer’s case 
(4). The covenant in tho present case, 
as I have said, is wider than the| 
covenant in Sarada Kripa Lai v. Bepin 
Chandra (3). The compensation award¬ 
ed in this case is a fourth share of 
tho purchase money with interest as 
stated above. 

The only other argument advanced 
was with regard to the interest awarded. 
It is urged that there is no stipulation 
for interost to bo paid on tho fourth 
share of tho price and the Court below 
ought not to have allowed it. But 
where money i3 due to the plaintiff but 
has not boon paid in proper time, the 
Court may allow interest by way of 
damages and that is what both the 
Courts below did. The rate at which 
such damages were allowed does not 
seem to bo excessive being only 12 
per cent, simple interost. _ 

The result, therefore, is that the ap¬ 
peal stands dismissed with costs. 

S. K. Ghose, J.— I agree. 

•• v.D./R.K. Appeal dismissed. 

(10) [190G] 1 Ch. 386=75 L. J. Ch. 2 3 3 = 22 
L. R. 233=51 W. R. 236=31 L. T. 297. 

(11) [1881] 8 Q. B. D. 403=51 L. J. Q. B. 73 — 

1 1 30 W. R. 299=15 L. T. 699. 
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Court set aside the order of the District 
Judge and sent the matter back to the 
Munsiff with certain directions. Ine 
Munsiff again rejected the petition ot 
the opposite party for sanction. Ihe 
opposite party preferred an appeal to 
the District Judge against the order of 
the Munsiff, who transferred the case to 
the Additional District Judge to deal 
with it. The latter officer allowed the 
appeal by his judgment dated 17th 
January 1929. The petitioner objects 
to this order on the ground that the 
Additional District Judge had no autho¬ 
rity to make thecomplaint under S.176-B, 
Criminal P. C. The matter is not free 
from doubt and I have given my best 
consideration to it. Under S. 476-B any 
person whose application under S. 476 
has been refused or against whom such 
a complaint has been made may appeal 
to the Court to which such former 
Court is subordinate within the mean¬ 
ing of S. 195, sub-S. (3). Under S. 195 
sub-S. (3) the Court to which the pri¬ 
mary Court is subordinate shall be 
deemed to be the Court to which appeal 
ordinarily lies from the appealable de¬ 
cree or sentence from the former Court. 
Section 476-B then lays down that on 
such appeal being made the superior 
Court may thereupon pass necessary 
order. 

Now, there can be no doubt that an 
appeal under S. 476-B lies to the Court 
to which the trial Court is subordinate 
and in this instance the District Judge's 
Court is the Court to which appeal lies. 
So that so far as the filing of the appeal 
is‘concerned, there is no irregularity. 
The next question is whether the Dis¬ 
trict Judge having received the appeal 
has authority to transfer it to the Ad¬ 
ditional District Judge. This question 
does not seem to have been finally set¬ 
tled under the Code as amended in 1923. 
But we may refer to a case under the old 
code, namely, the case of Ram Char an 
Chandra v. Taripulla (1). There the 
learned Judges in interpreting the rele¬ 
vant olause3 of the old S. 195 held that 
no one except the District Judge has 
power to heir an appeal under Ss.195 (6) 
and 195 (7) of the old code. The ratio 
of that decision as given by N. R. Chat- 
terjea, J. is that a District Judge is 
competent to dispose of any appeal or 

774=13 I. 0. 1007=115 Ut 
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SUHRAWARDY AND JACK, JJ. 

Lai Mahammad and others Peti¬ 
tioners. 

v. 

Deputy Inspector General of Police, of 

C. I. D., Bengal— Opposite Party. 

Criminal Revn. No. 5 of 1929, Deci¬ 
ded on 29th July 1929, from an order ol 
Addl. Sess. Judge, Dinajpur, D/- 17th 
January 1929. _ t 

* Criminal P. C.. S, 476-B - Di.tricl 
Judge hearing appeal under S. 476-B has 
power to transfer appeal to competent Court 
and transferee Court can make necessary 

complaint. 0 

An appeal to District Judge under S. 4iG-d 
preferred over an order of a subordinate Court 
refusing sanction for prosecution, can be trans¬ 
ferred by the District Judge to any competent 
Court. The latter Court, on such transfer, has 
authority to make the necessary complaint 
under S. 476-B; 39 Cal . 774, Ref.\ A. I. R 1929 
Cal. 172, Dist. CP 332 C l] 

Suresh Chandra Talukdar and Sura- 
jit Chandra Lahirt —for Petitioners. 

Satindra Nath Mukherji — for Op¬ 
posite Party. 

Suhrawardy, J.— This rule was is¬ 
sued on ground No. 9 which is to this 
effect : For that the learned Additional 
Sessions Judge had no jurisdiction to 
hear the appeal or to lodge the com¬ 
plaint. The facts are that the peti¬ 
tioner sued the defendants upon a hat- 
chita in the Court of the Munsiff at 
Raigunje in the District of Dinajpore, 
and on behalf of the defendants the suit 
was contested by the opposite party 

D. I. G„ C. I. D., Bengal. The suit was 
transferred by the order of the District 
Judge from Raigunje to the Munsiff at 
Dinajpore. The petitioner applied to 
the Munsiff for leave to withdraw from 
the'suit with liberty to bring a fresh 
suit on the same cause of action. It 
was refused and the suit was dismissed 
for non-prosecution. Thereafter the 
opposite party applied to the Munsiff for 
sanction to prosecute the petitioner 
under S. 476, Criminal P. C. on charges 
under Ss. 120-B, 109, 209, 471, I. P. C., 
etc. The application was refused by the 
Munsiff and the opposite party preferred 
an appeal from the order of the Munsiff 
to the District Judge of Dinajpore un¬ 
der S. 476-B, Criminal P. C. The Dis¬ 
trict Judge allowed the appeal and 
made a complaint under 8. 476-B. 
Against that order there was an appli¬ 
cation for revision in this Court. This 
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proceeding himself or to transfer it to a laid down by the Code. Under'S 476-A 
Subordinate Judge. But under S. 195 (6) the power under S. 476 mav be exercised 
Criminal P. C. 1898, the power of revok- by a Court to which the trial Court is 
ing or granting any sanction given or subordinate within the meaning of 
refused is given to the authority to S. 195 (3). To give a strict interpreta- 
whicli the authority giving or refusing tion that only the Court to which the 
it is subordinate. The judgment of primary Court is subordinate can make 
D. Chatterjee, J. also deals with the a complaint under S. 476 is to deprive 
powers of a District Judge to transfer Subordinate Judges and Judges other 
appeals pending in his file to an Addi- than District Judges, who ordinarily 
tional District Judge. Now, these clauses hear most of the appeals from the Mun- 
of S.195 have been repealed and the new siffs of the 'power of making any com- 
Ss. 476-A and 476-B have been substitu- plaint under S 476 It often happens 
ted. S. 476-B lays down that an appeal and such cases frequently come before 
must be preferred to the Court to which us, that when an appellate Court forms 
the primary Court is subordinate in the an opinion in connexion with any pro- 
sense that appeals ordinarily lie to the ceeding in a civil Court it does act un- 
formor Court from the decisions of the der S. 476 and make a complaint before 
latter Court, but the final orders may be the proper Court. It is never intended 
passed by the superior Court. The to deprive Judge other than the Dis- 
Court of the Additional Judge may be trict Judges, who hear ninety per cent 
said to be a superior Court in relation to of the appeals, of the power of making a 
a Munsiff’s Court. Reference may also complaint where they find that an of- 
be made to S. 8, Civil Courts' Act 1887 fence has been committed, 
which empowers an Additional District Reference in this connexion has also 
Judge to discharge all the functions of been made on behalf of the petitioner 
a District Judge which may have been to the decision in the case of Mohim 
assigned to him. Section 24 (a), Civil P. Chandra Nath v. Emperor (5). That 
C., gives unfettered jurisdiction to the case does not discuss the question raised 
District Judge to transfer an appeal or before us. There the appeal was nob 
any proceeding pending before him to preferred to the .District Magistrate to 
any competent Court subordinate to him. whom the trial Court was subordinate 
Now, it has been held that an appeal but to an officer specially empowered to 
under S. 176-B is an appeal under the hear appeals from Second Class Magis- 
Criminal Procoduro Code and has to be tratos. In the view I have taken of 


govorned by the provisions of that Act: 
Iiajani Kanta Kaijal v. Bistoo Moni 
Dassi (2), Chunder Kumar Sen v. Ma¬ 
thura Debya (3) and JTamid Ali v. Ma- 
dhusudan Das (4). If it is an appeal 
under the Criminal Procedure Code it is 
governed by S. 409j Criminal P. C. 
which says that an appeal to the Ses- 
*sions Judge shall be heard by the 
Sessions Judge or by an Additional Ses¬ 
sions Judge.But an appeal under S. 476 
in a civil matter is not preferred to the 
Sos3ious Judge but to the District Judge, 
the same officer who combines in him 
both the functions and power is given 
to District Judge under the Civil Pro¬ 
cedure Code and the Civil Court’s Act 
to regulate the procedure of an appeal. 

I have boon pressed for the view I 
have taken in this matter by considera¬ 
tions of reasonableness in the procedure 

(2) A. I. R. 1027 Cal. 718. 

(3) A. I. R. 1920 Cal. 1228=52 Cal. 1003. 

(4) A. 1. R. 1027 Cal. 281=54 Cal. 355. 


this matter this rule should be dischar¬ 
ged. 

Jack. J. — I agree ; but I would simp¬ 
ly base my decision on the fact that the 
District Judge is empowered under 
S. 24 (a), Civil P. C. to transfer any pro¬ 
ceedings to the Additional District 
Judge. 

v.S./r.K. Rule discharged. 

(5) A. I. R. 1029 0^1'. 172=56 Cal. 821. 
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SUHRAWARDY AND PAGE, JJ. 

Muktal Hossein and another —Accused 
— Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 334 of 1929, De¬ 
cided on 2nd December 1929. 

Criminal P. C., S. 216 -In case of serious 
offences like those under Ss. 363 and 367 
Penal Code, every opportunity should be 
given to accused to adduce evidence on be- 
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half of defence—If evidence is Inadmissible 
or irrelevant it may be refused. 

Where the accused are tried for oflences un¬ 
der Ss. 303 aud 367. I. P. C. every op¬ 
portunity should be given to them to adduce 
evidence on behalf of tho defence either oral 
or documentary aud in refusing such evidence 
the Judge does not exercise proper discretion. 
If the Judge is of opinion that tho evidence ad¬ 
duced by the accused is inadmissible or irrele¬ 
vant or that such -evidence is adduced for the 
purpose of vexation or delay or to defeat the 
ends of justice he can refuse to receive such 
evidence. [P 3G3 C 2] 

Shi/ama Prasanno Deb — for Appel¬ 
lants. 

Lalit Mohan Sanyal —for the Crown. 

Suhrawardy, J. — In this case the 
accused have been convicted under 
Ss. 363 and 367, I. P. C. and sentenced 
to long terms of imprisonment. It is not 
necessary to consider the various points 
which have been urged before us in ap¬ 
peal by the learned advocate appealing 
for them, as we think it enough if we 
refer to one objection which is to the 
offect that the learned Addl. Sessions 
Judge did not give sufficient opportunity 
to the accused to examine the witnesses 
for the defence. It appears from the re¬ 
cord that before the Magistrate the ac¬ 
cused had submitted presumably under 
S. 211, Criminal P. C. a list of 19 wit¬ 
nesses to be examined at tho trial on 
their behalf. Beforo tho prosecution 
case was closed the defence pleader on 
13th March 1929 prayed for calling for 
certain records from the Distvict Magis¬ 
trate's room and for summoning three 
defonce witnesses for the following day. 
The learned Judge ordered that tho 
records should be called for and 
directed the District Magistrate to 
summon the witnesses for the following 
day. ' On the following day, that is, 
19th March,apparently the witnesses did 
not come and the defence pleader put in 
a potition for adjournment of the case 
for a day to produce certain defence wit¬ 
nesses. The learned Judge dismissed 
tho application on the ground that those 
witnesses would not prove relevant mat¬ 
ters or any matter admissible in evidence 
under the law, without allowing the ac¬ 
cused to produce their witnesses and 
then deciding about the relevancy of 
their evidence. We think that the 
learned Judge should have in a serious 
case like the present allowed the accused 
an opportunity of adducing such evi¬ 
dence as they chose. If at the examin¬ 
ation of the witnesses for the defence 


the learned Judge was of opinion 
that the statements made by them 
were not admissible or were nob rele¬ 
vant in evidence he could rule them 
out. He did not exorcise a proper dis¬ 
cretion in refusing to examine tho wit¬ 
nesses for the defence. Under S. 216, 
Criminal P.C., the Magistrate was hound 
to summon all the witnesses named by 
the accused for appearance before the 
Court of tho Sessions Judge except those 
whose evidence was taken by the Magis¬ 
trate himself or whom the Magistrate 
considers to have been included in the 
list for the purpose of delaying 
or defeating the ends of justice. We 
think that in this particular case the 
accused have a just grievance that they 
were not allowed to adduce evidence on 
their behalf. 

We accordingly set aside tho convic¬ 
tions and sentences passed by the loar- 
ned Addl. Sessions Judge and direct that 
the accused be retried aceordiug to law. 
Every opportunity should be given tol 
them to adduce evidence on behalf of 
the defence either oral or documentary. 
If the learned Judge is of opinion that 
the evidence adduced by tho accused is 
inadmissible or irrelevant, or that such 
evidence was adduced for the purpose of 
vexation or delay or to defeat the ends of 
justice, he can refuse to receive such 
evidence. 

We direct that tho accused !e retried 
according to law. 1c will bo in tho dis¬ 
cretion of the Sessions Judgo to allow 
bail to the accused pending their retrial. 

Objection has been taken to the pro¬ 
priety of the charge framed on the 
authority of the decision in Mafizaddi 
v. Emperor (1). If it were necessary to 
decide the point, we would have had to 
examine the case, but as the case is to be 
retried, the Sessions Judgo will do well 
to frame separa te charges for kidnapping 
and abducting. 

R.M./r.k. Case remanded. 

^l) A. I. R. 1927 CaL~6447’ 
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Pearson and Patterson, JJ. 

Jnananjan Niyogi —Accused — Ap¬ 
pellant. 

• 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 909 of 1929, De¬ 
cided on 6th February 1930. 
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364 Calcutta JNANANAJAN NlYOGI 

Penal Code, S. 124-A — Person vilifyt nS 
the British by contrast, by holdin? up ad¬ 
mired character as pattern is guilty, under 
S. 124-A. 

It is one thing to hold up an admired cha¬ 
racter as a pattern in a speech and quite an¬ 
other to vilify the British by contrast ; but a 
speaker cannot be allowed to use the former as 
a cloak for the latter if the result of what he 
says in fact be to inspire his audience with 
hatred and disaffection towards Government. 
Where the speaker, in his speech, oversteps 
the boundary lino, he is guilty under S. 124-A. 

[P 3C4 C 2] 

iMrityunjoy Cliattopad'nya, Manindra 
Nath Banerjce, Dcbabrata Mukherjee 
and Bholanath Roy —for Appellant. 

Debendra Narain Bhattacliarjce —for 
the Crown. 

Pearson, J. —The accused Jnananjan 
Niyogi has been charged under S. 124-A, 
J. P. C., in regard to a speech made by 
him on 16th Juno last at Hazra Park, 
Bhowanipur. He has been convicted 
and sentenced to rigorous imprisonment 
for one year, and against that he now 
appeals. 

As stated by the learned Magistrate 
the evidence shows that the meeting 
lasted from about G-30 to 9 p. m., that 
about 4000 persons attended composed 
mostly of young men and students, and 
about 100 volunteers dressed in a khaki 
uniform also attended. The occasion 
was a gathering in memory of the late 
Mr. C. R. Das. 

The speaker begins by reminding his 
audience of the faith that Mr. Das had 
had in the nation, and his belief in its 
future, his desire to build up its 
strength; that the people of this country 
would bo able to bring about a revolu¬ 
tion on the face of the earth ; that pos¬ 
sessed with a new idea the Bengalis 
would be able to create that revolution. 
At first, he goes on, no one would ac¬ 
cept him 

“ but the fore a of revolution latent in 
Bengali danced a mad dance in his heart, 
roared and having crowned with success the 
new revolution showed the world that the 
Bengali could think on new lines, see in a 
new light and again tread the path of creation. 
What has he left for us to-day ? that force of 
revolution,” 

Then again : 

“ Just now Nripendra remarked that today 
we were not merely desirous of destroying 
dvarchv. Why ? Because the immense force 
which lies in the soul of Deshbandhu can 
create a new path”. 

Shortly afterwards we get this : 

" We do not still bolieve that the vr hde 
world has really admitted that the English 
are carrying on the administration of our 
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country against our consent. We want to con¬ 
vince the world that the English carry us 
along against our consent. We want to con¬ 
vince it that we do not accept their unfair 
administration and ordinance. We know that 
we do not accept,” 

Then there is a call to tell the 
English that Government cannot be 
carried on in this country by neglecting 
public opinion. Then attention is di- 
rected to the misery and poverty of the 
country, and how Mr. Das offered his 
life "to crown with success the inde¬ 
pendent rule”, destroying and ending 
the subjection of the country. The re¬ 
volutionary force envisaged by Mr. Das 
is then put forward as a cure for the 

agony of subjection.” 

“ So, with our creed of revolution in our 
hearts we say that we shall build up the 
country, we shall build up the nation, we shall 
not look expectantly towards the English. 
After 150 years of English administration we 
have throughly realized that the French are 
not our enemies, Germany is not our enemy. 
Italy is not our enemy, our only enemy is tho 
English. It is our right to curtail their strength 
and their talent." 

Of this last passage it has been argued 
on behalf of the appellant that the con¬ 
tradistinction of French and Germans 
goes to show that the economic feature 
is that on which the speaker is insisting. 
From the above passages cited, and 
reading the article as a whole, wo note 
that tho learned Magistrate has come 
to the conclusion that although in one 
way the speech was an exhortation to 
his audience to emulate the example of 
Mr. C. R. Das, the whole tenor is a 
tirade against the present Government 
of the land and .-for its complete over¬ 
throw. The speech, he says, is deli¬ 
vered with a venom which is suie to 
excite feeling of hostility and hatred to 
Government. Naturally it is one thing 
to hold up an admired character as a 
pattern, and quite another to vilify the 
British by contrast ; but a 'speaker can¬ 
not be allowed to use the former as a 
cloak for the latter if the result of what 
he says in fact be to inspire his audience 
with hatred and disaffection towards 
Government. Our duty is only to say 
whether we consider he has brought 
himself within the terms of S. 124-A, 
and although we are not prepared to 
say that wo are at one with the Magis¬ 
trate in his wholesale condemnation, 
we think that at certain points in his 
speech the boundary line is undoubtedly 
overstepped, particularly having regard 
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-to the nature of his audience. Espe¬ 
cially is this .so even upon a fair, free 
aod liberal construction when he refers 
to the unfair administration and ordi¬ 
nance of the English, and again when 
he speaks of the English being our 
only enemy. 

Mention must be made of the written 
statement filed by the accused. It does 
not affect the intention of the accused, 
which is to be derived from a construc¬ 
tion of the speech itself. Nevertheless 
it is a matter to be taken into conside¬ 
ration, and shows how the accused is 
minded. It does him .no good, at any 
rate. He impugns the good faith of even 
-the highest judicial tribunals; he makes 
-the statement that England and England 
alone has driven Bengal from literacy 
into dismal illiteracy, and, in a later 
passage, that England has strangled the 
commerce and manufactures of India. 
We cannot agree that the speech 
was calculated primarily to emphasise, 
as the written statement suggests, the 
economic adversity of India with a view 
to appeal to his hearers to emulate the 
sacrifice and self-reiiaoce of Mr. Das. 
The language goes far beyond that. We 
think that the conviction was right and 
•must be upheld. The sentence we.think 
is more than is demanded by the cir¬ 
cumstances. 

We reduce tho sentence from one 
year’s to three months’ rigorous impri¬ 
sonment. 

The appellant will surrender to his 
■bail forthwith and serve out the remain¬ 
ing portion of the sentence. 

R.M./r.K. Order accordingly. 
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Mukerji, J. 

Oangadas Banerjec and others —Ac¬ 
cused—Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 686 "of 1929, De¬ 
cided on 4th September 1929, from order 
•of Sess. Judge, 24-Perganas, D/- 26th 
April 1929. 

Bengal Public Gambling Act, Ss. 3, 4, 5 
and 6—Presumption under S. 6 arises only 
under peculiar circumstances mentioned by 
statute itself—Magistrate not satisfied that 
P r * m * ic * used as common gaming house, 

No presumption under S. 6 arises. 

The presumption of law -under S. 6 arises 
■only in the peouliar circumstances mentioned 
»>y the Btatuto itself,e., if the warrant 
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authorises a se\rch oo the footing of the 
preraises being a common gaming hous* and 
when tho search results in a find of instru¬ 
ments of gaming. 

When the requirements of S. 5 arc not 
strictly complied with inasmuch as the Magis¬ 
trate does not sa£ anywhere in the proceedings 
that the premises were used fer a common 
gaming house, the. presumption under S. 
does not arise, and if tbero is no evidence 
showing that the premises had been kept for 
the profit or gain of the accused, they cannot 
be convicted under S. 3 or S. 4. [P 3GG C 1, 2] 

Hiralal Ganguli —for Petitioner. 

Birlhusan Dutt —for the Crown. 

Judgment. — The petitioners have 
been convicted under S. 3 and 4, Bengal 
Public Gambling Act (Act 3 B. C. of 
1867), petitioner 1 under S. 3 and all the 
other petitioners under S. 4 of the said 
Act. The question for consideration in 
this rule is whether the convictions are 
supportable in so far as they are based 
upon finding that the place where gambl¬ 
ing used to go on was a common gaming 
house within the meaning of the Act. 
Offences under Ss. 3 and 4 have for their 
foundation as one of the ingredients 
the fact that the place whore gaming 
goes on is a common gaming house with¬ 
in the meaning of the definition given 
in S. 1. 

As regards this matter the learned 
Sessions Judge held in the first instance 
that : 

“petitioner 1 or tho33 who w>r3 into res 4 ,9 cl 
in tho venture along with him have not b:en 
proved by any evidence to havo cither drawn 
commission or worked so as to ensure more 
or less certain profits.” 

He found, however, that instruments 
of gaming were found in the premises 
which were in tho occupaton of peti¬ 
tioner 1, who is said to be the lessee of 
the premises ; and as those instruments 
were found on a search purporting to 
have been carried out under the pro¬ 
visions of S. 5 of the Act, he applied to 
the case the presumption provided for 
in S. 6 thereof. The said presumption 
is to the effect that when instruments 
of gaming are found in a place searched 
in accordance with a warrant issued 
under S. 5, the place is to be regarded 
as a common gaming house until tho 
contrary.is proved. The question- there¬ 
for, is whether the presumption upon 
which the learned Judge has relied 
really avisos in the present case. 

The search warrant that was issued 
under the provisions of S. 5 of the Act 
did not state that the premises were 
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used as a common gaming house ; hut 
it was stated therein that tha user of 
the premises was for unauthorized race¬ 
gambling. The learned Sessions Judge 
held that user for unauthorized race- 
gambling and user as a common gaming 
house mean one and the same thing. 
The reasoning upon which the learned 
Sessions Judge came to that conclusion 
is that unless the premises were a com¬ 
mon gaming house the Magistrate 'could 
r.ot issue the search warrant; or, in 
other words, that if the premises were 
used merely for unauthorised race¬ 
gambling, without it being shown that 
they constituted a common gaming 
house the learned Magistrate -could not 
have very well issued the search war¬ 
rant. The learned Sessions Judge has 
observed further that it must he assum¬ 
ed that the Magistrate was aware of the 
law. On an assumption of this charac¬ 
ter ' the learned Sessions Judge came 
to the conclusion that the search war¬ 
rant must have been issued because the 
Magistrate was satisfied that the pre¬ 
mises were a common gaming house as 
defined in S. 1 of the Act. 

1 am clearly of opinion that in the 
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the peculiar circumstances that are men¬ 
tioned by the statute itself. In the 
present case the requirements of S. 5 of 
the Act have not been strictly complied 
with, and the Magistrate has not said’ 
anywhere .in the proceedings that in 
issuing the search warrant he was satis¬ 
fied that the premises were used as a 
common gaming house. In circum¬ 
stances such as these, the presumption 
mentioned in. S. 6 of the Act, in myi 
opinion, does nob arise. If this presum¬ 
ption does not arise, as I hold that it 
does not, and as there is no evidence 
showing that the premises were kept for 
the profit or gain of petitioner 1 or his 
confederates, as the learned Sessions 
Judge has himself observed in his judg¬ 
ment, it must he held that it has not 
been established that the premises were 
a common gaming house. The peti¬ 
tioners’ convictions therefore fail. 

The rule is, acceidingly, made ab¬ 
solute. 

The convictions of and sentences 
passed upon the petitioners are sot aside 
and it is ordered that the fines if.* paid 
be refunded. 

R.M./R.K, Rule made absolute . 


process of reasoning that the learned 
Sessions Judge has adopted ho has begged 
the very question he had to determine. 
The question is whether the presum¬ 
ption under S. 6 arises in the case. The 
law says that it will arise if the warrant 
authorized the search on the footing ot 
the premises being a common gaming 
house, and when the search held under 
warrant has resulted in a find of instru¬ 
ments of gaming. The reason of the 
presumption is that where the Magis¬ 
trate is satisfied on the materials before 
him that the premises constitute a 
common gaming house, and there is ’the 
find, there is a prima facie case. The 
argument that because there is a find 
and because the search was in execution 
of a warrant it should be taken that the 
Magistrate must have been satisfied that 
the premises were a common gaming 
house, and that therefore the Court 
which tries the case will also take it 
that they were a common gaming house, 
is to ignore the reason of the presum¬ 
ption which is a statutory presumption 
and to proceed on a wholly different 
line and create a new rule of evidence 
altogether. 

The presumption of law arises only in 
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Rankin, C. J., and Patterson, J. 
Probhat Chandra Adhikari ami an- 
her —Accused — Petitioners. 

v. 

Emperor— Opposite Party. 

Criminal Revn. No. 247 of 1929, De- 
ded on 30th August 1929. 

Penal Code S. 228—No direction by Local 
avernment as regards Sub Registrar being: 
vil Court-Offence committed before him 
ider S. 228 cannot be dealt with under 
riminal P. C„ Ss., 480 and 482. 

In the absence of a direction by the Local 
jvernment as regards tho Sub-Registrar being 
civil Court within the meaniDg of bs. 

3 4S2. Criminal P. 0.. an offence under 
228, Penal Code, if committed bojoro a^Sub 
sgistrar cannot bo dealt with under Ss 480 
,d 482, Criminal P. C. [P 363 O lj 

Mrituunjoy Chattopadhya , Manindra 
ath Banerji and Susil Kumar Banerjee 
-for Petitioners. 

Amiruddin Ahmed for Debendra 
r arain Bhattacharjee— for the Crown- 
Rankin, C.J.—In this case it appear* 
iat while the Sadar Sub-Registrar of 
abna was sitting on a judicial pro- 
jeding certain persons who were deed- 


% 
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writers finding fault with a certain - 
ruling which he had given about the 
alteration of a figure in a deed came 
into his room and insulted him and 
caused interruption to his duty. The 
Sub-Registrar made a complaint to this 
effect to the District Registrar who 
happened also to be the District Magis¬ 
trate and at the end of his recital of the 
circumstances he says that the accused 
persons may be prosecuted under S. 228, 

1. P. C. The District Magistrate ap¬ 
parently in his double capacity sent the 
•case to the Sitb-Divisional Officer for 
disposal and the Sub-Divisional Officer 
apparently summoned the accused under 
~S. 228. In the meantimeat the earliest 
possible moment the accused made an 
application to the Additional Sessions 
Judge taking several objections to the 
proceedings and this application was 
rejected. Thereupon the accused ob¬ 
tained a rule from this Court calling 
upon the prosecution to show cause why 
proceedings against the accused should 
mot be quashed or why such other order 
should not bo made as to this Court 
may seem fit and proper the ground 
tipon which the rub W as issued being 
that the Sub-Divisional Officer had no 
jurisdiction to issue process and that 
S. 476, Criminal P. C., is not applicable 
fc he case. It would appear that 
throughout the proceedings the case 
has been assumed to be one under S 228 
1. P. C. 


Mr. Chatterjee on behalf of the ac 
cused person calls our attention to th 
fact that S. 228 deals with an offenc 
which by Sch. 2, Criminal P. C., ma 
be tried by the Court in which th 
offence is committed subject to the pro 
visions of Ch. 35 of the Code and thi 
provision in Col. 8, contrasts with th 
provision made in respect of an offenc 
1 (which also comes under S. 480, Crimi 

fu 1 O Cl) ? nder S - 175 * In that cas 
the Court by which the offence is tri 

able is said to be the Court in whicl 

the offence is committed subject to th 

:provisions of Ch. 35 or the Court of th 

Presidency Magistrate or a Magistrat 

of the First and Second Class. Begin 

nmg with the assumption that th 

Court by which the offence is triable i 

the Court m which the offence is com 

nutted we are taken to S. 480, Crimi 

. We . fin ^ in thafc thatsectio 
refers first of all to a case where a 


offence is committed in the view of cr 
presence of any civil, criminal or re¬ 
venue Court and in such a case a sum¬ 


mary procedure is prescribed aud the 
Judicial Officer who is insulted and in¬ 
terrupted in his duty may cause the 
offender to be detained in custody and 
then sentence the offender to fine not 
exceeding Rs. 200 and he is required to 
record the facts constituting the offence 
with the statement, if any, made by the 
offender. In default of payment of fine 
he may pass a sentence up to one 
month’s rigorous imprisonment. If, 
however, the Court considers in such a 
case that this punishment is insufficient. 
S. 482 empowers the Court to record 
the facts constituting the offence with 
the statement of the accused if any and 
to forward the case to a Magistrate 
having jurisdiction to try the same and 
also empowers the Court to take secu¬ 
rity from the offender and in default of 
giving sufficient security to forward 
such person in custody to such Magis¬ 
trate. Having regard to the fact that 
an offence under S. 228 is made triable 
by the Court in which the offence is 
committed subject to the provisions of 
Chap. 35 it appears to mo that prima 
facie the intention -of the legislature 
was that such a case should bo dealt 
with under Ss. 480 and 482. 


In this case the offence was committed 
before the Sub-Registrar and S. «1, Re¬ 
gistration Act, makes it clear that the re¬ 
gistering officer is a public servant and 
that a proceeding under the Registration 
Act is a judicial proceeding for the pur¬ 
poses of S. 228. As Col. 8, Sch. 2, 
assumes that the offence is committed' 
in a Court it may well be argued that 
there is no difficulty in holding that 
the Sub-Registrar is a Court for the 
purposes of Col. 8, Sch. 2. It would 
appear that under the Registration Act 
of 1877 there was a clause in addition 
to what is now repeated in S. 84 Re¬ 
gistration Act of 1908. to the effect that 
the Registrar should be and the Sub- 
Registrar should not be a Court within 
the meaning of the section whioh cor¬ 
responds to Ss. 480 and 482. It is 
therefore, somewhat difficult to lay it 
down that by virtue of the Criminal 

Procedure Code the Sub-Registrar is a 

Court for the purposes of Ss. ( 480 and 
482 and we find that S. 483 appears to 
leave the matter to the directions of .the 
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Local Government.In this case it appears 
that the Local Government has made 
no direction as regards the Registrar 
or the Sub-Registrar being a civil Court 
within the meaning of Ss. 480 and 482 
and the result of that is that the 
offence under S. 228 if committed be¬ 
fore a Sub-Registrar cannot be dealt 
with under Ss. 480 and 432, that is to 
say, in the first instance by the Court 
in which the offence was committed. 
On my part there is a grave difficulty in 
saying that such an offence'can be dealt 
with outside the provision made in 
S. 480 or 482 or in the absence of any 
directions by the Local Government in 
saying that it can be dealt with bv 
himself under S. 4S0. 

After examining the matter it appears 
to mo that it is almost hopeless to sup¬ 
pose that in the proceeding now started 
any final result can possibly be arrived 
at under S. 22S. To my mind the in¬ 
tention of the legislature is that a 
charge under S. 223 as distinct from a 
charge under S. 175 should be dealt 
with in a summary manner under S.480 
or else in a rather more elaborate man¬ 
ner provided by S. 4S2 and the latter 
section is confined to a case where the 
Court against whom the offence is 
committed has applied its mind on the 
question to decide if a fine of Rs. 200 
will not be adequate. It has, however, 
been pressed upon us that in this case 
the Magistrate to whom the matter 
had been sent has tried it as a com¬ 
plaint in a summons case. But it does 
by no means follow that he will find 
in the end that S. -228 is the only 
section which can be applied. It will 
be open to him if he thinks fit to find 
that the accused is guilty of another 
offence triable as a summons case and 
S. 186, I. P. C., is suggested as a pos¬ 
sible alternative. In the circumstances 
it is said that wo should not quash the 
proceeding but let the Magistrate go 
on with it. In my judgment that con¬ 
tention must prevail. We think wo 
ought to give direction in this case to 
the effect that under S. 228 proceedings 
should not be further continued but 
that ^Magistrate's proceedings should 
not bo’^Wished .because it is open to 
the Magistrate to consider the facts and 
come.to a conclusion whether under any 
other section he shotfld proceed. With 
this direction the rule-is discharged. 


Patterson, J. —I agree. 

V.B./R.K. Rule discharged. 
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Coming, J. 

S. 31. Choudhuri — Accused — Peti¬ 
tioner. v. 

Corporation of Ca’cutta — Opposite- 
Party. 

Criminal Revn. No. 1441 of 1929, De¬ 
cided on 20th January 1930. 

Calcutta Municipal Act, S. 175 and Sch. 
6, Item 18 —Even if person carries only 
passengers yet he is carrier within Sch. 6, 
item 18. 

Even if a person carries only passengers for 
hire yet he is a carrier within the meaning of 
Sch. G, item 18, for any person who carries- 
goods or passengers for hire or gratuitously by 
land or water is a carrier. [P 368 C 2] 

Mrityunjoy Chattopadliyay —for Peti- 
tioner. 

Braja Lai Cliakralarli and Gopendra 
Krishna Banerji —for Opposite Party. 

Cuming, J. —The petitioner in this- 
case who is an advocate of this Court is- 
also the owner of a motor bus and ap¬ 
parently carries on the trade of a motor 
bus owner. He was prosecuted at the 
instance of the Corporation of Calcutta 
and has been fined Rs. 50 on the ground 
that he is liable under S. 175, Calcutta 
Municipal Act 1923 read with Sch. 6, 
Item 18, to take out a license as a carrier. 

The petitioner contends that he car¬ 
ries only passengers and not goods for 
hire. His case is that small cases such 
as suit cases are allowed on his bus but 
no hire is paid for the carriage of the 
goods and hire is only paid for passen¬ 
gers. His contention would seem| 
shortly to be this that a person who 
carries only passengers for hire is not a^ 
carrier within the meaning of Sch. 6,| 
item 18, Calcutta Municipal Act. The 
whole case depends upon the meaning of 
the expression “ carrier." In Hals- 
bury’s Laws of England vol. 4 f p. 2 we 

find the word 1 carrier ' defined as 

“ Any person who carries goods or passen¬ 
gers for hire or gratuitously by land or water 
is a carrier." 

Accepting this definition there can be 
no doubt but that the petitioner is a 
carrier within . the meaning of S. 175 
read with Sch. 6, item 18 and as such 
hq.is liable to pay the tax. The decision 
of the lower Court is 'therefore right, 

The rule is discharged. 

v.S./R.K. Ritfe discharged. 
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MUKERJI, J. 

Ah Yung and others —Accused—Peti- 
tioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 80 of 1929, Deci¬ 
ded on 24bh April 1929, from order of 
Addl. Presy. Magistrate, Calcutta, D/- 
8th January 1929. 

* Calcutta Police Act (4 B. C. of 1866) 
Si. 45, 46 and 47 — Presumption is inappli¬ 
cable where search in consequence of 
which find takes place is of place other 
than that ordered to be searched. 

Undor S. 47, Polico Act, if gaming instru¬ 
ments are found in a house, the presumption 
is that it is a common gaming house, provided 
th.e finding of the instrument is in conformity 
w J th S. 4*». The search in cons quence of 
which the find takes place must, therefore, bo 
of a place of which a search warrant is issued 
and no such presumption can be drawn from 
search resulting in find of a place which is not 
ordered to bo searched. [P369 C l] 

Probodh Chander Chatterjee and Bire- 
suar Chatter)i—lor Petitioners. 
Mrityunjoy Chatterji- for the Crown. 
Judgment. Of the several grounds 
upon which the conviction of the peti- 
tioners which is under S. 45, Calcutta 
Police Act, (1 B. C. of 1866) in this case 
has been assailed, none is of any sub¬ 
stance except one whicii in my judg¬ 
ment goes to the very root of the matter 
and is positively fatal. 

The learned Magistrate in dealing 
with the question which is the primary 
question in the case, namely, wbother 
the place can be called a ' common gam- 
ing house " has observed : 

Lamfn^‘ 0n » 47 of , tho Act Ia T s down that if 
gaming instruments are found in a houso the 

iprcsumptmn is that it is a common g^ng 

This proposition is entirely correct 
provide I the finding of the instruments 
is in conformity with the provisions of 
S. 46, as S. 47 itself provides for by the 

! of th°e lai W ° rdS 4-" Dder the P rovisioD9 
the hist preceding section.” To go 

back to S. 46 for a second, the search L 

|a consequence of which the find takes 

iPlace must be of the place, etc., in res- 

; pecb of which tho search warrant was 

issued under that section. In the pre- 

jSent case, the search wa.rant was for 
'premises No. 71M Bentinck Street and 

and the search was of premises No. 71/5 
Bentmek Street. This is not a techni¬ 
cal defect but a matter of substance, the 
law attaching serious consequences and 
1930 C/47 & 48 


importance to the discretion that a 
Magistrate or the Commissioner of 
Police exercises in tho matter of issuing 
a search warrant under this section. 
The result is that what would hold good 
in respect of premises No. 71/4 cannot 
hold good as regards 71/5 unless of 
course the latter is included in the 
former of which, however, there is no 
evidence. 

Apart from the presumption under 
S. 47 upon which the learned Magistrate 
has relied, the evidence aliundi does nob 
satisfy the requirements of tho defini¬ 
tion of a common gaming house as given 
in S. 3 of the Act. 

The result is that the convictions of 
the petitioners must fail. The rule is 
made absolute. The petitioners convic¬ 
tions and sentences are set aside. The 
fines, if paid should be refunded. 

H.M./r.k. Rule made absolute . 
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Rankin, C. J. f and Patterson, J. : ; 

Lori Chand Sa'ia — Accused— Peti¬ 
tioner. 

v. 

Niroda Sundari Saha —Complainant- 
Opposite Party. 

Criminal Revn. No. 577 of 1929, Deci¬ 
ded on 9th August 1929. 

Criminal P. C„ S. 494— Where accused 
is discharged on withdrawal of prosecution 
fresh complaint can be entertained. 

Prosecution against an accused under S. 359, 
I. P. G. was withdrawn with tho loavo of 
the Court and an order under S. 494, Cri¬ 
minal P. C., wa9 passed, tho accused being dis¬ 
charged. Subsequently a fresh complaint was 
made to the Magistrate. 

Eeld\ that th? ordor of discharge could not 
prevent a fresh complaint being entertained 
and inquired into. [P 370 Cl] 

K. N. Choudhury , Gopal Chandra Das 
and Bishv anath Roy— for Petitioner. 

N. N . Sircar and D. N. Baattacharjee 
—for the Crown. 

Rankin, C. J. —In this case the peti¬ 
tioner was accused of an offeace against 
a woman under S. 354 P. C. After cer¬ 
tain negotiations to which I shall refer 
in a moment the case was withdrawn 
with the leave of the Court. The letter 
purporting to compromise tho case runs 
thus: 

"1 havo thft honor to withdraw from prosocu- 
tion the margioally noted case with tho permia- 
aion of tho Su pe r iDtM^mtob / Pt)li^tod pray 

that tho case may bo 

Thereupon w^orrWAvas-^seJ by 
the 

Jammu 1 Kashmir 


370 Calcutta Govt, of Bengal v. Santiram Mondal 


1930 


ria uuder S. 494,Criminal P.C. Then the 
accused man the present petitioner came 
before the Sub-Divisional Officer again 
as prosecutor in a case upon the narra¬ 
tive that lie had paid Rs. 1000/- to a re¬ 
lative of ths person who had been the 
prosecutor in the previous case, that he 
had paid this sum to that relative in 
order that it might he given to the Dis¬ 
trict Superintendent of Police so that the 
District Superintendent of Police might 
give this sum to some charity, that 
the relative after ho had taken the 
money from the present petitioner did 
not give it to the District Superintendent 
of Police and the petitioner was able to 
get only half of the money back out of 
the hands of this relative of the man 
who had prosecuted him on the previous 
occasion. That being his own story the 
Sub-Divisional Officer began to think 
that the order under S. 494 was an at¬ 
tempt to compound an offenee which 
was not really compoundable and so ho 
acted upon this information and there¬ 
fore set aside the order of discharge. 
So far as the merits of the proceedings 
go I think it is a reasonable thing to do 
if done in a proper way. 

Then the matter was taken by the 
applicant to the Sessions Judge who was 
very much worried as to the proper way 
to go about the matter and finally he 
thought that the best thing to do was 
to set aside the order of discharge, be¬ 
cause the Sub-Divisional Officer had not 
as much power to do that as the Judge 
had. Ho says that the best course for 
he Sub-Divivison all Officer was to get 
a comlpaint direct from the woman con¬ 
cerned in the previous charge and to 
proceed to try that case out upon a fresh 
complaint. This the Sub-divisional Offi¬ 
cer has done and the complaint of the 
woman against the present applicant is 
now in the course of trial. 

It is contended before us that strictly 
speaking the proper procedure to get 
rid of this order of discharge would bo 
by an order of the Sessions Judge to servo 
a notice upon the applicant calling upon 
him to show cause why the complaint 
in the previous case should not be fur¬ 
ther enquired into. On the other hand 
it is pointed out by the learned Advocate 
General that whether this order of. dis¬ 
charge stands or does not stand it is of 
no importance because it cannot in any 
way prevent the woman’s complaint 


being enquired into. I entirely agree in 
the view taken by the learned Advocate 
General. In no circumstances can any 
order that is made on this application 
affect the validity of the woman’s com¬ 
plaint or of the proceeding which the 
Sub-Divisional Officer has taken in the 
ordinary course to try out that com¬ 
plaint. So far as the present question 
is concerned it is entirely unnecessary 
for us to wrestle with any such difficulty. 

This rule is therefore discharged. 

Patterson, J. —I agree. 

R.M./R.K. Rule discharged. 
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Pearson and Patterson, JJ. 
Government of Bengal — Appellant. 

v. 

Sajitiram Mondal —Respondent. 
Government Appeal No. 2 of 1929, De¬ 
cided on 27th February 1930. 

❖ (a) Evidence Act, S. 163—Statement* 
during departmental enquiry - Notice by de¬ 
fence to Crown to produce such statements— 
Statements inspected and used for cross- 
examining witnesses—Statements are in ex¬ 
clusive possession of Crown—Crown is enti¬ 
tled to have whole of statements as evi¬ 
dence. 

Application of S. 1G3 is not restricted to civil 
proceedings only. It is applicable also to cri¬ 
minal trials and evon though the Crown is the 
prosecutor. [P 373 C *2) 

Whore, therefore, notico to produce state¬ 
ments made to a Magistrate during depart' 
mental enquiries is given to tho Crown by the 
defence and such statements are produced, ins¬ 
pected and used for cross-examination of 
several witnesses, tho Crown is entitled to have 
tho whole of tho statements as ovidenco. The 
Crown as prosecutor is not a difleront person 
from tho Crown that recorded the statement 
and tho statements cannot oo said to bo not in 
exclusive possession of the Crown. [P 373 C 2] 
(b) Evidence Act, S. 74 —Statements dur¬ 
ing departmental enquiries byMagistrate are 
not public documents—Evidence Act.S. 163. 

Departmental enquiry by a Magistrate in his 
sxecutivo capacity is not judicial enquiry and 
statements recorded theroin is not evidence 
iaken on oath. Such statements, therefore are 
aot public documents, and S. 163 cau be applied 

;o such statements. C p 374 ^ j 

(cl Criminal P. C., S. 297—Case depend¬ 
ing not on probative value of circumstantial 
evidence but of probative value of testimony 
of witnesses - Judge while charging jury 

laying that circumstance. must be ' 
inconsistent with innocence-No further -ex 
planation by Judge - Tb.. -mount, to «>•• 

^The corroot principles in criminal trials are 

SSSHS 
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thorefore, the Judge in a case dcpeuding not 
on tho probative value of the circumstantial 
evidence but of the weighing of direct testi¬ 
mony of witnesses while charging the jury 
6ays “it should b9 G9tablishod by the prose¬ 
cutor beyond reasonable doubt that tho circum- 
etances are uot merely consistont with tho 
guilt of the accused but entirely inconsistent 
with his innocenco” without explaining to tho 
jurors in the light of tho principle above en¬ 
unciated, it amounts to misdirection : 17 C. 

W. N. 379, ExpL ; SC. W. N. 218, Bel. on. 

[P 374 C 2] 

(d) Criminal P. C., S. 297— Person prose¬ 
cuted for giving false evidence—-Case not de¬ 
pending on expert opinion—Judge directing 
$hat truth of the accused's statement must 
be impossible without explaining how far it 
•affects his case—It amounts to misdirection. 

In a caso depending upon export opinion no 
doubt tho true rule is that no man can be con- 
victod of giving false evidence except on proof 
of facts which if accepted as fcruo show not 
merely that it is incredible but that it is im¬ 
possible that the statomeuts of tho party ac¬ 
cused made on oath can bo proved. But where 
in a cas3, not dependent upon export opiuion, 
but of a different nature the Judge enunciated 
tho abovo ruls without explaining to the jury 
wherein and how far it can be 9aid to apply to 
tho evidence in the case before thorn thoro is 
misdirection to the jury; U W. R. Cr. 25 
E *P[- . . . f ^ [P 374 C 2 ; P 375 C 1] 

(e) Criminal P, C. S. 423 (l)(a) — Trial 
by jury — Appellate Court having all mate¬ 
rials before it can deal the case itself— It is 
not necessary to send it for retrial. 

There is nothing in the language of the Code 
to differentiate the way in which the powers of 
the appellate Courts are to be exercised, ac¬ 
cording as it is a jury trial or uot. Tho langu¬ 
age is widei enough and comprehensive enough 

to enable the Court to-deal with the mattor it- 

appeal evoo in a jury trial. No 
doubt the action which tho appellate Court 
should take depends upon tho circumstances of 
the particular caso but when* all tho materials 
are bef 3 ro tho appellate Court and the caso has 
prolonged for nearly two'years and tho verdict 
Hnn b hJ U f^ 18 or fo? 00 «3 owing to tho misdiroc- 

nMncf y ; > h ^ P ? S ^ ,1Qg Judge * i9 in interests 
5t '? Q th%t J ho appellate Court ehould deal 

ral h wn e » (n / Vr L tsolf : 21 Cal. 955 and 25 
Cal. 230, Ref. , 2> Cal. 711, Rel. on. [P 378 0 2] 

Mritunjoy Chatterjee and Bkola Nath 
tioy - for Accused. 

N Sirkar S. K. Sen and D. N. Bhat - 
tacharjya—ioT the Crown. 

J" dg r nt - Thi9 is an a PP«al by Go- 
vernmont against an order of acquittal 

f n “ 8< * ° n , tha unanimous verdict of a 
2lZI P C arge3 UDde S3 ‘ 194> 193 and 

. the question of law 

whirh b00n mi9ed * th6 faofc S OUt Of 

Which the appeal arises may be stated 
as follows. On 6th March 1928, a num- 

,. of u m0n employed in the Railway 
workshops at Lilooah under Mr. W. C 


Mould, Deputy Chief Mechanical En¬ 
gineer E. I. Ry., went on strike. On 8th 
March tha workshops were closed down. 
On 28th March the Agent E. I. Ry. re¬ 
ceived a deputation of strikers, but-their 
demands were refused. In the after¬ 
noon a large number of strikers pro¬ 
ceeded to Bamangachi, between How- 
rah and Lilooah, aud the result of their 
attitude was that the police were obliged 
to disperse them by force. Riflle fire 
wa3 opened and the result is said 
to have been that one person was killed, 
one died in hospital and two others were 
wounded : more, according to the asser¬ 
tion of the accused. After the dispersal, 
the District Magistrate Mr. G. S. Dutt 
was informed of the occurrence by Mr. 
Jones A. S. P., and came to Bamangachi, 
where he made enquiries and examined 
Mr. Jones, the accused Santiram Mondal 
and others. On 2nd April 1928 the ac¬ 
cused lodged a complaint before a Magis¬ 
trate of Howrah charging Mr. Mould 
and Mr. Jones, together with two other 
railway officials, Messrs. Withinshaw 
and Hitchcock, and Major Howett, 
Officer in Charge of the E.I.R. Auxiliary 
•force, with offences under Ss. 147 148 
149, 302, 304, 325 and 326, J. P. C.’ p that 
is to say, putting it comprehensively, 
noting and murder. The complaint con¬ 
tained the allegation, among others, 
that after Mr. Sturgis, Mr. Within Shaw. 
Major Hewett and Mr. Jonas had taken 
over a rifle eaoh from some of the Gur¬ 
kha guards : 


iur. mould 


a• . 17--r- running from tho direc- 

tionof tho loco quarters nnd switching off a 
gun from a Gurkha guard fired it without L 
previous warning at tho strikers. One man was 

5i»“ d f , oU do ' va b >' tho si <io of tho road. Thou 

in^ m r 7’ H °7 ettaud began fi “ 

on 8 thl „ d01 ?’ 1 8a 7 sovo,, or oi e ht moa Iyiug 
on the ground wounded blooding aud insonsi- 

This complaint of Santiram Mandal 
was taken up by the District Magistrate 

and on 9th May 1928 was dismissed by 
him under S. 203, Criminal P. C., after a 
judicial enquiry in the course of which 
Santiram was examined on oath. In the 
meantime, by 2nd April 1928, the Dis¬ 
trict Magistrate, in the course of his 
de part mental enquiry started on 28th 

ranS’ rt l : a °? rd0d L fche statements of 
Rifles M 13 t ° f Eastern Frontier 
Rifles, Mr. Jones, Santiram Mondal 

S ot 9 J re 6S ’ Ha “‘‘ y ’ Mo “ ld ’ 
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Following on the dismissal of that 
complaint under S. 203, Criminal P. C., 
Mr. Mould moved the District Magis¬ 
trate under S. 476, Criminal P. C., pray¬ 
ing that a complaint should bo tiled 
against Santiram Mondal charging him 
with offences under Ss. 21L and 193, I. 
P. C. The accused filed a petition in 
answer, showing cause. The complaint 
was made on 14th June 192S, and the 
accused was committed to the Sessions. 
He was tried by the Sessions Judge and 
a mixed jury of five persons, who on 21 rd 
March L929 found the accused not guilty 
and he was acquitted. 

The case for the prosecution was that 
the allegations of Santiram Mandal 
against Mr. Mould and the others in his 
complaint and in his evidence were in¬ 
tentionally false, that Mr. Mould had 
not been at Bamangachi on 2Sth March 
at all nor participated in the incidents 
there, and that no firing had taken place 
except by the Gurkhas under ordors of 
Captain Christie. In support of this 
various witnesses were examined, in¬ 
cluding most of those who had made 
statements before Mr. G. S. Dutt in the 
course of his departmental enquiry from 
28th March to 2nd April. 

On the question of law the main point 
argued before us relates to the procedure 
adopted at the Sessions trial with regard 
to these statements and the way they 
have been dealt with. Briefly stated, 
the matter stands thus. On behalf of 
the accused at the trial, notice was given 
to the Crown to produce them. They 
were called for, produced, and inspected: 
not only so, but the statements them¬ 
selves were placed in the hands of the 
prosecution witnesses by the defence 
and they were cross-examined upon 
them. Nevertheless the Judge refused 
to admit them on the record with the 
exception of only a portion of Captain 
Christie’s statement, and they were ac¬ 
cordingly not before the jury. 

The learned Judge in his charge to 
the jury, however, refers to these state¬ 
ments in what is said to be an objection¬ 
able manner. Take for instance the 
cross examina ion of Mr. Venables, 
wnere a passage from the previous state¬ 
ment was put to him as being inconsis¬ 
tent with his evidence. 

“U. Did yea iq the dopartm’nUl enquiry 
tell Mr. Dutt, that you wero busy with a few 
constables in keeping -tbe mob out from the 
compound ? 


.1. No. I did uot. 

y. 1 pub it to you thit on the other hand 
you told Mr. Duct thi*. 

“I was all the time fully employed in trying, 
to keep th9 work jrs inside the loco shed paci¬ 
fied and at work.” 

.4. I did. 

y. Is that correct ? 

.4. Ves. 

y. As a matter of fact to Mr. Dutt you did 
uot say a single word about tne firing. 

A. No. 

y. 1 put it to you again that having been* 
reminiod of that, you will still swear that you 
were uot in the loco shod and were engaged 
with constables on the compound. 

A m Yes. I was not in the loco shed all the 
time.” 

This is referred to by the learned 
Judge in his charge in this manner : 

“It has been brought to the notice of th^ 
jury by the defence that in his earlier state* 
meet before Mr. Dutt this witness stated that 
he was all the time fully employed in trying to 
keep tbo strikers inside tho loco shed pacified 
and at work, and it is argued that his present 
version of keeping back tho crowd from the 
compound was not mentioned before. Mr. Ven¬ 
ables explains thwfc he w is uot in the loco shed 
all tho time. Jury to consider.” 

The jury having been told to consider 
were, however, deprived of the assistance 
of tho complete statement itself. The 
complete statement which has been 
placed before us shows the matter in 
another light, and the quotation referred 
to by tho Judge may well be said to give 
a wrong impression, standing by itself* 
in forming their judgment. Similarly in 
regard to a witness named Gordon, who 
speaks to a meeting with Mr. Mould at 
Howrah, he is also cross-examined on hie 
previous statement, and as to this, 
though the whole statement was nob 
before the jury, the Judge tells the 


l ” r’ho story of Mr. Gordon going to platform 1 
as no*, given to the District Magistrate Mr. 
utt at tho initial stage, M 
Then much was also made by the 
efence of an answer recorded in the 
9 .examination of this witness, (a slip, 
ccording to the piosecution), which 
light suggest that on 28th tho witness 
nd Mr. Mould had travelled on the 
iain only as far as Bamangachi. The 
j hole earlier statement would have 
hown that the previous story was, and 
hat it corroborated the evidence of 
his witness on the point. Then agaia 
nothor witness named Dunsdon, giving 
videnco as to a meeting with Mr. 
lould at Howrah on 28th was orcss- 
samined upon his statement to Mr. 
>utt, in the following terms. 
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“Q Did you then to Mr. Dutt sty that you 
cnot Mr. Mould at Howrah station at 4-1-5> p. m. 

A, It is extremely ira'jfobible thnfc I Saul 
•that I had met Mr. Mould at 415. 

Q. Do you S30 that record'd in fact? (wit¬ 
ness looks into the record and says). 

A % Yes, I S9a it recorded. 

Q t You signed that sU^mont ? 

A. I signed it without reading it. 

(J. Do you attach any value to your signature? 

A. Yes. 

(3, As Superintendent of way and works do 
you sign documents without knowing whit you 
are signing ? 

A . No. 

Q. Cm you on that statement point out any¬ 
thing which you might describe as inaccurate *? 

A. No, as Kr as I can see, the rest is all 
•oorr3:t. I notice at the conclusion of the 
•statement it is recorded that tho times I have 
mentioned are very approximate. * 

Q. Thorofore you might have mentioned the 
time as 4-15 approximately. 

A. 1 should s»y it was a mistako in reoord- 
dng.” 

The learned Judge deals with it in 
ni9 charge thus: 


In this Court Mr. Dunsdon has said that h 
met Mr. Mould on platform No. 6 at abou 
5-15 p.tn. In tho departmental enquiry h 
«aid before Mr. Dutt th»t he met Mr. Mould a 
-15. It is argued by the prosecution tha 
this might be a mist ifee on the part of th 
recording Msgistrato as this timing does no 
. in with other timings givm by too witnes 
t “ e sao > J statement bofore Mr. Dutt Mr 
IJunsdon in cthor portious of bis statemen 
1 o ore Mr. Dutt said -that when going up ti 
iiaUy m a train he passed through Bam.ngach 

*? ou . t p.m. and when he was returnini 
•by the train to Howrah he passed Bamangach 
at 5 . P- m - 16 *a argued by the do lend 
than the witness was giving various stories an< 
therefore got confused over the timings. Jur 
•50 decide what view they will tako.” 

Obviously if the whole statement hac 
-been before the jury they would hav< 
been in a position to say for themselves 
whether the mistake was one of record, 
ing or not and how if at all it affects 
*the credibility of the witnesses’ story 
and the whole case. We have had the 
statement laid before us, and jt is quite 
■obvious from tho other facts and times 
mentioned therein, that the witness is 
right in saying it is a mistake in re¬ 
cording. The jury could have seen that 
tor thmselves, had the statement not 
been kept from them. 


As regards the efforts made by the 
Potion to have these statements 
exhibited, these have not been denied, 
and they appear again and again in the 
Sessions record, usually after the state¬ 
ment had been put into the hand of 
witness 1 and questions asked upon 


it in cross examination. A petition wag 
submitted by the prosecution for tho 
admission of these statements, on which 
the learned Judge passed an order dated 
1Lth March 1929. From what is there 
stated it appears that the contention 
was that tho defence was bound to 
tender the documents under S. 163, 
Evidence Act, upon which tho learned 
Judge remarks: 

“No case law in support oi this proposition 
in a criminal trial in which tho Crown is the 
prosecutor is placed -before mo or can be found 
in any of the commentaries. I bold that 
S. 16*. Evidence Act has no application to the 
present case.” 

The learned Judge adds that it was 
not argued that the statements should 
bo admitted under S. 74, Evidence Act, 
and he holds that these cannot be ad¬ 
mitted in evidence as public documents. 
The opinion of th Q learned Judge touch¬ 
ing the effect of S. 163, Evidence Act 
seem* to be based upon tho idea that the 
section can havo no applicability to 
criminal trials, at any rate where the; 
Crown is the prosecutor. There is, how- 1 
ever, nothing to support this view, and! 
no such limication is to be found in the; 
wording of the section itself. In the 
argument before us no such contention 
was sought bo be upheld. The conten¬ 
tion before us has been that S. 163 does 
not apply, having reyard to the nature 
of the documents in question, though it 
is admitted that tho other conditions 
specified in the section have been ful¬ 
filled. It is conceded that notice to, 
produce was given to the Crown, that; 
the defence called for the documents 
and bhey were thereupon produced and! 
inspected, and, it may be added, they! 
were mostly used for cross examining 
the several witnesses. It is, however, 
said that tho section docs not apply r to 1 
this kind of document but that it neces-: 
sarily contemplates only that cliss of, 
document to which tha party calling for 
it would have.no access unless his oppo¬ 
nent produces it, which is inaccessible! 
because in the exclusive .possession of| 
the ether party. Then it is argued,! 
these were not in tho exclusive posses- 1 
sion of the cth«*r side, because such 
statements, which were recorded de 
partmeDtally by a public officer in his 
executive capacity, cannot be said to be 
in the exclusive possession of the prose¬ 
cution. This is tantamount to saying 
that the Crown as prosecutor is a diffe* 
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rent person from the Crown that had 
recorded the statements, and there is no 
substance in such contention. The 
Crown undoubtedly has exclusive pos¬ 
session of such a document, whether it 
be in one department or another. We 
are of opinion that it was not a judicial 
enquiry, nor was the evidence given 
upon oath, and it seems to us that no 
question arises of these statements being 
public documents, but that they were 
documents in which S. 163, Evidence 
Act, could properly be applied, and that 
the defence were bound to put them in. 
The further contention is that if they 
are to bo admitted, they cannot be put 
in or at any rate used without proof. 
But tho section itself ‘says that the 
party calling for it is bound to give it as 
evidence if required to.do so, and that 
certainly means that it goes in as a 
record of the particular proceeding and 
that it can bo looked at to see what it 
includes or omits. Moreover the writ¬ 
ing of the statements and the signature 
by the Magistrate have been proved. 
It is not a sufficient answer to say that 
in certain cases the witnesses were 
asked certain questions based upon those 
statements when re-examined by the 
prosecution, and that therefore the prose¬ 
cution could have got in tho whole of 
tho statements in that way as evidence. 
They were entitled to have tho state¬ 
ments themselves in evidence, they 
made every .effort to do so, and they 
could not foresee the manner in which 
the learned Judge would place the 
matter before the jury. Next, two fur¬ 
ther passages are objected to by tho 
Crown as being misdirections in the 
charge. In dealing with tho charge 
under S. 211 the Judge says: 

“It should be established by the prosecution 
beyond reasonable doubt that tho circum¬ 
stances are not merely consistent with tho 
guilt of the accused but entirely inconsistent 
with his innocence/' 

lu point of fact this passage is to be 
found in a judgment of Mookerjeo, J., in 
Ram Prasad v. Emperor (1), in deciding 

case whore two Judges of the Criminal 
Bench had differed, arriving at diflerent 
conclusions on a view of the facts in tho 
case, particularly tho effect of an entry 
in an account book. Mookerjee, J. says 
that the vital point in the case was 
whether tho petitioner was deprived of 

(T) [1013j 17 c. wTN 370=17 I. C. 903=16 
G. L. J. 453. 
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a sum of Its. 101 to which the entry in 
question related, and he came to the 
conclusion that the entry was not sus¬ 
picious and that there was no reasonable 
ground for the theory that certain words- 
had been added to the entry to corro¬ 
borate the charge of theft. Having 
found that to be so it was unnecessary 
to do more than give effect to that find¬ 
ing: it would seem therefore that there 
is good ground for tho contention of the 
Advocate-General that the passage ob¬ 
jected to is obiter. The objection is to 
the words “entirely inconsistent” and 
wo think that there was no need to have 
formulated the proposition in that way 
or to go beyond what was laid down in 
the Full Bonch case Tlurjec Mull v. Imam 
Ali (2), which laid down the test in 
other terms, that in a case dependent; 
upon circumstantial evidence the incri¬ 
minating facts must be incompatible 
with the innocence of tho accused and 
incapable of explanation upon any other 
reasonable hypothesis than that of his 
guilt. It would perhaps not have mat¬ 
tered if the learned Sessions Judge in 
the present case had placed the passage 
in question before tho jury and then 
proceeded to explain it to them further 
in the light of tho principle enunciated 
in Hurjee Mull's case: but he has not 
done so. Ho might also have pointed 
out to the jury while dealing with this 
subject that it was not so much in the 
present case a question of the probative 
value of circumstantial evidence, hut 
of the weighing of direct testimony of 
witnesses. Standing as it does, in the 
way in .which the learned Judge has 
made use of it, it seems to us to amount- 
to a misdirection. 

Tho other passage is one taken from 
tho case of Queen v. Ahmad Alin (3), 

where it is said that the: 

“cruo rule is that no man can bo convicted of 
giving falso ovideoco except on proof of facts 
which if accepted as true show not merely, 
that it is incredible but that it is impossible 
that tho statements of tho party accused maio 
on oath can be truo." 

That passage again must he taken, 
in all fairness, with reference - to the 
nature of the particular facts with 
which it dealt, and it will bo ob-; 
served that the main point- in that case; 
was whether a doctor in giving ex¬ 
pert evidence of his opinion, might ori 

(2) [1900 8 C. W. N. 279. 

( 3 ) 11 W. R. Cr. 25.- 
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ior might; not bo mistaken : 

. .. ° « i i j* .1 


“Tho evidence of the medical man (at p. *27) 
or other skilled witness, however eminent, as 
to what he thinks may or may riot have taken 
place under a particular combination of cir¬ 
cumstances, bowover confidently he may speak, 
is ordioarily 3 mere matter of opinion. Human 
judgment is fallible. Human knowledge is 
limited .and imperfect,” 

and so on. Here again we think the 
passage objected to must be taken as a 
misdirection, not from anything wrong 
in itself, but from the use made of it by 
jtbe learned Judge, without explaining 
to the jury wherein and how far it could 
be said to apply to the evidence in the 
present case, which is of a different 
nature and not dependent upon expert 
opinion at all. 

Clearly the matters above referred to 
are misdirections upon essential points 
arising in the case, and as will hereafter 
appear from a consideration of the evi¬ 
dence, we think that the verdict is 
erroneous owing to such misdirections, 
and that such misdirections have in fact 
occasioned a failure of justice: also 
that if the rejected evidence had been 
received it ought to have varied the 
decision, the verdict of the jury and the 
order of acquittal based thereon should 
therefore in our opinion be reversed. 

The charges which the accused had to 
meot were under Ss. 211, 193 and 194, 
I. P. C. Of these the Advocate-General 
does not press the charges under S. 194. 
The charge under S. 2U is : 

,A^ bib ^ ouon or about tho 2nd day of April 
1028 at Howrah with intent to cause injury 
Mould filed a complaint under 

? f s ; l u 0 *V'i 25 and 326 ’ LP - c -> b0foro 

Mr, B. N. Mu^horji, Doputy Magistrate, chare- 
mg the said Mr. W. 0. Mould with bavins 
committed tuo offence of rioting with murder 
etc. knowing that there was no just or lawful 
ground for such complaint. M 

The charges under S. 193 as to giving 
false evidence related to (1) a statement 
before the Deputy Magistrate on 3rd 
April 1928 m support of the accused’s 
complaint: 

rJZ h °. n Fv ^ ould cam0 running from tho 

Jhot L ® uatohcd U P a 6ua from a Gurkha and 

tmn I t! % w " under a ban.au 

dronn^i 9,do °!, tho roid and tbo man 
dropped down and did not move again”; 

* •. .«5£ ement on or aboufc the 7th 
Apnl 1928 in the enquiry before the 
District Magistrate Mr. Dutt : 

M “, sr8 ‘ Uould - Howett, Withinahaw 
and Jones take a rifle each from tho hand of 
the Gurkha Military Police riflemen"; 

(3) a statement on or about the 14th 
April 1928 in the course of deposition at 


the enquiry by the District Magistrate 
Mr. G. S. Dutt : 

“I s\id that Mr. Mould fired tho very first 
shot and that the subsequent shots were fired 
by tho o&her Europeans named by me.” 

Before going into tho evidence, it is 
convenient to notice that at tho scene 
of the occurrence, the railway runs in 
general direction of north ard south 
while the bridge carrying the road way 
over it runs east and west. Tho bridge 
has an eastern approach from the Grand 
Trunk Road, while the western approach 
slopes down from the bridge 'into what 
is called the old Benares Road, having 
the loco shed immediately to the north, 
and a little further on, to the south, a 
walled enclosure called a graveyard, a 
latrine, and beyond that again a musjid 
with a banian tree. (The judgment then 
discussed evidence and proceeded). To 
summarise the evidence, the evidence of 
Captain Christie, Mr. Jones and Mr. 
Hannay, definitely states that the firing 
was done by the Indian rifle-men and 
not by Europeans. There is no half 
way house between this evidence being 
either true, or on tho other hand cal¬ 
culated and deliberate perjury with a 
view to crush the accused. If false, it 
involves the formation of a conspiracy 
between all those persons: and it in¬ 
volves particularly the suggestion thab 
Captain Christie had the readiness and 
presence of mind to concoct a false story 
straight away, and get it supported. 
His statement in Court as to the details 
of the occurrence is substantially and 
solidly supported in the essential points 
by the statement made to the Magis¬ 
trate, Mr. Dutt, immediately after the 
occurrence and recorded by him on that 
very evening of the 23th March at which 
time it does not appear that tho question 
of Mr. Mould’s participation in tho affair 
had become of importance though ib 
does appear later, and it is obvious thab 
the conspiracy must have already taken 
shape by tho 2nd April by which time 
Messrs. Hannay, • Christie, Vonables, 
Mould, Dunsdon, Gordon and Jones had 
all given statements substantially in 
accord with their present testimony. 

On tho question of the absence of 
Mr. Mould from Bamangachi, the names 
of the various witnesses and the evi¬ 
dence they gave have already been re¬ 
ferred to, and it is to be noticed especi¬ 
ally that the definite suggestion through- 
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out has been that all these witnesses, 
not excluding Captain Christie and Mr. 
Hannay, are conspiring to perjure them¬ 
selves with the object of keeping Mr. 
Mould out of it. That appears from 
what was put to Mr. Hannay in cross- 
examination, that ho had himself re¬ 
moved Mr. Mould in his car; as also 
from the suggestion that it was the 
railway officials who did the firing, 
including Mr. Mould. The facts them¬ 
selves really lie within a small compass. 
On the one side, repeated statements by 
the accused that Mr. Mould and others 
fired and killed: and against that a 
solid body of evidence to show that the 
firing was done only by the Gurkhas 
and not by any Europeans, including 
Mr. Mould who was not there. 

Santi ram’s statement. 

It will be convenient hero to mention 
the different statements of the accused. 

The first is his statement in the 
departmental enquiry by Mr. Dutt made 
on 29th March 1928. He deals first of 
all with the disturbance on the eastern 
approach, when he says Mr. Sturgis 
“snatched a rifle from a Gurkha. So 
did Mr. Withinshaw and Major Hewett 
and Mr. Jones.” He then says that Mr. 
Sturgis turned back with the other 
Europeans, who went towards the wes¬ 
tern side of the bridge. He then goes 
on to say : 

"I followed Mr. Sturgis up to the lamp post 
No. 219/7 ou the (western approach). I then 
saw Mr. Mould, Mr. Hannay, Mr. Collett and 
other Sahibs came rushing from the loco yard 
on the north of the bridge westjrn approach on 
to the west end of the approach." 

Then he says the police and the 
Gurkha choukidars began to use their 
lathis and the crowd began throwing 
stones. He says, immediately that hap¬ 
pened, rille fire was opened. Shots were 
fired over the brick wall at the men 
standing behind the brick wall. Then 
comes the most important statement for 
the present case, his first recorded state¬ 
ment of the part taken by Mr. Mould 
and others : 

"Mr. Mould, Mr. Jones, Mr. Withinshaw 
and Major Hewett rushed behind the crowd 
into the maid»n beyond the public latrine 
with rifle in hand, and began to shoot people 
indiscriminately with tboir rifles at random. 
Altogether 14 or 15 shots wore fired. Then 
Mr. Withinshaw came back from the maidau 
beyond tho public latrine with a wound on his 
■eye. 1 was standing all tho time near Mr. 
Sturgis half way up the western approach of 
the bridge." 
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Let it be noted that here the place of 
firing is put in the rnaidan behind the 
crowd, indiscriminate shooting, and 
14 or 15 shots fired. 

Next in order comes the petition of 
complaint filed by the accused on 2nd 
April 1928. Here he says that after the 
affair on tho eastern side, Mr. Sturgis, 
Mr. Withinshaw, Major Hewett and 
Mr. Jones ran across with rifles back to 
the western side, and he himself ran 
after them. Then bespeaks of the fight 
between the crowd and the police with 
lathis, and then says that while all this 
was goiug on Mr. Mould came running 
from the loco'quarters and : 

"snatching of! a gun from a Gurkha Guard, 
fired it without any previous warning at the 
strikers. One man was hit and fell down by 
the 6ide of tho road. Then Withinshaw, 
Hewett and Mr. Jones began firing at random. 
1 saw seven or eight men lying on the ground 
wounded, bleeding and insensible." 

This statement differs materially from 
the other, in that it is now suggested 
that Mr. Mould took his rifle from a 
guard, that Mr. Mould is credible with 
one shot which hit a man, while the 
others fired indiscriminately. There i3 
no mention of the shooting on the 
rnaidan from behind the crowd, and the 
indication is rather that tho firing was 
somewhere from the western approach, 
seeing that Mr. Mould and the others 
had got their rifles from the Gurkhas. 

"The next statement of the accused is 
his statement on solemn affirmation 
made on 3rd April when examined in 
support of his complaint. This is the 
statement containing the passage form¬ 
ing the charge under S. 193, that Mr. 
Mould camo running from the loco 
quarters, seized a gun from a Gurkha, 
and shot a man standing under a banian 
tree at the side of the road, and the 
man dropped down and did not move 
again: then that Withinshaw, Jones and 
Hewett began to shoot at random and 
about 7 or 8 men were wounded. This 
again differs from the earliest statement 
very much as the last one did. Mr. 
Mould is credited with shooting a parti¬ 
cular man instead of firing indiscrimi¬ 
nately, and there is no suggestion of the 
shooting from the rnaidan behind the 
crowd: rather it is suggested from the 
statement that he followed Mr. Sturgis 
that the shooting was from the western 
approach. 
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The next statement is one before the 
Magistrate on 7th April and contains 
the statement forming the subject m itbir 
of the second charge. Here he states 
definitely for the first time that the 
Military. Police did not fire a single shot: 
he still says he was near a particular 
lamp post on the western bridge ap¬ 
proach near Mr. Sturgis when the firiag 
took place. It is important to hear this 
in mind on the question of the possi¬ 
bility of bonafide mistake. He adds 
that 35 men were wounded and two 
died, in addition to three carried away 
by the Gurkhas and he clearly remem¬ 
bers seeing eight men hit with bullets. 
Then later ho says that he saw Mould, 
Hewett, Withinshaw and Jones take a 
Title each from the hands of the Gur¬ 
khas, and adds that Captain Christie 
was not there at the time of the occur¬ 
rence, but arrived afterwards. 

The fifth and final statement we have 
been referred to is Ex. B the petition 
by which he showed cause in the pro¬ 
ceedings under S. 476. Criminal P. C., 
*nd which he puts forward as represent¬ 
ing his case when in the Sessions trial 
whether he had anything to say. This 
*lso is important on tho question of 
bonafide mistake, because it contains no 
suggestion of that kind, but on tho other 
hand maintains the attitude of justifica¬ 
tion by the accused as a person present 
at the spot who saw Mr. Mould doing 
the acts in person. For instance, it 
etates that Mr. Mould should consider 
himself fortunate to escape trial for 
■murder: that he instituted no false 
complaint, and that to the best of his 
■observation, knowledge and belief he 
flaw Mr. Mould take the part ascribed 
to him: and that attitude of justifica¬ 
tion is maintained throughout the re¬ 
mainder of the petition. 

In his argument for the defence in 
this Court based upon the whole of the 
evidence after it had been placed before 
us, Mr. Chatterji has not attempted to 
substantiate any such conspiracy (as re¬ 
ferred to above) on the part of the pro¬ 
secution witnesses. He recognizes that 
it the evidence of the prosecution wit¬ 
nesses in its essential points is accepted, 
■as we do aooepb it, then Sanbiram's 
statements could not have been true. 
He does nob say that Mr. Mould or any 
prosecution witness has perjured him¬ 
self or deposed falsely, but he says that 


be can suggest good reasons from the 
evidence why the jury and the Court 
could and should come bo the conclusion 
that, at the worst, having regard to the 
circumstances attending the events of 
28th March the statements cf witnesses 
and Santiram’s statements, the benefit 
of reasonable doubt should be given to 
the accused: or, as he subsequently put 
it, that from all the facts it cannot be 
said to he unreasonable for the jury or 
for the Court to say that it would not 
be quite safe to convict a man on these 
charges. Or, he says, the jury may 
have given effect to what they thought 
was a bona fide mistake on the part of 
the accused in the confusion and excite¬ 
ment of the moment, whereby he may 
have been led to confuse his impressions 
with direct knowledge. At any rate it 
is suggested that it would be not un¬ 
reasonable for the Court or the jury to 
say that it was not satisfied that the 
prosecution bad proved affirmatively 
that Mr. Mould could not have been pre¬ 
sent at the scene of the occurrence, or 
that the accused could not be under the 
honest bub mistaken impression that 
Mr. Mould was there. 

Some of the circumstances so re¬ 
lied upon have already been indicated 
in dealing with the ovidence of 
the witnesses. It is, therefore, for 
instance, admitted that some Euro¬ 
pean officers were at the scene of the 
occurrence, some of whom saw Santi- 
ram, and some of whom he must have 
seen. Then it is said that with refe¬ 
rence to tho evidence of Mr. Mould's 
movements on 28th, there is no corrobo¬ 
ration of his statements as to his lunoh 
at the Club ; no one else speaks of it. 
Also there is no corroboration of the 
statement that he went to the Chief 
Mechanical Engineer's office after lunoh. 
Then as regards the period after 3-30 it 
is said there was no necessity for his 
return to Mead Office, and curious that 
if he did so, ho should meet Mr. Hannay 
by chance and be told to. go to Mr. 
Gumbrill, and that then he should 
have been directed into Mr Sower’s 
room on the way. The interview 
with Mr. Gumbrill is one of com¬ 
paratively late introduction in the case, 
and it is in evidence that this is the 
only draft notice or proclamation with 
which either Mr. Mould or Mr. Gumbrill 
ever had to do. Then as regards the 
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Howrah meetings, it is said that Mr. 
Mould had information of tho distur¬ 
bances (though not of tho shooting) 
before ho loft, and though not strictly 
responsible for anything at Bamangachi 
because his place was at Lillooah, still 
ho would naturally bo anxious to avert 
any clash or catastrophe and give his 
assistance, besides having a natural 
human interest in the matter. Then it 
is said that it is unlikely that Mr. 
Mould should be in a position to re¬ 
member the details of all his move¬ 
ments on the 28th, there are certain 
discrepancies in his long cross-examina¬ 
tion, and he is not altogether candid in 
what he says about whom bo asked to 
give evidence for him. Then again it is 
admitted that Mr. Sturgis in the affair 
on the eastern slope had taken over a 
rifle from one of tho riflemen. The ac¬ 
cused had started his accusations as 
soon as tho District Magistrate arrived, 
and some of the persons mentioned 
have not been called as witnesses. 

In considering and weighing the value 
of those suggestions as bearing upon the 
case, we cannot be blind to the fact 
that the essential facts of the prosecu¬ 
tion case have been established by a 
compact and weighty body of testimony 
in regard to the evonts which took place 
at tho scone of the occurrence itself. 
That testimony is clear that Mr. Mould 
was not there, that he did not partici¬ 
pate in the firing, that the firing was 
done by the riflemen alone, and not by 
any European at all. It is corroborated 
in its essential details by tho statements 
recorded by Mr. Dutt immediately after 
the occurrence in the case of tho most 
important witnesses. The accused’s 
caso has been, not that there was room 
for a bona fide mistake on his part, but 
that as an eye witness on the spot ho 
saw Mr. Mould, and saw him and the 
others fire, though no other witness has 
suggested any such thing. To say that 
the prosecution story has been dis¬ 
placed and proved to bo untrue would 
be idle : and no suoh contention is put 
forward before us. To say that the 
facts or inferences above referred to so 
weaken the prosecution case that any 
question of reasonable doubt could arise 
in the minds of the jury or of the Court 
is in our opinion an untenable position. 
We have considered the matter with 
tho most anxious care. If we accept 


193a 

the evidence of tho prosecution witnes¬ 
ses in tho main essentials of tho case- 
as we do, that evidence is so over¬ 
whelming and so conclusive that there 
is no room for saying that the other facts* 
relied on might have impaired or do im¬ 
pair tho prosecution case to such an 
extent as to make it not unreasonable 
for the jury or for the Court to hold 
that there was a doubt and that it was 
not a case for conviction. Still less is 
there any foundation for suggesting that 
there is room to imagine that there was 
any caso of honest mistake or bona fide 
confusion : that has never been tho de¬ 
fence case, and there is no reasonable 
foundation for it in the record. 

As already stated we have reversed 
tho verdict of the jury and the order of 
acquittal based thereon. Tho question 
then is whether we should order a re¬ 
trial, or whether we should proceed /to 
dispose of the matter ourselves. For 
the defence it is argued that the alter¬ 
native powers given to the Court for 
dealing with the case on appeal under 
S. 423 (1) (a), Criminal P. C., show that 
those powers are intended to be exer¬ 
cised according to the different circum¬ 
stances prevailing in each case. In the 
present case it is said that, if certain 
evidence did not go to jury which 
should have gone, tho proper course* 
would be to send tho caso back to the' 
jury for their verdict on tho case with 
the additional evidence before them- 
Thus it is said that an order for new 
trial is tho course which was followed 
in Wafadar Khan v. Queen Empress (4) 
and in Ali Fakir v. Queen Empress (5)- 
On the other hand it is to he observed 
that there is nothing in the language of 
the Code to differentiate the way in 
which tho powers of the Court are to 
be exercised according as it is a jury 
trial or not : the language is wide 
enough and comprehensive enough to 
enable the Court to deal with tho 
matter itself on an appeal, though in a 
jury trial. If as we hold there has 
been misdirection, and the Court is of 
opinion that the verdict of the jury is 
erroneous owing to that misdirection, 
and that it has in fact occasioned a fai¬ 
lure of justice, there is no reason why 
in a proper case the Court may not as- 

(4) [1994] 21 Cal. 955. 

(5) [1899] 25 Cal. 230. 



1930 


Emperor v. Chintamoni Shaho 


Calcutta 379' 


sume to deal with the whole case itself, 
under the powers and duty conferred 
upon it by law : see Tajn Paramanik 
v, Queen Empress (6). No doubt the 
action which the Court will be inclined 
to take will depend upon the circum¬ 
stances of the particular case. To deal 
with the whole case itself, it would no 
doubt require to have all the materials 
before it, as we have in the present 
case. In the present case, also, it is 
nearly two years since the events out of 
which case arises, and in all the circum¬ 
stances we consider it to be in the best 
interests of justice to deal with the 
matter ourselves. For the reasons 
stated above we find the accused guilty of 
the offences under Ss. 211 and 193 under 
which he has been charged and sentence 
him to 5 years’ R. I. under S. 211, 
I. P. C. and three years under each of 
the charges under S. 193, I. P. C., all 
the sentences to run concurrently. The 
charges under S. 194 are not pressed : 
the accused is accordingly acquitted of 
those charges. 

R-K. _ O rder accordingly. 

(6) [1893] 25 Cal. 711=2 C. W. N. 3G9. 
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C. C. (?hose AND Pearson, JJ. 

Mani Krishna Sen Gupta — Peti¬ 
tioner. 
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Emperor —Opposite Party. 

Misc. Criminal Revn. No. 247 of 192S 
Decided on 6th December 1929, agains 
order of Sub-Divisional Magistrate 
Rajshahye, D/- 21st October 1929. 

Practice-Criminal Trial-Tryirg Magi, 
Irate should not make any »ugge*lion o 

f e rc*f n ‘** lon •"‘hi* explanation (ubmittei 
to High Court—Criminal P. C.. S. 438. 

The trying Magistrate is not entitled t> 
make any suggestion or roprosootation in th 
explanation which ho may submit to the Hie] 
Court of anything which is not founded on th 
record before him. The Magistrate is not th, 
prosecutor. He must hold the scales ovenly. 

„ 0 , [PS79C2 

S. K. Sen and Indu Prokash Chatteri 
—for Petitioner. 


Anil Chandra Eai Choudhari—i OT 
the Crown. 

Judgment.— We have examined the 
record in this case and perused the 
explanation submitted by the Magis¬ 
trate. It appears that a warrant for the 
arrest of this accused was applied for 
on 10th October 1926, and that he was 


I 


arrested on 12th October 1929. There 
is, therefore, no ground whatsoever for 
the suggestion made by the trying 
Magistrate in his explanation that this- 
accused was absconding. In our opinion* 
such a suggestion ought never to have 
been made. Further, there is no war¬ 
rant whatsover for the Magistrate sug¬ 
gesting in his explanation that this ac¬ 
cused’s brother is a zamindar’s Naiab 
at Kabilpur and is already trying to 
secure false evidence of alibi on behalf 
of the accused. The trying Magistrate 
ought to have remembered that he is, 
not entitled to make any suggestion or 
representation in the explanation which 
he may submit in any case to the High 
Court of anything which is not founded 
on the record before him. The Magis- 
trate is not the prosecutor. He must 
hold the scales evenly and a suggestion 
of the description referred to above to a 
very large extent prejudices his posi¬ 
tion as Magistrate. In this case, we 
direct that the accused be forthwith 
released on bail. The amount of bail 
should be determined by the Magistrate 
and it would be such as, in the opinion 
of the Magistrate would be sufficient to 
secure his attendance i q the proceediugs 
which may follow. 

R.M./r.k, Order accordingly . 
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Pearson and Jack, JJ. 

Emperor 

v. 

Chintamcni Shahu —Accused. 

Criminal Jury Ref. No. 85 of 1929,. 
Decided on 17th March 1930, under 
S. 307, Criminal P. C., by Addl, Sess* 
Judge, Hoogly. 

Penal Code, S. 302—Possession of stolen, 
goods recently after murder is material evi¬ 
dence to support conviction. 

The possession of stolon goods rocontly after 
the loss of thorn may bo indicative not merely 
of the oflanco of larceny or of receiving witlv 
guilty knowledge but of any other raoro aggra¬ 
vated crimo which has been connected with, 
tho theft; this particular fact of presumption, 
forms also a matorial element of evidence in 
case of murder. [P 33 * 0 1, 2J 

The presumption is particularly applicable 
whero there is satisfactory proof in case of a 
murder of a woman that tho stolon articles, 
were habitually worn by tho doceasod and 
that she was aotually aeon woaring it on the 
evonlng before tho murder : 17 C. W . N . 1077 
Ref. : A. I. ft. 1926 Mad . 638 and A. I. ft. 
1926. Lah. 691, Dist. [P 3 Q 2 0 2 } 
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Khovdkar— for the Crown. 

A. K. Dhar —for Accused. 

Judgment.— This is a reference 
under S. 307, Criminal P. C., by the 
Additional Sessions Judge of Hooghly 
in a case where the accused was acquit¬ 
ted by the unanimous verdict of the 
jury upon charges under S. 302 and 
S. 392 read with S. 397, I. P. C., in 
connexion with the death of Gyanoda- 
moyee Dassi. 

According to the evidence for the pro¬ 
secution one Kali Charan Ghose had a 
house at Moheshpur where he resided 
along with his mother Gyanodamoyee, 
the deceased, and the accused Chinta- 
inani who was their servant. The house 
consisted of two rooms and verandah; in 
one room Kali used to sleep, in the 
other his mother. There was also a 
corrugated iron cowshed, in part of 
which the accused used to sleep and a 
thatched cowshed and cookshed. On 
24th April 1929, Kali with a neighbour 
Dulal Ghose went to the house of one 
Sarat Ghose in another village for a 
marriage ceremony and stayed the 
night, leaving his mother and the ac¬ 
cused at home. On the following day 
Kali went to his father-in-law's house 
whither his wife had gone for her con¬ 
finement, and stayed there for that 
night. On the morning of 26th he re¬ 
turned home and after making enquiries 
and finding the verandah doors locked, 
he sent a lad Amulya to obtain entrance 
to the verandah from the stairs loading 
to the roof. The dead body of Gyanoda- 
moyee was then found in the verandah 
with most terrible injuries on her head 
and body, and blood stained katari 
near by. 

The drain from the verandah had 
been blocked up by clothes from inside, 
and there were some cow dung cakes 
outside. The accused was not forth¬ 
coming, and certain properties were 
found to bo missing. The ebaukidar 
Rasu Keora was sent for and despatched 
to the tbana 10 miles away with the 
first information which was recorded at 
7 p. m., and would have been recorded 
earlier but for the fact that the Sub- 
Inspector in charge was not available at 
the time. The first information inclu¬ 
ded staten,ent that the deceased had a 
• gold necklace on her neck, and a silver 
i chain on her waist, which the thief had 
taken away, and it was also stated that 
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the perpetrator was the Ooriya servant. 
On 27th about 3 a. m. the Sub-Inspector 
went to the scene of occurrence and am¬ 
ong other things obtained a list of the 
missing articles, which besides cash and 
certain dhoties were described as 

Bichba bar (necklace) of sovereign 
gold weighing 2 h tolas ” value Rs. 50, 
and “ Bichha waist chain of silver 
weighing 5 tolas Rs. 2/8." On «28th 
April, a telegram was sent by the Polba 
police to the police at Cuttack in the 
following terms : 

“ Darogi Manga Cuttack arrest murderer 
for gain Chintamoni Sahu son of Nitai, Moyra 
village Tulsipur search his house stolon pro¬ 
perties gold ghasa har silver gote churipar 
cloths cash Rs. 250 letter follows.” 

On that there is an endorsement of 
S. I. Town 10-15 p. m. : 

“ I don’t know who “ Daroga Manga ” is. 
This refers to a murder case. Tako action to¬ 
night according to this telegram. Confirma¬ 
tion of telegram will probably be received 
tomorrow. 1 ' 

Tho result of this was that on 1st 
May 1929, the head-constable of tho 
Mohanga Thana (P. W. 14) went to the 
house of the accused and arrested him. 
He was accompanied by Bowri Bandhu 
Naik and Ananta Shau, both of whom 
have given evidence. One of the ac¬ 
cused’s boxes was opened by a key from 
the accused’s possession and in it was 
bound a gold chain, said to be Ex. 1, 
since identified as the bichha har of the 
deceased. On this occasion, however, 
the head-constable says that ho did not 
seize it, partly because the accused said 
it was brass and he had bought it in 
Calcutta for keeping his keys, and 
partly because the telegram raforred not 
to a bichha har but to a ghasa har. It 
was not until 2nd June 1929 that a 
further search was made by this wit¬ 
ness of accused’s house in the presence 
of Bhagaban Sarman a Lakhinda Das 
and the chain was then taken not from 
the box but from the neck of tho ac¬ 
cused’s wife. It was forwarded to the 
police at Chinsurah and on 3rd July 
the investigating officer said that ho 
came to know the har had come, and he 
had a test identification. Meantime on 
13th May the investigating officer had 
come to know of accused’s arrival at 
Hoogly and on 17th May his statement 
had been recorded by the Magistrate. 
The accused’s original statement says 
that two men whom he names gave mm 
Rs- 5 and coerced him into leaving for 



Calcutta 381 


Emperor v. Chintamoni Shahu 


1930 

hia native village : but in his state- 
ments in Court he simply pleads hia 
innocence. 

Admittedly the ca3e against the ac¬ 
cused must depend on the circumstan¬ 
tial evidence, and the question for con¬ 
sideration is whether the facts proved 
are incompatible with his innocence 
and not capable of explanation upon 
any other reasonable hypothesis than 
that of his guilt. 

It has been proved by the witnesses 
Dulal Ghose, Charubala Dasi, Hari 
Dasi, and Jogal Ghose that deceased 
was alive up to about 11 p. m on the 
evening before the discovery of the 
murder, and that the accused was liv¬ 
ing there up till then. There is also 
his statement which shows ho was 
there. There is evidence that he was 
missing on the morning of 26th, and 
that he arrived at Cuttack two or 
three days afterwards. Then came the 
search on 1st May above referred to. 

Then as regards the katari, it is 
identified by Kali Charan as the one 
belonging to the house, and the evi¬ 
dence is that it was kept in the cor¬ 
rugated iron shed along with other im¬ 
plements in the custody of the accused. 
It is also referred to by the investiga¬ 
ting officer, and he says he saw imple¬ 
ments of agriculture in the tiuroofed 
cowshed. 

Mention must also be made of the 
two cloths found in the machan, which 
are identified by Kali Charan as belong¬ 
ing to the accused, one of which as well 
as the katari was stained with human 
blood, according to the report of the 
Chemical Examiner. 

Two witnesses, Dulal Ghose and 
Hari Dassi depose to the fact that on 
the evening before the occurrence the 
accused had made enquiries from Dulal 
as to when Kali Charan would return 
home* 

Charubala Dassi has stated that the 
milk from the cows was kept in a sika 
in the verandah, and that she milked 
Kali Charan s cow the previous evening: 
while from the evidence of Monmotha 
Nath Ghose it appears that after the 
discovery of the murder the sika was in 
the cookshed. Too much must not be 
made of this because it was there also 
on the previous day, and it seems it 
would be left there if the verandah was 
not accessible. 


Then as to the important questions of 
the necklace. It was mentioned in the 
first information as a gold chain, and 
the chowkidar who save the first in¬ 
formation says he was informed it was 
a bichha har. It also appears as such 
in the list furnished on 27th April of 
the missing article, and the investigat¬ 
ing officer says he was told about it> 
when he went to the spot. The head- 
constable who searched the accused’s 
house had explained why he did nob 
seize it in the first instance, and his 
story and explanation are substantially 
supported by the witnesses Bowri Ban- 
dim and Ananto Shau who were present 
on that occasion. The witness Hari 
Dassi and Charubala Dassi say that 
the deceased always wore a chain for 
sometime previously and that they saw 
her with it on upon the night of 25th; 
and they identify it. Kali also identi¬ 
fies it as the chain belonging to his 
mother. Then there is the evidence of 
the goldsmith who produces his book to 
show that the bichha har was ordered 
for the deceased by her uncle in Aswin 
1332, as well as other articles on other 
occasions. He identifies the one in 
question, and his workman who actually- 
made it does the same, though he ad¬ 
mits there is no private mark on it: bub 
he says he can recognize it from tho 
style and the workmanship. Dulal. 
Ghose also stated the d.ceased used to 
wear a gold chain on her neck. It has- 
been argued for the defence that the 
identity of the har found with accused 
has not been established with that cf 
the deceased. 

It is pointed out that in the first in¬ 
stance it was considered to be brass, 
and it is not explained how the second 
search originated; while no attempt was 
made to conceal it between the first and 
the second searches. The delay in its 
arrival at Hooghly on 24th June is also- 
pointed at as showing the possibility of 
substitution, and the weight in this 
malkhana register is somewhat different 
from that given by the goldsmith. 
Then P. W. 6 admits that she was 
shown the har by the Daroga before the 
test identification. The wife of tho ac¬ 
cused when examined says that when 
accused came he brought cloth and a 
chain, and after the search she says sho^ 
kept the otain round her neck by re¬ 
quest of her husband's brother; she adds- 
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that the jamadar asked her where the 
chain was; that lie left previously and 
she then gave him the chain from her 
neck. She identified the chain in the 
Magistrate’s Court, and though she does 
not identify it in her statement before 
the sessions, she does not repudiate it. 
Accused’s brother also testifies that the 
har on the first occasion was like the 
bar in question (Ex. 1) and that on the 
second occasion the accused’s wife gave 
this har (Ex. 1) to the jamadar. Taking 
all these facts together we think that 
there can be no doubt upon the evi¬ 
dence that the necklace worn by the 
deceased was the one found in posses¬ 
sion of the accused on 1st May and 
seized by the police on 2nd June and 
produced in Court as Ex. 1. 

Next it is contended for the accused, 
that if the chain found with him was 
the bichha har of the deceased, the pre¬ 
sumption arising from his possession 
not otherwise explained, does not go 
beyond a presumption against him as 
receiver of stolen property. Two cases 
were cited, namely, Sogaimuthu v. Em¬ 
peror (1) where it was said that when 
the unexplained possession of stolen 
property is the only circumstance ap¬ 
pearing in evidence against an accused 
charged with murder and theft, the ac¬ 
cused cannot bo convicted unless the 
Court is satisfied that possession of the 
property could not have been transfer¬ 
red from the deceased to the accused 
except by the former being murdered. 
But it was also recognized in that case 
that if there is other evidence to con¬ 
nect the accused with the death a jury 
might find upon circumstantial evidence 
that he was the murderer. The other 
case of Gauns v. Emperor (2) is merely 
an instance where circumstantial evi¬ 
dence, including the unexplained pos¬ 
session of jewellery belonging to de¬ 
ceased was held not sufficient to war¬ 
rant a conclusion that the accused had 
•committed the murder. The learned 
Judge in his charge has rightly refer¬ 
red to the principle cited in Emperor v. 
Ecamatulla (3) that the possession of 
stolen goods recently after the loss of 
them may be indicative not merely of 
the offence of larceny, or of receiving 

(1) A. I. R. 1926 Mad. G38=50 Mad. 274. 

(2) A. I. R. 192G Lah. 691=7 Lah. 561. 

(3) [1913] 17 C. W. N. 1077=21 I. C. 156=14 
t Gr. L. J. 556. 


with guilty knowledge, but of any other 
more aggravated crime which has been 
connected with theft; this particular 
fact of presumption commonly forms 
also a material element of evidence in 
cases of murder, which special applica¬ 
tion of it has often been emphatically 
recognized. The presumption would 
be particularly applicable where, as in 
the present case, there is satisfactory 
proof that the necklace was habitually 
worn by the deceased and that she was 
actually seen to be wearing it on the 
evening before the murder. 

Upon a consideration of the whole of 
the evidence above referred to and after 
giving due weight thereto and to the 
opinion of the learned Judge we accept 
the reference, set aside the verdict of 
the jury and find the accused guilty of 
the offences charged. In the circum¬ 
stances of the present case we think we 
may recognize the verdict of the jury 
to the extent of refraining from the 
sentence of the extreme penalty, and 
accordingly we sentence the accused to 
transportation for life under S. 302, 
I. P. C. Ne separate sentence is neces¬ 
sary upon the other charges. 

R.M./R.K. Order accordingly. 
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Rankin, C. J. and C. C. Ghose, J. 

Kliettra llohan Dey & Co. —Plaintiffs 
-Appellants. 

v. 

Benode Behary Sadhu —Defendant 
Respondent. 

Appeal No. 31 of 1929, Decided on 4th 
uly 1929. 

Contract—Conduction—Breach of term 
oing to root of contract —Party jn default 
annot insist on remainder being performed 
-Contract Act S. 73 

The mere fact that a party has committed 
broach of a term of the contract, with rofor- 
nce to the first instalment in which the goods 
re to be delivered, does not in itself entitle 
he other to treat the contract a9 at an ond. 
lut where the breach has beon such as goes to 
he root oi the contract the party in dofault 
annot insist on the remainder being carri-d 
ut. 

A ontered into contract with B for 300 tons 
f goods to bo delivered in January and 
'ebruary in two instalments. B was willing 
d deliver the January instalment but .4 not 
eing ready to take delivery, B intimated to 
iim that B treated the contract as canc ? n ^- 
l later on, made a tender of money and de- 
nandod Fobruary instalment but B refused to 
dmit the contract as subsisting. A brought 
uit for damages for breach of contraot. 
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Held : that the contract was a single con¬ 
tract with a subsidiary agreement as to deli¬ 
very and payment, and A having tailed as re- 
earda no less than one-half at the outset of toe 
contract, it would be in eSect putting upon B 
a diflerent contract if .4 wore allowed to insist 
on performance of the second half, /l’s suit 
insisting on porformance of the contract could 
not lie: Bonck v. Muller 7 Q. B. D. 92; Mersey 
Steel and Iron Co., Ltd , v. Baylor Benean 
Ac Co. 19 A. C. 434; S.mpson v. Crippin (42 
L.J. Q. B . 23J and Hoa<e v. Rennie (5 H. Sc 
B. 19), Discussed, [P 384 0 2] 

S. V. Banerjee and N. N. J3a.su for 
Appellants, 

Ameer Ali and T. Chatterjec —for Res¬ 
pondents. 

Rankin, C.J. —In this case, the plain¬ 
tiff brought the suit for damages for 
the refusal on the part of the defendant 
to deliver to him certain quantity of 
rape seed cake. The contract between 
the parties was as follows: The appel¬ 
lant was the buyer and the x-espondent 
was the seller. The contract was 300 
tons of rape seed cake at a certain 
price per rnaund ; terms cash on delivery 
Delivery January and February 1927. 

Now, the first thing to observe is that 
it is now agreed on all hands that the 
meaning of the stipulation for delivery 
was that one-half of the goods, namely 
150 tons, should be delivered in January 
and the balance in Fobx-uary. The de¬ 
fendant was ready and willing to deliver 
150 tons in January, but the plaintiff 
was not ready and willing to take deli¬ 
very or to make payment therefor. So 
far, therefore, as we are concerned with 
case, it is a case whei-e at the end of 
January one-balf of the contract was 
unperformed. Thereupon, the defendant 
wroto to say that 150 tons being ready 
for delivery and not being taken, the 
conti-act would stand cancelled. The 
plaintiff thereafter made a tender of the 
money and demanded the 150 tons that 
would be due in February. The defen¬ 
dant | ersisted in treating the contract as 
at an end aud the learned Judge in this 
case has applied the principle of HoncJc 
** Ul ' er ^ an< ^ dismissed the suit. 
Mr. S N. Banerji for the appellant 
contends that Houck v. Muller has been 
wrongly decided and that the principle 
upon which it proceeds is no longer the 
law. He has cited do us several cases ; 
but he relies chiefly upon the case of the 
Merseu S teel & Iron Co. Ltd. v. Naylor. 

"W 7 B - 92 =50 L J. Q. B. 529= 

29 W. R, 830=45 L. T. 202. 


Benson & Co., (2) and he founds also 
upon the judgment of Blackburn, J., in 
the case of Simpson v. Crippin (3). He 
contends that Uonck v. Muller (l) and 
Hcare v. Bennie (4) have in the view- 
taken in the subsequent cases keen slow- 
to have proceeded upon grounds which 
are untenable. 

It appears to me that the correct 
decision of this matter involves a con¬ 
struction of the contract and, in ray 
opinion, this contract for 300 tons with 
an arrangement as regards delivery that 
the deliveries are to be in equal quan¬ 
tities in January and in February. I en¬ 
tirely decline to say- that this particular 
contract is or is the equivalent of two 
separate contracts. In my judgment, the 
observations which the Lord Chancellor 
made in the case of The Mersey Steel 
and Iron Co. Ltd. v. Naylor Benzon & 
Co. (2) with reference to the contract 
there under construction, apply to this 
case : 

“There are subsidiary terms in the contract 
as to the time of delivery and as to the time of 
payment, but that does not split up tho con¬ 
tract into as many contracts ae there shall be 
deliveries for the purpose of so many distinct 
quantities of iron.'* 

That being so, what we find i9 that 
the buyer refused to take delivery with¬ 
in the stipulated time of no less than 
one-half of the total contract quantity. 
He claimed, therefore, being in that 
position, to be entitled .to require the 
seller to deliver to him one-half only of 
what was originally the subject matter 
of the contract. 

It appears to me that when one looks 
at the cases it is clear that the mere 
fact that tho plaintiff committed a 
breach of term of the contract with re¬ 
ference to the first instalment would not 
in itself suffice as a ground for treating 
tho defendant as entitled to refuse to 
carry out the contract as regards the 
second instalment. The contention that 
whenever there has been a breach or a 
breach in a material particular, the 
other party is entitled in a contract suoh 
as this to bring the contract to an end 
was negatived by the House of Lords 
which refused to accept Mr. Cohen’s 
argument to that effect in the Mersey 

(2) [1864] 9 A. 0. 434=59 L. J7qT 117497=32 
W. R. 989=51 L. T, 637, 

(8) [1873] 42 L. J. Q. B. 28=21 W. R. 141= 
27 L. T. 546=8 Q. B. 14. , 

(4) [1860] 5 H. & N. 19=8 W. R. 80=29 L. J 
Ex. 78. 
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Steel and Ir»i Co. Ltd. v. Naylor Ben- 
zon & Co. (2). But it appears to me to 
be equally dear that the House of Lords 
did affirm fch-5 proposition that, if the 
breach that ha 1 taken pi ice was one 
which went to the root of the contract, 
the consequence was that the party who 
was in default could not insist upon the 
remainder of the contract being carried 
out. 

Blackburn, J.'s observation on the 
case of Houck v. Muller (L) was that, if 
the true construction of the contract was 
in el feet as stated by Lord Bramwell, 
thenthe Court had come to tbo right con¬ 
clusion. In the case of Hon-kv. Muller 
(l), Lord B racnweli stated that, in his 
0 | inion. the c< ntraot was to deliver and 
take ^000 tons of iron and that, inas¬ 
much as it was to bo by three instal¬ 
ments and the first was gone and there 
never coull bo more than two-thirds of 
the quantity deliverable the thing bar¬ 
gained for being the whole quantity of 
iron and no less, the defendant was not 
bound to deliver two-thirds when the 
plaintiff required the two-thirds onlv. 
Lord Bramwell in Tlo^ckv. Muller (l) 
pointed out that one-third was not a 
trifle ; and it does seem to me that a 
case where the contract fails as regards 
one-half of the total quantity may very 
well be in a different position from the 
case where them his been a breach as 
regards the first instalment but a breach 
which is rot of like importance having 
regard to the contract as a whole. So 
far as I can gather from the report in 
the cise of Simpson v. Crippi • ( f) the 
breich ns regards the first instalment 
consisted of a failure to send wagvons to 
take some 350 tons out of 500 tons, the 
total amount of the contract qu entity 
being 6000 to 8000 tons. In the case of 
Hoare v. He »nte (*), the breach was, 
comparatively sjo iking more suhstm- 
tial. But it does seem to me that in a 
case o 1 this character, the argument of 
Lord Bramwell is very difficult to n eet. 
If a person has made a contract for 300 
tons, it seems prirna facie wrong that it 
should be converted against his will into 
a contract for 150 tons. If this were a 
case of a contnct for supply of gcods 
by a single d. livery, it is quite clear 
that to tender a quantity that is short 
of the contract quantity would be to 
mike a bad tender. But having regard 
to the amount of discussion upon this 


point that has taken place and the dif¬ 
ference of opinion upon it, I can only 
say V at I am not satisfied either that 
the decision in Houck v. Muller (l) as 
applied to such a contract as the present 
was wrong or that the decision in Hoare 
v. Rennie (4) has, in fact, been over¬ 
rule i in principle by the more recent 
cases. There may be dicta in Honclc v. 
Muller (l) which were not necessary for 
the decision. But it seems to me that,l 
if this contract be taken as a single 
contract for 3C0 tens with a subsidiary 
agreement as regards the dates of deli¬ 
very and times of payment, the plaintiff* 
having failed as regards no less than % 
one-half at the outset of the contract 
would be, in effect, jutting upon the de¬ 
fendant^ different contract if he were 
allowed to insist upon delivery of the 
second half of the goods stipulated for 
On the whole, I am not prepared to dif¬ 
fer from the view taken by the learned 
Judge and this appeal should be dis¬ 
missed with costs. 

C. C. Ghose, J. —I agree. 

R.M./R.K. Appeal ^dismissed. 
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Graham and Mittf.r, JJ. 

Jijcti Prasad Lain —Petitioner. 

v. 

Pearilal La 1 a and others — Opposito 
’arty. 

Civil Bevn. No. 266 of 1929, Deei ded 
n 8th July 1929, from order of Dist., 
udgo.Hooghly, D/- 16th February 1929. 

Guardians and Ward* Act (1890), S. 12 

;o..rt can ar point receiver to minor * pro- 

rrly and can direct him to *ell minor, 
rop^r'y fer paying off debts due from 
linor s estate. 

S. 12 empowrs the Court to make such ordor 
)r the protection of the properties of the minor 
s it thinks fit. Tho discretion which is con¬ 
ned upon the Court by this soetion is a wide 
ne and there can be no doubt that it has the 
owor to appoint a reccivor, and the recoivor 
th n appointed must, having regard to tho 
revisions of S. Ml, Civil P. 0., be deemed 
o have all powers of a receiver under tho 
ode Those powers would include tho power 
o sell where tho adoption of such a course 
, deemed to he necessary for the protection 
f th- interests of the minor An oHer^here 
ore, directing tbo recover to sell certain 
roDortv of the minor in order to pay off tho 
oh?s dne ftora tho minor's estate ,s not ultra 
ires of S. 12 as it is a matter of 
f the Court. L 
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Rupendra Kumar Hitter —for Peti¬ 
tioner. 

.4. Quasim— for Opposite Party 2. 

Graham, J. —This rule is directed 
against an order of the District Judge 
of Hooghly dated 16th February 1929 
directing a receiver to let a godown at 
a suitable monthly rent and also to sell 
some iron safes, and some gold and silver 
ornaments, and bullion and to apply the 
sale proceeds towards the payment of 
debts due from the minor’s estate. It 
appears that a receiver was appointed 
by the Court in this case and there is 
controversy between the parties as to 
whether the properties of the minor 
should be sold or not, or whether the 
petitioner should be allowed to continue 
the karbar. It has been argued on be¬ 
half of the petitioner that, inasmuch as 
no guardian has yet been appointed, the 
learned District Judge had no jurisdic¬ 
tion to ord_*r the sale of the minor’s 
properties by the receiver. In support 
of that contention, reference has been 
made to S. 12, Guardians and Wards Act, 
and it was urgud that it would be 
straining the language of that section and 
that it would go contrary to the scheme 
of the Act to -hold that tho Court has 
power to make an order for sale in such 

circumstances as obtain in the present 
pse. S. 12 empowers tho Court to make 
,such order for the protection of the 
properties of the minor as it thinks fit. 
jibe discretion which is conferred upon 
the Court by this section is a wido one 
and there can be no doubt that it has 
the power to appoint a receiver, and 
the receiver when appointed must 
having regard to the provisions of S. Ul, 
jCivil P. C. be deemed to have all powers 
|Qf a receiver under tho Code. Those 
powers would include the power to sell 
where the adoption of such course is de- 
erned to be necessary for the protection 
of the interests of the minor. No objec¬ 
tion is taken to the order in so far as it 
directs the letting of tho godown at a 
monthly rental,but so far as it orders the 

Ud°tnlnl -° b i° ' 3 stron g 1 y objec¬ 
ted to and is claimed to bo without juris- 

2 * ,0 “\ ? ***■•«*. ^0 order 

S l?°of b f\ dee A mBd t0 b ° ultra vires °f 
of A* fch ° ?- Ct ' and a3 ifc is a matter 

think ff 'T °l ° f fcbG C0Drfe - 1 d0 Oot 

think that we should bo justitiod in in. 

T nterlocuto,y ord0r of 

this description. In my judgment, the 
1930 C/49 


rule must be discharged with costs, hear¬ 
ing fao being assessed at one gold mohur. 
Mitter, J. — I agree. 

R.M./R.K. Rule discharged. 
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Mukerji and Mallik, JJ. 

Ahamadar Rahaman Chaitdhuri —De¬ 
fendant 4—Appellant. 

v. 

Jaminiranjan Barua and others — 
Respondents. 

Appeal No. 175 of 1927, Decided on 
2Sth February 1929, from appellate dec¬ 
ree of Dist. Judge, Chittagong, D/- 2nd 
August 1926. 

(a) Lease—Construction—Stipulations that 
lessee shall not take objection as regards 
possession and dispossession of any kind or 
that he would not claim any dags possessed 
by another do not take away his ordinary 
right of being put into possession and to res¬ 
cind contract in case of default. 

.1 exeoutod a deed of leaso in favour of D 
which contained terras to tlio following effect: 

. * 9 ball not bi competent to raisi anv abjec¬ 
tion-on the ground of drought, innudation 
f • P osse9si<m dispossession of any 

kind,'* "I shall not claim any dags etc., which 
may have been included in the lease but which 
aro owned and possessed by anybody else.'* 
? being unablo to tike possession of the land 
instituted a suit for a docliration of title and 
recovery of possession with a prayer in tho al¬ 
ternative for a refund of the premium. It was 
CDutonded that because of tho given conditions 
B was not entitled to a refund. 

Held: that tho stipulations did not in any 
way take away from tho lessee the ordinary 

b . e of bein 8 put in possession 
and in default tborcof claiming a rescission of 
cno contract. • rp r 01 

though pu.nl of law but depending upon 
,acU - if not raised in lower Court* or in 

* eco ? d Qppeai cann °* *>« 
raised only at time of argument in second 

appeal. 

Although limitation as a pure point of Jaw 
can always be urgod in defenco in 4 suit at any 
stage a plea of limitation which depends upon 
investigation of f*cts and which is not taken 
in any of tho Courts below or in tho memoran¬ 
dum of second appeal cannot be raised oniy at 
tho time of argumonts in socond appeal. 

(c) Civil P C., S. 34 — Lessee"knowing 
le..or« inability to put him in possession 
instituting suit for possession after lone 
period .* not entitled to interest or premium 
or rent paid by him. 

Whoro a lessee knowing perfectly well that 
tho lessor would not bo ablo to put him in pos¬ 
session of tho property waits for threo 
years and then institutes a suit for recovery of 
possession, ho cannot justly claim an interest 
on tho sum paid as premium by him or for tho 
amount of rent paid nt tho timo of the leaso. 

[P 887 6 1] 
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Kare/idrakumar Das—ior Appellant. 

Khetramo'<an Ghose, Samjknmar Mnili 
for Alaheiidrakumar Ghosh and Chan- 
draskekhar Sen —for Respondents. 

Judgment.—This appeal has arisen 
out of a suit which was instituted by 
the plaintiff for declaration of title and 
recovery of possession in respect of a cer¬ 
tain quantity of land. There were four 
defendants in the suit. Defendant 4, 
in December 1919, had purchased a 
taluk at a rent sale. Out of the lands 
of that taluk, G kanis were let out by 
defendant 4, in March 1921, to the plain¬ 
tiff on receipt of premium of Rs. 300. 
The plaiutitl’s case is that, shortly after 
the execution of the lease, he went to 
take possession of the pioporty, hut de¬ 
fendants 1. 2 and 3 offered resistance to 
him and the consequence was that he 
did not get possession. Of these G kanis 
of land, one of the plots, namely, No. 
937, was in the possession of defendant 
1 and the rest of the land was in the 
possession of defendants 2 and 3. The 
plaintiff, thereafter, in June 1924, insti¬ 
tuted the present suit. As already stated, 
the suit was primarily lodged with a 
prayer for recovery of possession on dec¬ 
laration of title. But, in the alterna¬ 
tive, there was a prayer for refund of 
the premium, namely, Rs. 300, which 
had been paid by the plaintiff to defen¬ 
dant. The trial Court found that plot 
937 was in the possession of defendant 1 
under a title which could not be chal¬ 
lenged by defendant 4 and that, there¬ 
fore, that was a plot to which defen¬ 
dant 4 was not entitled to at all and so 
was one in respect of which tlie plaintiff 
could not got any decree. Leaving that 
plot out altogether, the trial Court made 
a decree in plaintiff’s favour in respect 
of the remainder of the land, declaring 
the plaintiff's right thereto and direct¬ 
ing that he would got khas possession of 
the same. The trial Court also decreed 
wasilat as against defendants 2 and 3 to 
the extent of Rs. 100. From this deci¬ 
sion of the trial Court, three appeals 
were preferred, one by the plaintiff, an¬ 
other by defendant 2 and the third one 
by defendant 4. As the result of these 
appeals, the learned District Judge has 
passed a decree in the plaintiff's favour, 
ordering defendant 4 to refund to the 
plaintiff the sum of Rs. 3L9, made up 
of Rs. 300, the premium paid on account 
of the lease, and Rs. 19, the amount of 
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rent paid by the plaintiff on the same 
account, with interest at 12 per cent per 
annum from the date of the lease up to 
the date of suit and future interest at 
G per cent. Defendant 4 has then prefer¬ 
red the present appeal. 

The judgment then stated that one of 
of the several contentions urged on be¬ 
half of the appellant in support of the 
appeal was that the plaintiff was not en¬ 
titled to a refund of the premium. The 
terms of the lease relied upon were then 
quoted as under. The terms relied upon 
for the purpose aforesaid, are two in 
number. One of them is to be found in 
para. 2 of the lease: translated it runs 
in these words: 

“ I shall not be compatent to raise any ob¬ 
jection on the ground of drought, inundation, 
etc., and possession or dispossession of any 
kind." 

The other passage in f he lease, on 
which reliance has been placed, is to be 
found in para. 5 thereof, and runs in 
these words: 

" I shall not claim any dags, etc., which 
may have been included in this lease, but 
which are owned or possessed by anybody 
else." 

It is said that, because of these two 
conditions aforesaid, the plaintiff is not 
entitled to get a refund of the premium 
that he had paid. We are wholy unable 
to accede to this contention of the appel¬ 
lant. The first of these stipulations 
evidently refers to an objection that 
may be raised if the lease had been 
given effect to; and it merely meant 
that, if the lessee, when he had been 
put in possession of the land, was dis¬ 
possessed by somebody else, he would 
not be competent to claim an abatement 
of rent or suspension of rent on account 
of such dispossession. It had nothing 
whatever to do with the ordinary obliga¬ 
tion of a lessor to put the lessee in pos¬ 
session of the property. As regards the 
second of the stipulations aforesaid, it 
merely means rhat the lessee will not 
be entitled to claim any land, which 
may have been included in the lease, 
but was in the possession of somebody 
else. These two stipulations, in our 
opinion, do not, in any way, take away 
from the lessee the ordinary rights, that 
he has, of being put into possession and, 
in deiault thereof, claiming a rescission 
of the contract. 

The next contention, that has been 
urged, relates to the question of limita¬ 
tion, but it has been successfully an- 
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sweied on behalf of the respondent, by 
[showing that the plea of limitation was 
mot taken in any of the Courts below, 
nor also does it find a place in the me¬ 
morandum of appeal to this Court. Of 
course, limitation, as a pure point of 
law, can always be urged in defence 
in a suit at any stage, but then a ques¬ 
tion of limitation of this character will 
'certainly depend upon an investigation 
of facts. If such an investigation has 
not been held in any of the Courts 
below, by reason of the omission on the 
part of the defendant to take the 
plea in proper time, the plea cannot 
be allowed to be raised only at the time 
of arguments in this appeal. 

Thirdly, it has oeen urged that no in¬ 
terest should have been allowed to the 
plaintiff on the sum of Rs. 319, for 
which the learned Judge has made a dec¬ 
ree in plaintiff's favour. We are of opi¬ 
nion that this contention of the appel¬ 
lant should be given effect to. The 
plaintiff, upon his own case, knew per¬ 
fectly well, in April 1921, that defen¬ 
dant 4 would not be able to put him in 
possession of the property, and if he 
waited for three years or so and then 
instituted the suit, he oannot justly 
claim interest on the sum, which he 
had paid as premium, or for the amount 
of rent that he had also paid at the time 
of the lease. In our opinion, the cir¬ 
cumstances of the case are such as 
would justify us in interfering with the 
order passed by the learned District 
Judge in so far as it relates to the ques¬ 
tion of interest. 

The result, therefore, is 'that the ap¬ 
peal will be allowed to this extent that 
the decree of the learned District Judge 
will be modified by deleting from it the 
direction as regards the payment of in¬ 
terest and that the plaintiff will get a 
decree for recovery of Rs. 319 from de- 
fendanb 4 with interest at 6 per cent 
per annum from the date of suit till 
realization. Each party will bear his 
own costs in this Court. 

R.M./r.k. Decree modified. 
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Page amd Pattersjn, JJ. 

Haridas Mukherjee —Plaintiff—Peti- 
fcioner. 

v. 

Bija-f Krishna Das and others — Oppo¬ 
site Parties. 

Civil Rovd. No. 832 of 1929, Decided 
on 22ad July 1929, from order of Third 
Class Munsii, Bashirghat, D - 7th May 
1929. 

Civil P. C., O. 9, R. 13—Court cannot res¬ 
tore suit decided ex parte when no suffi* 
cient cause has been shown for the non-ap¬ 
pearance—There being specific provisions 
applicable to the case in hand it cannot 
apply—Civil P. C., S. 151, 

An application under O. 9, R. 13, was made 
for restoration of a suit which hai been de¬ 
creed ex parte. The MuusiQ held Chat no suffi¬ 
cient cause had been shown for the non-ap¬ 
pearance of the applicant but restorod the suit 
on certaiu terms purporting to aot under 0. 9, 

R, 13, and notwithstanding the failure of the 
applicant to bring himself within the condi¬ 
tions precedent to the making of an order 
under O. 9, R. 13. 

Held : that the Munsifi in making the order 
in that form under the circumstances was act¬ 
ing without jurisdiction and it would not have 
bson open to him to apply tho provisions of 

S, 151 where there was a specific provision in 
the Code applicable to the easo in hand, 

[P 388 0 1] 

Sitaram Banerji and Prokcts Chandra 
Ghosts —for Petitioner. 

Bejoy Kumar Bhattacharjee —for Op¬ 
posite Party. 

Page, J . —Notwithstanding a skilful 
and ingenious argument on behalf of the 
opposite party in our opinion the rule 
must bo made absolute. It appears that 
on the date fixed a case was called for 
hearing and an application was made 
on bohalf of the defendant that the suit 
might be adjourned in order that ho 
might have an opportunity of calling a 
certain witness. In tho circumstances 
that application was dismissed. There¬ 
after as there was no appearance on the 
merits by the defendant the suit was de¬ 
creed ox parte against him. Thereupon 
an application was made under O. 9. 
R. 13, Civil P. C., for the restoration of 
the suit. Now, on behalf of the oppo¬ 
site party it is urged that that applica¬ 
tion was really in two parts (I) with 
respect to the application for an ad¬ 
journment in order that the defendant 
might procure the attendance of the 
witness and (2) under O. 9, R, 13, Civil 
P. C. for an order of restoration upon 
the footing that the defendant could 
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satisfy the Court that ho had sufficient 
cause for not appearing when the suit 
was called. The application by the de¬ 
fendant, however, was not and did not 
purport to he. an application otherwise 
than under O 9, R. 13, Civil P. C. 
Nevertheless assuming in favour of the 
opposite party that it amounted in 
substance to an application under S. 
151, Civil P. C., in so far as it related 
tc the application for adjournment, in 
my opinion, that application under S. 
151 was rejected and rightly rejected 
by the learned Munsill. In so far as the 
application was ono for restoration 
under O. 9, It. 13 the learned Munsifl 
held that no sufficient cause had beon 
shown for the non-appearance of the 
defendant. There were ample grounds 
upon which ho could have arrived at 
such a oonclusion. Nevertheless pur¬ 
porting to act under 0. 9. R. 13, Civil 
P- C and notwithstanding the failure of 
the defendant to bring himself within 
the conditions precodent to the making 
of an order under O. 9, R. 13, Civil P C.. 
the learned Munsiff proceeded to restore 
the suit upoh certain terms. In my opi- 
nion in making an order in that form 
under those circumstances he was acting 
without jurisdiction and it would not 
thave been open to him, as has been repea- 
jtedly held to apply the provisions of S. 
;151 (which, indeed he did not do) where 
ithere is a specific provision in the Code 
applicable to the case in hand. In those 
circumstances, in my opinion the rule 
must bo made absolute and the order of 
7th May lb29 discharged. The appli¬ 
cant is entitled to his costs. The hear¬ 
ing foe i3 assessed at two gold mohurs. 

Patterson, J. —I agree. 

R.M./R.K. Rule made absolute. 
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SUI1RAWARDY AND JaCK : JJ. 

Prince Victor N. Narayan — Peti- 
ticnor. 

v. 

Kumar Bhoirabendra Narayan Deb 
and others —Opposite Party. 

Civil Revn. No. 430 of 1929, Decided 
on 14th May 1929, against order of 
First Sub-Judge, 24 Pargannas, D/- 19th 
Januarv 1929. 

(a) Civil P. C., 0.1, R. 10 (2).—Defendant 
adjudged bankrupt in England is not proper 
party to suit relating to properly—English 
Bankruptcy Act, Ss. 53 and 167. 

P purchased the interest of one of two 


1930 

plaintiffs in a suit and on the death of his 
vendor who had boen subsequently made a 
defendant was substituted in his place. P was 
adjudged bankrupt in England and on the 
application of the sole remaining plaintiff his 
name was removed from the record. 

Held : that under Ss. 53 and 107, Euglish 
Bankruptcy Act, P had no right left in the 
property iu suit which vested in the trustee iu 
bankruptcy and P therefore was not a proper 
party to a suit relating to that property and 
his name was rightly removed from the reoord 
by the lower Court. [p 339 q 2 ] 

'(b) Civil P. C., O, 22. R 10-No duty is 
cast upon plaintiff to bring assignee or trus¬ 
tee on record—It is discretionary with Court 
to allow such application. 

Although O. 22, tt. 10 euables the plaintiff 
to apply in the c»se of devolution of interest 
duriug tho pendeuev of tho suit either by as¬ 
signment or othorwiso including insolvency 
to bring on the record in place of tho defen¬ 
dant insolvent his trustee in insolvency it 
casts no duty upon him if the thinks that tho 
suit can go on without the insolvent defen¬ 
dant. The rule makes it discretionary with 
the Court to allow such an application in the 
circumstances of a pirticular case: A. I. R. 
1924, Cal. 188 ; A. I. R. 1927 P. C. 108, Rcl. 
on. [P 890 Cl] 

Jatinlra Nath Sen, Patit Paban 
Chatterji and Probhat Kumar Sen — (or 
Petitioner. 

N. N. Sircar, Sarat Chandra Basalc, 
lianaidhan Dutt ond Jitendra Nath 
Banerji, S. C. Mitter, Rabindra Nath 
Chaudhuri, ‘Ambika Pada Choudhuri. 
Prokas Chandra Pakrasi and Mritunjoy 
Dc —for Opposite Parties. 

Judgment. —This rule was issued at 
tho instance of Prince Victor Narayan, 
defendant 9, in a suit pending in the 
Court of Subordinate Judge of 24-Par- 
ganas, who has now been declared a 
bankrupt under the English Bankruptcy 
Act. The rule is in these terms : 

Why the ordor striking out the names of 
defendant 9 mentioned in the petition should 
not be sot aside and why the trustoo iu bank¬ 
ruptcy should not ba brought on the rooord iu 
place of defendant 9 referred to in the peti¬ 
tion. M 

With regard to the second portion of 
this rule, it may bo mentioned that 
there is no application before us either 
on behalf of the bankrupt or on behalf 
of the trustee in bankruptcy that such 
trustee should bo substituted in placo 
of defendant 9 in the suit. 

The raun question that has boen 
argued before us is as to the propriety 
of the order of tho learned Judge strik¬ 
ing oil tho petitioner’s name from tho 
suit. A short history of this litigation 
may be useful in considering the nature 
of the objection. Tho suit was brought 



1930 


Prince Victor Narayan v. Bhoirabendra 


Calcutta 389 


by plaintiff 1 and one Uday Narayan as 
plaintiff 2 for declaration of their title 
to Bijni Raj and for other reliefs. The 
case3 of the plaintiffs were not founded 
on the same right, plaintiff 1 claiming 
to be the next heir to the late Raja 
under the ordinary rule of primogeni¬ 
ture and plaintiff 2 claiming the 
same right under the rule of lineal 
primogeniture. The prayer in the plaint 
was that a decree might be passed in 
favour of either of the plaintiffs. 
Subsequently the plaintiffs fell out and 
there was an application by both the 
plaintiffs that one of them ought to go 
out of the suit. Before that applica¬ 
tion was heard, Uday Narayan had sold 
his interest in the estate to defendant 
9 the petitioner before us. The ques¬ 
tion as to who should have the conduct 
of the suit was considered by the 
learned Subordinate Judge and he or¬ 
dered that plaintiff 1 should remain on 
the record as plaintiff and have the 
carriage of the suit and that plaintiff 
2 should he translated to the category 
of defendants. Plaintiff 2 died and in 
his place were substituted his son and 
defendant 9. Subsequent to that, the 
plaintiff aDplied that the only point 

that remained to be tried in the suit 
was the claim of plaintiff 1 a3 against 
the principal defendant being defendant 
1 who is now in possession of the Raj 
and that being the point for considera¬ 
tion in the suit, the issue which was 
framed with regard to the alternative 
right of the two plaintiffs originally on 
the record should bo expunged. That 
issue which was issuo 17 was in 
fcneso words : 

P L ftinti ? 2 41,3 representative 

der D d ra “°5 of Bijni Raj family a° 
tlod 8 to pes 3 os3io h nV' VOr b ° 0Om ° aad “ ha 0Qfc i- 

JJ;!* e , Co “ rt o^erod the issue to be ex- 
So at present there is no dis- 

Jn thnl? 6 - 1 !, h6 ? laintiff 0Q tha r0cor d 

ofchJil ! ,d0 a , nd defendants on the 
l k >8r j X ? opt Wltb reference to the right 

Sa°r v by f h9 f P,a ! ntiff ^ a30 d upon the 
dant 9 was U ? pr ' mo 2 Q * ib «™- Defen- 

anc y was, however, kept on the mnnrA 
UtatwT *" Wb n a 

SSS 7 --- - 

£givon CU to t h i heP thepriv'! 


nue as the sole plaintiff. The security 
as ordered by the Subordinate Judge 
and as subsequently settled by this 
Court was furnished. 

In April 192S the petitioner was ad¬ 
judged bankrupt in England. There¬ 
after the plaintiff made an application 
to strike off his name from the list of 
defendants. The learned Subordinate 
Judge has held that defendant 9 being 
a bankrupt, cannot continue as a party 
to the suit ail has thereupon ordered 
that the name of defendant 9 be re¬ 
moved from the record. Agiin9t this 
order the present rule has been ob¬ 
tained. 

The question, therefore, that falls for 
consideration is whether because of the 
bankruptcy of the petitioner he should 
no longer be retained as a defendant in 

the suit or whether tho orler of the 

Subordinate Judge in the circumstances 

o fchls case striking his name off is not 

correct. There can be no dispute that 

under the English Law a person being 

adjudged a bankrupt, all his properties 

personal and real, vest in the trustee 

under S. 51, Bankruptcy Act, 1914. Th 9 

real.properties which vest in the trus-l 

tee m bankruptcy may be properties 1 

“ J, Q England or elsewhere, 

f’.i 67 - . on Point has been 

widened by the Act of 1914, for previous 

to it property which vested in the trus¬ 
ts property withia the domiaioa3 

of His Majesty and, before that it was 
property which situated in Great 
Britain. Unless there is anything 
repugnant ,n the lex loci where Se 

property where- 

ever it may exist, is assigned to the 

oXr 0 if ad nkr d !Pt ° y by vhtueof ‘he 

order o adjudication: see Williams’ 
Bankruptcy Practice, Eln. 13, p . 2G4 
and Dicey s conflict of Laws El„ !' 
P.368. That being bo, the "property'h,' 
dispute to which defendant 9 claims to 
have acquired some right, under his 
purchase from Uday Naravan 
vests m 6h9 trustee in bankrupt. The 
petitioner, therefore, has no right left 
in tho property and therefore ho is no t 

iiPH 

* U That rul ° enables the plain- 
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tiff to apply in che case of evolution of 
interest during the pendency of the 
suit either by assignment or otherwise, 
including insolvency, to bring on the 
record in place of the defendant insol¬ 
vent his trustee in insolvency. But it 
casts no duty upon him if he thinks 
that the suit can go on without the 
insolvent defendants. In fact the sec¬ 
tion makes it discretionary with the 
Court to allow such an application in 
tli9 circumstances of a particular case, 
Lakihman tChundcr. Dey v. Nikunja 
'Johi:ii Dasi, (l). And that discretion 
has been exercised by the Court below 
by striking off the petitioner's name 
from the lists of defendants. We cannot 
say in revision that the order passed by 
the Court below in the circumstauces 
of this case is so erroneous as to entitle 
us to interfere with it. There are 
several practical difficulties in the way. 
If the insolvent defendant is allowed 
to remain on the rocord and fight the 
suit and if the suit is decreed, the 
plaintiff will be deprived of his costs 
against the insolvent and the decree 
which he may obtain will not be bind¬ 
ing on the receiver or trustee of the 
insolvent Kala Gliand Bauerji v. 
Jagannath Marwari (2). Unless tho law 
casts a duty upon the plaintiff to bring 
the receiver or trustee on the record 
it cannot be said that the insolvent 
must be represented in the suit. Ho 
has certainly no right tc remain on the 
record as a defendant and he cannot 
insist that he must remain on record 
through his trustee. If his absence 
from the list of defendants vitiates the 
constitution of the suit, the plaintiff 
will have to take the risk of it. We 
are accordingly of opinion that the 
order passed by tho lower Court shonld 
be maintained and this rule discharged. 

A preliminary objection was taken on 
behalf of the opposite party as to tho 
competence of the insolvent to make 
this application in this Court. It is 
not necessary to consider this point in 
view of the fact that this Court issued 
tho rule under S. 115 which does not 
require the appearance of any party 

The undesirability of allowing the 
defendant who is an insolvent to re¬ 
main on tho record is evident as we are 

(1) A. I. R. 1924 Cal. 183. 

(2J A. I. R. 1927 P. C. 103=51 Cal. 595 = 51 
1. A. 190 (P. C.). 


unable to award any cost in favour of 
the succsssful party. 

Let tho rocord be sent down as early 
as possible. 

r.m. 'r.k. Rule discharged. 
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Mitter, J. 

Jlridoy Krishna Kundu —Petitioner. 


v. 

Binode Behary Bandopadliaya and 
others —Opposite Party. 

Civil Revn. No. 641 of 1929, Decided 
on 26th July 1929, from order of First 
Muusiff, Basirhat, D/- 4th Febru-ary 
1929. 

(a) Civil P. C„ O. 21, Rr. 58 and 62- 
Property under attachment claimed under 
deed of *ale—Deed of sale not established 
—Property cannot be released from attach¬ 
ment. 


Iu a proceeding under O. 21, R. 58, and 
O. 21, R. 62, tho objection of the claimant was 
that ono cf tho threo properties attached had 
been sold to him and tho other two wore 
mortgaged to him. The Court released the 
first mentioned property from attachment. 
It appeared that the registration of the deed 
of sale had been refused by the Registrar. 

Hell '• that the deed of sale not being 
established, the proporty still lay with tho 
judgment-debtor, and the order of the lower 
Court releasing the proporty alleged to be sold 
to the claimant was wrong and liable to beset 
aside, [P 391 C 21 

lb) Civil P. C m O. 21, Rr. 58 and 62- 
Property under attachment claimed under 
deed of mortgage—Decree-holder contend¬ 
ing that deed was not registered—Proper 
course is to continue attachment subject 
to mortgage and not to make order for sale 
with notice of mortgage. 

Iu a proceeding under O. 21, R. 59, and 

O. 21, R. 02, tho objection of tho claimant was 
that two of tho properties attached had been 
mortgaged to him. The Court ordered the pro¬ 
perties mortgaged to be sold with notice of tho 
inortgago. According to tho decree-holder tho 
mortgage dood was iu valid on account of non¬ 
registration. 

Held : that tho Court had misconceived the 
scope of an enquiry under O. 21, R. 62 Civil 

P. C. Having found that tho properties wore 

subject to a mortgage he could not give the 
direction that the proporty be sold with notice 
of the mortgage. He should have proceeded 
to mak3 an ordor .in terms of R 62, namoly, 
to continue tho attachment subject to sucb 
mortgago or mortgages. [P 391 O 2J 

Anil Chandra Roy Choivdhury—iov 
Petitioner. 

Anilcndra Nath Roy Chowdnury—iov 


Dpposito Party. 

Judgment.—This rule arises out of 
a proceeding taken under 0. 21, R. 58 
as well as O. 21, R. 62, Civil P. 0. Tb 


1930 Hbidoy Ki;i -.una v. Binodl Bchahy (Mifcter, J.) Calcutta 331 


appears that fcbe petitioner brought- a 
suit for money against two persons Atal 
Bebari Dalai and Gour Charan Dalai 
who are opposite parties 2 and 3 in the 
rule in the Court of the Munsiff, First 
Court, Basirhat. That suit was ulti¬ 
mately decreed by the said Court. The 
decree was put into execution in the 
9ame Court and certain properties of 
the judgment-debtors were attached. 
On 15th December 192S opposite party 
1, Benode Bebari Bandyopadhaya, made 
an application to the executing Court 
in which lie prayed that lot 1 be re¬ 
leased from attachment and lots 2 and 3 
be sold subject to a mortgage in his 
favour under 0. 21, R. 62, Civil P. C. 
The claim with regard to lot 1 was 
allowed by the Munsiff and with regard 
to lots 2 and 3 tho Munsiff made an 
order to the effect that tho said lots 
be sold with notice of the mortgage 
allged to have been executed in favour 
of Babu Benode Bebari Bandhopadhya, 
that is, opposite party 1. 

Against this decision of the Munsiff, 
the present rule was obtained and the 
terms of the rule are as follows : 

Dot the record be sent for and a rule issue 
calling on the opposite party to show caues 
why the ordcr-of the Munsiff releasing half 
share of the property described as lot 1 
and passing the order with reference to lots 
z and 3 directing suoh lots to be sold 
subject to the mortgage of tho opposite party 
should not be sot aside or such other or further 
order made as to this Court may soora fit and 
proper/ 1 

A copy of the petition was sent to the 
Munsiff in order that be might make 
certain observations with reference to 
para 6 of the petition. That para¬ 
graph runs as follows : 

That tha said two deeds were allogod to 
have been executed by tho two brothers Atal 
Behan Dalai and Gour Charan Dalai the 
judgment-debtors in tho original suit. That 
the notes on both theso documents by tho 

S eg ; 6 ^ r ehowed that th0 execution was 
admitted by one of the oxeoutants only, 
namely, Atal'Bohan Dalai and that tho other 
brothor. namely Gour Oharan Dalai novor 
appearsd nor admitted execution before tho 

Th *‘ ‘‘ wa3 brought to the 

£ ° f ‘ h ° learn ? d M V n9if * by Babu Radhica 
Prosad Chakravarty, the lawyer of your poti- 

the D °tim« ffu he Mm ° 0f thQ Soaring and at 
5?® i S 0f ftr 8ument of tfeo caso. That 

n// u er 4 Wr . lU » a Bab « Radhioa Prosad 
Ohakrabarty to Mr, Anil Chandra Roy Ohow- 

in answer to an onqulry 

th0 , latte ^ “n* through mo is annexed 
herewith and marked Ex. A." 

The Munsiff in his explanation states 
6nat at this distance of time he is 


unable to say that the facts referred to 
in para. G were brought to his notice. 
It appears now oo an examination of 
the deed of sale which is referred to ir: 
para. G that registration of the said 
deed was refused. The claimant made 
his claim to the property in suit on tha 
basis of this deed of sale and it appears 
now clear that there was no deed of 
sale such as the law requires in favour 
of the opposite party. Consequently, 
it cannot be said that the opposite 
party 1 was in possession of this pro¬ 
perty on his own account. If the deod 
of sale has not been established or 
proved, the property must be said to 
lie where it originally lay, namely, the 
judgment-debtor. The rule, however, 
is limited to half share of the property 
described in lot 1. Therefore, the 
Munsifl’s order with reference to lot 1 
in so far as it affects half of the said 
lot must be set aside and the claimant's 
claim with regard to lot 1 will be held 
good oolv with regard to the other half. 
To this extent the Munsiff's decision is 
varied with reference to lot 1. 

With reference to lots 2 and 3 it 
seems to mo that the Munsiff has mis¬ 
conceived the scope of an enquiry under 
0. 21 R. 62, Civil P. C. He finds on 
the evidence which is established that 
the properties were subject to a mort¬ 
gage and at the same time he gives tho 
direction that these properties be sold 
with notice of the said mortgage. That 
he could not do on an enquiry under 

O. 21, B, 62. That is a thing which is 
foreign to such a matter. If the Mun¬ 
siff found on the evidence that the 
lots 2 and 3 were subject to one or 
several mortgages, he should have pro¬ 
ceeded to make an order in terms of the 
said rule, namely, to continue the 
attachment subject to suoh mortgage or 
mortgages. Instead of doing that he' 
made an order whioh is really an order 
which could properly be mado in a 
proceeding under 0. 21, R. 66, Civil 

P. C., but the present proceedings are 
nob of that kind. 

The result is that the order of tho 
Munsiff in so far as it affects lots 2 and 
3 should bo set aside and case sent back 
to him in order that he may consider 
as to whether on the evidence tho 
opposite party 1 has established that the 
property in question is subject to one or 
several mortgages. In arriving at a con- 
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elusion cn this question the MunsitT 
must take into account the objection 
raised by the petitioner as to the vali¬ 
dity of the mortgage or mortgages 
sot up by reason of non-registration 
of the said deeds. If he finds that 
it has been established that the pro¬ 
perty is subject to mortgage then ho will 
pass an order as is contemplated 
under 0 21, R. 62, Civil P. C., namely, 
to continue the attachment subject to 
mortgage. If, on the other hand, ho 
finds that the mortgage or mortgages 
have not been established then lie will 
disallow the claim of the opposite party. 

Having regard to the divided success 
of each party, there will bo no order as 
to costs in this Rule. 

R.M./R.K. Case remanded . 
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MUKER.il, J. 

Nar,cndm Nath Ray —Appellant. 

v. 

Basanta Da* Bairagya— Respondent. 
Appeal No. 195 of 1928, Decided on 
12th February 1929, against appellate 
decree of Sub-Judge, Rajshahi, D/- Gtli 
December 1926. 

# (a) Maliciout Prosecution—If defendant 
gives correct information to police, and 
police, without further interference, think 
fit to prosecute plaintiff, defendant is not 
responsible in damages. 

In India the police have special powers in 
regard to the investigation of criminal 
charges, and it depends very much on the 
result of their investigation whe*.her or not 
further proceedings are tukon against the per¬ 
son accused. If, therefore, a complainant 
does not go beyond giving what he believes to 
be correct information to the police, and the 
police without further interference on his part 
(except giving such honest asssistauco as they 
may require), think fit to prosecute, it would 
bo improper to make him responsible in 
damages for the failure of the prosecution. 
But if tho charge is false to the knowledge of 
tho complainant; if ho misleads tho polico by 
bringing suborned witnesses to support it ; if 
he influences tho polico to assist him in send¬ 
ing au innocent man for trial before tho 
Magistrate, it would be equally improper to 
allow him to escapo liability because the prose¬ 
cution has not technically been conducted by 
him. ® 

Therefore, it is impossible to hold that the 
defendant is liablo for damages where there is 
not an iota of evidence to suggest that lie over 
wont boyond giving a truo information of tho 
occurrence regarding a theft in bis house and 
also a truo stat?ment of tho fact that he 
suspected tho plaintiff: 30 All . 525 (P.C.), Foil . 

[P 391 C 2] 


(b) Malicious Prosecution—Prosecution is 
not commenced till summons is issued 

(obiter). 

A prosecution is not commenced before a per¬ 
son is summoned to answer a complaint ; 
Yates v. Queen , (1835); 14 Q.D.D. 648, Bel. on.’ 

[P 394 C 2] 

(c) Malicious Prosecution — Proceedings 
before police are proceedings anterior to 
“Prosecution”—Semble. 


Semble — In th9 d;cision of tlie Judicial Com¬ 
mittee in the case of Balbhaddar Situjh v. 
Badri Salt (A. I. R. 1926 1\ C. 46) thero is 
sufficient to indicato that proceedings oeforo 
the police are proceedings anterior to "prose- 
cution.” There is also enough in tho decision 
of the Judicial Committee in the case of Gaya 
Prasad v. Bhatjat Singh (SO All . 5*25) to indi¬ 
cate that police proceedings aro distinct from a 
“prosecution" for the purpose of a suit for 
malicious prosecution. [P *259 01] 

❖ (d) Malicious Prosecution—There are 
certain wrongs akin to malicious prosecu¬ 
tion which entitle person aggrieved to sue— 
Therefore maintainability of malicious 
prosecution does not depend upon meaning 
of “prosecution" as understood in criminal 
cases. 

A suit for malicious prosecution is not a 
statutory suit and if tho facts alleged disoloso 
a cause of action, notwithstanding that tho 
suit has been nam'd or described as such, that 
cause must bo tried. For there are certain 
wrongs akin to malicious prosecution which 
entitle tho person aggrieved to suo, as for 
instance, malicious abuse of the process 
of the Court, malicious arrest, malicious 
search and malicious execution. Theso kindrod 
suits are sometimes treated as boing suits for 
malicious prosecution and this is tho origin of 
the dictum “that tho maintainability of a suit 
for malicious prosocution does not depend on 
thero having been a prosecution in tho sense in 
which that term is used in the Criminal Proco- 
duro Cod-;." Tho dictum is perfectly correct so 
long as it is meant to apply to theso kindred 
suits : 39 Cal. S30, Bel. on. [P 395 0 2] 

(e) Malicious Prosecution—It is ‘doubtful 
whether sanction proceedings disclose suffi¬ 
cient cause of action (Quaere) 


How far, proceedings for sanction to remove 
ho bar to tho institution of a prosecution 
nstituted by the defendant, disclose a sufficient 
auso of auction to found a claim of damages 
□ malicious prosecution is a matter of con- 
idorablo doubt. [P 3J5 0 2] 

(f) Malicious Prosecution — Existence of 
casonable and probable cause is question 
aixed of law and fact—Civil P, C., S. 100. 

Iu malicious prosecution the existence of 
easonable and probable cause is a question for 
bo Judge and not for tho jury. In India tho 
alance of authorities is in favour of tho viow 
bat tho question is a mixed ono of law and 
ict and the inference deduciblo from proved 
lets may be examined by the High Court on 
>cond appeal : 16 Cs \V. N. 510 ; 12 O.L. J. 
10 and 28 Cal 591, Ref, [P 393 O 2J 

(g) Maliciou* Prosecution-Plaintiff wa» 

mpri.oned for theft - He had reputation 
f being “dagi There wa. inquiry preli 
linary to atarting of etie under Crmnn»i 
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P C., S. 110—On occurrence of theft in 
defendant's house, defendant in bis infor¬ 
mation to police mentioned plaintiff as 
suspect • Arrest of plaintiff and discharge— 
Plaintiff brought suit for malicious prose¬ 
cution—Reasonable and probable cause held 
not wanting on defendant'spart. 

Tbo plaintiff, a servant of fchi defendant’s 
neighbour, was earning Rs. 7 a month* About 
14 years ago, ho was imprisoned for six months 
on a conviction of theft. Tberoafter, about 
ten years ago, be stole some money by opening 
a trunk. Ho had the reputation of a "d*gi” 
in the village, Quitj recently there was an 
inquiry preliminary to the starting of a case 
under Criminal P. C., S. 110, in which procoed 
ings the defendant bad taken a prominent part. 
Th-*r> was a theft in the defendant’s house and 
the next day, in his inform ition to the police, 
the defendant stated that he suspected the 
plaintiff in connexion with the theft. Upon 
this information the police arrested the plain¬ 
tiff, kept him in hajafc, and eventually, finding 
noevilenco connecting him with theft, sub¬ 
mitted a final report on which the plaintiff 
was disch arged. The plaintiff brought a suit 
for malicious prosecution and damages. 

Held : that in view of all thes9 facts it was 
exceedingly difficult to holi that there was 
want of reasonable and probable cause on the 
part of the defendant in suspecting the plain¬ 
tiff and mentioning about this suspicion in 
the information of tbo occurrence that ho 
lodged with the polico (Case law consecUred). 

T> . [P 397 Cl] 

Btreswar Bagchi —for Appellant. 
Radhabinode Pal and Piemranjan 
Ray Chaudhuri - for Respondents. 

Judgment.-This appeal is by a de¬ 
fendant against whom a suit for da cages 
for malicious prosecution was dismissed 
by the Court of first instance, but has 
been decreed on appeal. 


. The Muoaif held that there was n 
prosecution,” far less any at the ir 
stance of the defendant, that there wa 
reasonable and probable cause on th 
part of tbe defendant, and that ther 
was no malice. The Subordinate Judg 

has held just the contrary on all thes 
points. 


The facts, which are more or less 

disputed, are the following: There 

a theft m the defendant's house on 
night of 23th July 1922. He infori 

thaffc P h-\ 0n th6 D6Xt da V “bout 
theft, which was committed by cut! 

arH °i dh l , gave a bailed list of 
articles stolen, together with their va 

the aggregate coming up to Rs. 

and odd ; stated that the steel tru 

and boxes in which the artioles w 

contained were found in the latter , 

°L th ; M the Village itielf : 

also stated that he suspected the pit 

1930 C/60 & 61 


tiff in connexion with the occurrence. 
It is not alleged that any of those facts 
is not true. 

Tho police arrested the plaintiff on 
29th July 1922 kept him in hajat, and 
eventually, finding no evidence connect¬ 
ing him with the theft, submitted a 
final report on which he was discharged 
by the Magistrate on 12th August 1922. 

Now, after tho decision of the Judicial 
Committee in the case of La'bkaddar 
Singh v. Badti Salt, (1), there cau be no 
dispute that the essentials to be proved 
by the plaintiff in a suit for damages 
for malicious prosecution aro the follow¬ 
ing : 

(L) That ho was prosecuted by the 
defendant. 

(2) That the proceedings complained 
of terminated in his favour, if from 
thoir nature they were capable of ao 
terminating. 

(3) That the prosocution was insti¬ 
tuted against him without any reason¬ 
able and probable cause. 

(4) That it was due to a malicious 
intention of the defendant and not with 
a mere intention of carrying the law 
into effeot. 


— —- - Ul uwt) O10- 

ments which give rise to the following 
two questions: 1st.—Was there a prose¬ 
cution ? 2nd.—Was such prosecution 
by the defendant ? 

As regards the second question, the 
answer to it is furnished by two deci¬ 
sions of the Judicial 'Committee : one 
the case of Balbhaddar Singh v. Badri 
Sah (l), above referred to, and the 
other the case of Gaya Prasad v. Bhagat 
Stnpb (2). In the former of these cases, 
their Lordships have said : 

"la any country, whore, -as 'in India prose¬ 
cution is not private, -an action for m.iclicius 
prosooution m toe most litoral tons, of tho 
word cannot bj raised against any private 
individual. But giving information to tho 
authorities, which naturally leads to proso- 
ontion, is just tho atme thing." 

In the latter case, their Lordships, in 
dealing with the question as to who is 
a prosecutor observed : 

"The question in all cns« s of this kind must 
be, Who was tho prosocutor ? and tbe answer 
mu t depend upon tho whole olroumstinces of 
the case. Tho mero sotting of tho law in 
motion isi not the oritorioa : the oonduot of 
tbo compliant before and after making tho 
oharge, must also be taken into consideration 

U) A. I. K. 19*8 P.o. 4G=-i9 0. O. 1S3~- 

w 625=35 *■ A * 189=11 O. a 
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Nor is it enough to say, the prosecution was 
instituted and conducted by the police. That 
again is a question of fact. Theoretically all 
prosecutions are conducted in the name and on 
behalf of the Ciown, but in practice this duty 
is often left in the hands of the person immedi¬ 
ately aggrieved by the ofieDce, who pro line vice 
represents the Crown. In India, a private per¬ 
son may be allowed to conduct a prosecution 
under S. 405. Criminal P. C., which provides 
that “any Magistrate inquiring into or trying 
any case may permit the prosecution to he 
conducted by any person other than an officer 

of police. Any person conducting the 

prosecution may do so personally or by a 
pleader.” When then this is permitted, it is 
obviously an element to be taken into con¬ 
sideration in judging who is the prosecutor 
and what are his means of information and 
motives. The foundation of the action is 
malice, and malice may be shown at any-time 
in the course of the enquiry.” 

In the same case, their Lordships re¬ 
ferred to the decision of the Madras 
High Court in the case of Narasmga 
Row v. Math ay a Pillai (l) and said : 

“It will be convenient to refer at once to the 
decision of the Madras High Court (ubi supra) 
which the learned Judicial Commissioner ap¬ 
pears to have followed with some reluctance. 
The judgmeut is in these terms : 

“The only person who can be sued in an 
action for malicious prosecution is the person 
who prosecutes. In this case, though defen¬ 
dant 1 may have instituted criminal proceeding 
before the'police, ho certainly did not prosecute 
the plaintiff. He merely gave information to 
the police, and the police, after investigation, 
appear to have thought fit to prosecut.* the 
plaintiff. 'Jhe defendant is not responsible for 
their act’, and no action lies against him for 
malicious prosecution.” 

“The principle here laid down is sound 
enough if properly understood, and its appli¬ 
cation to the particular case was no doubt justi¬ 
fied ; but in the opinion of their Lordships, it 
is not of universal application. In India the 
police have special powers in regard to the 
investigation of criminal charges, and it de¬ 
pends very much on the result of their investi¬ 
gation whether or not further proceedings are 
taken against the person accused. If, there¬ 
fore a complainant does not go beyond 
'.living what he believes to be correct infor¬ 
mation to the police, and the police without 
further interference ou his part (except giving 
such houest assistance as they may require), 
chink fit to prosecute, it would be improper to 
make him responsible in damages for the 
failure of the prosecution. But if the charge 
is false to the knowledge of -the -complainant ; 
if he misleads the police by bringing suborned 
witnesses to support it ; if ho influences the 
police to assist him in sending an innocent 
man for trial before the Magistrate it would 
be equally improper to allow him to escape 
liability because the prosecution^ has not, 
technically, been conducted by him 

No pronouncement can be more plain. 
In the present case, assuming for a 
moment that the re was a prosecution ’ 

(3) "[1002) -G Mad. 302=12 M. L. J. 389. 


within the meaning of ‘malicious prose- 
cution," as the expression is used in 
connexion with suits of this nature, it 
is impossible to hold that the defendant 
was liable for damages, for there is not 
an iota of evidence to suggest that he 
ever went beyond giving a true infor-j 
mation of the occurrence and also a true i 
statement of the fact that he suspected 
the plaintiff. 

What I have said above is sufficient 
to dispose of the appeal and the suit, 
but as other important matters have 
been argued I propose to deal with 
them. I proceed in the first place to 
consider the first of the aforesaid two 
questions, namely, was there a prose¬ 
cution ? The answer to this question is 
not quite so plain, as there is some con¬ 
flict, more apparent than real, in the 
authorities bearing on it. There are 
two decisions of this Court which stand 
out firm and clear and they lay down, 
following on Yates v. Queen (4) that a 
prosecution is not commenced before a 
person is summoned to answer a com¬ 
plaint : De Rozario v. Gulab Chand 
Anundjee (5); Golap Jan v. Bholanath 
Rliettry (6). Bjth these cases, however, 
are cases in which complaints were made 
to a Magistrate and the Magistrate had 
ordered the police to enquire and report, 
a procedure under which there neither 
was, nor could be any arrest by the 
police. This element of distinction is 
important and will be referred to again, 
but it does not affect the meaning 
of the word “prosecution" as it is under¬ 
stood in connexion with a suit for mali¬ 
cious prosecution. In the earlier of the 
aforesaid two cases: Clarhe v. Postan (7) 
and the decision of the Bombay High 
Court in Ahmedbhai v. Framji Edulji 
Bamboat (8), which proceeded on it and 
held that a prosecution commences when 
a complaint is made, were held as not 
having laid down good law. In a subse¬ 
quent decision of this Courb.Bishun Per- 
shad Narain Singh v. Phulman Singh 
(9),a contrary view was propounded as to 
when the prosecution co mmejices.jindjt 

(4) [1885] 14 Q. B. D. 648=54 L. J. Q. B. 

258=49 J. P. 436=33 W. R. 482=52 L. 


T. 805. 

(5) [1910] 37 Cal 358=6 I. C. S77. 

(6) [1911] 39 Cal. 8S0=11 I. 0. 311=15 C. W. 
N. 917. 

(7| [1834] 6 Cur. & P. 423. 

(8) [1903] 28 Bom. 226=5 Bom. L. R. 9«°- 

(9) [1915] 19 C. W. N. 935=27 I. C. 449-20 
C. L. J. 518. 
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was said that; a prosecution commences 
as soon as the complaint is made to the 
Magistrate irrespetive of the result of 
the prosecution or of the stage at which 
it may fall through, and that when no 
action at all has been taken against the 
plaintiff upon such a complaint the ac¬ 
tion would fail, not because there was 
no prosecution commenced, but because 
there was no damage done to the plain¬ 
tiff. What, however, is pertinent hero 
is that in that decision also it was said 
that a prosecutiou exists when a crimi¬ 
nal charge is made before a judicial 
officer or, tribunal. In the case of 
Croicdy v. Reilly (10). it was said that 
the enforcement of the crimiual law 
through Courts of justice concerning a 
matter which will subject the accused 
to prosecution without regard to the 
technical form in which the charge has 
been preferred and, irrespective of the 
grade of the criminal offence, is a suffi¬ 
cient pipceeding upon which an action 
for malicious prosecution may be based. 
The Madras High Court has also held 
that a prosecution did not commence 
when a Magistrate issued only a notice 
and not a summons to the accused on 
receiving a complaint of defamation and 
subsequently dismissed it after hearing 
cause for both the parties: K. Sheik 
Meeran Sahib v. C. Ratnavelu Mudali 
(11). In the decision of the Judicial 
Committee in the case of Balbhaddar 
Singh v. Badri Sak (6), to which I have 
already referred, there is sufficient to 
indicate that proceedings before the 
police are proceedings anterior to “ pro¬ 
secution,” because their Lordships have 
said: 

" Information to the authorities which na¬ 
turally loads to pros 0 oution 8 , n and 14 so far as 
tbo police were concerned there was amplo 
eauso for the initiation of prosecution pro- 
caeaings.*’ * 

It should be observed that the accu¬ 
sed m that case had surrendered on 
warrants having been issued by the 
Magistrate and the police had neither- 
sent them up nor arrested them. There 
.s also enough in the decision of the 
Judicial Committee in the case of Gaya 
Prasad v. Bhagat Singh (2) to indicate 
that police proceedings are distinot 
from a prosecution ” for tho purpose 

0°) [I91‘ij17 U. W. N. 551=18 I. 0. 737=17 
C. L. J. 105. 

(11) [1912]| 37 Mad. 181=21 I. C. 703=25 M 
Jj. J. 1. 


of a suit for malicious prosecution. If 
the present suit is to be regarded as a 
suit for damages for malicious prosecu¬ 
tion, I am clearly of opinion that, on 
the plaint itself, it was liable to be 
thrown out, as there was no prosecution 
of the plaintiff at all. 

But it is not possible bo dispose of the 
suit on the above ground, because a suit 
for malicious prosecution is not a statu¬ 
tory suit aud if the fact3 alleged'disclose 
a cause of action, notwithstanding that 
the suit has been named or described as 
such, that cause must be tried. As Sir 
Lawrence Jenkins. C. J., pointed out, in 
Golap Jan v. Bholanalh Khettry (6): 

'* There are certain wrongs akin to malici¬ 
ous prosecution which entitle the person ag-! 
grieved to sue, as for instance, malicious abuse! 
of the process of the Court, malicious arrest, 
malicious search and malicious execution.” 


These kind - ed suits are sometimes 
treated as being suits for malicions pro¬ 
secution and this is the origin of the 
dictum that is to bo found in many of 
the decisions: 

That the maintainability of a suit for 
malicious prosecution does not depend on there 
having been a prosecution in the sense in 
whioh that term is usjd in the Criminal Proce¬ 
dure Code,” 

The dictum is perfectly correct so 
long as it is meant* to apply to these 
kindred suits. 

Numerous instances of such kindred 
suits will be found in the reports, based 
on different kinds of causes of action. 
Of these suits, there is one particular 
class, in connexion with which it has 
been held that they are maintainable, 
namely, where proceedings for sanction 
to remove the bar to the institution of 
a prosecution were instituted by the, 
defendant: e. g., Narcndra Nath Do vJ 
Jyotish Chandra Pal (12) and Rabindra 
Nath Das v. Jogcndra Chandra Deb (L3). 
The question whether this class of cases 
really discloses a sufficient oause of ac¬ 
tion to found a claim is a matter of con¬ 
siderable doubt, but tho question how 
far thess decisions are defensible on 
principle need not bo discussed here. 

Then, there are two classes of causes 
of action, which are of a kindred cha¬ 
racter and which, in this country, are 
sometimes confounded with causes of 
action for suits for malioious prosecu¬ 
tion. One is “ malioious arrest.” bub 
the fou ndation of action for m alioious 

(12) A V I. R, 1923 Cal. 145=49 Cal. IQSI 
(13} A. I. R. 1928 Cal. 691. : ' 
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arrest is that the party has obtained an 
order of authority from a Judge to make 
an arrest, by knowingly imposing some 
false statement upon the Judge cr by 
stating certain facts as being truo with¬ 
in his knowledge when he knew nothing 
about them, or as being true to his be¬ 
lief when ho had no reasonable or pro¬ 
bable cause for his belief: Daniels v. 
Feilding (14); W alley v. M'Connel (15) 
and Clissnld v. Cratchlcy (16). The pre¬ 
sent suit does not come within the cate¬ 
gory of malicious arrest. If, by any 
chance, it could be treated as one of 
an analogous character, it would be 
mot by the defence which the facts 
on the face of them establish that 
the suit it not sustainable, when 
the defendant has placed all the facts 
before the officer having the discre¬ 
tionary power to order the arrest and 
that officer, with full knowledge of the 
facts has oxercisod his discretion and 
orderodthe arrest : Lock v. Ashton (17); 
Thakdi Elajji v. Badrudin Saib (18). 

Anoter class of such causes of action 
is “false imprisonment.” In “false impri¬ 
sonment," the personal liberty of the 
plaintiff may have been wrongfully res¬ 
trained by a private individual or by sot¬ 
ting a ministerial officer in motion while 
in “malicious prosecution,” it is the judi¬ 
cial officer who is sot in motion and the 
opinion and judgment of a judicial 
officer are interposed between the charge 
and the imprisonment. The distinction 
is illustrated by Willes, J., in the case of 
Austin v. Doivlinq (19) and in such cases 
as Lock v Ashton (17) and El fee v. 
Smith (20). If the pro3ont suit is trea- 
sed as a suit for damages for “false im¬ 
prisonment," it Doing said that the de¬ 
fendant got the plaintiff arrested by the 
police, then the question would arise as 
to whether there was reasonable and 
probable cause. So far as this question 
is concerned, there is a difference as tn 
onns between a suit for milic'ons pro- 

(14) I1H6J lfi M. & \V. iO* = .U 4 ur. 1061=4 

D. A L. 329=1(5 L. J. Ex. 153. 

(15) [1849] 13 Q. B. 903=14 Jur. 193=19 L. .7. 

Q. B. 162. 

(16) [1910] 2 K. B. 244=79 L. J. K. B. 635= 

26 T. L. R. 403=54 3. J. 442=102 L. T. 

520. 

(17) [1848] 12 Q. B. 871=13 Jur. 167=18 L.J. 

Q. B. 76 

(18) [1906] 29 Mad. 208. 

( ( >j) [1R10J 5 0. P. 534=89 L. J. C. P. 60= 

18 W. R. 1003=22 L. T. 721. 

(20) [1822] 1 D. & R. 97=2 Chit. 304. 
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socution and a suit for false imprison¬ 
ment. Any interference with a man's 
personal liberty is prima facie wrongful 
and, therefore, has to bo justified ; °but 
anyone is prima facie ontitled to sot 
a Court of justice in motion. As Alder- 
son B pointed out in Panton v. Williams 
(21), “Imprisoning is prima facie a tort, 
prosecuting is not so in itself.” Tnis is 
why, in an action for malicious prosecu¬ 
tion, the plaintiff must allege and prove 
affirmatively the non-existence of rea¬ 
sonable and probable cause : Abrath v. 
N< rth Eastern Iiailuay Co. (22), while 
in an action for false imprisonment it 
is for the defendant to prove affirma- 
tively the existence of reasonable and 
probable cause: Hicks v. Faulkner ( 23); 
Hailes v. Marks (24). 

As regards reasonable and probable 
cause, the conclusions of the two Courts 
below are contrary to each other. The' 
existence of reasonable and probable' 
cause is a question for the Judge and 
not for the jury : Panton v. Williams 
(21) : Lister v. Parr^man (25) ; Hailes 
v. Mark' (24), which was a case of false 
imprisonment. The cases bear out what 
Salmond says in his Law of Torts, 
7th Edn. pp. 620,621 : 

‘ This role, however, is subject to the qualifi¬ 
cation that preliminary questions of fact on 
which this ultimate issue depends aro for tho 
jury. That is to Bay, tho jury mutt find what 
the facts of the case wore, as known to or be¬ 
lieved bj tho defendant, and then th > Judgo 
decides whether those fact3 constituted reason¬ 
able and probable cause, viz., whether the de¬ 
fendant snowed reasouablo caro and judgmont 
in belioving and acting as ho did.” 

In India also, the balance of auth¬ 
orities is in favour of the view that the 
question is a mixed one of law and fact 
and the inference deducible from proved 
facts may bo examined by this Court on 
second appeal. Bishun Singh v. Wyatt 
(26) ; Shama Bihcc v. Chairman of 
harauayore Municipality (27) ; Uarish 
Chunker Vevij/ v. \’i*h i Kanta Pgnerjee 

\'4i) Lio4ij z 15. lb'J=iU Li. J. Ex. *545=1 
G. & D. 504. 

(22) [18 6] 11 A. C. 247=55 L J. Q. B. 457= 
50 J. P. 659=55 L. T. 63. 

(29) [1878] 8 Q. B D. 167=51 L. J. Q. B. 268 
=30 W. R. 545. 

(24) [ 1861 ] 7 H. & N. 56=9 W. R. 803=7 Jur. 
In. s.) 851=30 L. J. Kx 939=4 L. T. 805. 

(25) [1870] 4 H. L. 521=39 L. J. Ex. 177=19 
W. R. 9=23 L. T. 269. 

(26) [1911] 16 C. W. N. 510=11 I. O. 729=14 
O.LJ. 516. 

(27) [1910] 12 0. L. J. 410=6 I. 0. 675. 

(25) [1901] 28 Col. 591. 
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We cannot, therefore, content our¬ 
selves with accepting as final the con¬ 
clusion of the Subordinate Judge on this 
question, but must examine whethor it 
is correct as a matter of inference. 

Now, the findings of the Court below 
may be summarized thus : The plaintiff 
is a servant earning Rs. 7 a month. He 
has been working in the house of the 
neighbour of the defendant,a fact which 
is important on the question of proba¬ 
bility and opportunity. About 14 years 
ago, ho was once imprisoned for 6 
months on a conviction for. theft. 
Thereafter, about 10 years ago, ho ptole 
some money by opening a trunk in a 
press by breaking open a trunk and had 
soon after to disgorge the amount. He 
ha3 the reputation of a “dagi” in the 
village. Quite recently, there was an 
inquiry preliminary to the starting of a 
case under S. 110, Criminal P.C., against 
him along with other persons. The 
plaintiff’s name, according to the polioe 
witness, is probably in the list of sus¬ 
pects at the thana, and he had before 
now been suspected in connexion with 
other thefts in the village. The fact 
that he is not regarded by the police as 
an active criminal is more or less beside 
the question, so far as the defendant is 
concerned. 

In the enquiry relating to the pros- 
pectiye proceedings under S. 110 
Criminal P. C., the defendant had 
taken a prominent part and had ac¬ 
tually deposed against him. In view 
l°f a U these facts, it is exceedingly diff¬ 
icult to hold that there was want of 
reasonable and probable cause on the 
part of the defendant in suspecting the 
plaintiff and mentioning about this 
suspicion in the information of the oc¬ 
currence that he lodged with the police. 
The plaintiff certainly was a person who 
might reasonably bo considered by the 
defendant, a9 having been concerned in 
the theft, boaring as the plaintiff did or 
might be supposed to have done a grudge 
against the defendant for his activities 
in connexion with the projected pro¬ 
ceeding under S. 110, Criminal P. C., 
and, in view of the antecedents of the 
plaintiff, a suspicion of this character in 
the defendant's mind cannot ’bo con¬ 
demned as being unjustified or improb- 
able, lam of oi.inion that the conclusion 
at which the Subordinate Judge has ar¬ 
rived, as regards' Reasonable and pro¬ 


bable cause, does nob bake into account 
all the facts and circumstances of the 
case and was somewhab hastily drawn 
and that the Munsiff’s inference on the 
point is correct. 

I am accordingly of opinion that, up¬ 
on all conceivable points of view, this 
appeal should succeed. It is. therefore, 
ordered that the decree of the Subordi¬ 
nate Judge should be reversed and that 
of the Munsiff restored with costs in all 
the Courts. 

V.S./R.K. Appeal allowed. 
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Mokerji and Gua\, JJ. 

Sm. Asalata Roy — Applicant—Ap¬ 
pellant. 

v. 

Society for the Protection of Children 
of India —Opposite Party —Respondent. 

Appeal No. 96 of 1929, Decided on 
10th February 1930, against original 
order of Dist. Judge, 24-Parganas, D/- 
18th December 1928. 

(a) Guardians and Wards Act, S. 7—Mar¬ 
ried sister of minor applying to be made 
guardian—She being only person fit to be 
entrusted with care of minor's person — 
Minor above 14 showing preference for 
sitter—Application resisted by "Society for 
the Protection of the Children in India" 
but by no other relative of minor-Sister 
should be appointed as guardian and Society 
may be allowed to visit minor at his house 
and to take necessary measures for his pro¬ 
tection in co-operation with guardian. 

A married sister of a minor applied for boing 
appointed as a guardian. Tho apolioation was 
opposed by “the Society for tho Protection of 
Children in India." Tho sistor was the only 
person who could bo entrusted with tho oaro of 
tho boy and thoro was no doftnite evidenoo of 
ill treatment of tho minor against h-?r. Tho 
minor was above 14 yoais of age and showed a 
decided preference for his sister. The other 
relations of the minor did not oomo forward to 
aot as the guardiaa of tho minor eithor in 
rospeot of his person or of his property, and 
there was no opposition offerod by any of theso 
relations to th* appointment of sistor as guar¬ 
dian of the minor. 

Held: that iq tho interests of the mioor tho 
sister should b k appointed as tho guardian of 
the person of tho minor; tho Sooioty as a 
philanthrope and ohiritablo institution, will¬ 
ing to do good to unprotected ohildren may be 
allowed to visit the minor, at his houso, and 
take all measures nocessury or oxpediont to 
protect tho minor from harm, whothtr moral 
or physical, in oo-operation with tho guardian: 
2 C. L. (I 5S3, Dist. [i» 399 0 2] 

(b) Guardians and Wards Act, S. 7—Guar¬ 
dian of property — Individual and not 
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society with varying office bearers can be 
appointed. 

In considering the appointment of guardian 
of the minor's property anyone having an 
interest adverse to that of the minor caunot be 
appointed such guardian, and for the proper 
management of the property the character, the 
capacity and the fitness of the individual to be 
appointed has to be taken into consideration. 

It is for this reason that an individual only is 
to be appointed by th? Court as guardian and 
not a charitable Society whose office bearers 
are liable to change. [P 400 C 1] 

(c) Guardians and Wards Act, S. 39—Guar¬ 
dian residing outside jurisdiction should not 
be appointed: (Obiter). 

In view of S. 30 it is perhaps intended bv 
the legislature that a Court will not appoint 
as guardian anyone who resides outside its 
jurisdiction. [P 401 C ll 

(d) Societies Registration Act (21 of 
1860), S. 1 — Charitable purposes should be 
understood in wider sense: (Obiter). 

P?r Mukerji , /.—Tde expression charitable , 
purposes in the Act should bo understood in 
the wider sense. If relief of wants occasioned 
by lack of pecuniary means is charity, adop¬ 
tion of preventive measures, to ward of! pecu¬ 
niary wants is also charity. [P 402 C 1] 

(e) Guardians and Wards Act, S. 4 (2)— 
Person—General Clauses Act, S. 3 (39). 

Per MnUcrji'J .—The word ‘persou’ as used 
in the definition tf ‘Guardian’ in S. 4, Cl. (2), 
Guardian and Wards Act, is not to be read in 
the light of the meaning given to it by S. 3, 

Cl. (30), General Clauses Act. P 402 C 1] 

(f) Guardians and Wards Act, S. 7— 
Charitable Society unsuccessfully seeking 
to be made guardian is not entitled to costs 
as expense was not for welfare of minor or 
protection of his estate —Civil P. C., S. 35. 

Where a philanthropic Society unsuccess¬ 
fully sought to be made a guardian of a minor's 
property and claims costs which cannot bo re¬ 
garded as expenses either as on account of 
necessaries or as having bsen incurred for the 
welfare of the minor or for protection of his 
estate the society is not entitled to the costs. 

[P 402 C 2] 

Amarendra Nath Bjsc and Mohimamoy 
Milra —for Appellant. 

N. Barwell, and Hem Chandra Dliar 
— for Respondent. 

Guha, J. —The facts leading up to 
and relevant for the purposes of this 
appeal may he briefly stated. On 13th 
March 1928,Srimati Ashalata Roy made 
an application to the Court of the Dis¬ 
trict Judge, 24-Parganas, for being ap¬ 
pointed guardian of the person and pro¬ 
perty of her minor brother Shib Ram 
Nandi. The minor on his own statement 
made on 6th December 1928 is now over 
14 years of age. Notice of the appli¬ 
cation was in due course served on the 
relatives named in the application and 
consent was given to the appointment 
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of the applicant as guardian by the 
four maternal uncles of the minor. The 
father’s sister of the minor who was 
also served with the notice of the appli¬ 
cation filed a petition of objection, on 
which the application for guardianship 
was amended, by tho inclusion of the 
moveable property belonging tc the 
minor, and from the order recorded in 
tho order-sheet on 4th July 1928, it 
appears that the petition of objection 
was not pressed further. There is, how¬ 
ever, on the record a letter addressed to 
the District Judge by tho minor himself 
which bears the date of 25th April 1928 
which indicates that at that point of 
time, the minor was opposed to the ap¬ 
pointment of his sister as guardian 
either of his person or his property. 
On 13th July 1928 an order was recor¬ 
ded that the applicant 

“will be appointed guardian of the person and 
property of the minor on furnishing security 
of Rs. 6,000.” 

Security bond was duly filed on 28th 
August 192S, and tho Nazir of the Court 
was directed to test and report. 

An important development in the case, 
however, began from 8th September 1928, 
when the District Judge received a 
letter from the Deputy Commissioner of 
Police, Calcutta, informing that the 
minor was being prosecuted in the 
Juvenile Court, Calcutta, for an attempt 
to commit suicide The Deputy Com¬ 
missioner appears to have been supplied 
with the names of relatives for the 
purpose of enabling him to sound them 
as to whether any of them was willing 

to be the guardian, and if so 

“to apply to tho Court for appointment as 

guardian and for removal of tho present 

guardian." 

The order for testing the security 
bond filed by Srimati Ashalita was 
thereafter cancelled, and on 27th Sep¬ 
tember 1928, the District Judge directed 
notice to issue on her to show cause 
why the order of appointment of guar¬ 
dian should not bo revoked and the 
Society for the Protection of Children 
in India (hereaftor mentioned as the 
Society) was asked to inform the Court 
if the society were williog to be appoin¬ 
ted guardian of the person and property 
of the minor. This step was apparen¬ 
tly taken by the learned District Judge 
on the letter from the Deputy Commis¬ 
sioner of Police, reporting on tho order 
passed by the District Judge on 8th 
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September and intimating that the 
Society was willing to take charge of 
the minor and expressing the opinion 
that the Society will be the most suit¬ 
able guardian of the minor. Thereupon 
on 11th October, the Secretary of the 
Society filed an application for being 
appointed 'guardian on behalf of the 
Society, and on loth November notice 
was issued on Srimati Ashalata Roy and 
the minor. The case was thereafter 
heard by the learned District Judge, 
evidence being adduced by Srimati 
Ashalata Roy as the opposite party in 
the same. The minor was examined by 
the Court in detail and there was cross 
examination of the minor on behalf of 
the Society. On the evidence before 
the Court, the learned Judge came to 
the conclusion that it was impossible to 
hand the minor over to the care of out¬ 
siders such as the Society. The learned 
Judge was, however, unable to confirm 
the appointment of Srimati Ashalata 
Roy as guardian in view of the attempt 
at suicide by the minor, although ac¬ 
cording to the Judge s own appreciation 
of the evidence before him that the 
minor was driven to attempt suicide 
owing to ill-treatment he received from 
his sister and brother-in-law, had not 
boen made out. 

In the order passed by the District 
Judge on 6th December 1928, he 
refrained from making any order as 
to who was to be the guardian of 
the minor's person, leaving the right 
of the minor’s relatives to be determined 
by the general law; and direction was 
given to Srimati Ashalata Roy and her 
husband to allow accredited agents of 
the Society to visit the minor at his 
home, while he was there, at all reason¬ 
able times. The learned Judge, however, 
held that Srimati Ashalata was not a 
fit person to be guardian of minor’s pro¬ 
perty, and liberty was given to the 
Society to produce evidence to show that 
it was incorporated under its Memo, 
of Association and Articles to act as 
guardian of minor’s property. There¬ 
after the Society, through its Secretary 
filed a scheme of management of the 
minors property and other,materials 
before the Court in support of the appli¬ 
cation for guardianship of property; and 
on 18th December 1928, the Society was 
appointed guardian of the minor's pro¬ 
perty. Against the two orders passed 


by the District Judge on Gth and 18th 
December 1928, mentioned above, the 
present appeal is directed. 

Before going into the questions speci¬ 
fically raised in support of the appeal, 
I would dispose of the point that arises 
for consideration on the order by the 
loarned District Judge on Gth December 
1928. By the order, the learned Judge 
refused to appoint a guardian of the 
person of the minor. It seems to me on 
the facts and in the circumstances dis¬ 
closed in the evidence before the Court, 
regard being particularly had to the 
deposition of the minor Shib Ram Nandi 
in Court, that it is eminently desirable 
that a guardian of the person • of 
the minor should he appointed. The 
learned Judge had some suspicion in his 
mind as to the treatment the boy received 
from his sister and the sister’s husband. 
We are unable to give effect to this sus¬ 
picion, in the absence of any definite 
evidence of ill-treatment. On the other 
hand it appears to us that the sister 
was the only person who could be en¬ 
trusted with the care of this boy, who 
requires looking after and proper con¬ 
trol. The sister’s husband, is an educa¬ 
ted man, well able to look after the boy 
and give him proper guidance. That the 
brother-in-law is not a man of means is 
no reason why he should not be allowed 
to help the sister in bringing up her 
younger brother. On the facts appear¬ 
ing on the record, the other relations of 
the minor not having come forward to 
act as the guardian of the minor either 
in respect of his person or of his pro¬ 
perty, and there having been no opposi-, 
tion offered by any of these relations to 
the appointment of Srimati Ashalata] 
Roy .as guardian of the minor, the 
learned District Judge’s order should, to 
my mind, he superseded hy a definite 
order appointing the said Srimati Asha¬ 
lata Roy as the guardian of the person! 
of the minor Sbib Ram Nandi: Thej 
Society as a philanthropic and ohari-j 
table institution, willing to do good to 
unprotected children, will, as directed 
by the District Judge, be allowed to 
visit the minor, at his house, and take 
all measures necessary or expedient to 
protect the minor from harm, whether 
moral or-physical, in co-operation with 
the guardian Srimati Ashalata Roy. 

Adverting now to the grounds urged 
before us in support of the appeal, it has 
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in the first place been contended that 
the learned District Judgo has not taken 
into consideration the provision of S. 17, 
Guardians and Wards Act, in making 
the orders he has made. I have al¬ 
ready dealt with the question of the ap¬ 
pointment of guardian of the person of 
the minor. I have no doubt in my mind 
that it will be for the welfare of the 
minor his moral, bodily and intel¬ 
lectual wellfare to appoint his sister 
as his guardian. Whatever may have 
been his reason for writing a letter 
to tho District Judge on 25th April 
1928, the minor is now well ovor 14 
years of age, and his wishes as expressed 
by his statement in Court clearly indi¬ 
cates a decided preference for the sister. 
All this cannot in my judgment be over¬ 
looked and I am satisfied on the mate¬ 
rials placed before the Court that tho 
welfare of the minor requires that in 
the absence of any other near relation 
Srimati Ashalata Roy should be appoin¬ 
ted guardian of tho ' minor Shib Ram 
Nandi 

Tho other part of tho caso relating to 
tho appointment of guardian of tho 
minor s property, has now to bo con¬ 
sidered. Anyone having an interest 
adverse to that of the minor cannot be 
appointed such guardian, and for the 
proper management of tho property the 
character, the capacity and the fitness 
of the individual to be appointed has to 
bo taken into consideration. It is for 
this rei j on that an individual only is 
appointed by the Court as guardian. The 
provision relating to the appointment of 
guardian as contained in tho Guardians 
and Wards Act are based ou this prin¬ 
ciple, which lias been accepted by Courts 
in this country and in England. Tho 
reason underlying tho principle as stated 
above is to guide the Court, whether 
tho Court acts under its general powers 
in the exerciso of its general jurisdiction 
or applies tho provision of the Guardians 
and Wards Act as it is done by Courts 
in the moffusil in Bengal, in the matter 
ot appointment of a guardian of a minor. 
Some stress was laid on the definition 
of tho word "person” as oontainod in 
tho General Clauses Act, and on tho 
meaning of that word as used in the 
Guardians and Wards Act; but in view 
of the proviso to which the definition 
in tho General Clauses Act is subject, it 
cannot bo said that tho person to bo ap¬ 


pointed gnardiau whose character, capa- 
city and special fitness in the circum¬ 
stances of a particular case, have to bo 
taken into consideration, by the Court 
may be a charitable society, like the one 
whose clain to be appointed guardian 
of a minor's property has 'bean allowed 
by the learned District Judgo in tho 
present caso. 

It has been urged before us that not 
only is the order of the District Judge 
appointing the society as guardian of 
tha minor's property but tho further order 
that the Secretary of' tho society is to 
administer the property is erroneous. It 
has beon said that tho Secretary was a 
variable person, and that there was no 
ovidonco as to the competency of the 
Secretary to manage property. The con¬ 
tention thus advanced appears to be well 
founded, and should be given effect to. 
Tho Secretary’s Oftico, must of necessity 
bo liable to change so far as tho person¬ 
nel was concerned; and in point of fact, 
there has been such a change during the 
progress of the proceedings bef?re the 
District Judgo. So fir as the other part 
of tho contention is concerned, there is 
nothing in tho record from which one 
could satisfy himself that the Secretary 
lias the necessary qualification for the 
purpose of management of the minor's 
property; nor is there anything to 
justify the preference given to the Sec¬ 
retary over the minor's older sister who 
was at one stage of the proceeding con¬ 
sidered by tho learnod Judge himself 
to be a fit and proper person to _ be the 
guardian of the minor's property. The 
orders passed by the learned District 
Judge referred to above, relating to the 
guardianship of tho minor’s proporty are 
therefore unsustainable. 

In tho above view of the case, it is 
unnecessary to examine the question 
raisod in tho appeal, as to whether the 
society was or* was not competent to 
hold property as trustee for any other 
person, regard being hid to tho society's 
articles of association; nor would any 
useful purpose bo served by our going 
into the very lar^e question as to whe¬ 
ther or not the sooiety as a charitablo 
institution could come within the pur¬ 
view of Act 21 of 1860, for the purpose 
of its incorporation. The further ques¬ 
tion raised bef ere us as to whether a 
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person appointed a guardian must bo re¬ 
sident within the jurisdiction of the 
Court making the appointment, need not 
also be discussed: although in viow of 
S. 39, Guardians and Wards Act, under 
which enactment, the present proceed¬ 
ings have been started and carried ou, 
it is perhaps intended by tho legislature 
that a Court will not appoint as guar¬ 
dian aDyono who resides outside juris¬ 
diction. 

It remains now to consider the Ques¬ 
tion whether Srimati Ashalata Roy who 
was considered to be a fit and proper 
person bj the learned District Judge to 
be the guardian of the person and pro¬ 
perty of her minor brother Sibram Nandi 
as indicated by tho Judge’s order of Llth 
July 1928, recorded in tho order-sheet, 
should be appointed guardian of the pro¬ 
perty of the minor, on her furnishing 
security to the satisfaction of tho Judge. 
As noticed in tho previous part of the 
judgment, a security bond was filed and 
remained to be tested. A point has 
been made on behalf of the appellant 
that in viow of the Judge’s order referr¬ 
ed to above, tho appointmeut of any 
other person could not bo legally made. 
The question thus raised is of a somewhat 
technical nature and the learned advo- 
oate for the responnenb has sought to 
meet it by reference to another techni¬ 
cality. I would, however, prefer to con- 
fino myself to the merits of tho question 
as it stands at present. The records 
show that some chnrges of fraudulent 
removal and misappropriation of tho 
minor’s property were laid against Sri- 
mabi Ashalata Roy at ono stage of tho 
proceedings beforo tie lower Court. If 
, these charges made on information and 
belief merely, are unfounded, as wo arc 
inclined to think they ire, the lady 
should be appointed guardian of tho pro- 
perty of the minor on tho security 
furnished by her being tested. Wo aro 
oob much impressed by what has been 

* • | a us as to tho possiblo 

incapacity of tho lady to manage the 
minors property, such as it is in tho 

£ re30I *t Ca8 ° : and fcho facb fchafc her bus- 
band does nob earn a decent income, as a 
member of the medical profession, is in 
°“ r °P* n >on, no ground for holding that 
the lady should not be appointed guard- 
ian under proper safeguards. With ref¬ 
erence to the argument that the lady’s 
interest is adverse to that of her minor 


brother, it appears to me that the furni¬ 
shing of security to tho satisfaction of 
tho Court would be am pie protection of 
the minor's interest, and the desirability 
of having a very near relation like the 
elder sistor should not be oveilooked, 
where no adverse interest is for the 
present, apparont, or is made out by 
evidence before tho Court. This view 
of the matter does not in any way mili¬ 
tate against what has been said by 
Sir Richard Garth, C. J., in the case of 
Kritlo Kisliorc Nccgi v. Ecdar Aloncc 
Dossec (1) and upon which reliance has 
been placed by the learned advocate for 
the respondent. 

In the result therefore, tho orders of 
the District Judge against which this 
appeal is directod, are set aside; Sri- 
mati Ashalata Roy is appointed guar¬ 
dian of the person of tho minor Shibram 
Nandi. The case so far as it relates to 
the application of Srimati Ashalata Roy 
for appointment as guardian of the 
minor’s property is sent back to the 
learned District Judge, so that it may 
be dealt with in accordance with law. 

Mukerji, J. —My learned brother has 
dealt exhaustively with all the points 
that arose in the case and I need not do 
so over again. I enitrely agree in his 
conclusions and desire to say only a few 
words. 

The appointment of a guardian of the 
person of the minor was in my opinion 
far more urgently called for than the 
appointment of a guardian for his pro¬ 
perty. The District Judge appears to 
have misappreciated the relative im¬ 
portance of tho two mattors, and while 
leaving tho first' one undetermined has 
made a definite order on tho latter. He 
has observed that he was unable on tho 
ovidonco to hold that tho minor was 
driven to an attempt to commit suioide 
owing to the ill tieatment ho roceived 
from his biother.in-law and his sister, 
and yet he has said that in view of such 
attempt, whatovor was tho reason for it, 
he was unable to appoint or confirm the 
appointment of the sister. This I am 
unable to approve. This sister is the 
only near relative of tho minor and 3 do 
not see any reason to supposo that she 
will not treat the brother with all the 
care and consideration that he is in need 
of. Her husband may not bo in affluent 
oircumstances, but that is no mason for 
(1) 2 C. L. R. 583. -- 



402 Calcutta Keshab Lal v. Bhola Nath (Mallik, J.) 1930 


suspecting that he will not help his 
wife in looking aftet the minor's wel¬ 
fare, the minor will not be a burden but 
rather a welcome guest so far as he is 
concerned. The order of the learned 
Judge that the sister and her husband 
will allow the accredited agents of the 
Society for the protection of children in 
India to visit the minor at his home, 
while ho is there, at all reasonable 
times is an excellent order, and if that 
stands as it will, it will operate as an 
effective safeguard. It has been urged 
that the sister has a son and therefore 
she is disqualified or is, at any rate, 
undesirable, and in support of this con¬ 
tention the case of Kristo Iiishore Neoyy 
v. Kader Monee Dossee (1), has been 
cited. That case does not go to that 
length it only lays down that merely as 
the nearest relation she has no absolute 
right to be the guardian, or in other 
words, that the preference is by no 
means to be necessarily given to her on 
that consideVation. 

As regards the question whether the 
registration of the Society under Act 21 
of 1860 is intra vires of the Statute, I 
do not think we are called upon to 
decide it. But personally I am inclined 
to think that the expression “charitable 
purposes” in the Act should be under¬ 
stood in the wider sense. In my opinion 
if relief of wants occasioned by lack of 
pecuniary means i3 charity, adoption of 
preventive measures to ward off pecu¬ 
niary wants is also charity. 

On the question as to whether the 
word “person” as used in the definition 
of “Guardian” in S. 4, Cl. (2), Guardians 
and Wards Act is to be road in the light 
of the meaning given to it by S. (3), 
Cl. (39), General Clauses Act, I am 
decidedly of opinion in the negative. 
This moaning would be inapposite so 
far as some of the provisions of the Act 
are concerned, e. g. S. 43, sub-S. (4), 
S. 45 etc. To obviate all difficulties we' 
have been asked to hold that the order 
would be open to no objection if the 
appointment is made of Miss Margaret 
Arbuthnot, as and while Secretary of 
the Society. 1 see no point in this, so 
long as the Society is not held responsi¬ 
ble to the Court as such guardian, as it 
cannot bo, under the Act and because a 
change in the personnel of the Secretary 
may happen at any moment.. In res¬ 
pect of the minors property therefore 


the only thing reasonable to do, in the 
circumstances, would be to proceed in 
the way directed by my learned brother. 

By the Court.—We have been a-, ked 
to make an order in favour of the 
Society for the expenses that it lias m- 
curred. The only part of the expenses 
that we have to deal with is what re¬ 
lates to the proceedings in this Court, 
and which is said to amount to Rs. 
399 9-3 pies as per a memorandum 
placed before us on behalf of the 
Society. The society is a philanthrophic 
body and we would have been very 
glad to make an order in its favour if 
we possibly could, but it is impossible 
to regard these expenses either as on 
account of necessaries or as having been 
incurred for the welfare of the minor or 
for protection of his estate. We accord¬ 
ingly feel bound to reject the prayer. 
As regards the other items in the memo¬ 
randum the Court below will deal with 
them and pass proper orders if approa¬ 
ched by the Society in that behalf. 

S.N./R.K. Order set aside. 
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Mallik, 

Keshab Lal Goswami —Plaintiff—Ap¬ 
pellant, 

v. 

F kola Nath Ganijoadhya and others — 
Defendants —Respondents. 

Appeal No. 643 of 1926, Decided on 
21st February 1930, against Appellate 
Decree of Addl. Sub-Judge, Burdwan, 
D/- 15th November 1927. 

Limitation Act, Art. 144—Port of mort- 
gage property told to mortgagee in posses¬ 
sion and whole mortgage satisfied — Mort¬ 
gagee continuing in possession—Mortgagee’s 
possession becomes adverse — Mortgagor and 
mortgagee. 

A part of the mortgago property was sold by 
the mortgagor to the mortgagee in possession 
and from the consideration received the whole 
mortgage debt was satisfied. The mortgagee, 
however, continued to be in possession of the 
remaining part of the property even after tho 
satisfaction of the mortgige debt. 

Held : that the possession of the mortgagee 
after the mortgage was satisfied was advorss 
to the mortgagor : 34 All. 2G1 Dist. 

i_P 404 C 1] 

B aidija Nath Bancrjce —for Appellant. 

Gopendva Krishna Bancrjee for Kes- 
pondents. 

Judgment— The facts which have 
given rise to the present appeal are 
briefly these; one Kinu mortgaged 13 
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bighas of land to Sheik Jamit and 
Sheikh Chhakori in usufructuary mort¬ 
gage in 1293 B. S. for Rs. 120. There 
was a sub-mortgage of this property to 
two persons Ananta and Doyai in 1295 
and Ananta and Doyai were put in 
possession of the property. Kinu sold 
8 bighas out of the 13 bighas to Ananta 
and Doyai in 1299 for Rs. 179 out of 
which Rs. 120 was paid to the mort¬ 
gagee and the balance was taken by the 
mortgagor. Kinu had a sister Umeda 
by name and Umeda sold the disputed 
property, namely, 13 bighas to the 
plaintiff in 1327 B. S. On the strength 
of this purchase from Umeda the plain¬ 
tiff brought the suit for declaration of 
his title to the property and for reco¬ 
very of possession thereof. The plain¬ 
tiff’s claim was resisted on the allega¬ 
tions that there had been a sale of 8 
bighas out of the 13 bighas to Ananta 
• and Doyai and a subsequent sale of the 
remaining 5 bighas by an oral arrange¬ 
ment and that the defendants had pur¬ 
chased the entire 13 bighas in execution 
of a decree against Ananta and Doyai. 

The Court of first instance dismissed 
the plaintiff’s suit. There was an ap¬ 
peal by the plaintiff but it was un¬ 
successful. Against the decision of the 
appellate Court the plaintiff came up to 
this Court confining, however, his claim 
only to 5 bighas and not to the whole 
13 bighas of the property. And this 
Court by an order dated 3rd December 
1925 set aside the decree passed by the 
lower appellate Court and remanded 
the appeal to the lower appellate Court 
for disposal after a consideration of cer¬ 
tain questions that were formulated and 
in the light of certain observations that 
were made in this Court’s judgment. 
The directions that were given in the 
order of remand were in these terms : 

la the first olace he (the Judge of the lower 
appellate Court) will have to find whether ia 
point of fact after the satisfaction of the mort¬ 
gage debt the 5 bighas of land which was not 
include! in the kabala of 1893, came back to 
the possession of Kinu and thereafter Ananta 
and Doyai could not claim to be \v possession 

If this question is found in the affir¬ 
mative, then it will nob be necessary to 
go into other matters ; and on a finding 
in the affirmative with regard to this 
point, the learned Judge will be right in 
holding that in that case the possession 
of Ananta and Doyai must have been 


either under the verbal sale or it was 
possession which was adverse to the 
mortgagor. If, however, the point is 
not decided in the affirmative then the 
learned Judge will have to find as a fact 
whether there was an oral sale in res¬ 
pect of the five bighas. If the question 
cannot be determined in the affirmative, 
then the question will arise as to whe¬ 
ther tho possession of Ananta and Doyai 
became adverse to that of Kinu and if 
so, at what point of time. It is not the 
law that simply because a mortgage 
debt has been satisfied and the mort¬ 
gagee continues in possession that the 
possession becomes adverse from the 
point of time of satisfaction of tho mort¬ 
gage debt. If any authority is needed 
for this proposition, reference may be 
made to the case Habibulla v. Abdul 
Hamid (l). At p. 265 the learned Judge 
observed as follows : 

“ The possession of a mortgagee does not 
become adverse to the mortgagor merely be¬ 
cause tho mortgagee remains in possession 
after the moitgage money has been satisfied 
out of the usufruct or has been othorwiso paid 
off, much more is required to get time ruuniug 
against the mortgagor. The question whether 
the possession of tho mortgage after the mort¬ 
gage dobt has been satisfied is adverse to the 
mortgigor or not is always a question of 
animus or intention of the parties concerned. 
The whole of tho circumstauces will have t . 
bo considered in order to find out whother tho 
mortgagees in the present caso continued in 
possession as mortgagees or as owners in res¬ 
pect of the property/* 

The lower appellate Court after the 
remand has come to clear findings: (1) 
that after the satisfaction of the mort¬ 
gage debt 5 bighas did not go back to 
the possession of Kinu ; {2J that the 
verbal sale of 5 bighas was a myth and 
has not been proved. The learned ad¬ 
vocate for the appellant frankly ad¬ 
mitted, that he could not go behind any 
of these two findings which were find¬ 
ings of fact. But his contention was 
that the lower appellate Court was not 
justified in holding that if Ananta and 
Doyai were in possession of the 5 bighas 
they were in possession as owners of 
the property and not as mortgagees and 
in support of this contention he placed 
a considerable amount of reliance on 
the case of Habibulla v. Abdul Hamid 
(l). The facts of the present case are 
very different from the facts of the 
Habibulla v. Ab dul Hamid (l) In the 
(1) [191-2] 34 All. 261=lFi; 0. 933=9 A.L.J . 
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HabibuUa v. Abdul Hamid (l) the mort¬ 
gagor, unloss a regular accounting was 
hold could not bo in a position to know 
at what particular point of time the 
mortgage debt had boon satisfied. In 
the present case, however, the mortgage 
debt was satisfied not from the usufruct 
of the property but by actual cash 
payment mado by the mortgagor from 
the consideration money which he 
obtained by a sale of 8 bigh ts of land 
to Ananta and Doyal. In the present 
case the mortgacor perfectly knew that 
the raortgigo debt was satisfied and he 
perfectly know also at what particular 
point of time it was so satisfied. The 
learned Subordinate Judge, as his judg¬ 
ment will show, appoars to have con¬ 
sidered tho circumstances of the case as 
also the intention of tho parties and it 
was after a consideration of all these 
that he camo to his finding that tho 
possession of Ananta and Doyal since 
L299 was possession not as mortgagees 
but as owners of the proporty, and on 
that finding ho held that that possession 
was adverse to the mortgagor Kinu. If 
tho possession of Ananta and Doyal be¬ 
came adverse to Kinu in 1299 the title 
which Kinu had in the property could 
not but bo held to have been extin¬ 
guished long beforo tho plaintiffs pur¬ 
chase in 1*327 B. S. 

Tho learnod advocate for tho ap¬ 
pellant contended that tho ontire in¬ 
terest which Umeda, tho plaintiff’s 
vendor, had in the proporty she had 
not inherited from Kinu. But if An¬ 
anta and Doyal were all along in 
possession of tho property as owners 
thereof from tho year 1299 B S. their 
possession was adverse to Umeda as well 
and when Umeda sold tho property to 
the plaintiff in 1327 sho had no interest 
subsisting in it, her title to it indepen¬ 
dently of her title as heir of'Kinu having 
been extinguished after 12 years from 
the date of tho satisfaction of the mort¬ 
gage debt, namely, .1299 B. S. Tho re¬ 
sult therefore is that the appeal is dis¬ 
missed with costs. There was an ap¬ 
plication for loavo to appeal under the 
Letters Patent. I do not consider the 
caso to be a fit one for such loave. Tho 
application is rofused. 

S.M./R.K. Appeal disviissed . 
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Costello, J. 

Bivia'acharan Batabyal —Plaintiff. 

v. 

Trustees for the Indian Museum — 
Defendants. 

Original Civil Suit No. 1068 of 1928 
Decided on loth March 1929. 

(a) Government of India Act (1919), 
S. 96-B—Ri^ht of dismissal of persons in 
Civil Service still exists in Crown though it 
is limited as to procedure and circumstances 
in which it is to be exercised. 

Section 9G-B, so far from abrogating the 
prerogative of the Crown with r gird to tho 
dismissal of persons in the Civil Service, reiter¬ 
ates and empbasses the fact that tho right of 
dismissal at pleasure still exists and onacts 
that that right is only limit'd in so far as 
there are definite and special or particular 
rul s or regulations Lying down the mothod by 
which or the circumstances in which the 
right is to bo exercised : Denning v. Secy . of 
Sta c, 37 T. L. R . 133, ReJ.\ A. I. R. 1927 Cal. 
311, Dist . [P 407 C 2] 

(b) Mu«eum Act (1910), S. 13 —S. 13 has 
no reference to tenure of service. 

Section 13 is quite definite as to the raattere 
with which it purports to deal, and all that it 
provides is that so far as regirds thoir “saltry" 
“allowances” and “pension” and their leave of 
absence from duty, they (i. o. officers and ser¬ 
vants appointed under tho Act) shill bj subject 
to the rules which uuder tbo Civil Service 
Regulations for tho timo being in force would 
bo applicable, if their service was sirvicc under 
the Government. That section has no refer¬ 
ence at all to tho question of tin tonore of 
office. _ . [P 403 O 2 ] 

(cf Words and Phrases—“Substantive and 
permanent" as applied to appointment in¬ 
dicate nature and character of appointment, 
not duration. 

The pbraso “substantive and permanent” as 
applied to an appointment is moro descriptive 
of the naturo and character of tue appointment 
than indicative of tho duration of that appoint¬ 
ment. d 9 C 2) 

(d) Museum Act (1910), S. 13—Tenure of 
employment by trustees can be terminated 
by reasonable notice. 

The tenure of employment of a person ap 
pointed by the trustees of a nuisjura und3r 
Museums "Act, is of such a kind that, in tho 
absence of any r‘gul itious or conditions pres¬ 
cribed by tk/trustees under S. 9 of tho Act, it 
cau be terminated by reasonable uotice. 

[P 410 Cl) 

(e) Master and Servant—Contract of ser- 
vice—Annual increments— Servant is not 
entitled to remain t*ll maximum is reached 
nor is it fresh contract every year—Service 
is terminable by reasonable notice. 

Even whore a person is omployed upon a 
remuneration which i9 a starting bvsis, and 
even whero th*rj is an agreement for an in¬ 
crease by anuual increments up to a certain 
sum, th/ro is certainly no obligation or implied 
condition that a servant would be allowed to 
remain long enough to earn a maximum salary 
and also thero is no intention, unloss it were 
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definitely exposed on the part of the contract¬ 
ing parties, that each year or the beginning of 
each year of service should l>e r'girdod as a 

new contract of employment. The prop-r way 

of regarding a contract of this kind is that it is 
one subject to reasonable notice on either 6ide. 
The qufstion of what is r-asonable notice is a 
question of fact, and depends largely upon the 
circumstances of each particular case : Beeston 
v. Collier, <1827) 4 Bing. 309, Dist. [P 411 Cl] 

S. C. Bose and Sitdhish Roy — for 
Plaintiff. 

N. N. Sircar and T. Ameer Ali —for 
Defendants. 

Judgment.—This i3 a suit brought 
by Bimalacharan Batabyal against the 
Trustees of the In ’ian Museum, in which 
the plaintiff is claiming a very large 
sum of money, which is said to repre¬ 
sent an amount which he would have 
earned during the unexpired period of 
his service with the defendants and to 
be in the nature of commutation of the 
pension to which he would have heen 
entitled had he completed his service 
with the defendants. 

The pKintiff was employed by the 
defendants as their bead clerk and it is 
not disputed, and indeed it appears 
quito definitely from the service book, 
that his service with the defendants 
was of an entirely satisfactory charac¬ 
ter. The plaintiff was formerly em¬ 
ployed under the Geological Survey of 
India and at that time it may be that 
he was in the position of a Government 
servant, hut subsequently, upon his own 
application, he was taken into the ser¬ 
vice of the defendants and became a 
clerk to the Trustoes of the Indian 
Museum on 14th February 1917, at a 
salary of Rs. 60 a month. That salary, 
in the following year was increased to 
Re. 63 a month and then, in November 
of the year 1918, hia salary was again 
altered and he was put upon a scale of 
pay starting with Rs. 75 and rising by 
annual increment of Rs. 5 a year to a 
maximum of Rs. 175 a month and in 
, • , , fiorvioe book, which the 

plaintiff had, his employment or the 
nature .of his appointment is described as 
being substantive and permanent." I 
do not think it necessary to deal with 
tbe correspondence which was putin 
evidence in any great detail. It is sufli- 
cient 1 think to say that, at the time 
when the plaintiff was appointed as 
head clerk by the defendants, the defen. 
danbs at first songht the sanction of the 
Government of India for the making of 


that appointment and they were in¬ 
formed that * no such sanction was re¬ 
quired as they had sufficiently wide in¬ 
herent powers to make an appointment 
of that kind of their own motion by 
virtue'of the provisions of S. 9, Museum 
Act, which provides that : 

"subject to such regulations and conditions 
as may be prescribod by th°m iu this b»bftlf, 
tho trustees shnll appoint such olliccrs and 
servants as may be uee* ssary or proper for tho 
care or management of tho (rust-property and 
may assign to such officers and servants cuoh 
pay as they may think fit." 

It appears that the real reason why 
the defendants applied to tbe Govern¬ 
ment of India for formal sanction to 
the granting of the increase of pay to 
tho plaintiff, which the trustees were 
desirous of making, was because the 
defondants were anxious that tho addi¬ 
tional sum necessary for covering this 
increased pay should be providod by the 
Government of India by way of an in¬ 
crease to tho annual fixed grant of 
Rs. 18,410, which is made by the Govern¬ 
ment of India to the Trustees of the 
Indian Museum for the purpose of the 
care and maintenance of tho Indian 
Museum. During the course of tho 
years 1925-26 and the early part of 
1927, correspondence took place bet¬ 
ween the defendants and the Govern¬ 
ment of India with regard to this 
mattor, and the attitude adopted by the 
Government of India was that they did 
not intend to increase the amount of 
the fixed grant made by them to the 
trustees and that, as tbe trustees bad 
thought fit in the exercise of their 
powers under S. 9 of Act 1910 to raise 
the pay of their clerk, that was a 
matter which the Trustees should 
provide for by means of re-adjust¬ 
ment of their expenditure within tho 
limits of the fixed grant which they 
received. In March 1927, the defen¬ 
dants received a letter from tho Go¬ 
vernment of India, in such uno- 
quivocal terms, with rogard to their 
finance, that they apparently then came 
definitely to the conclusion that they 
would not get any increased grant from 
the Government of India and that, 
therefore, they would have to re-adjust 
their expenditure to provide for the 
increase which they had granted to 
their clerk (tho plaintiff) some two 
years before, or else they would have to 
put the olerk baok on a different scale 
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and reduce his emoluments. I am not 
concerned to enquire into the policy or 
the financial arrangements which the 
Trustees thought fit to adopt. The fact 
is that, by a resolution of the Trustees 
of the Indian Museum, at a meeting 
held on Monday, 11th April 1927, they 
resolved: 

“Wo having considered the question of 
increase in pay of the head clerk sanctioned 
by resolution No. 1 , dated Oth January 1925, 
find it necessary to revert the head clerk to 
the old scale, ’with effect from 12th April 
1927." 

The head clerk concerned, that is to 
say, the plaintiff, was duly notified of 
that resolution and, thereupon, he 
wrote to the Ilony. Secretary of the 
Trustees a letter, in which lie said: 

“I have decided to exercise the option of 
retaining my old pay of Rs. 1*20-10-350 in 
accordance with Ii. *23 # , of the Fundamental 
Rules.'* 

and then he proceeded to quote from 
S. 13, Museum Act of 1910, which pro¬ 
vides as follows: 

“All officers and servants appointed under 
this Act shall be deemed co be public servants 
within the meaning of the Indian Penal Code; 
and so far as regards their salaries, allowance 
and pensions and their leave of abseuco from 
duty, they shall be subject to the rules which 
under the Civil Service Regulations for the 
time beiug in forco wou'ld be applicable if their 
service was service under Government," 
and the plaintiff concluded his letter 
by submitting to the Trustees that 
the pay of a Government servant could 
not be reduced in contravention of the 
service rules. I ought to have said 
that, at the time when the plaintiff was 
pub upon his scale of pay Rs.120-10-350, 
he was receiving under his previous 
rate of pay the sum of Rs. 140 a month, 
and, under the resolution appointing 
him to the higher scale of pay, he was 
allowed to count, for the purpose of 
computing his pay, the years of service 
which he already had to his credit 
(that is bo say some 10 years service) 
and that resulted in the plaintiff start¬ 
ing on the new scale at an initial 
salary of Rs. 220 a month. So the 
effect of the resolution in April 1925, 
was to increase the actual pay of the 

~*Rulo 23 is in the following terms: 

The holder of a post, the pay of which is 
changed, shall bo treated as if he were trans¬ 
ferred to a now post on the new pav; provided 
that ho imy at his option retain his old pay 
until the date on which he has earned his next 
or any subsequent increment on the old scale, 
or until he vacates his post or ceases to draw 
pay on that time scale. Tho option once exer¬ 
cised is final. 


plaintiff from Rs. 140 a month to Rs. 
220 a month. By April 1927, the plain¬ 
tiff had had two yearly increases in 
bis remuneration and, therefore, at that 
time, his pay was Rs. 240 a month. 
After the plaintiff had pub his case to 
tho Trustees in his letter, to which I 
have referred (which was dated 23rd 
April 1927), a discussion ensued bet¬ 
ween the defendants and the plaintiff as 
to what his position was and what his 
rights were and, at one time, there 
seems Co have been a suggesbion that 
the plaintiff might be entitled bo receive 
a compensation pension by virtue of 
the operation of Arts.420 and 43(> : ', Civil 
Service Regulations. The plaintiff was 
nob willing to accept a pension upon 
that footing and persisted in the atti¬ 
tude that he was entitled to remain in 
the employment of the defendants at 
his then existing remuneration and 
scalo of pay by virtue of the provisions 
eithar of Art. 158,* Civil Service Regu¬ 
lations or R. 23, Fundamental Rules 
laid down by the Secretary of State for 

'Articles 426 and 43G are in the following 
terms: 

420. A compensation pension is awarded to 
an officer discharged from the public service 
because, on a reduction of establishment, his 
appointment is abolished and other suitable 
employment cannot bo found for bim. An 
appointment, the pay of which is reduced as 
part of a general scheme of revision, is abo¬ 
lished within the meaning of this article. But 
in such case it may sometimes bo cheaper to 
grant a personal allowance than a pension. 

436. Reasonable notice should be given to 
an officer in permanent employ before his 
services are dispensed with on tho abolition of 
his office. If iu any case, notice of at loast 
three months is not given, and the officer has 
not been provided with other employment on 
tho date on which his services are dispensed 
with, then, with tho sanction of the autho¬ 
rity competent to dispense with tho officer's 
services, a gratuity not exceeding his emolu¬ 
ments for the period by which tho notice 
actually given to him falls short of throo 
months, may be paid to him, in addition to tho 
pension to which he may bo entitled under 
Arts. 474 to 481; but the pension shall not bo 
payable for the period in respect of which ho 
receives a gratuity in lieu of notice. 

•Article 158 is in tho following terms; 

158. The incumbent of an appointment tho 
pay of which is changed shall be treated as if 
be wore transferred to a now appointment on 
the new pay: provided that ho may at his 
option retain h*s old pay until tho date on 
which ho has earned his next or any subse¬ 
quent increment on tho old pay or until he 
vacates his appointment. This option once 
mado is final. (Edu. 2, 2nd reprint, No. 82, 
dated 8th Fcbruaay 1919). 
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India under the provisions of the 
Government of India Act, 1919. Put 
quite shortly, the plaintiff took up the 
position that he was entitled, by virtue 
of the provisions of S. 13, Museum Act 
of 1910, to all the rights and privileges 
of a public servant and that he was in 
a position either identical with, or at 
any rate analogous to, the position of 
an ordinary civil servant, and the plain¬ 
tiff accordingly contended that under 
tlie provisions of the Civil Service 
Regulations and the provisions of the 
Fundamental Rules, it was not com¬ 
petent to the defendants to terminate 
his employment, bub that the nature of 
his appointment was such that he was 
entitled to remain in the service of the 
defendants on the scale of pay he was 
receiving in April 1927, and proceed 
by yearly increment to the maximum 
salary of Rs. 350 a month provided for 
that in that scale and ultimately to 
earn a pension by virtue of service, for 
a number of years. 

The case on behalf of the plaintiff 
was fully and ably argued and all that 
possibly could be said on behalf of 
the plaintiff has been said by Mr. 
S. C. Bose and Mr. S. C. Roy. Mr. 
Roy sought to argue that the effect 
of S. 13 of the Act 1910, read in 
conjunction with S. 96-B, Government 
of India Act, 1919, is to put a person, 
who is in the position of the plaintiff, 
in service under the Trustees of the 
Indian Museum, certainly in the same 
position as an ordinary Government ser¬ 
vant,^ if not in an even more privileged 
position than an ordinary civil servant 
would be. It was argued and contend¬ 
ed on behalf of the plaintiff that the 
effect of S. 96-B, Government of India 
Act, 1919, is so far to cut down and 
limit the right of the Crown to dismiss 
persons from the service of the Crown in 
India, that it is no longer possible in 
law for the Government to terminate 
the employment of its servants except¬ 
ing for definite misconduct and that the 
effect of the Civil Service Regulations 
and the Fundamental Rules is that it is 
obligatory upon the Government to per¬ 
mit civil servants to remain in their 
employment until they attain such an 
age as entitles them to a pension on the 
scale laid down in those regulations. In 
support of that argument, various cases 
were cited to me, including a case in the 


Privy Council Goit-c1 v. Stuart (l), in 
which case Sir Richard Couch, who deli¬ 
vered the judgment of the Board, said 
that the provisions of the New South 
Wales Civil Service Act of 1884: 

“which are manifestly intended for the pro¬ 
tection and benefit of the officer, are inconsis¬ 
tent with importing into the contract of ser¬ 
vice the term that the crown miv put an end 
to it at its pleasure." 

The opinion of the Judicial Commit¬ 
tee of the Privy Council in that case 
was relied upon in a case, which was 
decided on'a preliminary issue by my 
brother Buckland: namely the case of 
Sali.sh Chandra Das v. Secy, ef State (2) 
where Buckland, J., decided: 

"that notwithstanding S. 9G-B, Government 
of India Act, 1915, the provisions of R. 14 
of the rules regarding civil servants in India, 
made by the Secretary cf State for India *in 
Council under Sub-S, (*2), S. 96-B, Government 
of India Act, which are manifestly intended 
for the protection and benefit of the officer, are 
inconsistent with importing into the contract 
of service the term than the Crown may put an 
end to it at pleasure. 


Buckland, J., was merely following 
the decision in. Gould v. Stuart ( 1), and 
I think the effect of both the decisions 
of the Privy Council and of Buckland, 
J.. merely comes to this that, by virtue 
of S. 96-B, Government of India Act, 
1919, the right of the Crown, that is 
the Government, to dismiss a oivil ser¬ 
vant is subject to any provisions which 
are contained in the Act or in the rules 
made under the Act dealing with the 
procedure to be adopted or relating to 
any conditions precedent which must 
be fulfilled before a servant is in fact 
dismissed. In my opinion, S. 96-B, so 
far from abrogating the prerogative of 
the Crown, with regard to the dismissal 
of persons in the civil service, reiterates 
and emphasises the fact that the right 
of dismissal at pleasure still exists and 
enacts that that right is only limited in 
so far as there are definito and special 
or particular rules or regulations laying 
down the method by which or the cir¬ 
cumstances in which the right is to bo 
exercised. That view of the matter 
seems to me to be made clear by a deci¬ 
sion of Bailache, J. in the case of Den. 
"ing v. Sccy. of State (3), where it was 
held that a Crown servant, against 
whom any misconduct is alleged, i 3 

U) U89^A. 0. 575=65 L. J. P. C. 82=75 L. 

(2) A. I. R. 1927 Cal. 811=54 Cal. 41 

(8) -1920] 37 L. T. R. 138. 
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liable to dismissal at the pleasure of the 
Crown without notice even if the fcrm 
of agreement, under which ho has been 
engaged, implies that, except in the case 
of misconduct the engagement can only 
be terminated by notico. In that case 
Bailache, J. reviewed the various autho¬ 
rities including Gould v. Stuart (l) and 
the case decided in the opposite sense, 
Sueuton v. Smith (4). 

In this connexion, I refer also to the 
case of IIales v. The King (5) which 
came before the Court of Appeal in Eng¬ 
land, on appeal from a decision of Avory 
J. and Lord Bickford J. there held that 
it was a term of the employment of all 
servants of the Crown that their employ¬ 
ment was at the pleasure of the Crown. 
It was pointed out that the matter was 
fully covered by Dunn v. The Queen (6) 
There is one other case to which I de¬ 
sire to refer, and that is the case of 
Young v. Waller (7), where Lord Wat¬ 
son explained the decision which the 
Board h*l previously given in Gould v. 
Stuarl(l). Ho says that although it 
was decided by this Board in Gould v. 
Stuart (1) that the effect of tho Nnv 
South Wales Civil Service Act of 1884 
was to deprive the Crown of tho right 
to dismiss its civil servants summarily 
without following the procedure pres¬ 
cribed by the Act, it was certainly not 
suggested that tho provisions of tho Act 
either directly or by implication, took 
away the right of the Crown to abolish 
an office. The importance of the obser¬ 
vations of Lord Watson is this: that 
he seems to say, what I havo already 
pointed out that the real effect of the 
decision in Gould v. Stuart (1) was that, 
if the Civil Service Regulations whether 
embodied in a statute itself or made by 
virtue of the statute, or if the Funda¬ 
mental Rules under the Government of 
India Act, 1919, for example, had con¬ 
tained a provision with regard to the 
procedure to be adopted on tho dismissal 
of a servant of the Crown, then it is 
nocossary that that procedure should be 
adopted, and, in my viow, nono of the 
cases which were cited to me on behalf 
of the plaintiff, nor S. 96-B itself seri¬ 
ously der ogate from the right of the 

(4) LI8J5] A. C. H2W=*M L.J.F.U. 11U=43 

W. R. (>87=72 L. T. 130. 

(5) [1918] 84 T. L. R- 089. 

(?) cls98] A.O. 1 661^7 L. J. P. 0. 80=14 T. 

L. R. 374=78 L. T. 508. 


Crown to dismiss its civil servant at its 
pleasure. Having said that, I would 
only add that in my opinion, the deci¬ 
sion in Ram Das Hazar v. Secy of State 
(8) is still good law in that it says that 
a servant of the Crown is still liable to 
dismissal without notice. 

In my view, however, it is unnees- 
sary, for tho purpose of deciding the 
present case, that 1 should deal with 
the matter upon the footing that 
the plaintiff here has the rights of 
a civil servant so far as tho tenure of 
his office is concerned. In other words, 
I think there is nothing in S.13, Museum 
Act of 1910 which oonfers upon the 
plaintiff any rights with regard to the 
duration of service in any way what¬ 
ever. S. 13 is quite definite as to the 
matters with which it purports to deal 
and all that it provides is that so far 
as regards their “salary.” “allowances” 
and "pension” and their leave of absence 
from duty, tboy (i.e., officers and ser¬ 
vants appointed under the Act) shall be 
subject to the rules which under the 
Civil Service Regulations for the time 
being in force would be applicable, if 
their service was service uiader the 
Government. I think that section has 
no reference at all to the question of 
the tenure of the plaintiff's office, nor 
the conditions under which he is em¬ 
ployed, other than the conditions with 
regard to those specific things which 
are mentioned. In the ordinary way 
the question of the period of the plain¬ 
tiff's employment would have been, or 
should have been dealt with by the 
Trustees under the powers conferred 
upon them by S. 9 of the Act of 1910. 
Apart from what is to be gathered from 
tho entries in the plaintiff’s service 
book, apparently nothing was said by 
either side (i.e., either by the plaintiff 
or by tho Trustees of the lodian'Museum 
as to tho period for which he was taken 
into tho service of tne Trustees. 1 have 
already said that tho plaintiff relies 
upon the fact that in the service book, 
his appointment is described as sub¬ 
stantive and permanent,' and Mr. Roy 
invited me to come to the conclusion 
that the insertion of those words by the 
plaintiff, with tho acquiesence and the 
consent of the defendants, indicated that 
the intenti on was that his service with 
(8) [1912] 18 O. W. N. 106=16 I. O. 9-2=17 
0. L. J. 75. 
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the defendants should last for at least 
such a period as would enable him to 
receive a salary at the highest rate in 
his scale of remuneration or even for 
such a period as would enable the plain¬ 
tiff to earn a ponsion at the age of 55 of 
such a kind as is provided for in the 
Civil Service Regulations in the "articles” 
dealing witli the question of pensions. 
In my viow, that contention on bohalf 
of the plaintiff cannot be supported. 

The position seems to be this. If by 
virtue of the terms of S. 13, the plain¬ 
tiff acquired all the rights conferred on 
civil servants by the provisions of the 
Civil Service Regulations and/or the 
Fundamental Rules, it would follow 
that he at the same time would take 
upon himself all the liabilities of civil 
servants under these regulations and 
those rules, and he would be subject to 
such disabilities as fall on a civil ser¬ 
vant by virtue of the operation of the 
prerogative of the Crown to which 
I have already referred. It wonld, 
therefore, seem that if the plaintiff 
stood for all purposes in the position of a 
publio servant” he would, like all other 
civil servants, be subject to dismissal 
more or less snmraarily, subject only to 
such provisions with regard to ante¬ 
cedent procedure and machinery as 
could be found in the Regulations and 
Rules themselves, including of course 
the Fundamental Rules made under 
S. 96-B, Government of India Act of 
1919. 

If, on the other hand, it is said that 
the plaintiff is only in the position of a 
public servant so far as such matters as 
salary, allowances, pension and leave 
are concerned, then it follows that, as 
regards matters outside those particular 
things, his employment, in the absence 
of any special provisions, was subject to 
the ordinary rules of law as to the 
duration of ^ that service. I think that 
the words substantive and permanent” 
as used in the service book import no 
more into the relationship between the 
plaintiff and the Trustees of the Museum 
than that his employment is of a per¬ 
manent as opposed to a purely temporary 
character, and that he is the incumbent 
of his appointment and not merely "act¬ 
ing and was entitled to the emoluments 
of it in suoh a way that, in the ordinary 
course, if his employment had continued 
ho would be entitled to and subject to 
1930 C/C2 


all the rights and liabilities incident.it 
to tho service in accordance with the 
Civil Service Regulations. In other 
words, tho phrase ‘‘substantive and per-, 
raaoent” is more descriptive of tho na¬ 
ture and character of the appointment 
than indicative of the duration of that 
appointment. 

I, accordingly, hold that there is no¬ 
thing in the plaintiff’s servico hook 
which indicates that tbo defendants were 
binding themselves to employ him either 
for the rest of his life or for as long as 
ho chose to remain in their service or 
until he attained the age of 55 or until 
he was entitled to receive a pension. I 
think the right view of the nature of 
the employment was that although it 
was with a body of quasi-Goveinmenb 
character, this employment, so far as 
the tenuro of it was concerned, had all 
the incidence of employment by privato 
omplovers, and that it was only so far 
as salary, allowances, pension and leave 
are concerned, that the principles and 
scheme of the Civil Servico Regulations 
were intended to apply. 

It was also argued by Mr. Roy in his 
very able argument before me that be- 
causo the plaintiff was remunerated 
upon a scale of pay involving regular 
annual increments, whereby the maxi¬ 
mum salary;specified would only be at¬ 
tained after a definite number of years 
of service, that, of itself, implied that 
the Trustees were binding themselves 
to employ tho plaintiff for such a period 
as would enable him to obtain and enjoy 
a salary at a maximum rate. In other 
words,' Mr. Roy realising the difficulty 
of establishing that the plaintiff was 
entitled, as it were, to a freehold in his 
office, and the difficulty of maintaining 
that as a publio servant, the plaintiff 
could not be dismissed from his em¬ 
ployment, Mr. Roy foil back upon 
the argument that there was a con¬ 
tract o! servico between tho plaintiff and 
the Trustees, one of the terms of 
which, either expressly or impliedly, by 
virtue of the expression “substantive 
and permanent," and by virtue of the 
method of remuneration, was that the 
plaintiff should be employed for at least 
such a period as would enable 'him to 
earn remuneration at tho highest rate. 
No doubt it was open to the plaintiff to 
contract with the defendants with re¬ 
gard to the term of his omploymont 
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hub that particular contention of Mr. 
Roy seems to be negatived by a decision 
in the case which was cited on behalf of 
the plaintiff on another point. I refer 
to the case of Fawcett v. Cash (9), 
where incidentally, by implication, it 
was held that the fact that a servant 
was employed on a rising scale of pay 
did not import that the employment 
should last longer than one year, and it 
was held, further, that there was a 
yearly hiring and, in effect, that, as 
each increment became due, there was a 
fresh employment at the higher rate of 
pay. For the reasons I have given, I 
hold that, in this case, so far as the'dur- 
ation of tho plaintiff’s employment was 
concerned, that was entirely a matter of 
contrast, express or implied, as between 
him and the Trustees of the Indian Mu¬ 
seum, and, neither by virtue of S. 13 of 
the Act of 1910 nor S. 9G-B'of tho Act of 
1919, was the plaintiff entitled to take 
up the attitude that, in no circumstan¬ 
ces, could his'employment with tho de¬ 
fendants be terminated. 

What the plaintiff in fact did was to 
decline to accept a lower scale of pay, 
and he, accordingly, refused to remain 
in the employment of tho defendants on 
any scale of pay other than that which 
lie had been receiving for the previous 
two years or more. Upon that, .by a 
letter dated 20th August, the defen¬ 
dants gave notice to tho plaintiff that 
h e was : 

“to consider himself as discharged as from 
Monday, 2‘2nd August, and that he would not 
be allowed to attend office on that day.” 

I take the view, and I, accordingly, 
hold that tho employment of the plain¬ 
tiff, so far as his tenure of his appoint¬ 
ment is concerned, was of such a kind 
that, in the absence of any special agree¬ 
ment, and in the absenco of any regula¬ 
tions or conditions prescribed by the 
Trustees under S. 9 of the Act of 1910, 
it was of such a chaiacter that it could 
be terminated by reasonable notice. It 
is clear, and indeed it is not disputed, 
that the plaintiff did not receive reason¬ 
able or any notice (unless it could be 
successfully contended that, in effect, he 
had notice in April at the time when 
the resolution was made by the trustees 
to reduce his salary), that his employ¬ 
ment we ld terminate either in August 
or at any rate on a date, representing 

" (9) [1831] 5 B. & Ad. 905=3 N. & M. 177=3 
L.J. K.B. 113. 


three months after the date of tho reso¬ 
lution, and the Advocate-General in¬ 
vited me to say that because tho plaintiff 
had notice in Aprii that it was proposed 
to reduce his salary, therefore, in effect, 
he had notice that his employment 
would actually come to an end, at any 
rate by or before the month of August 
1927. 

I am not disposed to accept that view 
of the matter, because it is clear from 
the correspondence, and indeed it has 
not been suggested otherwise, that 
throughout the intervening time from 
April until August 1927, the parties were 
in more or less amicable negotiation 
with regard to the plaintiff’s position. 
At no time, has it been suggested by the 
defendants that they have any kind of 
animus against the plaintiff ; on the 
contrary, it is cloar throughout that the 
defendants (the Trustees of the Indian 
Museum) were entirely satisfied with 
the plaintiff’s work and conduct, and 
they regarded him in every way as an 
efficient and sa'isfactory clerk, and it 
was, purely by reason of the financial 
position, that they felt constrained to 
put an end to his employment. As I 
have said, from April to August, the 
position of the plaintiff was under dis¬ 
cussion, and as late as 13th August 1927, 
there was a resolution of the defendants 
to this effect : 

“As the head clerk has expressed unwilling¬ 
ness to accept tho lower rate of pay, tho Trus 
tees, after consulting the Accountant-General, 
come to the conclusion that the case is covered 
by Art. 426 of the Civil Service Regulations and 
the head clerk is entitled tc a compensation 
pension.” 

(That of course would have been tho 
pension provided for in the circum¬ 
stances set forth in Art. 426, Civil Ser¬ 
vice Regulation) 

“The Aoeountant General has given dotailod 
reason in tho note, which is filed, for taking 
this view. Tho trustees, therefore, resolve that 
tho head clerk should immediately retire on 
compensation ponsion or express willingness, in 
writing, to continue on tho lower rate of pay. 
If tho head clork had retired on compensation 
pension, from the date of information of tho 
reduction of the pay to him, he would, under 
Art. 43G, Civil Service Regulation, have bcou 
entitled to three months' pay at tho higher 
rate. By, continuing in his post, ho has 
waived this right. Tho Trustees, however, as a 
matter of grace, are prepared to givo him his 
pay for throe months, if ha retires on compen¬ 
sation pension immediately. If lie accepts tho 
other alternative of continuing on the reduced 
pay, then the Trustees are still prepared to al¬ 
low him to draw pay at that rate from 22ud 
April 1927, the date on which tho deoiaion re- 
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carding rjductim of pay was conveved to 
him.” 

That resolution was s jnt to tli9 plain¬ 
tiff, and a note was mado of that fact'by 
the Honorary Secretary to the Trustees, 
in which lie said that : 

“ ho (the head clerkj will convoy to mo the 
course he proposes to adopt before Moudav, 
22nd instant.” 

So it seems to be clear at that time 
that neither side regarded this employ¬ 
ment as having beoD terminated, and 
that both sides were proceeding upon 
the footing that it might be continued. 

That being so, I hold that no sufficient 
or valid notice in law was given by the 
defendants terminating the plaintiff's 
employment, and that he was to all in¬ 
tents and purposes summarily dismissed 
on 22nd August 1927. 

Mr. S. C. Bose, on the authority of 
the case of Becston v. Collier (10), lias 
argued that the effect of the character 
of the remuneration of the plaintiff and 
the fact that lie was on what is gener¬ 
ally called a time scale, indicates that 
the hiring of the plaintiff was a yearly 
one, and that the effect of giving a 
yearly increment of JU 10 was to create 
a fresh hiring for each year of the 
plaintiff s employment, 

I am very doubtful whether the prin¬ 
ciples laid down in Beeston v. Collier (10) 
ought to be applied to a case of this 
kind. I think the more modern autho¬ 
rities would indicate that even where a 
person is employed upon a remuneration 
which is a starting basis, and even 
where there is an agreement for an in¬ 
crease by annual increments up to a 
certain sum, there is certainly no obli¬ 
gation or implied condition that a ser¬ 
vant would be allowed to remain long 
Y • i ♦ * _ earn a maximum salary : and 

I think also there is no intention, unless 
it were defiuitely expressed on the part 
oi the contracting parties, that each 
year or the beginning of each year of 
service should be regarded as a new 
contract of employment. I think the 
proper way of regarding a contract of 
this kind is that it is one subject to rea. 
son a hie notice on either side. The 
question of what is reasonable notice is 
a question of fact, and depends largely 
upon the circumstancos of each parti¬ 
cular case Had I thought it necessary 
to lay down a g eneral principle appli- 

dOJ [1827] 4 Bing. 309=12 Moore 552=5 L.J. 

(0.3.) G.P. 180=2 Oar. & P. C07. 


cable to employment of this character, 
I think I should come to the conclusion 
that a reasonable notice would be a 
three months' Dotice on either side. 
Haviiig regard to the scope of the duties 
performed by the plaintiff', as head clerk 
of the defendants, I do not propose, 
however, to deal with this case solely 
upon that footing, because, as Mr. Ameer 
Ali says, so far as the question of notice 
and compensation to the plaintiff is con¬ 
cerned, the defendants are content to 
leave the matter in the hands of the 
Court. 

Accordingly, I find and hold that, iu 
the case of an appointment of this cha¬ 
racter, three months’ notice is reason¬ 
able notice, and I find as a fact that no 
notice was given or, if notice was given, 
it was not acted upon by either party 
until 22nd August, and the position was 
that, on 22nd August, the plaintiff was 
dismissed and his employment was ter¬ 
minated, whereupon, he became entitled 
to a reasonable sum in lieu of notice. 
Tiie plaintiff was accordingly entitled 
to sucli a sum as represents three 
months’ salary as from 22nd August, to¬ 
gether with the balance of the salary 
for the preceding months. At the same 
time bearing in mind the circumitances 
of this particular case I express the 
View that the trustees ought to pay- 
salary up to the end of the financial 
year, the end of March 1928. (Judgment 
was then ordered -for the plaintiff with 
costs). 

V.B./R.K. Order accordiugly. 
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Rankin, C. J. and C. C. Ghose, J. 

Tarakeswar Pal Choudhury— Appel¬ 
lant. 

V. 

Salish Kanta lloij and others —Res¬ 
pondents. 

Appeal No. 26S of 1927, Decided on 
24th March 1930, against original decree 
of Sub-Judgo, Khulna, D/- 22nd June 
1927. 

(a) Word* and Phrase*—‘Dowl kabuliyat 
and kittbundi" explained. 

By the oppression 'dowl kabuliyat* and *kist- 
bundi' is meant an engagement ’ sitting forth 
particulars of the arrangements m*de for the 
payment of rovenuo in respect of specified lands 
by fixed instalments. [p 414 q n 

(b; Words and Phrasei — "Britti** ex* 
plained. k 
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The word “britti" h of -Sanskrit origin and 
it mean? litorallv “means of subsistence." 

[P 144 G 1] 

fc) Words, and Phrases — ‘‘Taidad” ex* 
plained, 

A Viidad 1 , is an extract from a publio register 
or o.ber documeut of authority in confirmation 
of a claim. [P 411 C *2] 

(d) Civil P. C , S. 2 (2) —Collector or other 
Revenue Officer being competent to insti¬ 
tute inquiries and to record his judgment in 
robokari as to the I ability of lands or 
otheiw se in manner directed by S. 20, 
Regn. 2 of 1819—Such decision ha. force 
and effect of decree. 

it was competent to tho Collector or other 
Revenue Officer to ii st tuto tho enquiries spe¬ 
cified in Regn. 2 of 18 L’l and Regn. 9 of 1825. 
and to follow the procedure laid therein and 
ho whh to record in a robokari his judgment 
as to the liability cf the lands to assessment 
or otherwise in manner directed by 3. 20, 
Ri gn. 2 of 1819 and such decision has the 
force and effect of a decree. (P 41 c C j] 

(e) Bengal Regulation (42 of 1803). S. 2'2) 
— Mehar signifies f roperty held under one 
title— Mahalwari’ is used in contradistinc- 
tion to “mauzawari." 

The word “inohal" which is used in tho 
Bengal KoguUtionsHS tho equivalent of tho 
English word ‘‘estate 1 ’ signifies, not the pro¬ 
perty of porson. an 1 tho property held undor 
one title, whother by ono person "or by many. 
Tho word ••mehalwari , ‘ is' used in contradis¬ 
tinction to “mauzawari ’ which defines every 
separate mauza or village in tho revenue re- 
cords. (P 416 C 2] 

(f) Adverse possession—Lands incapable 
of occupation until recently — Possession 
must follow title. 

In tho caso of 1 *nda full of junglo and in* 
capkble of oceup*t.on and until quito recently* 
possession must follow title in tho aboonco of 
possession by an) body other than the rightful 
owner. [P 417 C d] 

Sarat Chandra Bose, Sarat Chandra 
Basak, Sitaram Banerjee, Rupendra 
Kuwar Mittcr, Jnan Chandra Roy, 
Prokash Chandra Pakrasi and Anil 
Chandra Dult — for Appellant. 

Jogcsh Chiinder Roy, Nanda G*pal 
B anerji, B hiidhar Haidar, Nripendra 
Chandra Guha and Nagcndra Kumar 
Dutl — lor Respondents. 

C. C. Ghose, J. —Defendant 2 is the 
appollant before us and the apppeal 
arisos out of a suit instituted by the 
plaintiffs (who are descendants of the 
Raja of Chanchra in tho District of Jes- 
sore) as shebaits to Sroo Sree Shyam Roy 
Tliakur for a declaration of their lakhe- 
raj dehuttar title to and in certain lands 
in Pargina Emadpur situate in the Dis¬ 
trict of Khulna but included in touzi 
1 of the Nadia Collectorste, for re¬ 


covery of khas possession of tho same 
and for mesne profits. The lands 
iu question are statod to bo in mou- 
za Dearah by tho side of the river 
Kabatakshi. It is said that tho lands in 
question have been possessed by the 
family of tho plaintiffs for generations as 
shebaits. the original grant having been 
made by Raja Pratapaditya, an account of 
whom is to bo found in Westland’s Jes- 
sore. 2nd Edn., p. 23 and in O'Malley's 
Gazetteer of Jessore, p. 25. The plain- 
tiffs state that at the time of the De¬ 
cennial Settlement of 1790, the dobutter 
character of the lands in question was re¬ 
cognized and the lands were exempted 
from payment of Government revenue. 
Subsequently there wore resumption 
proceedings in respect of tho said lands, 
which ultimately ended in 1842 when 
the Special Deputy Collector by his 
order dated 23rd May 1842 released the 
said lands as being lakheraj on tho 
ground that thoy wero debuttar. The 
plaintiffs alleged that their title as 
lakherajdars had always been recognized 
and that although they had made at¬ 
tempts from time to time to clear the 
lands which were in tho Sunderbuns and 
full of dense jungles and to settle ton- 
ants thereon, they wore not successful 
and the lands in question had remained 
unfit for occupation and settlement until 
five or six years previous to the institu¬ 
tion of the suit. Tho plaintiffs alleged 
that in 1320 B. S. thoy had boon in¬ 
formed that the defendant had taken 
wrongful possession of certain lands in 
mouzali Dearah and that they wore fur¬ 
ther informed in 1323 B. S., that the de¬ 
fendant had erected a kutchery bari on 
tho said lands. In those circumstances 
the plaintiffs instituted the present suit 
in the Court of tho Subordinate Judge of 
Khulna on 25th May 1920 praying for 
the above reliefs. 

The defendant donied the plaintiffs’ 
title and urged that tho lands in 
suit wero within mouza Dearah in Par- 
gana Bagmara included within tho de¬ 
fendant's ancestral zamindari and alter¬ 
natively that if it be found that tho 
plaintiffs had title thereto, ho had ac¬ 
quired title by being in exclusive and 
adverse possession of the samo for a 
period of more than 12 years from 1313 
B. S. 

The learned Subordinate Judge by his 
judgment dated 22nd June 1927 found 
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that the plaintiffs had mado out a clear 
title to the lands in suit, that until quite 
recent ly the lands were incapable of oc¬ 
cupation inasmuch as they were covered 
with dense jangle full of wild beasts and 
that the defendants had not succeeded in 
proving that he had been in possession 
of the said lands from 1313 B.S. adversely 
to the plaintiffs as alleged by him. The 
learned Subordinate Judge thereupon 
declared the plaintiffs’ title to the lands 
in suit and gavo them a decree for khas 
possession. He also awarded mesne pro¬ 
fits from the date of the suit as per 
directions contained in his decree. 


On appeal before us, the same conten¬ 
tions have boen urged on behalf of the 
defendant and an elaborate argument 
has been addressed to us for the purpose 
of showing that there is no substance in 
the plaintiffs’ contention and that they 
and their ancestors have been in posses¬ 
sion of these lands under their lakheraj 
title from 1790 down to date. It has 
therefore become necessary to examine 
closely the plaintiffs’ title; but before I 
do so, it may bo useful to make a few 
preliminary observations, more or less 
historical, leading up to the plain¬ 
tiffs’ title. I will not attempt to repro¬ 
duce the history of tho Rajas of Cban- 
ahra, to which family the plaintiffs be¬ 
long, at any length, booause all tho 
available mat orials are to be found in 
Westland’s Jossore,O’Malley’s Gazetteer 
of Jessore and Pargiter’s history of tho 
Sunderbuns. It appears that the ances¬ 
tor of the plaintiffs originally had four 
Parganas namely, Saydpur, Amidpur, 
Muragaoha and Malikpur. Subsequently 
Pargana Esafpur was acquired by the 
family in addition to various other par¬ 
ganas. About 1745 the ancestral pro¬ 
perties were divided into two shares (a) 
12-annas share which was possessed by 
Nukanta Roy and (b) a 4-annas share 
possessed by his uncle Shyam Sundar 
Roy. The last mentioned share passed 
out of tho family altogether and may be 
left out of account. Tho 12-aunas sharo 
came to be known as tho Esafpur ostato, 
that being tho ohief pargana in it. In 
the possession of tho Esafpur estate, 

in™ ^ ? oy 8UCC0ed0d Nilkanta Roy 
in 1764 and it was this Sroe Kanta Roy 

who had possession of tho estate at tho 

time of the Decennial Settlement. 

r» b ° 8ta ^° d in P a39iQ g that prior 
to tho Deconmal Settlement, various 


settlements had been mado by the East 
India Company from time to time and 
that during the currency of those settle¬ 
ments tho District of Jossore as it then 
oxistol was comprised within the famous 
"Huzuri Mehals” of Warren Hastings 
i. e. Mehals whoso revenue had to be 
paid into the Khalsa or Exchequer at 
Calcutta. 

The Decennial Settlement took pi ice 
in 1790 and as is well-known elaborate 
rules and regulations had been passed for 
concluding that settlement. The zimin- 
dar was allowed 10 per cent i. e. not 10 
per cent of the assets, but only 10 per 
cont of the Government sharo, which 
left him ono-eloventh in all. Before, 
however, this 10 per cent was calculated, 
all the non-revenue-paying lands the 
profits of which were enjoyed by the 
zemindars were resumed and added to 
the rest of tho estate, subject to a 
reservation made in favour of lands de¬ 
dicated solely to religious purposes. It 
was declared by the East India Company 
by tho Lakheraj Regulations of 1st 
December 1790 that all grants of rent 
froe lands mado previous to 12th August 
1765 should bo doomed valid, provide 1 
the grantee actually and bonafide hid 
obtained possession of tho lands so 
granted previous to that date and tho 


lands suould not havo boen subsequently 
rosumod by tho officers or under orders 
of Government : see Colebrooke’s 
Digest of Regulations, Supplement Vol. 
pp. 292. By S. 4 of the said regula¬ 
tions it was declared that the grantees 
or present possessors, until dispossessed 
by a docroe of the Dewani Adawlat. 
wore to by considered as the proprietors 
of such rent-free lands with* the sama 
right of property therein as was pos¬ 
sessed by tho other landholders paying 
revenue to Government. But S. 33, 
Decennial Settlement Regulations (it 
may be noted in passing that they were 
all included undor Lord Cornwallis’s 

oj ^ r3 xr ID a 9 odo of ’Regulations dated 
23rd November 1791) it was provide 1 

that tho assessment of revenue was to 
be fixed exclusive aud independent of 
all existing Lakheraj lands and by S. 43 
thereof all zemindars assossed bv 
Government wore required to distribute 
the total assessment on the villages 
comprised in their zomindaris and to 
deliver a record of such distribution 
each year successively, specifying tho 
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Dime of each village the boundaries 
thereof, the estimated quantity of the 
land in each, distinguished as malguzari 
and lakheraj, together with an abstract 
thereof : See Colebrooke’e Supplement, 
pp. 303 and 317. 

I hive already mentioned that the 
Decennial Settlement of the Esafur 
estate (the language used is Pargana 
Esafpur and others) was concluded with 
^ieo Kanta Roy. It appears that he 
executed a dowl kabuliyat and Kist- 
bundi on 23rd February 1791 : See 
Rx. 3. By the expression dowl ka- 
jbuliyatand kistbundi is meant an en¬ 
gagement setting fortli particulars of 
the arrangements made for the payment 
of revenue in respect of specified lands 
. y instalments and it appears that 
in accordance with the regulations 
referred to above, the lands forming 
the Britti” of Sree Sree Shyam Roy 
Thakur were taken into consideration 
in assessing the revenue payable by 
Sree Kanta Roy. The word "Britti” 
>s of Sanskrit origin and it means 
literally "means of subsistence.” Wilson 
•in his Glossary defines it as a grant of 
land or other means of support to any 
one. Some of the early editors of the 
regulations take it as synonymous with 
debuttar or dedicated lands. There is 
at any rate no doubt whatsoever that 
certain nishkar or non-revenue-paying 
lands were excluded from assessment 
when the said kabuliyat was taken at the 
time of the Decennial Settlement ; there 
is certainly a good deal of force in the 
plaintitls* contention that these lands 
which were so oxcluded were the do- 
buttar lands of Sree Sree Shyam Roy 
Thakur. There was certainly a remis¬ 
sion of assessment of land belonging to 
Sree Sree Shyam Roy Thakur. .There 
is no dispute that the plaintiffs are able 
to trace their descent from Sree Kanta 
Roy but as yet there is no mention in 
the dowl kabuliyat where those lands 
were situate. The next document relied 
upon by the plaintiffs is Ex. 1G and in 
it the lands in mouzah Dearah are 
mentioned as being the debuttar lands 
of Sree Sree Sham Roy Thakur and the 
area thereof is stated to be 500 bighas. 
Ex. 16 is a statement and the heading 
thereof is as follows : 

“Popjrties consisting of minor lands form¬ 
ing tho Britti land of the Doities Sree Sree 
Sbyam Roy Thakur and Sree Sree S'lih Thakur 


^in.i others, in Pargana Esafpur aud others 

Dl£ 0 r ‘- l e , ai ? le ’ filed in the Collectorate 
on 13th Bhadro 1202 B. S." 


Now, the defendant lias argued tint 
there is nothing to show how this state¬ 
ment came to be filed in the Collectorate. 
The answer to that is to be found in 
S. 43 of the amended Code of Regula¬ 
tions dated 23rd November 1791 set out 
above aud I will not repeat what that 
section laid down. There is therefore 
nothing surprising in the fact that Ex. 16 
was hied in the Collectorate on behalf of 
the proprietors of tho EsafpurEstate and 
I see no reason whatsoever to doubt the 
genuineness of th3 document being Ex. 
16. This document is dated 29th August 
1795 and wo find in the next document 
Ex. 1, mention of mouzah Dearah with 
its 500 bighas in taidad No. 13788 for the 
year 1202 B. S. 1795-96. A taidad, accord 
ing to Wilson, is an extract from a public 
register or other document of authority 
in confirmation of a claim. As will be 
seen later, registers were being kept in 
the Collectorate by 1795 : see Reg. 48 
of 1793 and all persons holding rent-fee 
lands were required to register in the 
Collectorate within odo year : see 8. 24 
of Reg. 19 of 1793, It would seem that 
in respect of lakheraj lands held at the 
time of the Decennial Settlement, a 
register was kept in the Collectorate 
of Jessoro and Ex 1 is a copy of the 
relative entry therein. A certain am¬ 
ount of unreal argument was based 
on the fact that 'the original taidad 
book was not produced from the Col¬ 
lectorate. The defendant could have 
oasily shown that the original did not 
contain any such entry. The real im¬ 
portance of Ex. 1 is in the continued 
assertion of lakheraj title by the plain¬ 
tiff’s ancestors. The next document on 
which the plaintiffs rely is the decree 
of the Special Deputy Collector of 
Jessore in case No. 710. This is by far 
and away the most important document 
in favour of the plaintiffs and as sucli 
it has not unnaturally been subjected 
by Mr. Bose on behalf of the defendant 
to much vigorous criticism. In view of 
the conclusion to which I have come so 
far as this document is concerned and tho 
efiect, thereof I willtake leave to dwell 
for a few moments on the circumstances 
under which that decree came to be 
made. As is well known a greater part 
of the present District of Jessore was 
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included in the territory now known as 
the Sunderbuns and there are indica¬ 
tions on the record that some of the 
lands in suit at any rate, if not the 
whole, were within the Sunder¬ 
buns area. Now the Sunderbuns were 
for the first time declared to bo the 
property of the State by S. 13 of Regu¬ 
lation 3 of 1S'28, The Government de¬ 
termined to make grants of the Sunder¬ 
buns tract and to take measures for its 
clearance. For this purpose a survey 
was decidod upon and carried out. 
Zamindars who had encroached on the 
forest area or who held towfir lands be¬ 
gan to raise objections and resumption 
proceedings were started in conse¬ 
quence. It appered that brit or the 
dobuttar estate of Sreo Sroe .Shyam Roy 
Thakur had appropriated 7000 highas of 
forest in the Sunderbuns : see Pargiter's 
p. 27 and suspicion that there had beau 
encroachments also arose because of 
fact stated on behalf of the ancestors of 
the plaintifis, that in respect of 12350 
bighas of Sree Sree Shyam RoyThakur’s 
land a sum of Rs. 1170 only had been 
remitted at the time of the Decennial 
Settlement. 

According therefore to the Com¬ 
missioner of Sunderbans there were 
usurpations and the Government deci¬ 
ded to investigate into the whole 
matter. These matters appear from the 
vocitaU in the decree of 2 Ird May 1842. 
A glance of the map will show that 
the Sunderbuns area rolatod to lands 
in three districts at least namely, 
24 Parganas, Jessore, Nadia and 
in case No. 10 before the Special De¬ 
puty Collector all the usurpers, if I may 
so phrase it, were made parties. The 
ancestor of the plaintiffs was there ; so 
also some of the ancestors of the defen¬ 
dant. The plaintiff’s ancestor was re¬ 
quired to produoe all the sanads he was 
relying upon for the purpose of show¬ 
ing what were the lakheraj lands dedi¬ 
cated to Sree Sree Shyam Roy Thakur. 
Regn. 3 oi 1828 laid down what was to 
be done and the prooedure appears to 
have been to depute in the first in- 
stanoe amine to 'make enquiries and 
measurements and upon these materials 
the Speoial Deputy Collector was to 
base his report. It appears that in 
accordance with this prooedure arain 
aree Nath Banerji was deputed to 
make enquiries ; he submitted a report 


see Ex. 14 on 2nd July 1840 the re¬ 
sumption case itself with reference to 
the said lands having been started on 
28th January 1831'.. Sree Nath Banerji 
reported : 

“Thereafter I reached Dearth : there being 
500 bighas of land in that; placo ns in tho 
taided and tho same not being found on pre¬ 
vious enquiry I reported it to your Honour and 
cominoneed a survey cf the whole mou/.ih in 
which 4,000 bighas of lands by guess surveyed 
thereafter toe previous otbandi jotedurs of 
tho said britti lands Gole Mamud Sardar and 
Sadi G&/A and others cam:; and identified the 
britti land and on their identification 5UJ 
bighas and 15 cottas of land was surveyed. 
The said land is lying patit. M : see Ex. 14 


This report along with other 
matters engaged the attention of the 
Special Deputy Collector and on £3rd 
may 1842 he camo to the conclu¬ 
sion that he had proved before him that 
8823 bighas were the britti lands of 
Sree Sree Shyam Roy Thakur and to he 
valid mishkar. He hid bofore him 
among other materials a certified copy 
of the purwana of the Commissioner of 
Sunderbuns dated 5th March 1864 and 
he was satisfied that the profits 
arising out of the said lands i, e. 8823 
bighas were being spent on the dob 
Sheba of the said Thakur. He accord¬ 
ingly released the said 8823 bighas 
from the claim of Government. No doubt 
had been mentioned in the taidad as 
being the “britti" lands ; but on en¬ 
quiry the Special Deputy Collector 
found that the entire area amounted to 
16,580 bighas. Deducting therefore from 
this last mentioned area the said 8823 
bighas there remained an area of 7757 
bighas which were not britti lands and 
orders were pissed to the efiect that 
this area was to bo resumed see : Ex. 4 
and 2. A great deal of argument was 
addressed to us on the question of the 
identity of the '500 bighas in mouzah 
Dearah ; but there can be no doubt 
whatsoever that this area of 500 bighas 
was included in the said 8823 bighas • 
see the fuller decree of 23rd May 1842 
in the soparate paper-book. Now, the 
ancestors of the defendant were parties 
to the suit or case in which the said 
decree was made and it does not appear 

‘ 'V , ( ^ hou e h «»y made various 

thaT.nd BVei ’ ^ ° laim 

the lands in mouzah Dearah with which 

rh ^ C t^ Cer ™ d - Fu?ther Umesh 
Chandra Pal Chaudhuri who is S 

ancestor in tho direct line of the pro 
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sent 'defendant appealed against the 


deereo of the Special Deputy Collector 
being Miscellaneous Appeal No. 172 of 
1845. There is, therefore, not a tittle 
of evidence to show that the ancestor 
of the defendant was not aware of the 
effect of the decree of the Special De¬ 
puty Collector. I am satisfied that he 
must have been aware at all material 
times as to what was going on and that 
the decree in question was as much 
binding on him as on the plaintiffs’ 
ancestor. Mr. Bose devoted much time 
lor the purpose of inducing us to hold 
that under Regn. 3 of 1828 it was not 
within the province of the Special 
Deputy Collector to pronounce any 
opinion on the validity or otherwise of 
the lakheraj title set up by the ances¬ 
tors of the plaintiffs. It is sufficient to 
obseive that so far as the lands in suit 
are concerned, it must bo taken that 
under the law in force at the time of 
the Decennial Settlement and to which 
I have already referred a proper enquiry 
was mado and the validity of the 
lakheraj in question was conclusively 
established before the revenue autho¬ 
rities as otherwise no remission of 
revenue was admissible or would havo 
been made. There is indeed no sub¬ 
stance in Mr. Bose’s contention, as the 
very words of S. 4, Regn. 3 of 1828 
show that it was competent to the Col¬ 
lector or other Revenue Officer to in¬ 
stitute the enquiries specified in Regn. 2 
of 1819 and Regn. 9 of 1825, and to 
follow the procedure laid theroin and 
that he was to record in a robokari his 
judgment as to the liability of the lands 
to assessment or otherwise in manner 
directed by 8. 20 of the first mentioned 
regulation i. e., Regn. 2 of 1819, and 
that such decision should have the force 
and effect of a decree. The early regu¬ 
lations relevant on this question namely 
the Regulation of 1790 referred to above, 
Regn. 19 of 1793 and Regn. .37 of 1793 
refer in specific terms to the question of 
lands held free of assessment under a 
valid and legal title and it is idle to 
contend that the Special Deputy Col¬ 
lector sitting in the revenue Court in 
1842 and proceeding with his enquiries 
under Regn. 3 of 1828 had no authority 
to pronounce on the validity or other¬ 
wise of a lakheraj title set up before 
liim. 

Wo havo now arrived at 1842 and it 
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does not appear that the decree of the 
Special Deputy Collector was subse¬ 
quently upset or modified in any way. 
The next document is Ex. G being an 
annexure from the Mahalwari Register, 
Pargana Saydpur, of measurements 
made by the revenue surveyor with the 
help of a compass in the year 1857. The 
word “mehal” which is used in the 
regulations : see Cl. 2. S. 2, Regn, 42 
of 1803 as the equivalent of the Eng¬ 
lish word "estate” signifies, not the 1 
property of ono person, but tho property 
held under one title, whether by ono 
per3 .° n or b y “any- The word ‘'mahal¬ 
wari” is used in contradistinction to 
mauzawari which defines every sepa¬ 
rate mouzah or village in tho revenue 
records. Beforo I deal with the entries 
in this documents, perhaps a few words 
on the various registers kept in the 
Collectorate in or about this period 
may not be out of place. Now, Ss. 2 to 
5, Regn. 48 of 1793, prescribed the pre¬ 
paration of a general register of estates 
to be arranged in alphabetical order, 
according to the Englisli alphabet; and 
S. 16 of the same regulation directed 
that a Register of intermediate muta¬ 
tions should be kept in the manner 
therein detailed. In passing it may be 
noted that this general register. A 
subsequently became a mere list of 
revenue paying estates. Tho intention 
was, that, every fifth year, tho general 
register should bo re-written, and all 
the mutations entered intermediately 
in the mutation register, embodied in 
it. 

It was found, however, that tho 
specification in tho general register of 
the villages necessitated voluminous 
details and was productive of great 
delay in the preparation of the registers 
and it was thereupon enacted by S. 2, 
Regn. 8 of 1800 that a “Pargana Regis¬ 
ter" showing all estates and all villagos 
in each estate, arranged by parganas, 
should be prepared and that corrections 
should be made therein every.fifth year. 
It was also provided by S. 11 of tho 
said regulation that the goneral regis¬ 
ters should not, any longer, contain 
specification of villagos. Tho pargana 
register was divided into two parts. 
Part 1 (Rogister B) of lands assessed to 
the public revenue and Part 2 (Register 
C) of lands exempt from the public 
assessment. The maintenance of cor- 
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rect registers was found to be an impos¬ 
sibility and it was then thought that 
the estate and village and Mahal Regis¬ 
ters prepared by the Superintendents of 
Survey after 1350 would serve tho pur¬ 
pose and be complete records of the 
state of the property as ascertained by 
the survey. This was the state of things 
during tho thak operations in Bengal. 
In passing it may be noted that the 
malials entitled to direct entry on 
the tbakbust maps were “confirmed 
lakheraj tenures" i. e., tenures con¬ 
firmed on trial and tenures not subjected 
to trial, the titles being held good (see 
the rules of tho Board of Revenue, 
Sth October 1850, App. 10 of Young's 
Revenue Hand-book). Now the entries 
in the Mehalwari Register refer to the 
decree of the Special Deputy Collector 
of 1842 iu case No. 710 and to tite fact 
that the lands in question in Mouza 
Doarali had been released as lakheraj 
and that the lands were tiien about 120 
acres. 

Surveys were going on in Bengal 
from 1850 onwards and the thak maps 
had to ha and were being brought up to 
date. With this view as the lands of 
Mouza Donah Pargana Emadpur re¬ 
lating to Khas or Resumption Case 
No. 710 of the District of Jessore had 
not boon plotted on the thak map, Amin, 
•Togeswar Ghose was deputed in 18GI 
to measure the lands on the locale. 
He succeeded in identifying the lands 
and his report is Ex. 8-A. Finally, the 
Survey Deputy Collector directed by 
his order dated 6th April 1861 that the 
lands so measured aud identified by 
Jogeswar Ghose should be plotted on 
tho thak map (see Ex. 8). This was 
accordingly done and the Survey Da- 
puty Collector's order was subsequently 
confirmed by the Collector on 19th July 
18G1 (see also in this connexion 
Ex. 5-B). It is said that Amadpur and 
Bagmara were two different Parganas 
and there was no reason why the lands 
in suit should have been plotted on the 
thak map in Pargana Bagmara. The 
answer to this is that both were neigh¬ 
bouring parganas in the Sunderbuns. 
I can see nothing irregular or suspici¬ 
ous in what took place in 1861. The 
Amin Jjogeswar Ghose identified the 
land? in the presence of the Karpardaz 
of the Estate of Umesh Chandra Pal 
Chandhuri. It is said that Umesh was 
1930 C/53 
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dead at the time. I entertain no doubt 
whatsoever that Umesh's Estate was- 
represented in the proceedings on the 
site held by Togeswar Ghose. Although 
Umesh was dead, any one who knows 
the conditions which prevailed and still 
prevail in tho naoffusil would have no 
hesitation in agreeing that the Kar¬ 
pardaz would still he known as a Kar¬ 
pardaz of l'mo-h, meaning thereby 
the Estate of Umesh. Tho procee¬ 
dings .wero all in connexion with ;t 
miscellaneous case being Miscellaneous 
Case No. 162 of 1861 and it is against 
all sense and reason to suggest at this 
distance of time that the plotting of the 
plaintiffs’ lands ia the thak map had 
been secured by irregular means. The 
proceedings would appear to hive been 
forwarded to the Collector of Nadia 
within which district the hulk of tho 
defendant's properties were and are. 
Finally we have the fact tint the plain¬ 
tiffs’ title to the lands in question was 
registered under the provisions of the 
Land Registration Act of 1S76. -A 
glance at Ex. 2L will show at once that 
the successors-in-interest of the various 
parties before the Deputy Collector in 
1S42 were before the Land Registration 
Officer in 1904—05 when registration 
of the plaintiff's title was ordered to 
be made. The scheme of the Laud 
Registration Act shows that nobody's 
name can get on to the Register until 
and unless due notice to all parties 
affectoi is givon aud is found to bo 
served. 

I must take it that in this - caso 
the usual procedure was followed 
aud everything was rightly and pro¬ 
perly done. As against this mass of 
evidence, there is really nothing of any 
substance on the record on behalf of 
the defendant. There is, therefore, in 
my view, no doubt whatsoever that 
the plaintiffs are lawfully entitled to 
the lands in question. I have come to 
this conclusion after an anxious and 
careful consideration of.everything that 
has been urged on behalf of tho defen¬ 
dant by Mr. Boso and I have through¬ 
out not been unmindful of the specific 
points raised by the defendant in his 
written statement. In my opinion the 
plaintiffs have produced a mass of 
materials from which the conclusion 
in law and in fact follows that they 
have undoubted title to the lauds in 
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suit. This disposes of the main ques¬ 
tion which lias been argued before us. 

Now the lauds were full of jungle 
aud incapable of occupation until quite 
recently. It follows therefore that in 
the case of such lands possession must 
follow titlo in the absence of possession 
by anybody other tii an the rightful 
owner. Mr. Bose has referred us to 
certain portions of the evidence for the 
purpose of showing t'nat the defendant 
has been in possession fur more than 12 
years. It is unnecessary to discuss that 
evidence in detail. I have examined 
the evidence independently of what 
was stated by tii9 Subordinate Judge 
and I am unable to say that possession 
on the part of the defendant for more 
chan 12 years has at all been substan¬ 
tiated by tb.e defendant. Suflice it to say 
that I an; in entire agreement with what 
lias been said by the learned Subor¬ 
dinate Judge on this point. In my viow 
the plaintiffs have never lost possession 
and the defondant has never gained title 
by possession for the requisite period. 

The defendant's appeal, therefore, 
fails and must be dismissed with costs. 
As regards the area in respect of which 
the plaintiffs are entitled to recover 
klias possession, the decroe made by the 
learned Subordinate Judge needs correc¬ 
tion. It is quite true that the area 
alleged to bo comprised in Mouza 
Dearali and to bo lakheraj consisted of 
500 biglias but tliore is no doubt what¬ 
soever that as early as 1857 the area in 
question had shrunk to about 120 acres 
or 3G5 biglias 19 cattas 12 chittaks. 
The result, therefore, is that the defen¬ 
dant’s appeal fails, the plaintiffs begin 
declared to bo entitled to recover klias 
posfession and to bo entitled to mesne 
profits in respect o f an area of 365 
highs 19 cottas 12 chittaks in mouzah 
Doarah Pargana Emadpnr in the dis¬ 
trict of Khulna. 

Rankin, C. J. —I agree. 

S.N./R.K. Appeal dismissed. 
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COSTELLJ, J. 

King —Petitioner. 

v. 

King —Respondent. 

Matrimonial Suit No. 14 of 1928, De¬ 
cided on 8th March 1929. 

(a) Divorce Act f S. 13—It is not open to 
party in matrimonial suit to choose his own 
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time for coming 
relief. 
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lo Court an I asking for 
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toa P‘ rt " iQa matrimonial 
nc co choose his own ti ne for coning to Court 

aod a * k ' a S for rcl.if. Ic is not fr.tiag, an-1 it 
c.inno„ be tolera-.-d that the paticiouer in a 
m.i'rimmial suit should deliy Uk.ng proceed- 
logs un$I| such tim-j as ho is movoi to sfeufc 
proceedings bv reason of some obliquo motive. 
Uij m i*nmoni t) jurisdiction of tu* Court is 
luc^nind to afford relief to a husband or to a 
wife who feels th*t ho orsh, has b on griev¬ 
ously wrooged by the other pmy, and, thero- 
,ore *. desires to hive tho marriage tissolved and 

possibly to ohtiin corape isitio.i from tbo per¬ 
son who is responsible for the wrrng which his 
been don?. The Court is not to be us*»d enoroly 
as an engine for enabling a husbind or a wife 
to retail ito on the o:ber by roisou of some in¬ 
jury which h is h ?eu done outsi lo the rn itter in 
violation of conjugal rights of tho parti 
such * [P 421 C 2, P 422 01] 

1 b) Divorce Act. S. 13—Question of delay 
15 ™* tter °j discretion for Co irt —Inaction 
and delay in bringing suit disentitles hus¬ 
band from asking for relief. 


The question of delay in bringing matrimo¬ 
nial suit is alwiys a m itter for oho discretion 
of tho Court, and the Court ought not to exer¬ 
cise its discretion in favour of the petitioner 
who has slumbered in sufficient comfort for « 
space of a year or more, hicause tho inaction, 
on the part of the petitioner, shows not that ho 
was iusiucore iu his complaint in the suise of 
not believing that his wife had com nifcted 
adultery, hut because there was au acquies¬ 
cence by him in the injury which .he knew ho 
had 6utIorol: D > lilting v. Boulting , 3 Su>.& 
J r. 321; Mortimer v. Mortvmr , 2 Hi/?. Con. 
310; Richard v. Richard 37 T.Ts.R. 26 , Rcl. on. 

[P 422 C lj 


27. S. Snhraicardy —for Petitioner. 

R. C. Banerji and N. C. Chatterjee — 
for Respondent. 

Sikkar K. Basil —for Co-respondent. 


Facts.—In this suit, the petitioner, 
Edward Aloysius King, who was a guard 
in tho employment of the Eastern Ben¬ 
gal Railway, was seeking a dissolution 
of his marriage, on the ground of his 
wife's adultery with Henry Frewiu. 
The parties were married as long ago as 
2nd January 1900, the respondent then 
being Esther Matilda Ryan, spinster, 
and the marriage took place at the 
Roman Catholic Church of tho Sacred 
Heart at Dharmtalah Street in Calcutta. 
The petitioner, and his wife were both 
Anglo-Indians, and professed the Chris¬ 
tian religion and were domiciled in this 
couutry. After the marriage, the par¬ 
ties lived at various places, and finally 
in the railway quarters of the E. B. Ry. 
at Sealdah. There were two children 
of the marriage, both of whom, however, 
died in iufancy. 
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The acts of adultery charged might- 
roughly I e Slid to lelifce to three defi¬ 
nite periols of time, i. e., for a mitter 
of tonveoio'»cc, the chargos brought by 
the husband against the wife might bo 
dealt with in three parts. It was first 
of all said that, between bho years 1917 
and 1920, t e respondent habitually 
commitrod adultery with tho co-respon¬ 
dent while the petitioner was away 
from home and from Calcutta being on 
war servi'O or something in tho naturo 
of war service in Mesopotamia and other 
places. It was then said that, in tho 
year 1924, fer a period of about a 
month, viz., from 20th May of that year 
to 30th Juno, the respondent stayed 
with the co-respondent in Darjeeling 
and occupied the same room for that 
period, and thero committed adultery 
with him. fJoxt it was alloged by the 
petitioner that, from and alter the time 
when he returned from his war service 
in 1920, whenever he was absent from 
homo fulfilling his duties as guard on tho 
railway, the co-respondent took the op¬ 
portunity afford, d by the* petitioner’s 
absence to visit tho respondent and ac¬ 
tually to stay with her in tho quarters 
occupied by the petitioner and tho res¬ 
pondent. One spuciGc date ..was given 
by the petitioner, on which ho charged 
his wife with having committed adul¬ 
tery with the respondent. That dato 
was the 18th, or rathor tho night of 
17th Juno 192G. The 18th Juno was the 
cardinal date in this case, because, ad¬ 
mittedly on that date, the husband and 
wife separated and the wife left the 
quarters where sho had up to that timo 
been living with hor husband. Tho 
petitioner said that afberhis wife loft the 
railway quarters at SeUdah, sho went 
and lived with tho co-respondent nr at 
any rate sho was living in such circum¬ 
stances that ample .opportunity was 
afforded to hor and co-rospo ident to 
cootinuo the guilty relations which had 
previously existed between them. 

The petitioner’s story was that, on tho 
morning of 17th June, he was the guard 
on a train going to <iouldna. which 
left shortly after midnight, and having 
got to Goalhuda, owing to a break-down 
on the railway line, he returned on a 
train as second au*rd of the train which 
brought him back to Sealdah and to his 
own quarters at an earlier hour than he 
would have otherwise arrived, and that 
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thus having come lack before his wife 
had expected him, he found the co-res¬ 
pondent asleep in l ed with the respon¬ 
dent, and that, .thereupon, ho roughly 
woke him up and proceeded to beat the 
co respondent in such a way that he 
rushed about the fiat, and finally cut in¬ 
to the street, leaving behind him hi* 
out-door attire. Tho petitioner went on 
to say that while ho was engaged in 
chasing tho co-respondent about the flat, 
the respondent dressed herself and left 
the flat more or less in company with 
the co-respondent, and that, subsequent¬ 
ly, while he had gene out to obtain, 
permission to seek tho assistance of the 
police, someone camo back to his flat 
anti rnmoved the co-respondent's .clothes 
which the petitioner had locked up in 
almirah, thereby, removing the tangi¬ 
ble ovidence which he had become pos¬ 
sessed, of the presence of tho co-res¬ 
pondent in the flat The petitioner also 
said that the co-respondent, while being 
pursuaded by the petitioner, sought re¬ 
fuge in a kind of pantry constructed in 
a part of one of tho verandas of the flat, 
where a nephew, by name Eric Evan, 
was at that time sleeping. 

As against the story of the petition¬ 
er, the respondent replied that so far 
from her being discovered in bed with 
the co-respondonfc by tho petitioner the 
real situation was almost entirely tho 
reverse in fact. It so happened that, on 
17th Juno she bad taken a journey by 
the E. B. Ry. with the intention of go¬ 
ing to consult a lawyer in connexion 
with some proceedings which were at 
that time pending against her nephew, 
Rupert Ryan; on the evoning of 17th 
June, she and this nephew Rupert took 
train with the intention of going to 
Nattore, but that, after proceeding seme 
short distance on the way, sho was 
overcome by indisposition, and she felt 
so ill that, instead of proceeding to her 
destination, she loft the train at a place 
calledlshurdi, and thence returned direct 
to Sealdah, with the result that sho arri¬ 
ved back in her flat at a time prior to 
that when her husband would have ex¬ 
pected her, had she completed her jour' 
ney to Nattoro and come back from 
there. Having returned to tho flat in 
that way, sho discovered her husband 
in her bedroom with a Mrs. Abraham, 
who was then sitting on the bed fully 
dressed, but without her hat, which was 
\ 
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on the floor, and there was also, an 
ompty brandy bottle by the side of the 
bed. Having discovered thus her hus¬ 
band in this compromising situation, in 
the early hours of the morning of ISth 
dune, he used violence towards her and 
struck her forcibly on the ear, and 
finally drove her out of the flat. 

Judgment. —(After giving the facts 
and on a scrutiny of evidence finding 
the adultery of respondent proved, the 
judgment proceeded). Thore remains, 
however, another matter with which I 
have to deal, and that is the question 
whether, in the circumstances of this 
case, the petitioner is entitled to the 
relief which he seeks. It is clear, to ray 
mind that the petitioner has been guilty 
of considerable delay in tho institution 
cf these proceedings. The explanation 
which ho gives amounts to this. Ho 
says that he did not take proceedings 
against his wife, after he had discovered 
her in bed with the co-respondent on 
18th June,'because he thought his story, 
without further corroboration would 
not be believed, and that, after the co¬ 
respondent’s garments and shoes, had 
been surreptitiously removed from the 
petitioner’s premises, ho found himself 
in the position of having no tangible 
evidence to support his story. I have 
already indicated that if the petitioner's 
story is accurate in every detail there 
was available tho evidence of his ne¬ 
phew, Eric, who was said to be sleeping 
in the place which has been described 
as the pantry, and who was aroused by 
the co-respondent seeking to take re¬ 
fuge in that place. According to tho 
petitioner, the co-respondent went quiet¬ 
ly into this pantry and awakened Eric 
Ryan by saying quito calmly: " uncle 
lias returned, you better got up,” or 
words to that effect. That of itself 
strikes me as being a very unlikely thing 
for the co-respondent to have done see¬ 
ing that he was being violently pur¬ 
sued by the petitioner and being chased 
through the different rooms of the flat 
but it does appear from tho petitioner's 
story that tho co-respondent did either 
go into tho pantry or knock at the door 
or do something which must have indi¬ 
cated to Eric Ryan that a stranger was 
in the flat. That of itself would have 
afforded very ample and satisfactory 
corroboration of the petitioner’s story. 
For some reason or other, the petitioner 


did not see fit to call Eric Ryan in 
these proceedings, even now that lie has 
brought his affairs before tho Court. 
The explanation given is the one I 
have already referred to viz., that 
the probability was that Eric Ryan 
would decline to say anything which 
might bo of assistance to the petitioner 
as against the respondent who was his 
aunt by blooi. 

1 am not at all disposed to accept the 
explanation given by the petitioner 
with regard to his inaction and his 
failure to take proceedings at or about 
the time when these events took place, 
Had he really been burning with a sense 
of the wrong which had been done to 
him by the co-respondent, I think he 
would have found time and made an 
occasion to go and take legal advice 
with regard to the position with a viow 
to ascertaining whether lie was likely 
to succeed if he took proceedings for 
divorce. I take the view that, at that 
time, the petitioner was moro or less 
content to let his wife go, and it may 
bo that they were living on such terms 
that tho petitioner was rather glad to 
bo relieved of tho presence of his wife. 
At any rate, it seems clear to my mind 
that at that time he was not so right¬ 
eously indignant either with his wife or 
the co-respondent that he had any inten¬ 
tion of taking proceedings at all, be¬ 
cause he admits that, for tho space of 
a year or more, he really made no 
serious attempt to obtain any evidence 
, in corroboration of his own story. It 
is a very significant fact that, when this 
case finally does come before the Court, 
the miin evidence, on which tho peti¬ 
tioner relies, is the evidence of persons 
who. one would have expected, would 
have been available to the petitioner 
from the very outset, viz., Mr. Dunn 
and the three servants. It seems to mo 
that if tho petitioner could obtain the 
evidenco of these four persons in tho 
year 1926 or 1923, ho could just as 
easily, or possibly more easily, have 
obtained that evidence in the year 1926. 
To some extent, the same observation 
applies with regard to the evidence in 
connexion with the events at Darjee¬ 
ling. It is quite true that tho peti¬ 
tioner says that what put him on 
enquiry with regard to Darjeeling was 
the fact that in October 1927, he re¬ 
ceived a letter from Mr. Wallace, but 
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even that did not have the effect of 
causing the petitioner to institute pro¬ 
ceedings. Indeel he does not seem to 
have pursued the matter, because right 
up to the very moment when this case 
was coming for trial, he had not, as far 
as I can see, obtained any proof 
either from Mrs. Wallaco or from Mr. 
Singh, and actually an application was 
made to mo that this case should bo 
postponed in order that the petitioner 
might get the evidence of these witnes¬ 
ses from Darjeeling. It is a significant 
and curious feature of the case, there¬ 
fore, that the petitioner really did not 
get any of the evidence with which he 
now establishes his contentions, until 
just before this case had come for trial. 
I cannot help feeling, therefore, that 
had uo other proceedings taken place 
between the parties this husband would 
have been quite content to go on living 
apart from his wife and to continue to 
permit her to live in adultery with the 
co-respondent. It appears that the 
husband was finally aroused to action 
by reason of the fact that the respon¬ 
dent remove! certain articlos of furni¬ 
ture and ho was so inconsed at his 
wife’s action that he promptly took 
proceedings against her in the police 
Court with regard to the removal of 
the furniture and then for the first 
time publicly made a charge against his 
wife of having committed adultery with 
the co-respondent. 

After those proceedings, his wife 
instituted civil proceedings in this 
Court, as I understand, in respect 
either of some of the same articles 
of furniture or some other articles 
of furniture, which were in the flat 
at Sealdah, and it is only after she had 
retorted upon the petitioner by taking 
civil proceedings as a sort of quid pro 
quo for the criminal proceedings which 
he himself brought that at last he was 
stung into instituting proceedings for a 
dissolution of his marriage. It doos 
not really matter which of these per¬ 
sons first made accusations against tho 
other with regard to the morning of 
ISth June 1926, having regard to the 
fact that I have come to the conclusion 
that the petitioner's story is substan¬ 
tially the correct story. What does 
matter is that the husband should have 
remained quiescent with tho knowledge 
of his wife's infidelity and miscon¬ 


duct and have taken no steps to vindi¬ 
cate his honour uutil the wife had 
aroused his indignation by reason of her 
action in regard to tho furniture. I 
cannot help coming to the conclusion, 
therefore, that the petitioner seems to 
have set a higher value on his furniture 
than upon his wife’s honour. 

Those are the circumstances in which 
this case comes before the Court and 
Mr. Banerjee has invited mo to say, 
upon the authorities, that there has 
been such delay and neglect upon the 
part of tho petitioner as disentitles him 
to the relief he seeks. Mr. Banerjee 
referred mo to the loading cases on this 
point, e. g., the case of Mortimer v. 
Mortimer (1), which contains tho well- 
known dictum of Lord Stowell that the 
Court : 

“ will bo indisposnd to rolieve a party who 
appears to have slutab-rad in sufficient com¬ 
fort.and it will be inclined to rofer 

either insincerity in the complaint, or an ac¬ 
quiescence in the injury whether real or sup¬ 
posed, or a condonation of it.” 

That dictum of Lord Stowell was 
quoted with approval and emphasised 
by Sir C. Cresswell in tho case of 
Boulting v. Boulting (2), whore he said 
delay is not of.itself a bar to tho suit: 

. “ but it is a most material matter, which 
uucxplain-'d would lead tho Court to conclu¬ 
sions fatal to tho petitioner's relief.'' 

The same point was dealt with by 
Ilorridge, J., in the Divorce Court in 
England in the case of Rickard v. !?ic- 
kard (3), where in effect, Horridge, J., 

■ said that it is not op9n to a party in a 
matrimonial suit to choose his own 
time for coming to Court and asking for 
relief, and I, on ray part, desire to sayj 
that it is not fitting, and it cannot bo 
tolerated that the petitioner in a matri¬ 
monial suit should delay taking pro¬ 
ceedings until such time as he is moved 
to stvrt proceedings by reason of some 
oblique motive. Tho matrimonial 
jurisdiction of the Court is intended to 
afford relief to a husband or to a wife, 
who feels that lie or sho has been grie¬ 
vously wronged by tho other party, and 1 
therefore desires to have the marriage 
dissolved and possibly to obtain com¬ 
pensation from the porson who is res-' 
pousible for the wrong which lias been 

(1) [1830] 2 Hags. Con. 810. 

(2) L1664] 3. Sw. <fc Tr. 339=12 W. R. 339= 
10 Jur. (N. S.) 1S2=33 L. J. Mat. 33 = 9 
Xj. T. 779. 

(3) [1920] 37 T. L. R. 25. 
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done. The Court is not to be used 
merely as an engine for enabling a hus¬ 
band or a wife to retaliate on the other 
by reason of some injury which has 
been done outside the matter of viola¬ 
tion of conjugal rights of the parties as 
such. In this particular case, one can¬ 
not help feeling that these proceedings 
would never have been instituted by 
this petitioner if the wife had not irri¬ 
tated him by the action which she took 
in 'connexion with his furniture. It 
does seem to me that this husband, so 
far as the wrong done to him by the 
co-respondent and respondent is con¬ 
cerned, by reason of their having com¬ 
mitted adultery, that this petitioner, in 
the words of Lord Stowell, has “ slum¬ 
bered in sufficient comfort.” He conti¬ 
nued his ordinary mode of living and 
went to football matches and other 
places of amusement, and wont on living 
his life for a considerable period just as 
lie had lived it before, and, as far as I 
can see, he made no attempt to provido 
himself with corroboration of his own 
story of the events of 18th .June, nor to 
obtain other evidence directed to show 
that his wife had been carrying on an 
adulterous association with the co¬ 
respondent. 

In these circumstances, and because 
this Court should not allow itself to be 
resorted to at the mere whim and 
pleasure and at the convenience of a 
petitioner, I think I ought not to grant 
the relief which is claimed in this case. 
The question of delay is always a 
matter for the discretion of the Court, 
and I consider, on the whole, this is 
one of the cases where the Court ought 
not to exercise its discretion in favour 
of the petitioner, because the inaction 
on the part of the petitioner shows not 
that ho was insincere in his complaint 
(to use the words of Lord Stowell) in 
the sense of not believing that his wife 
had committed adultery, but because 
there was an acquiescence by him in the 
injury which lie knew lie had suffered. 
Although he knew, as ho says, that his 
wife had committed adultery on or 
about 18th Juno, although ho had good 
reason for supposing that she was 
continuing to live in adultery with the 
co-respondent, he took no steps in the 
matter for a very con iderablo period, 
and that leads me to think that there 
was an acquiescence in the situation 


of ‘uch a character as disentitles him 
to the relie! which ho claims. The 
suit is accordingly dismissed. 


1 shall make an order that the res¬ 
pondent's to-ts must be paid by the 
petitimer in the ordinary way and the 
petitioner's costs must be paid by the 
co-res| ondeut. 


Y.S./H.K. 


Suit dismissed. 
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I>. B. Ghose and Panton, JJ. 
Jan'ikinath Singha Hay —Plaintiff 

— Appellant. 

v. 

Nirodbaran Hay and others —Defen¬ 
dant—Respondents. 

Appeal No. 76 of 1928, Decided on 
6th March 1929, from order of Sub- 
Judge, Burdwao, D/- 11th November 
1927, 

(a) Interpretation of Statutes—Law of 
procedure changed during pendency of Suit 
—Changed law applies. 

No person has any vested interest in pro* 
ceduio. Matters of procedure apply to a pen¬ 
ding suit if the law is changed during the 
pendency of suit, A. I. R. 1925 P. C. 117, Dist. 

[P 423 C 2] 

fb) Civil P. C., O 22, R. 9 and O. 20. R. 12 
—Sui for possession before *1908—Decree 
as contemplated by O. 20, R 12. in 1918— 
Death of defendant in 1920—Application 
for substitution more than sis months later 
—Application not stot ng time of death, 
nor portic liars entitling extension of time 

— Held thot mesne profits were to be ascer¬ 
tained in suit and not in esc ution proceed¬ 
ings—Thot application for substitution 
could not be treated as one for setting aside 
abatement. 

A suit; for possession and for mosne profits 
wa6 intituled before the Code of 1903 cam? into 
forco, and was finally decreed in 1918, the 
decr*o directing thot the amount of mesne 
profit* b* subsequently ascertained and decreed 
under O. 20, R. 12. Thi defendant died in 
December 1919 and applications for ascertain¬ 
ing th- ruesno profits and for substitution of 
the heirs of the defendant were made in Decem¬ 
ber 1920. 

Field : that tho parties wero governed by the 
Codo of 1903 and profits were to be deter¬ 
mined in tho suit and not in tho execution pro¬ 
ceedings and rules of abatement of suit were 
to apply. The suit therefero had abated. 
f That inasmuch as, in tho application for 
substitu T ion filed in Decombar 1920, no dates 
were given of tho death of tho defendant, nor 
when the plointiff came to know of it, nor 
i were any grounds given entitling the plaintiff 
Ito an extension of the period of limitation, the 
Application for substitution could not bo treat¬ 
ed as an application for setting aside tho abate¬ 
ment under O. 22, R. 9. Hence tho applica¬ 
tion for setting asido the abatement was barred 
by time. [P 424 C 1] 
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Janakinatu v. Nirod^arin Ray 


Sitaram Barterji, Bijiayprasai Si i- 
glia Bay and Suryakumar Auk —for 
Appellant. 

Brajalal Chalcravarti, Xa'inikunta 
Mukerji and Byomlcesh Basu —for Res¬ 
pondents. 

Judgment.—This is an appeal by the 
plaintiff against the order of the Subor¬ 
dinate Judge, dated 11th November 
1927, refusing to set aside an abate¬ 
ment of the suit with regard to the as¬ 
certainment of mesne profits, as directed 
by the Court under O. 20, R. 12, Civil 
P. C, The first contention on behalf of 
the appellant is that the procedure 
which governs this case should be accor¬ 
ding to the rules laid dosvn in the re¬ 
pealed Code of Civil Procedure of 1882 
and not by the Code of 1908 and the 
reason given in support of this conten¬ 
tion is that the suit for possession and 
for mesne profits was brought on 7th 
April 1908, when the present Code had 
not come into operation. The suit was 
decreed in the trial Court on 29th June 
1909, and dismissed on appeal by the 
defendant. That decree was set aside 
by the High Court on 14th March 191G, 
which remandel the case for fresh trial 
to the first Court and, on such retrial, 
the suit was finally decreed on 14bh 
September 1918. In the decree, it was 
directed that proceedings with regard 
to the amount of mesne proGts will bo 
taken later on under O. 20, R. 12 of the 
Code of 1908. The learned advocate for 
the appellant relies upon the case of 
Kedarnath GoenJca v. Anant Prasad 
Singh { l) in support of his contention 
that, in this case, the proceedings for 
ascertainment of mesne profits should 
be considered as a matter in execution, 
as it used to be done under the Codo of 
1882. That being so, the rules as re¬ 
gards the abatement of a suit would not 
apply to these proceedings. The case 
relied upon by the appellant does not 
seem to us to support tiro proposition 
put forward. In that case the decree of 
the tna! Court was made under the old 

1882, by which ifc was directed 
that the mesne profits should be ascer¬ 
tained in execution. That decree was 
affirmed on appeal and finally by the 

iono after the Code of 

1J08 came into operation, but there was 
no alteration in the terms of tho deoree. 

11 l'i l88*Pot 0 117=4 Pat. 507=02 


In that case their Lordships held that 
the ascertainment of the mesne profits 
was a matter to be proceeded with in 
oxecution, and the rules laid down for 
abatement of suits do not apply to those 
proceedings. In the present case the 
decree was as contemplated under 
O. 20, R. 12. Civil P. C. of 1908 and it 
was rig itly so. No person bas any ves¬ 
ted interest in procedure and it is well 
settled that matters of procedure apply 
to a pending suit if tho law is changed 
during the pendency of tiie suit. Tho 
rules as regards abatement of a suit 
will, therefore, apply to tho present 
case, as provided in the Code of 1908. 
Ii is not disputed that, if that is so, the; 
suit abated in the present case as' 
against defendant 1. Defendant 1 died 1 
on 18th December 1919. The plaintiff! 
took possession of the property in exe¬ 
cution in 1918. One of the sons of tbo 
original defendant l died on 3rd March 
1920. On 17th Decombor 1-920, the 
plaintiff made an application to the 
Court for substitution of the heirs of 
the deceased defendant 1 aud also that 
of his deceased son Manomthanath Ray. 
In that application tho petitioner did 
not state the date of the death of either 
of those persons and ho simply prayed 
for substitution of the heirs of the de¬ 
ceased persons without stating any fact 
that the suit had abated or that the 
application for substitution was made 
beyond time or that on account of any 
fact the petitioner was entitled to an 
extension of the period of limitation for 
making the application-under S. 5, Lim. 
Act. 

The Munsif apparently made an 
order substituting the heirs of J those 
deceased persous, some of whom were 
minors represented by their guardians 
appointed by tho District Court. Then 
it was found that tho claim was beyond 
the pecuniary jurisdiction of the Munsiff 
and the oase was transferred to the Sub¬ 
ordinate Judge. After a considerable 
lapse of time it was objected on the 
part of tho defendants that tho suit had 
actually abated as against defendant 1. 
Thereupon, on 22nd July 1922, an appli¬ 
cation was made by tho appollant pur¬ 
porting to have been under O. 22, R. 9, 
of tho Codo for setting aside the abate¬ 
ment. Even in that petition, no pvayor 
was made for extending the period of 
limitation for making such an applica- 
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tion. nor were there any facts stated 
which would entitle him to ask for such 
an indulgence from the Court. The only 
tiling that was stated in this petition 
of 22nd July 1922, was that the plain¬ 
tiff came to know of the death of defen¬ 
dant 1 on 2nd December 1920. On 
these facts, the learned Subordinate 
Judge refused to set aside the abate¬ 
ment and the appeal is against that 
order. The Subordinate Judge held 
that the application under O. 22, R. 9, 
was timebarred, as it undoubtedly was 
and there was no ground for extending 
the period of limitation under S. Lim. 
Act. It is contended, on behalf of the 
appellant, that, in some cases in this 
Court, the application for substitution 
has been taken as an application for set¬ 
tling aside an abatement. That might 
have been with reference to the facts 
stated in those particular casefe in the 
petition for substitution. In this case, 
the petition cannot be taken to have 
been a proper application at all. No 
dates were given either of the death of 
the persons whose heirs were sought to 
be substituted or the date when the 
plaintiff came to know about their death 
or any ground which might induce the 
Court to extend the period of limitation. 
At first sight, the Court might consider 
that the petition of 17th December 1920 
was quite in order and the application 
for substitution was made on account of 
the death of the persons mentioned 
there within three months of their 
leath. This does not seem to be a bona 
ddo application at all. Under such 
circumstances, we agree with the 
learned Subordinate Judge that the 
abatement should not be set aside and 
the application was barred by limita¬ 
tion and that no grounds have been 
shown why the period of limitation 
(should be extended under S. 5, Lim. Act. 
This appeal must, therefore, stand dis¬ 
missed with costs, hearing fee, five gold 
mohurs. 

R. M. / R .K. A PP<* 1 d is m 1 sse(1 • 
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B. B. Ghose and Bose, JJ. 

Saherjan Bibi —Appellant. 

V. 

Gopal Chandra and others — Respon¬ 
dents. _ , XT 

Appeal No. 47 of 1928, and Rule No. 

183 of 1928, Decided on 28th June 1929. 


(a) Civil P. C,, O. 47, R. 7—Appeal from 
order granting review — Appellate Court 
cannot consider whether fresh evidence is 
important or not—Court deciding applica¬ 
tion for review can only do it? 

Whether a new evidence is important or 
not, is no; a question which an appellate 
Court, on an appeal from an order granting 
review on the ground of discovery of fresh 
evidence is free to decide. The question must 
be left to the judgment of the Court which 
decides the application for review : 45 Cal. 60, 
Di't. [P 4*25 C 2} 

(b> Civil P. C., S. 115 — Appellate Court 
setting aside its judgment on review and 
allowing withdrawal of suit without liberty 
to bring fresh one on same cause of action 
—That defendant is deprived of advantage 
of using judgment in his favour in subse¬ 
quent cases is no ground for interference 
under S. 115, 

When an appellate Court S3ts aside its judg¬ 
ment on review and then pjrmits withdrawal 
of the appeal as well as the suit without grant¬ 
ing pjrmissicn to bring a fresh suit on the 
same cause of action, then although the efTejt 
of this order may be to deprive the defendant 
of the advantage of using the judgmeut in his 
favour as res judicata in subsequent cases and 
although the High Court may not approve of 
the order still it would be no ground for in- 
terferenca under S. 115 : 29 Bom. 13 and A.1 . 11 . 
1929 Bom. 425, Dut. [P 425 C 2j 

Abinash Chandra Guha , IJhupendra 
Xatli Das and Pramatha Nath Mukerji 
—for Appellant. 

Jatindra Nath Sanyal — for Res¬ 
pondents. 

B. B. Ghose, J. — This is an appeal 
against an order granting review of a 
judgment by the Subordinate Judg9 
which was passed on appeal. The ap¬ 
plication for review was made on the 
ground of discovery of fresh evidence. 
The learned Subordinate Judge allowed 
the application and after allowing the 
application for review he set aside his 
previous judgment and then allowed the 
plaintiff-appellant to withdraw his suit. 
He, however, did not grant the plaintiff 
any permission to bring a fresh suit 
upon the same cause of action. The ap¬ 
peal is by the defendant under O. 47, 
R. 7, Civil P. C. The first objection 
that is taken to the order granting the 
review is that although the learned 
Judge has held that there was new evi¬ 
dence discovered, it is contended that 
the new evidence is not important evi¬ 
dence as mentioned in O. 47, R. 1, Civil 
P C. It has been pointed out in a se¬ 
ries of cases that the grounds of appeal 
to which the appellate Court must he 
confined in an appeal against an order 
granting a review are limited to those 
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be withdrawn without aoy permission 
to bring a fresh suit on the same cause- 
of action. The learned advocate for 
the petitioner takes strong exception to- 
this order on the ground that the leave 
to withdraw was granted without any 
reason whatsoever and that the effect 
of the order is that the petitioner would, 
not be able to rely upon the decision ar¬ 
rived at both by the trial Court and the 
appellate Court on first appeal in any 
subsequent suit between the parties ; or 
in other words his contention is that, 
the judgment passed between the par¬ 
ties would have operated as res judicata-, 
in any future suit which the plaintiff 
may be advised to bring against the de¬ 
fendants petitioners. The result of the 
order of the Subordinate Judge is that 
the decision of both the Courts is wiped*- 
out and he would not be in a position to- 
raise the plea of res judicata in a future 
suit. In support of bis contention two- 
.cases have been cited by the learned 
advocate. One is tho case of Satya- 
bhamabai v. Gancsh Balkrishna (2). I u 
that case a preliminary decree for parti¬ 
tion was passed on an agreement bet- 

Tk^V£ la ? L tiff and the dof °ndlant. 
Ihe plaintiff then appealed against the ; 

decree made by the trial Judge and 

then when the appeal was pending he 

withdrew the suit in the trial Court. ' 

Ihe withdrawal by the plaintiff was 
without the leave of the Court. By 
this action of the plaintiff the appellate 
Coprt appears to have been consider- 
ably embarrassed and in .^he result it 
dismissed the appeal, but determined 

n ha i the f ! C u fc °i the withdrawal was-' 
to set aside the decree of the first Court..’ 

„ a ( .l C ?“ fc ® ntiIOn befor ® the High Court 
was that there was no right of second 

appeal. The High Court restored the 

decree of the fens] Court ; nothing was, 

said in the judgment as regards the- 

power of the Court to grant leave to 

withdraw a suit at the. appellate stage.' 

Ihe next case that was cited was that of 1 

r AtV? M “ hadu -Sam Chandra Ma- 
hadu (3). That case also arose out of a 

_ Partjfctcn and there was an ad. 
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provided in R. 7, sub-R. (l), 0. 47 of the 
Code. It is contended that the order 
now appealed against is in contraven¬ 
tion of the provisions of R. 4 : First, it 
is said that the application was granted 
without a previous notice on all the 
opposite parties. That is a question of 
fact which does not appear to have been 
raised before the learned Subordinate 
Judge and no materials were brought to 
our notice on which we can hold that 
there was a contravention of that 
proviso. 

The next point urged is that there 
was a contravention of proviso (b), R. 4, 
sub-R. (2), inasmuch as the new evi¬ 
dence is not important evidence. In 
my judgment whether a new evidence 
is important or not is not a question 
which an appellate Court on appeal 
from an order granting a review is free 
to decide. Our attention was drawn to 
the case of Najidalal MullicJc v. Pan - 
chanon Mukerji (l). by the learned ad- 
vocate for the appellants in his careful 
argument. It seems to me, however, 
that it was not decided in that case that 

aCouit 0aan . a PP 0aI ^om an order 

g_rant i ng a review can decide the ques¬ 
tion whether the new evidence is an 
important matter or not. The only 

was wLt fK WaS de ? ided in that 
was what the meaning of the words 

strict proof 'in proviso (b), R. 4, sub- 

« * YV Thab waa an appeal from a 
mado u P° n a review of the 
previous decree and the learned Judges 

were quite free to give their opinion 
with regard to the value of the new 
evidence that was alleged to have been ' 
discovered. But it seems tomltha? 

gold mohurs m a3sessed at 

sion h of 0 th« aIS °, aQ a PP Iicafc i°n for revi- 

£• S3* sui ! 

the application for review and restoring intoSS*« °/ he ^• Affcor tho plaintiff 
bh ° appeal to its file. He made thf « •?? d f? ?? agreement to adjust the 

order to the following effect- that he The 5 e f P ? for wifcbd rawing the suit 

^-r^^^-^i^^f^^t^^now^ed^o in the compromise 

(iHmans Oal. 60 n — ndaskedfo^the compromise being 

. I. o. 484=21 0. w. N, 1076 . “ 4 

1930 c/64 - V • ■ (8) A * L »• 1995 Bom. 425=49 Bom*. 672.’ 
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• corded. That was done by the trial Court 
;and a decree made in terms of the com¬ 
promise. The trial Court held that the 
cplaintiff could withdraw from the suit 
if ho wished, but that his withdrawal 
would not deprive the -Court of jurisdic¬ 
tion to enquire into and record the com¬ 
promise. In that case also it does not 
^appear that the Court permitted the 
plaintiff to withdraw his suit either in 
the trial Court or in the appellate 
Court. Those cases are, therefore, no 
authority for the.proposition that where 
the Court gives permission to the plain¬ 
tiff to withdraw his suit either in the 
trial Court or in appeal in the exercise 
of.its discretion, that order can be re¬ 
vised by this Court under S. 115, Civil 
lP. C. It may be that by reason of the 
order allowing the plaintiff to withdraw, 
the advantage which the defendant 
might have gained in any subsequent 
•suit that the plaintiff might bring 
against him, is lost to the defendant, 
i.°e., the advantage of using the judg¬ 
ment in the case in his favour. But 
that is a matter which the Court which 
gave the permission should consider. 
The effect of the order simply is, as if 
the plaintiff did not bring the suit ho 
brought ; but ho cannot bring a suit 
on the same cause of action. Whether 
the judgment which has been passed in 
this case -would have operated as res 
judicata in a suit brought by the plain¬ 
tiff for establishing his title to the pro¬ 
perty for which this rent suit was 
brought, is a question which we need 
not go into. But as I have already 
stated the only effect is that the defen¬ 
dant is deprived of the advantage of 
using this judgment in his favour. I 
doubt very much whether that is a 
sufficient ground for interference with 
the discretion of the Court below in 
making the order that it has made. It 
may be that we may not approve of the 
order made by the learned Subordinate 
Judge ; but that would not be sufficient 
for interfering with that order. This 
rule is, accordingly discharged but with- 

.out costs. 

Bose, J— I agree. 

r.M./R.K. Rule discharged. 
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SUHRAWARDY AND GARLIK, JJ. 

Jnanada Prosad Mukherji —Petitioner, 

v. 

G. M . Fanner—Opposite Party. 

Civil Revn. No. 748 of 1928, Decided 
on 16th July 1928, from order of Disfc. 
Judge, Burdwan, D/- 17th March 1928. 

Civil P. C., O. 11, R. 21—Order refusing 
to strike out defence under O. 11, R. 21, 
is appealable. 

Order passed by a Court refusing to striks 
out the defence in consequence of a party 
failing to comply with an order for discovery, 
is an order appealable under O. 4tt, R. 1. When 
the legislature has not specified the sort of 
order which is made appealable, an appeal 
will lie from an order made under that provi¬ 
sion of the Code or from an order refusing to 
make an order under it. [P427 C 1 2] 

Bijan Kumar Mukerji — for Petitioner 
Sarat Chandra Basak and Hari Pra- 
sanna Mukerji —for Opposite Party. 

Judgment. —This Rule is directed 
against an order of the District Judge 
of-Burdwan dated 17th March 1928. 
The petitioner who is a pleader at Bur¬ 
dwan brought a suit against the op¬ 
posite party for recovery of his profes¬ 
sional dues. During the progress of 
the suit he mido au application under 
0. 11 for discovery of certain documents 
and order was passed by the Subordinate 
Judge before whom the *case was pend¬ 
ing for the production of some of those 
documents in Court. After a great deal 
of fight over this matter on both sides 
the documents were not produced and 
the petitioner applied under 0. 11,R. 21, 
to have the defendant’s defence struck 
out for not complying with the order 
of the Court. Tho learned Subordinate 
Judge who had passed the order for the 
production of the documents refused 
to strike out the defence on the ground 
that the documents were not very mate¬ 
rial and that they could be proved other¬ 
wise. From that order an application 
in revision was filed in this Court under 
S 115 'and a rule was granted. At 
the hearing of the rule it transpired 
that the order passed by the lower 
Court might be an appealable order and 
therefore the rule should not have 
been issued. An appeal from the order 
of the Subordinate Judge wa3 then 
lodged in .the Court of the District 
Judge of Burdwan. The learned Dis¬ 
trict Judge has held that the appeal 
ought to be dismissed on two grounds': 
first, that no appeal lay 'against the 
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order complained of under O. 43, R. 1 

(f) inasmuoh as no order was passed 

under 0. 11, R. 21. In other words 

the order refusing to strike out a defence 

was not an order under O. 11. R. 21; 

secondly, that the appeal before him 

was tiznebarred and no sufficient cause 

had been made out under S. 5, Lim.Acb, 

to extend the period for appeal before 

him. with regard to the first point, I 

do not agree with the learned Judge as 

fin my judgment the order passed by 

the Subordinate Judge refusing to strike 

off the defence is an order aopealable 

under O. 43, R. 1 (f). 0 . 11, R. 21 says 
that; 

«rl W A er0 any party faiIs to comply with any 

,nte ^ ro 8 a tories or for discovery 
the party interrogating 0 r seeking discovery 

for aa or * er to that 

trik ,? out de £ enc0 or plaint) and order 
may bo made accordingly.’* 

fhJi'tli loarn0 d Judge seems to think 
that the on y order that can be passed 

J 1 * R ■ 21 - is order striking 

out the defence; and that an order re 
fusing to strike it out is not an ovZ 
under that rule. This is not the wav 
in which the wording of O. 43 with re- 

stood CQ R° °^ 0r mafcfcers bas been under¬ 
stood by Courts. Cl. (l) 0 43 Pi 
only says " an d81 . §■ * 1 . 

tL order which T" 5 ? 116 nil “ re °' 

ordoi and no t from the other In Cl 

-\ a Xrrh r a s B he 9 e n 0 ' 

th “ 3 indicoting that au ordTlt 

f l8 '°fmUarifio c&Jft)“d $ V °? 

order rejecting or cranH^ * fr0tn an 
tion. Under Cl (j) o 41 a ° applica * 

flowed from „ ^ app “> is 

refusing fc 0 set asido fc 5 ins aside or 

( 1 ) similarly . right J ^ 01. 

asainst an , h ■ S™ 

give leave radai^R rn n £i f,,81n * lo 
under Cl f m ) To • 1^’ ^ • 30 a ^ 30 

°f 0. 43 B l whL 1D 0rpr0ting clauses 
(fj. the h h h ara wordad as Cl. 

that an a °pS 8 r are , agreed in ***»• 

under .that bL^Z a -° order made 
|rom a “ d ^also 
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an order. For instance, Cl. (r) gives a, 
right of appeal from an order passed 
under Rr.l, 2,4 or 10, 0.39. 0.39, R.l is 
almost similarly worded as O. 11, R. 24. 
It says that when in any suit it is pro¬ 
ved by affidavit or otherwise the Court 
may by order grant a temporary injunc¬ 
tion. Similarly in R. 2 (2), O. 39, the. 
Court may by order grant such injunc¬ 
tion. An order made under 0. 40, -R 1 
is, appealable-under 0. 43, R 1 ( 3 ), that 
is an order relating to the appointmeut 
of a receiver. It has been held, and the 
question is so well settled that it is 
beyond controversy, that an appeal 
also lias from an order refusing to 
grant an injunction or appoint a re¬ 
ceiver. It is useless to pursue this 
matter further for on a plain reading 
of the several clauses cf 0. 43, it must: 
be held that where the legislature has 
not specified the sort of order which 
is made appealable an appeal will lie 
from an order made under that provi¬ 
sion of the code or from au order refus¬ 
ing to make an order under it. The! 
earned advocate who appears for the 

petitioners has not seriously contested 
this view. 

The next question that we have to 
consider is if the second ground on 
which the learned Judge has based his 

judgment namely, that the petitioner’s. 

appeal before him is barred by limita- 
t.on ,9 con-eot; and if incorrect, if he. 
has committed such an error in proce- 
dure as justifies our interference with 

for "IZ * U V? ViI P * Th0 ground 

or extension of time under S. 5, Lim 

Act, is given as the mistake of the law-’ 

m revi9ion in this Court. 

Sirfi 01 f T 6 i ing o" appeaI baforQ fche 
JU<3g9 .- SUCh 4 6l ‘° Und can 
under some circumstances be a good 

ground under S. 5, Lim. Act. But in 
this particular oase the petitioner’s law¬ 
yers are streneously contending that the 
order of the District Judge that no 
appeal lies m this case is wrong in law. 

I should have thought that in view of 

the working o 0. 43. R. I (f) there could 
be no ground for doubt with regard to 
the right of appeal. But the learned 
Distnot Judges judgment shows that, 
reasonable doubt may be entertained 
on tins point. However justified the 

petitioners may be °n reJying up0Q thftj 

^ thafcVv 6 - leSal advisers> we cann ot 
say that this is a point whioh can ba. 
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investigated by this Court under S. 115 
Civil P. C. The Court of appeal below 
has certainly discretion in this matter 
and it has hold that the petitioner’s 
vakil has failed to make out a case 
under S. 5, Lim. Act. 

We have looked into the merits of the 
case in order to do substantial justice 
and we are of opinion that it is not a 
casein which in the interest of justice 
we should interfere.under S. 115, Civil 
P. C. The rule is discharged with costs 
•3 gold mohurs. Let the record be sent 
down at once. 

R.M./R.K. Rule discharged. 


fulness the effect of every instrument which 
constituted the title of the vendor and con¬ 
tained all facts upon which the title of the 
vendor depended, such facts for example as the 
death of the father where tho title has to fco 
shown to have devolved upon the son i. e. f the 
facts of that character upen which devolution 
of title depended. 

Held further : that the stipulation was not 
to be used to thrust upon the purchaser a 
property to which there was no title at all and 
even if the abstract be perfect, the stipulation 
could not debar the purchaser from enquiring 
into the title or from making an objection to 
i», if such an objection goes to the very root of 
the title, [P -129 C 2 ; P 430 C 1, 2] 

S. M. Bose and N. C. Chatterjee —for 
Appellant. 
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Rankin, C. J., and Buckland, J. 
Nilmoney Auddy —Appellant. 

v. 

Dinendra Nath Das and others— Res¬ 
pondents. 

Appeal No. 79 of 1929, Decided on 
27th November 1929, against original 
order of Panckridge, J., D/- 5th July 
1929. 

Mortgage — Equitable mortgage— Mort¬ 
gage by deposit of title deeds—Sale by 
Registrar in execution of it under condition 
that purchaser to make requisition as re¬ 
gards title and objection to it within cer¬ 
tain period of delivering abstract of title 
to purchaser—Purchaser not barred from 
raising objection subsequently if objection 
went to the root of title —Meaning of the 
stipulation explained. 

A certain property was purchased by a per¬ 
son at a sale held by Registrar of the High 
Court at Calcutta under a final decree for 
sale for the enforcement of an equitable mort¬ 
gage by deposit. The sale was held under 
certain conditions of which the important one 
required the party having the carriage of the 
proceedings to deliver to the purchaser an 
abstract of tho title, subject to further stipu- 
litiou that the purchaser would within a 
specified period after the delivery of tho ab¬ 
stract deli ver at a particular place specified 
therein a statement in writing of his objec¬ 
tions and requisitions fif any) to or on tho 
title as deduced by such abstract and to and 
in respect of the description of tho property 
and upon the expiration of such last men¬ 
tioned time (and in this respect timo was fco 
bo deemed of the essence of the contract) title 
was to be considered as apppoved and accepted 
by the purchaser subject only to such objec¬ 
tions and requisitions if any. 

Held : that tho time within which tho 
purchaser W38 to deliver his statement of ob¬ 
jections and requisitions was fco date from the 
day of the delivery of a perfect abstract*. 
Hobso>i v. Dell . (1839) 2 Beav. 17 ; Blacklow 
v Lawn, 2 Hare iO. 

Held also : that the perfect abstract meant 
an abstract which contained with sufficient 


S. C. Bose and S. C. Ghose —for Res¬ 
pondents. 

Rankin, C. J. —In this case, the ap¬ 
pellant is one Nilmoney Auddy a person 
who purchased at a sale held by the 
Registrar of this Court under a final 
decree for sale dated 8th February 1928 
for the enforcement of an equitable 
mortgage by deposit. The mortgagor 
was one Banku Behary Dhar and the 
mortgagee was Dinendra Nath Das and 
the deed deposited was a conveyance 
dated 22nd December 1893 : and the 
deed was deposited with a view to 
create an equitable charge on the one- 
third share claimed to belong to Banku 
Behary Dhar, the mortgagor. The sale 
was held on 15th March 1929 and that 
sale was held under certain conditions 
of sale of which the sixth is important 
for the present purpose. That^ condi¬ 
tion required the party having the 
carriage of the proceedings to deliver to 
the purchaser an abstract of the title, 
subject to the stipulations contained in 
those conditions. It went on to pro¬ 


ride as follows : 

" The purchaser shall, within seven days 
,fter tho actual delivery of the abstract, deli- 
er at the office of Mr. S. K. Dutt the attorney 
,f the plaintiff at No. 2, Hastings Street in the 
own of Calcutta a statement in writing of bis 
bjoctions and requisitions (if any) to or on tho 
itle as deduced by such abstract, and to ana 
n respect of the description of the property, 
,nd upon tho expiration of snch last men- 
ioned time (and in this respect time is to be 
eemed of the essence of tho contract) title 
hall bo considered as approved of and accop- 
ed by the purchaser, -subject only to such 
bjections and requisitions, it any,” 

Now, the abstract as to which I shall 
iay something in a moment was deli¬ 
vered on 19th March 1929 and that 
locument was shortly as follows : The 
•oot of title was the instrument of 22nd 
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December 1893 and that was a regis¬ 
tered kabala whereby Sreemati Abhoy 
Rally Dassey and her husband Digam- 
■bar Dey transferred the property in 
question to Sreemati Prosad Dasi Dassey 
—wife of Brojo Nath Dhar. The next 
-instrument abstracfcel is the equitable 
mortgage which is being enforced in the 
present proceedings, namely of 2nd 
September 1924. This is a letter from 
Bantu Behary Dhar to the plaintiff 
Dinendra Nath Das depositing the deed 
of 22nd December 1893 which was in 
the name of Srimati Prosad Dasi Dassey 
mother of Banku Behary Dhar by 
■way of further security for a loan of 
• Bs. 5,000 on the mortgage of some 6f 
•the trust properties of Prem Lall Mul- 
lick. On the same date, there was a 
letter from the mortgagor Banku Behary 
Dnar and one Sreemati Radharani 
Dassey to the plaintiff stating that an 
•order for sale made in a certain suit 
had been cancelled and that any claim 
on the property in respect thereof had 
come to nothing. The documents that 
are further contained in the abstract 
■are the preliminary decree in this suit, 
the Registrar’s report and the final 
•decree. 

Now, with reference to this abstract, 
'two questions arise. One is whether it 
is a perfect abstract in the sense that it 
contains with sufficient fulness the 
•effect of every instrument which consti¬ 
tuted the title of the vendor and in the 
sense that it contains further a state¬ 
ment of all the facts necessary to 
deduce a title in the vendor. That is 
•the first question. Assuming that it is 
a perfect abstract, the second question 
■arises, name 1 y, 'whether the objections 
"to the title which we have now to 
consider are objections which go to the 
root of the title and which show that 
'the purohaser would be getting a bad 

title or are objections not discoverable 
■on the face of the abstract. These two 

fc r S anS t b0CaU3e on llfch A P r >l 

* P? rcha3er fco °k an objection to 
•the effect that the abstract contained 

BrWr 3h °^ wl ? y fc - h e Property of 
imati Prosad Dasi Dassey was sup¬ 
posed to have come to ■ the hands of 
Banku Behary Dhar. As a matter of 
laot, the purchase* inspected the doou- 

55*" m ® nfcio ? ed » abstract on 
20th Maroh. A olaim was sent in on 

wehalf of Banku Behari’s sons on 11th 


April 1929 to the effect that they inhe¬ 
rited the property under their paternal 
grandmother's will, namely the will of 
Srimati Prosad Dasi Dassey. There¬ 
upon, the purchaser took out a sum¬ 
mons before the learned Judge asking 
for an enquiry into the title and for 
certain other reliefs. The learned 
Judge has refused to order an enquiry 
into the title on the ground that, by 
, virtue of Cl. (6) of the condition of sale, 
the purchaser is precluded from making 
any of his present objections to the 
title. 

The first question is whether this is 
a perfect abstract.. In my opinion.it 
is plainly imperfect. The facts upon 
which title depends, such, for example, 
a9 the death of a father where the title 
has to be shown to have devolved upon 
the son are important parts of an ab¬ 
stract of title. Nobody supposes that 
an abstract would be even reasonably 
complete, if it left out facts of that 
character upon which devolution of title 
depends. It would be idle to abstract 
a document showing a transfer by A, if 
facts are not recited showing that the 
property had vested in him. In my 
judgment, this abstraot, on the face of 
it, is imperfect by reason that it alleges 
none of the faots upon which the vendor 
relies for the purpose of showing that 
the property, prima facie the property 
of Pro3ad Dasi Dassey, became the 

P u Op0 u fcy 0f ® anku Behary Dhar. But 
the abstract is not only defective in 
that respect. It appears that one of 
the letters of 2nd September 1924 is 
insufficiently abstracted and that the 
insufficiency is extremely important. It 
appears that the letter of deposit goes 
on to use words which show or at least 
suggest that, in 1924, the mortgager 
Banku was professing to have been for 

twenty years in separate possession of 
his one.third share with a separate 
realization of rents in respect thereof, 
a olaim which points to his right in this 
property having derived not from his 
mother who was alive but in some other 
way. Now, this portion of the letter 
which purports to be abstracted was 
most improperly left out. An abstract 
which treats a letter in that way de« 
parts by a very long distance from 
being a proper or even a-fair abstract 
and, on that ground alone, I should ,be 
of opinion that this abstract does not 
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sufficiently contain tho contents even 
of the documents which it purports to 
give.. It is Quite true that the vendor 
in this case does not purport to make 
title through any will of Prosad Dasi 
Dassey and it would be entirely a bad 
criticism of this abstract to say that it 
was bad because that will was not 
abstracted. The abstract is a hopeless 
one because it fails to set forth the facts 
necessary to disclose the title which 
the vendor at the time was asserting 
and in my judgment, it is not necessary 
m point of law, to go further. 

The case law which has beeu cited to 
us is, I think, clear. We have been re¬ 
ferred to the cases of Hobson v. Bell (l), 
Blacklow v. Laws (2) ; Want v. Stalli. 
brass (3J and Pryce-Jones v. William 
• j e ff 0C t of the case law, in my 

judgment, is that the time within which 
the purchaser would be barred under 
such a stipulation as this dates from 
the delivery of a perfect abstract in the 
sense which I have -described, not an 
a jstract necessarily which shows a per¬ 
fect title (which is an entirely different 
thing) but an abstract which sufficiently 
shows all the documents and gives all 
the facts upon which such title as the 
vendor is professing is based. Even if 
in this case it could be said that the 
absence of the facts a3 to the devolu¬ 
tion of title to Banku Behary Dhar 
could be ignored, it is to my mind quite 
impossible that the purchaser should 
be held in a matter of this sort to be 
bound by the stipulation as to time 
when one linds that this abstract in 
dealing with the letter of 2nd September 
1924 deliberately conceals a part of the 
document which would call the purcha¬ 
ser's attention to the very question 
whether or not this mortgagor could 
make a title through his mother or 
whether such title as he had had come to 
him in another way e. g., by devolution 
from his father or by more adverse pos¬ 
session. It is quite out of the question 
that the purchaser should be bound by 
tho stipulation as to time when the 
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Assuming that these points could be 
got over, there would remain the further 
question whether, if this abstract cou?d 
be tieated as a perfect abstract, Cl. (6)' 
o. the condition of sale would debar 

tiM^ PU *T| haSei fr ° m an en( f uil 'y into the 
t tie. It seems to me that, if the pur- 

tiM« 0r 1S h aS,il “ 8 for an 0 nquiry into the 
title, when that enquiry has taken 

place, the Court will be in a better posi¬ 
tion to say whether the position here is 
that the vendor has got a good title 
which requires to be strengthened or 
supplemented in various ways. If it be 
true that there is no proper devolution 
of the title from the mother, then, of 
course, no title at all his shown and the 
cases seem to show that such a stipula¬ 
tion as this is not to be used to thrust 
upon the purchaser a property to which 
there is no title at all. The case before 
Joyce J Pryce-Jones v. Williams (4). 
has been relied upon for the proposition 
that, unless the objection is a 3 to the 
document which is the “root of the 
title,” the clause will prevent the pur¬ 
chaser from asserting his objection. I 
doubt extremely whether that is the 
correct distinction. The case itself was 
one in which the equitable title was 
clear but by reason of the absence of a- 
formal assignment the legal estate was^ 
technically on the Crown and the Court, 
was satisfied that it could be got in. 

In these circumstances, I am of opi¬ 
nion that this appeal should be allowed 
with costs and that we should direct 
an enquiry into the title. Any further 
relief that the purchaser may desire in' 
the matter, he will obtain on the origi¬ 
nal side. We set aside the order of 
costs made by Panckridge, J., and the- 
costs of both parties in the application^ 
before Panckridge, J., will bo dealt with 
under Chap. 27 of the rules of this- 
Court and will depend upon the result, 
of the application. 

Buckland, J.—I agree. 

v.B./R.K. _ Appeal allowed. 

(4) [1032] 2 Ch. 517 = 71 L. J. Ch. 762 = 50 
W. R. 586=87 L. T. 260. 


abstract does not even deserve the epi¬ 
thet of being candid as regards the 
document with which we are dealing. 

ll) [1339] 2 Boav. 17 = 3 Jar. 196 = 8 L. J. 
Ch. 241, 

'2) [1842] 2 Haro 40. 

(?) [1873] 8 Ex. 175=42 L. J. Ex, 103 = 21 
W. R. 685=29 L. T. 293. 
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Pearson and Mallik, JJ. 

Monohar Mandal & another —Accused- 

v. 

Emperor —Opposite Party. 

Capital Sentence Case No. 6 of 192^ 
and Appeal No. 918 of 1929, 
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(*) Evidence Act, S. 114, Ulus, (b)—Case 
ja&ainst accused ^ depending upon whether 
^approver’s story is corroborated in material 
particulars — Most careful investigation is 
required with regard to identity of accus* 
-ed person. 

Where the case against accused depends on 
the view taken as to the corroboration of the 
.approver’s story in material particulars, and 
whether it is such, taken along with the other 
-facts and circumstances, that it can be relied 
upon as bringing home the guilt for the 
crime, the corroboration of the approver’s 
€tory requires most careful investigation upon 
tfhe question of the identity of the accused 
persons as participators in the occurrence. 

[P 432 C 1] 

(b) Criminal P. C., S*. 297 and 298— 
Simple language should be used by Judge 
nvhile charging jury—If opinion is expressed 
•by him jurors should be made aware that 
-they are sole judges of facts. 

Tho duty of a Judge is to help the jury to 
arrive at a proper verdict of the facts, and 
with that in view it is far better to use the 
plainest and simplest language in his charge. 
Also if he does express his opinion on the facts 
die should do it in such a way as makes it quite 
clear to the jurors that ho is not in any way 
■seeking to usurp their functions or to interfere 
in matters the decision of which is exclusively 

within the competence of tho jury itself. 

[P 432 C 21 


Nakulsswa 


C. Taluqdar and 
Shome —for Accused. 

Khrtndkar and Anil Chandra Roy 
■Chaudhun—lov the Crown. 

J , Ud ! m ^ t ^ hi3 is a reference 
under S. 374 Criminal P. C., in the case 

of accused 2 Monohar Mandal and 

Kahcharan Mandal ; the former was 

•charged with the offence of murder of 

-one Ratikanta Biswas under S. 302, I. P. 

<>., and Kali Charan under S. 302/114 

Jw ] ’ U u y f ° Und unan imously 

thaf both Monohar and Kalicharan in¬ 
stigated the murder and were present 
At the place of occurrence : a majority 

at In i UDd th -^ ^ onohar actually shot 
at and committed the murder of Rati- 

Janta while the minority of 4 gave him 

the benefit of the doubt as to gether 

the'death y S? the Sh °‘ which -ueed 
After n h ® 0CCUrr ©nC6 took place 

After nightfall somewhere about 8 or 

tails V: ° n 1 h ?* ay 1929 ‘ Por th « de- 

pendon ?h Pr ?T Q ° n ma9t need8 de - 
pendIon the statement of the anm-ovar 

one Santosh Bain who was present. 

annrna^Tu- 0 Santosh, Monohar had 
t , ln Magh with in form a- 

. K al>oharan was offering 60 
tor obtaining a gun and Rs. 140 for the 
jpurder of Ratikauta. Accordingly one 
Oareknsta of Bhalua was approached 


but he declined to make over his gun 
and a similar attempt from one Sukb- 
lal came to nothing. Then the ap. 
prover goes on to say that in Falgoon 
be accompanied Monohar to the house 
of one Ram of Barakhalsi, and from 
him stole a gun which they proceeded 
to conceal in a hay stack of one Hiralal 
Bairagj. Monohar then gave Santosh 6/. 
Thereafter powder was purchased and 
three lead bullets prepared by Monohar. 
Then one day they setoff .to effect 
their purpose but on the way Monohar 
thought the gun -was overloaded and 
the head of the ramrod broke off in the 
barrel, so it had to be fired off to clear 
it and the result was a crack in the 
stock. Nothing was done on that oc¬ 
casion and the gun was hidden in the 
old place. Then Monohar made two 
more bullets and put a new head on the 
ramrod. On two other occasions they 
set out with the gun powder and bul¬ 
lets but nothing came of it. 

Then on Saturday the day of the oc- 
currence Santosh says he was summoned 
by Mocohar and ' found Kalicharan 
theie. A little after sunset they two 

wenttoHiraialsbari.got the gun and 
set out, they crossed the Khal by a 
bamboo bridge and met Kalicharan near 
the house of one Nim Chand. Monohar 
loaded the gun, while Santosh spent 3 

Then m fH« iu ^V\! t0 light a 

Then the three of them went to Rati- 
kanta s ban near by Ratikanta was at 
time busy mg . himself about tho 

Thl i the °uter ■ house. 

terftn^? k°w"u hufc With hiS f00fc on the 
verandah. He began to smoke and a lamp 

was near by. Then tho three advanced 

to the cover of a ruined hut with a mat 

screen distant only 5 or 6 cubits from 

where Ratikanta was. Then Monohar 

fired the gun and shot Ratikanta who 

died practically at once. The three 

than fled. Kalicharan going off to- 

wards his house, while Mauohar and 

Santosh taking the gun swam over the 

khal and hid the gun in the stack of 

one Haroboia and also buried the pow- 
der flask in Santosh’s bari. The neigh¬ 
bours collected on the spot and the first 
information was given at the thana 2 
miles away, at 10 p. m. that evening by 
a man named Mandar Tarafdar. The 
case against the accused depends on* 
the view taken as to the corroboration 
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of the approver's story in material 
particulars and whether it is such 
taken along with the other facts and 
circumstances that it can be relied 
upon as bringing home the guilt for the 
crime to the two accused persons. 

As regards some particulars there is 
undoubtedly corroboration. The gun 
and powder flask were produced follow¬ 
ing the statement of Santosh. There is 
a crack in the stock which had become 
larger, according to the owner, since the 
gun left his possession. There was the 
new ramrod head. The bullets were 
recovered in and just outside the hut, 
and the gun expert says they must have 
been fired from a close range 'of about 
aix yards from a single barrelled gun. 
We have also the F. I. R. dated 5th 
March 1929, given by Ramcharan 
Mandal about the theft of his gun: 
some . pieces of lead discovered in 
Monobar’s house: and some matches 
picked up where Santosh said he had 
lighted a cigarette. 

It is upon the question of the identity 
of the accused persons as participators 
in the occurrence that the corroboration 
of the approver’s story requires most 
careful investigation. In one matter 
regarding dates there are certain incon¬ 
sistencies or contradictions in his state¬ 
ments. (Here the judgment discussed 
evidence and then proceded). As presen¬ 
ted to us in the argument, the case 
against the accused really turns upon 
whether there should be considered to 
be sufficient corroboration of the ap¬ 
prover upon the question of identity of 
the accused, and upon a careful weigh¬ 
ing of the matters above mentioned we 
are of opinion that the proof is not 
sufficient to exclude a reasonable doubt. 
Both the accused are acquitted and we 
direct that they be forthwith set at 
liberty. 

We cannot leave this case without 
pointing out to the learned Judge that 
in some particulars his charge has laid 
itself open to attack in this Court. It 
has been described to us as dogmatic, 
as couched in highflown language and 
as calculated to prevent the jurors from . 
performing their duty as Judges of fact. 
In certain passages it reads more like a 
judgment than a charge, and in others 
appears to be a downright imposing of 
the Judge’s opinion upon the mind of 
the jurors. For instance upon the 


question of the variations in the evi¬ 
dence as to the time when the attempt 
to bring in Harekristo was first made a 
difference of two months the learned 
Judge says: 

It sarves to demonstrate how confused per¬ 
sons of the rank and status of Santosh'and' 
Harekristo may be in respect of time. " 

Again, some point was made by the- 
defence that the two mistresses of 
Monohar and Santosh were not called as 
witnesses : the learned Judge in dealing, 
with this doe3 not refer to the presump¬ 
tion that the jury might draw if 
witnesses were not called who ought 
to have been called, but puts it to the* 
jury in this way; 

“ If it is true that the former weto the mis¬ 
tresses of Sautcsh and Monohar and that 
Hiralal tolerated the visitations at his house 
the presumption surely is that they would be- 
hostile to the prosecution and not likely to* 
support any case tending to cause restriction of 
the liberty of the two persons. " 

Then again there are portions of the- 
charge where the language is, to say the. 
least, imaginative and fanciful. That- 
appears in the opening portion of the* 
charge aud in charging the jury as to 
the benefit of the doubt, the .learned. 
Judge concludes his remarks by saying: . 

“You will notice the use of tho term , . - 
"reasonable." It is possible, gentlemen, to- 
doubt anything, tho revolution of the earth 
around the sun or on its own axis, that life 
itself is nothing moro than a vain chimera, 
or that a deity exists, but tho doubt contem¬ 
plated in this principle of law is ono that is 
reasonable, that is, ; where definite choice 
after due meditation is not possible, the 
doubt which is akin to the conclusion arri¬ 
ved at in a syllogistic dilemma. " » 

That is more likely to confuse the 
jury than to assist them, even if it was 
properly translated to them. The 
learned Judge should bear in mind that 
his duty is 'to help the jury to arrive at 
a proper verdict of the facts, and that 
with that in view it is far better to use 
the plainest and simplest language; also 
that if be does express his opinion on 
the facts ho should do it in such a way 
as to make it quite clear to the jurors 
that he is not in any way seeking to 
usurp their functions or to interfere in 

matters the decision of which is exclu¬ 
sively within the competence of the, 
jury itself. The reference is, accord- 
ingly, rejected und the appeal allowed, 

S.N./R.K. Conviction quashed.. 
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C. C. Ghose and'Guha, JJ. 

Mahammad Jalaluddin Alandal and 
others —Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 850 of 1929, De¬ 
cided on 1st April 1930. 

Penal Code, S. 366 — Judge charging jury 
under S. 366 and explaining whole section 
to them need not suggest that if they find 
girl not compelled by force to leave father's 
house, they should proceed to consider 
whether deceitful means were practised 
upon her and thereby induced to leave 
father's house. 


Seduction is a comprehensive expression and 
it does not exclude the possibility -of deceitful 
means being used in order that seduction may 
bo practised with effect. Where, therefore, a 
Judge charges the jury under S. 3G6, and ex¬ 
plains the whole section fully to them, he need 
not suggost that if they find that the girl was 
not compelled by force to leavo her father’s 
house they should next proceed to consider 
whether deceitful means had been practised 
upon her by the accused and whether by such 
means sho was induced to leave her father’s 
house. .[P 434 0 1 ] 

Mrityunjoy Chatterjec — for Appel, 
lants. 


M. Banerjee—ior the Crown. 

Judgment, The appellants in thi 
case have been convicted under Ss. 36i 
and 368,1. P. C.,.in manner following 
that is appellant 1 Md. Jalalnd 

^ aS k eea conv i cfc cd unde 
o. 366 and sentenced to rigorous impri 
sonment for five years and to pay a fin 
of Rs. 200 or, in default, rigorous impri 
sonment for six months and appellan 
A Kazi Md. Anwarul Huq, has beei 
convicted under S. 368 and sentenced t< 
rigorous imprisonment for five years am 
to pay a fine of Rs. 200 or, in defaul 
rigorous imprisonment for six months 
ihe point taken on behalf of the appel 
lant is a short one and in order to un 
derstand Mr. Chattel's contention, ifi: 

theTacttf t0 S ° fc ° Ufc at somelifctIe lengtl 

I6a p pears that one [Tarapada had , 
widowed daughter, the age of whom, ac 
cording to the medical evidence, is unde 
-Lb. Her name is Lilabati. She wa: 

^d r hn^K Vhen Bhe WaS ODly nine yeari 
old but became a widow within a yea 

SL.i- “ arria g 0 - Since then she hac 

nndfiiv 108 atth ® hou3eof her lathe: 
under his care and guardianship. Th< 

naS 3 lud f iD aQd anofcher persor 
named Badaruddm who was acquitted 
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by the jury were of the same village. It 
appears that Lilabati complained to her 
parents of Jalaluddin having cutjoke3 
with her. This was brought to the notice 
of the village gomasta, as the result of 
which Jalaluddin was remonstrated with 
and he kept quiet for some time. But 
he commenced after an interval cutting 
jokes at the girl. On the night of the 
occurrence at about 8 or 9 p. m. Lila¬ 
bati came out of her father's house to 
ease herself in a lane between that 
house and the'house of her uncles. The 
girl’s story is that as soon as she had 
eased herself, the accused Jalaluddin 
suddenly fell upon her and gagged her 
mouth with one hand and caught hold 
of her arms with the other and began to 
drag her along the lane towards the 
other end of it which opened into the 
garden of a doctor named Rasik Sheikh. 
When she had been dragged by Jalalud¬ 
din along the lane a few cubits, the ac¬ 
cused Badaruddin joined and both the 
accused then dragged her to Jalaluddin’s 
house. 

There sho was pushed into a room and 
ravished by Jalaluddin on threat of death 
if she cried.. Later on, she was taken 
by Jalaluddin and Badaruddin to a village 
called Bamanpara where she was made 
oyer to the accused Anwar at about mid¬ 
night. Anwar was asked to keep the 
girl in his house. It is further alleged 
that on the way to Bamanpara the girl 
was asked by Jalaluddin to say to the 
police if they would enquire iuto the 
matter that she had become a convert to 
Mahomedanism and would marry Jalal¬ 
uddin of her own aocord in nika form. 
It appears that the girl was kept in An¬ 
war's house during the night and the 
following day. On Tuesday night fol¬ 
lowing she was taken outside Anwar’s 
house where she met Jalaluddin and 
Badaruddin. Jalaluddin told her that 
the nika marriage had to be postponed 
and he reminded her again what she was 
to tell the police if they should arrive 
at the scene. On Thursday the police 
recovered the girl from Anwar's house 
and she went home. On these facts, the 
aocused, namely, the two appellants be- 
fore us and the said Badaruddin were so^t 
up for trial before the Sessions Court 
under Ss. 363, 366 and 368,1. P, C. Now, 
the learned Judge, after explaining the 
ingredients whioh had to be proved 
under S. 363, reminded the jury that 
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the case coukl only be proceeded with if 
the jury found affirmatively that tlie 
girl was below 1G. If, on the contrary, 
upon tho evidence before them they 
came to the conclusion that tho girl was 
above 1G, then there was no case under 
S. 3GJ but the jury would have to con¬ 
sider whether the girl had been abducted 
under R. 3GG. 

It is with reference to the charge 
under S. 3G6 that tlie present complaint 
by Mr. Chatterjee has been made. Ho 
says that tlie whole case under S. 3G6, 
according to tho prosecution, wa3 that 
the girl had been compelled by the ac¬ 
cused by force to leave her father’s place 
and that there was no suggestion what¬ 
soever in the evidence on behalf of the 
prosecution that she had been led to 
leave her father's house by deceitful 
means being practised upon her by tho 
accused. Now, it is perfectly true that 
tlie prosecution case at first sight would 
seem to indicate that tho case, if it had 
to be brought under S. 36G, was one of 
tho girl being compelled by force to 
leave her father’s house. But the entire 
'case was put before the jury and it is 
not suggested that in the presentation 
of the facts relating to tho occurrence in 
question, the learned Judge has not been 
particularly fair and scrupulous. There 
is no complaint made on that score. Tho 
complaint is that it should have been 
Suggested to the jury that if they found 
that the girl had not been compelled by 
force to leave her father’s house, then 
they should next proceed to consider 
whether deceitful means had been prac¬ 
tised upon her by tho accused and whe¬ 
ther by such mean3 she had been induced 
to leave her parent's house. Tho section 
|speak3 of force being used and of com¬ 
pulsion under force. Tlie section also 
speaks of a girl having been seduced to 
leave her parents house with a view to 
illicit intercourse. Seduction is a com¬ 
prehensive expression and as one under¬ 
stands the matter, it certainly dees not 
exclude tho possibility of deceitful moans 
being used in order that seduction may 
bo practised with effect. 

In that view of the matter, can it be 
suggested that the learned Judge in his 
charge to the jury in respect of this 
particular portion has used words which 
amount to misdirection. In our opinion, 
the learned Judge was bound to explain 
tho section to the jury comprehensively 
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and fully after presenting the facts to 
them for consideration. The jury were 
the masters of the situation and thov 
were to consider whether under all the 
cii curasfcancos, tho accused were guilty 
under the sections charged. We think 
there is no substance in Mr. Chatterjee’s 
contention. Tho appeal, accordingly, 
fails and must stand dismissed. 

s.N./r.k, Appeal dismissed. 
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SUHRAWARDY AND PAGE, JJ. 
Jalanullah and osiers—Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 390 of 1929, 
Decided on 11th December 1929.’ 

(a) Criminal P. C., S. 297—Charge, to 
jury must be few, simple and eauily capable 
of explanation to jury — Multitude of 
charges confuses jury and causes mistrial. 

In a case triable by a jury, the charges 
should bo few and simple, and so roadily 
capable of explanation by the Judge that tho 
jury will hive no difficulty in aoprecUting the 
law which they have to apply to the fac;s of 
tho case before thorn. The chargo should 
shortly state tho salient points in tho case, the 
ovidence adduced in it and the points for de¬ 
termination to tho jury with -reference to tho 
law. A multitude of charges covering offences 
subtly distinguished from ono another is 
onough to confuse a jury and cause a mis¬ 
trial. [P 435 0 1 ; P 436 C 1] 

(b) Criminal P. C. S. 298—It is the duty 
of Judge to place facts clearly before jury 
and explain law with reference to points of 
determination—Merely reading out head- 
notes or portions of reported cases is dan- 
gerous—PIea of private defence — Merely 
indicating argument is not aufficient—Law 
about must be explained. 

It is tho duty of the Judge in his charge to 
tho jury to place tho facts clearly and oxplain 
the law with roforance to tho points for deter¬ 
mination. Tho Judge must tell the jury how 
they should apply tho law to the facts found 
by them. Tho practico of reading out head- 
notes or other portions of tho reports of a case 
is a dangerous practico likely to confuse tho 
jury. But the Judge may toll tho jury how to 
apply the law laid down by the decisions of 
tho High Court to tho facts of tho particular 
case. 

When the defonco takos up a plea of private 
defence, it is a sorious defect if the charge 
merely indicates the argument but does not 
direct the jury how they are to apply tho law 
in deciding tho guilt cr otherwise "if they find 
facts giving rise to tho right of private defence. 

[P 435 C 2] 

Camell and Hcmendra Kumar Das —* 
for Appellants. 

Satindra Nath Mukcrjec — for the 
Crown. 
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Suhrawardy, J.—la this case the 
appellants who are 18 in number were 
tried along with another accused on 
various charges which are too numerous 
to mention. They wore convicted by 
tho unanimous verdict of the jury and 
sentenced to different terms of imprison¬ 
ment by tho Judge. The accused who 
has not appealed before us was sentenc¬ 
ed to pay a line which has been .paid. 
There are various grounds taken before 
us on behalf of the appellants, but it is 
necessary to refer to a few of tlmm in 
order to show that the trial has not 
been conducted in the way in which it 
should have been. The first is with re¬ 
gard to the charges framed against the 
accused. There were 11 charges fram¬ 
ed in this case and each accused was 
charged with nob les3 than eight of the 
offences covered by some of the charges. 
The charges were under Ss. 301, 147, 
148, 323, 324, 304/149, 304/109, 323/109, 
324/109, 304/114 and 147/114. This im¬ 
pressive array of charges is enough to 
'confuse any jury. 

The case for the prosecution was 
that the accused in a body attacked 
the party of the deceased who were 
said to havo been in possession of 
the land in dispute, and in the course of 
the riot accused 1 struck a blow ou 
the head of the deceased which ultima¬ 
tely t roved fatal. The case as made 
out by the evidence was a simple one 
and it was not necessary to charge the 
accused with so many offences some of 
which it is difficult to distinguish from 
some others. We have on several - oc- 

jcasions condemned the practice .of hav¬ 
ing a long series of charges in a case 
(triable by jury as it is likely to con- 
ijuse them. In oho present case tho 
learned Judge has devoted eight pages 
; 0 t his charge to the explanation of 
jthe several sections of the Penal 
Code. Now to refer to some of those 
charges, tho accused have been charged 
under S. 304/109 and they havo also 
boon charged under S.. 304/114. There 

not enough explanation of the fine 
distinction between Ss. 109 and 114 
with the result that the jury have 
convicted one of the appellants accused 
2 under S. 147/L14. The case against 
that accused is that he is the 
landlord of the deceased and he took 
men with him to the place of occurrence 
and gave order to boat the decease! and 


liis party. On these facts ho could either 
bo convicted under S. 117/109 or under 
S. 147 being member of ail unlawful 
assembly. This indicates that tho jury 
were not able very well to appreciate 
the law as propounded by the’Judge. 

Then there is tho more serious defect 
in tho charge which it is difficult for us 
to overlook. The defence argued that 
if the jury believed that tho deceased 
was dispossessed tiie day previous to 
the occurrence and the accused roapo l 
the paddy on the field and stacked it 
and on the day of occurrence the decea¬ 
sed with a number of men catno to 
snatch the paddy away, tho accused hal 
the right of private defence to resist 
force by force, and the offence they 
would have committed would be one of 
trespass but not of rioting. The learn¬ 
ed Judge in his charge mentioned this 
argument on behalf of the defence and 
then it appears ho referred to some 
decisions of the High Court which are 
not before us and which we cannot say 
are how far applicable to the facts of 
this particular case. He gives no fur¬ 
ther directions on the questiou raised by 
the defence. It is the duty of the 
Judge to tell the jury how to apply the 
law to the facts found by them. In a 
case like this he would bo wauting in 
the proper discharge of his duty to the 1 
jury if he places the proper facts to the 
jury without telling them how they 
should decide tho guilt or otherwise of 
the accused on the law. In the caso of 
Meher Sardar v. Emperor (l) the prac-i 
tice of referring to reported decisions' 
has been condemned. It is not neces-' 
sary for mo to go so far as to say that 
there is any bar to the Judge in ex- 
plaining the charge to the jury what 
particular view was taken by the highest 
Court of the land, but be must tell the 
jury how.to apply the law laid down b> 
tho decisions of this Court to the facts 
of the particular caso. The learned 
Judge in the case before us has not 
helped tire jury to apply tho law if they 
found that as/ a matter of fact tho 
deceased was dispossessed the day pre- 1 
vious to tho date of occurrence. This 
seems to me to be a very serious matter; 
because we do not know what view of 
the facts the jury took. It may ha that 
they belioved that the deoeasod was all 

(1) [1912] 10 07W7N~46=13• I. O. 218=1* 
• Or. L. J* 
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along in possession in spite of the rent 
decree. It may be that they believed 
that the landlord who had obtained 
this decree against the deceased, by get¬ 
ting symbolical possession through the 
civil Court had succeeded in dislodging 
the deceased from tiro land previous to 
the occurrence or some day previous to 
it, but still as the accused in a body at¬ 
tacked the deceased and committed 
murder, they should be convicted of the 
offences with which they were charged. 

Wo should also refer to the way in 
which the charge was delivered to the 
jury. As we have observed the case is 
not a very difficult one though the evi¬ 
dence is voluminous. The charge should 
have shortly stated the salient noints in 
the case, the evidence adduced in it and 
the points for determination to the jury 
with reference to the law. The learned 
Judge it seems delivered a very long 
charge which, though a careful one, may 
jhave the effect of confusing the jury as 
|to the way in which th9 law should be 
^applied to the case. We find that the 
trial was a very protracted one and 
entailed a great deal of time and ex¬ 
pense but we regret that we have to 
interfere in this case because of the 
defects in the charge we have pointed 
out. 

We accordingly set aside the convic¬ 
tions and sentences of the appellants 
and direct that they be retried. The 
appellants will remain on the present 
bail until further orders from the Ses¬ 
sions Judge. 

Page, J. —I am of the same opinion, 
and I think that it is desirable 
to emphasise one aspect of this case. 
From an examination of the proceed¬ 
ings it appears that -the ultimate 
cause of this mistrial was the multi¬ 
plicity of charges upon which the 
accused were put on their trial. The 
mere enumeration of the offences with 
which the accused were charged, and 
which the jury had to take into con¬ 
sideration, is in itself sufficient, in my 
opinion, to justify this Court in holding 
that a summing up such as that deliver¬ 
ed by the learned Judge was bound to 
confuse the minds of the jury as to the 
issues which they had to determine be¬ 
fore they could bring in a verdict in 
respect of the accused or any of them. 
It is of the utmost importance that pro¬ 
ceedings in a criminal trial should be as 


simple as possible, and that the Judge 
and the jury should not be compelled to 
wade through a morass of.confused and 
varied charges. The practice in the 
moffusil appears to be to lump together 
and to try the accused upon as many 
charges as the ingenuity of those whose 
duty it is to frame them can devise. 
This practice has repeatedly been con¬ 
demned, and for the reason that where 
an accused person is put upon his trial 
the charges against him should bo so 
clear and so readily capable of explana¬ 
tion by the trial Judge that the jury 
will have no difficulty in appreciating 
the law which they have to apply to the 
facts of the case before them. In this 
case the nature of charges against the 
accused has been referred to by my 
learned brother, and the trial Judge in 
his summing up proceeded apparently 
to give an exposition of the law of in¬ 
ordinate length upon each of these in¬ 
tricate and confused charges. 

Having regard to the nature 
of the charges and the manner in 
which the learned Judge endeav¬ 
oured to explain their meaning I do 
not believe that the jury could have 
understood the law which was to 
be applied to the facts of the very 
simple case before them. It would be a 
much better practice, I think, that those 
responsible for framing charges against 
an accused person should make them not 
as numerous, but as few, as possible, for 
such a course would obviate what other¬ 
wise must often result in a misunder¬ 
standing of the law on the part of the 
jury. The learned Judge in this case, 
however, notwithstanding his lengthy 
exposition of the law does not appear 
adequately to have discriminated bet¬ 
ween the different charges preferred 
against the accused, and not content 
with leaving to the jury all these 
charges with an insufficient explana¬ 
tion of their meaning, the learned Judge, 
after expounding what he himself stat¬ 
ed to be an intricate matter of law re¬ 
lating to the right of private defence, 
proceeded to read to the jury head notes 
of a number of cases decided in this 
Court with a view apparently to enable 
the jury the better to appreciate the 
meaning of the doctrine of the right 
of private defence in rolation to the 
particular facts of the case before them. 
Of course, it is often useful to illus- 
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trato the meaning of a legal doctrine 
by relevant example culled from the 
books or stated by the learned Judge in 
his own words, but the practice of read- 
ing out head notes or other portions of 
the report of a case not before them to 
the members of the jury is a dangerous 
practice which is to be discouraged as 
more likely to mystify than enlighten 
the jurors. In tin present case the 
effect of so doing must have been 
to plunge the facts of the case stiil 
more deeply into a legal morass, and 
make confusion worso confounded. 

The result is that the time spent upon 
this case has been wasted, and it is to 
be hoped that when the retrial takes 
place this simple case will be placed be¬ 
fore the jury in a manner and in a pro¬ 
ceeding where the issues before them 
are clearly defined and the jury need 
have no difficulty in applying their 
minds to the facts of the case in order 
to ascertain whether the accused are 
guilty or not guilty of the charges 
which are framed against them. 

R.M./rk. Order accordingly . 
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C. C. Ghose and Guha, JJ. 
Mohiuddin and another — Appellants. 

v. 

Emperor 


Criminal Appeals Nos. 2 and 3 of 1930 
Decided on 8th April 1930, against ordei 
of Sess. Judge, Bakargunge. 

Criminal P.C.. S. 423 (2)-P 0 wer. of High 
Court in appeal from verdict of jury are 
limited to charge and miidirection. 

The High Court’s powers of interference in 
an appeal from the verdict of tho jury are 
fitricfely limited and can only arise if the ac¬ 
cused succeed in showing that there are mis¬ 
directions in tho Judge’s charge to the jury. 

(b) Penal Code, S». 366 and 37?—Quel- 

faelow f 1d 8e .k f | B, [ VCry “» lerial » nd ‘f girl 
below 14 that .she was love •mitten, wrote 

love letters and con.ented i, immaterial in 

♦ i„n fl ^f C k ar80 U ? d ° r Ss ’ 866 aud 3 76. the ques- 
H thf iS • T ° f A h0 g,rl is very material and 
6ho h mav le9 t than , 14 y° a ” of age, although 
lova^LoT h * >n lovo 8 ' m ‘tton aud wrote 
AM anA IWA c ° nsent to acts roferred to in Ss. 
3C6 and 876 is In law immaterial. [P 441-C 1] 

i. lot£r im,n * 1 C ’ S ’ ^78—Provided there 

ff c t that jury were cho.en 

whL'^nr. l ^°‘ e t<> read English 

i«*ue di. l,t ? °- f i’aodwnting wa« fact in 
«**ue does not vitiate constitution of jury. 

thf'^W thera '? ! °ttory. the mere fact that 
3 Court proceeded to choose jury from 


amongst; those able to read English, on the sug* 
gesticn cf the Public Prosecutor to which the 
counsel for the accused consented as there were 
certain documents in English and identity of 
bandwriting of which was fact in issue, does 
not in any way vitiate tho constitution of jury 
and amount to excess in exorcise of inherent 
powers that the Court has in ensuring a fair 
trial or infringe in any wav the provisions of 
S. 278. ' [P 440 Cl] 

T7. Gregory, C. Bagram , E. Mingail, 
N urul Hug, Amiruddin Ahmad and 
Atikulla —for Appellants. 

D . N. Bhattacharyya —for the Crown. 

S. C. TaluJcdar and. Radhikciranjan 
Guha —for Complainant. 

C. C. Ghose, J. — In appeal 2 cf 
1930 tho appellant is od6 Mohiuddin 
Ahmed and in appeal 3 of 1930 
the appellant is one Hemayetuddin 
Mukhtear. They have been found guilty 
by the jury in the proportion of 3 to 2 
in manner following: the accused Mohiud- 
din and tho accused Hemayetuddin 
have both been found guilty under S. 
120-B read with S. 366, I. P. C., the ac¬ 
cused Mohiuddin guilty under Ss. 366 
and 376, I. P. C. and the accused 
Hemayetuddin guilty under S. 366/114 
I. P. C. The learned Sessions Judge, 
agreeing with the verdict of the jury, 
has convicted both the accused under 
the sections referred to above and be 
has sentenced them as follows: the ac¬ 
cused Mohiuddin to suffer rigorous im¬ 
prisonment for a period of two years on 
each of tne three charges, namely* under 
Ss. 366 and 376 (two counts) and to suf¬ 
fer rigorous imprisonment for a period 
of 18 months under Ss. 120-B/366. I. P. 
C,. the sentences to run concurrently: 
the accused Hemayetuddin to rigorous 
imprisonment for a period of 18 months 
on each charge under Ss. 120-B/366 and 
366/114, I. P. C., the sentences to run 
concurrently. 

Against this conviction and sentence 
the above appeals have been preferred 
to this Court, They have been sepa¬ 
rately argued before us by Mr. Bagram 
and Mr. Mingail on behalf of the accused 
Mohiuddin and by Mr. Gregory on be¬ 
half of the accused Hemayetuddin and 
the main point that has been argued in 
these appeals is that the selection and 
empanelment of the jury in this case 
were irregular and unwarranted by law. 
Various other points were taken and in 
order to understand these other points, 
which will be indicated later on, it is 
necessary to set out the facts shortly. 



September 1928 to 22nd December 192S 
lie need to occupy a house at Barisai 
""Inch was text door to the house c( a 
Deputy Magistrate named Moulvi Pana- 
nlla. With him were his wife and his 
daughter named Sovana, an unmarried 
girl aged about 13 years and odd months. 
The adjoining house which was occu¬ 
pied a3 stated above by Moulvi 
Panaulla, was only a few cubits off. 
Moulvi Panaulla had with him his wife 
named Latifa, and there used to live in 
Moulvi Panaulla's 'house the accused 
Mohiuddin who is said to be a cousin of 
Latifa. It is stated that Latifa, who is 
a young lady aged about 1G or 17 years, 
used to come to Babu Cham Chandra 
Roy’s bouse and visit the latter's wife 
and daughter and Sovana used to visit 
Latifa at the latter's house. The ladio3 
of the two houses apparently became 
very friendly and Sovana was introduced 
by Latifa to Mohiuddin and to one 
Golapjan who is Moulvi Panaulla’s sis- 
tor-in-law. On one occasion Mohiuddin, 
Latifa and Golapjan took Sovana to see 
an exhibition which was being held in 
Barisai. On two other occasions these 
four persons went to a local theatre in 
the evenings, all four of them going in 
the same carriage, They returned from 
tbo theatre shortly after midnight. It is 
said that on all these occasions Sovana 
had her mother's permission to go with 
Mohiuddin and his party. Be that as 
i may, Mohiuddin and Sovana fell in 
love with each other and there followed 
exchange of letters between Sovana and 
Mohiuddin. These letters, at any rate, 
a large number of them, are exhibits in 
this case and have been marked Z. The 
letters written by Sovana are addressed 
“Planer Mobi,” “Praner Swami” and in 
such like terms and they breathe ardent 
and passionate love. Some of these 
letters ultimately came to the know¬ 
ledge of Scvana's father: but before that 
he had apparently noticed that Mohi- 
uddin was paying undesirable attentions 
to his daughter Sovana. He thereupon 
brought the matter to the notice of 
Moulvi Panaullah and asked him to 
send Mohiuddin away, 

This, however, Moulvi Panaullah was 
for various reasons, not in a position to 
agree to; and Babu Charu Chandra Roy 
thereupon removed to a honse, a short 
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distance away, near the house of one 
Bazlur Rabaman, River Police Inspector 
in Barisai. Meanwhile Mohiuddin used 
to come and peep through a window 
into the inner apartments of Cham 
Babu’s house and he renewed sending 
letters to Sovana through Bazlur Raha- 
man’s servant Hariz. It appears 
Mohiuddin on one occasion sent a gold 
ring to Sovana which, however, was 
made over by Sovana to her mother 
who again made it over to Charu Babu. 
This fact was brought to the notice of 
Moulvi Panaulla and the latter even¬ 
tually i. e.. by the middle of April 1929, 
sent Mohiuddin away to his home in 
Kuligram in the District of Rangpur. 
On 30th April 1929 Sovana’s father had 
to leave Barisai on urgent professional 
work and Sovana and her. mother stayed 
in Barisai. Tha accused Mohiuddin 
had returned meanwhile to Barisai and 
it is alleged that lie kidnapped and 
ahductc-d Sovana on the night of 30th 
April 1929. At noon on that date 
Sovana got a letter from Mohiuddin 
through Hariz saying that lie would 
take her away that night and asking her 
to ho ready. This letter is not forth¬ 
coming and a detailed account of how 
it was got hold of and burnt by the 
accused Hemayetuddin is given by the 
witness Sisir Kumar Guha. 

To continue the story. Sovaua des¬ 
cribes how she awoke on hearing a 
noise near her window and how she 
came out after opening the door of her 
room. She apparently occupied the 
room in question hy herself. Mohiud¬ 
din joined her and there was also a 
young man named Khaleq, They, i. e. 
Mohiuddin and Khaleq took her to the 
house of a constable named Gani. 
At Gani’s house there was present, 
apparently by previous arrangement 
the appellant Hemayetuddin. The 
three, i. e., Mohiuddin, Hemayetuddin 
and Khaleq left Sovana in the con¬ 
stable’s house and went to buy tickets 
for the steamer journey to Cbandpur. 
Thereafter Mohiuddin and Khaleq came 
back and took Sovana to the steamer 
ghat, Hemayetuddin accompanying the 
party to the steamer ghat. Mohiud¬ 
din and Khaleq and Sovana went to 
Chandpur by steamer. At Chandpur 
they got down from the steamer and 
went by boat to the house of Khaleq s 
aunt. Mohiuddin and Sovana got into 


43S Calcutta Mohiuddis v. Empj ltOR (C. C. Ghose, J.) 

Babu Charu Chandra Roy is a pleader 
at. present, practising at Barisai. From 
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one boat and Khaleq into another. It 
is alleged that Mohiuddin ravished 
Sovana in the boat. After a short rest 
atChandpur, Mohiuddin and Sovana 
proceeded to Goa l undo by steamer. From 
Goalundo, they went by train to Nia- 
hati and thence to Bandel and How¬ 
rah. They then wont to Balasore and 
from Balasore - to Walfcair and Vizaga- 
patam. From Vizagapatam they went 
to Hyderabad and thence to Bom¬ 
bay. It is not denied that while 
Mohiuddin and Sovana were together 
they had sexual intercourse. The 
father Charu Babu returned to Bavisal 
several weeks after at the conclusion of 
his professional business and com¬ 
plained .before the Magistrate. \Ye 
will not pause to comment on the 
extraordinary conduct of the father 
and we would fain hope that such con* 
duct is rare. However, there was a 
full and complete investigation by the 
police with the result that the two ac- 
cused before us were committed on 
30th September 1929 to take their trial 
in the Sessions Court on the charges 
mentioned above. 

I will deal with the question of tho 
constitution of the jury in a few mo¬ 
ments but before I do so I desire to say 
at once that I have perused and ro- 
perused the learned Sessions Judge's 
charge to the jury and I am satisfied 
that it is au eminently fair, impartial 
and dispassionate summing up of the 
whole case and that everything that 
could be urged in favour of the accused 
has been placed before the jury in a 
thoroughly satisfactory manner. I have 
listened with very great care to the 
earnest and vigorous addresses of 
learned counsel for the two accused ; 
I was then of opinion and I am still of 
opinion that many of their points 
I would only be admissible if we were 
hearing an appeal on facts; ohat is not 
the position with reference to these 
appeals at present and our powers of 
interference with the verdict of the 
jury are striotly limited and can only 
arise if the accused succeed in showing 
that there ;are misdireotions in the 
learned Judge's charge to the jury. 

a8 regards the question of the 
constitution of the jury. The accused 
have raised this question in an affidavit 
which was put in at the time of the 
admission of these appeals; they have 


also taken this point in their grounds 
of apjoal. That affidavit must have 
been allowed to be put in per incuriam. 
The deponent of the affidavit does not 
say that he knows the English lan¬ 
guage or lie understands the same; in¬ 
deed, there is internal evidence in the 
affidavit itself that he does not know 
English ; in these circumstances, the 
statements in the affidavit in question 
cannot be relied upon for the purposes 
of this judgment and we have accord¬ 
ingly excluded tho same from our 
consideration. 

Mr. Mingail stated before us that he 
was one of the counsel who appeared 
before tho learned Sessions Judge on 
behalf of the accused Mohiuddin and 
that ho was in a position to state be- 
fore U9 what happened in the Court 
below at the time of the emfanelment 
of the jury. The matter is of very great 
importance and we have allowed Mr. 
Mingail to make a statement from his 
place at tho Bar, Mr. Mingail stated 
as follows : 

“ Fifteen jurors attended, Chirgos were 
read out and tho pioas cf tho accused taken. 
Before the selection of tho jury actually com¬ 
menced, the learned Public Prosecutor ob¬ 
served to the Court that he would rather have 
a jury composed of English-knowing people, 
inasmuch as some of the doouments -were in 
English and they would need to bo shown to 
the jury. Tho learned Judgo agro?d to this 
and on asking mo, I said- that that course 
would certainly be desirable from my point 
of view. Ouo juror was then called. Tho 
learned-Public Prosecutor objected to this 
juror being ompanelled on the ground that ho 
did uot know English, basing his objection on 
S. *273, Cl. (g), Criminal P. 0, 1 protested 
against this objection maintaining that it 
could not bo sustainod under that section, 
as CJ. fg) provided that tho objection could 
only bo made if tho juror neither* under¬ 
stood English nor tho language into which it 
was interpreted. The learned Judgo did not 
pass any order on this at the time. Ho called 
out tho namo of anothor juror. Ho said he 
know English and ho was ompanelled. He 
then called out tho names of all tho remain¬ 
ing jurors and oaoh ono was asked if ho knew 
or could read Euglish. Some said they knew 
a little, some said thoy did not know at all, 
Thoy were all raado to sit in tho body of tho 
Court. Tho loarued Judgo then called out 
four names from amongst those who wero sit¬ 
ting in tho body of tho Court and put them 
in tho jury box, I believe that the four othor 
jurors who wore solecto 1 were takon out of 
those who had said that thoy know English. 11 

It is important in this connexion to 
look into tbo order-sheet of tho learned 
Sessions Judge. 
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The learned Sessions Judge in his 
order-sheet notes as follows : 

“ When the Court -b^gan the selection of 
the - jurors, the learned Public Prosecutor 
pointed out that there were certain documents 
in Euglish the identity of the handwriting of 
which was a fact in issue. The prosecution 
purpose to examine a haudwriting expert, and 
the jury have to decide on such a question of 
fact, with th9 assistance of the evidence of 
such a witness. It was suggested by the 
learned Public Prosecutor, and agreed to by 
the Court, aud to the best of my belief by 
learned counsel for accused, that it was 
desirable that the jurors should * be able to 
read English. Amongst the jurors present 
were a number who could do so. The learned 
Public Prosecutor actually objected to an in¬ 
dividual juryman on the ground that he was 
unable to read English, basing his objection 
on S. 27S (g), Criminal P. C. This was ob¬ 
jected to by learned counsel for the accused, 
and the Court agreed with his view tint ob¬ 
jection on these grounds could not be raised 
under that section. That is as far as the de¬ 
fence objection weut, and it was agreed to by 
the Court, who proceeded to choose the jury 
from amongst those able to read English. ” 

“ The defence objected against throe jurors 
individually. One is a Head Master cf a 
School at Sadar, and was said to have stayed 
with a Hindu pleader of the local Bar. This 
objection was allowed. Another was said to 
have had a discussion on the cas9 with au- 
other Hindu pleadex; this objection was con¬ 
sidered distinctly weak and was disallowed; 
the case has been discussed throughout the 
District, and then are no grouuds for assail¬ 
ing the impartiality of this juror even if the 
facts are as alleged. He comes ’from fcho 
inofiusil. A third objection was allowed oil 
the ground that the juror was coucerned in 
a dispute over a hat in which the accused 
was also concerned. Against the other four 
jurors selected, no objection was raised, and 
no objection was raised against the constitu¬ 
tion of the jury as a whole. These remarks 
aro considered a necessary part of the order- 
sheet in view of the petition submitted after 
the jury had been sworn and the case opened 
for the Crown. I am sitisfioi that the accused 
have teen in no way prejudiced. ” 

In my opinion,’there is no substance 
in the argument which was sought to be 
advanced before us that there was no 
lottery. The record shows that. there 
svas a lottery; the only thing that hap- 
pened was that the Judge proceeded 
to choose the jury from amongst those 
able to read English. In doing what he 
did, the learned Judge did not in my 
opinion exceed the inherent*powers that 
ho had in ensuring a fair trial or in¬ 
fringe in any way the provisions of 
S. 278, Criminal P. C. It is really not 
necessary to go to the last clause of 
S. 278, Criminal P. C., for authority for 
the procedure adopted by the learned 
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Judge. As far as I can make out, what 
was done could not possibly raise any 
question of jurisdiction and it was done 
with the entire concurrence of learned 
counsel for the accused. I deprecate 
most strongly the attempt to give- a 
communal complexion to the affair in 
the grounds of appeal in thi3 Court. 
The learned Sessions Judge Mr. Stork 
cannot be accused of any bias aud the 
attempt in this Court by means of the 
said affidavit is incompatible with one’s 
notion of what we aro used to in this 
Court. Each case must depend upon its 
own facts and I am unable to say that 
on the facts of this case the learned 
Judge’s action was in any way irregular 
or. contrary to law. I am therefore of 
opinion that this point about the con¬ 
stitution of the jury which has been 
urged by both the accused must fail. 

On behalf of the accused Mohiuddin 
grounds 3, 6, 9, 10 and ground 4 relat¬ 
ing to the question of Sovana’s ago have 
been urged before us. Ground 3 relates 
to Sovana’s letters. This ground is in¬ 
separably connected with the question 
of Sovana’s age on 30th April when she 
was taken away by Mohiuddin and dur¬ 
ing the month of May and until she was 
recovered. Now the question of Sovana’s 
age is of course all important having 
regard to the charge under S. 366 and it 
is dealt with in paras. 7-14 of the lear¬ 
ned Judge’s charge to the jury. All the 
material evidence on record was placed 
by the learned Judge before the jury; 
the question was viewed in the light of 
the medical evidence and from various 
angles and it is difficult to suggest that 
this portion of the learned Judge's 
charge suffers either from under-state¬ 
ment or over-statement. A great deal 
of Mr. Bagram’s forensic wrath was 
centred on Ex. 26 for no earthly reason 
whatsoever. The jury were left a free 
hand; the jury were told that it was for 
them to consider whether the document 
in question which the prosecution clai¬ 
med was a horoscope had been manufac¬ 
tured for the purposes of this case and 
whether Charu Babu’s word that it was 
a horoscope written by him and contain¬ 
ing the dates of the births of his several 
children could be accepted. What more 
the learned Judge was to do or could 
have done has not been made clear to 
us. Nothing more need be said about 
this point. 
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On the charge under S. 36G and 376, 
as indicated above the question of 
Sovana’s age was very material. If in 
fact Sovana was less than 14 years of 
age although she had been love-smitten 
and could write the letters referred to 
labove, her consent to the acts referred 
ito in Ss. 36G and 376, I. P. C., was in 
haw immaterial; and this question has 
been brought out prominently in the 
learned Judge’s charge to the jury. The 
whole of Sovana's present story is re¬ 
ferred to in paras. 17-22 in the learned 
Judge’s charge to the jury at very great 
length and the jury were definitely 
asked to como to a conclusion haviug 
regard to Sovana's letters whether 
Sovana actually consented to go away 
with Mohiuddin. Here again the lear¬ 
ned Judge has boen scrupulously fair to 
the accused. The question of age and 
her consent, if any, have an important 
bearing on the question of the charge 
under S. 376,1. P. C., and this was dwelt 
upon by the learned Judge. Ho points 
out all the circumstances that could bo 
urged on behalf of the accused, such as 
Sovana’s previous relationship with 
Mohiuddin, the visits to the theatre, the 
presentation of the ring and the ex¬ 
change of letters. The learned Judge 
goes on to discuss the conduct of Sovana’s 
father up to 31st May 1929 and he has 
said enough from which the jury could, 
if they had liked, have drawn an infer¬ 
ence that Sovana's father was supremely 
indifferent and that he gave implied 
consent to what happened. Lastly there 
was the question as to whether a marri¬ 
age has been celebrated between Mohi¬ 
uddin and Sovana. On this point too, 
the learned Judge's summing up was 
adequate, clear and exhaustive. 

There remains the question of the 
withholding of certain witnesses by the 
prosecution. Now it may be said at 
once that para. 4 of the learned Judge's 
charge dealing with this point may at 
first sight be open to certain verbal cri¬ 
ticism; but when the facts are gone 
into and the evidence perused, one must 
come to the conclusion that there is 
nothing in that paragraph to which any 
objection can be sustained in law. In 
my opinion the jury were given proper 
directions and no prejudice to the ac¬ 
cused has been shown to our satisfaction. 

Now, as regards the accused Hemay- 
ctuddin in addition to the grounds re¬ 


ferred to above, grounds 7, 8, 9, 10, 11, 
12, 13, 14 and 15 in his grounds of ap¬ 
peal W6re urged. The accused Hemay- 
etuddin was charged with having abet¬ 
ted Mohiuddin in the commission of the 
offence of kidnapping by taking part in 
the removal of the girl immediately 
after she was taken out of her father’s 
house and by procuring steamer tickets 
for them. The learned Judge in paras. 
60-62 has referred to the matter at very 
considerable length, leaving to the jury 
to determine for themselves whether or 
not compulsion was being continuously 
brought to bear on Sovana in order to 
prevent her from returning while she 
had an opportunity. The threat to pub¬ 
lish to the world Sovana's letters and 
thereby bring disgrace on her, was that 
not compulsion? However, the matter 
was for the jury and I can see nothing 
in the charge of the learned Judge to 
which any exception can be taken by 
anyone acquainted with the facts. In¬ 
deed this portion of the chargo was dis¬ 
tinctly in favour of the accused Homay- 
etuddin. Then as regards the charge 
of conspiracy there was an abundance of 
material on tbe record to which the 
jury’s attention has to bo directed and 
the learned Judge did it in an extremely 
careful and satisfactory manner. The 
grounds taken on behalf of the accused 
Hemayetuddin have no substance and 
must be negatived. 

On the question of sentence I am un¬ 
able to reduce the sentence in Moliiud- 
din’s case. I am .fully aware that the 
crime in respect of which Mohiuddin 
has been convicted would have been im¬ 
possible, were it not for the negligence, 
to put it very mildly, of Sovaua’s par¬ 
ents but I cannot take that fact into 
consideration for a further reduction of 
the sentence, because the learned Judge 
in passing the sentence be did has al¬ 
ready taken this and various other cir¬ 
cumstances into his consideration. 

As regards Hemayetuddin, the record 
shows that ho has been throughout the 
most resourceful ally of Mohiuddin and 
I fail to find anything on the record 
which oan induce me to order a further 
reduction in the sentence passed on 
him. In his case too, the learned Judge 
has passed a moderate sentence. 

The result is that both these appeals 
will stand dismissed. The accused who 
are on bail must surrender to their bail 
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bonds and serve out the remainder of 
the sentences imposed on them. 

Guha, J.—I agree. 

V.B. R.K. Appeals dismissed. 
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Pearson and Patterson, JJ. 

Kuti and others— Appellants. 

v. 

Emperor 

Criminal Appeal No. 480 of 1929, De¬ 
cided on 15th January 1930, against 
order of Offg. Addl. Sess. Judge. Farid- 
pur, D/- 14th Juno 1929. 

(a) Criminal Trial—Defence — Nature of 
defence to be ascertained from statements 
of accused persons and trend of cross exami¬ 
nation of prosecution witnesses. 

'1 ho nature of the defence is to be ascertained 
not only from the statements of the accused 
persons themselves, but also from the trend of 
the cross-examination of the prosecution wit¬ 
nesses and from the arguments of the accused’s 
pleader at the close of the trial. 

[P 442 C 2; P 413 C 1] 

lb) Criminal P. C., Ss. 297 and 299 —Plea 
of private right of defence could have been 
put forward as disclosed from cross-exami¬ 
nation of prosecution witnesses but not put 
forward-Charge to jury expressly calling 
upon jury not to coniider plea of private 
right of defence amounts to misdirection — 
Duty of Court explained. 

It was clear from the cross-examination of 
the prosecution witnesses .that occurrence in 
connexion with which the accused were tried 
on the charge of rioting attended by murder of 
one of the opposite party, took place in conse¬ 
quence of the complainant and his party com¬ 
ing to the land with a large body of armed men 
and having attempted to forcibly cut the paddy 
grown by the accused. In his charge to the 
jury as the pica of right of private defence was 
not expressly raised by the defence counsel, 
the Judge alter discussing -evidenco regarding 
possession and actual occurrence at consider¬ 
able -length expressed himself in following 
terms with regard to the plea of right of pri¬ 
vate defence : "The accused have not set up 
right of private defence, in answer to the charge 
again6t them, and there are not also circum¬ 
stances appearing upon the evidence in the 
case justifying the exercise of right. Tho 
learned prosecutor bad argued the .matter by 
way of anticipation but as it is not necessary 
for you to consider in this case, I do not think 
it necessary to place tho law on the subject 
before vou.” 

1/eld : that the charge to the jury amounted 
to misdirection which occasioned failuro of 
justice in the senso that it has tho elTect of 
depriving tho accused of their undoubted right 
to have the question of the existence of tbo 
right of private defence and other questions of 
fact arising therefrom decided by the jury; 

Held further : that it ought to have been left 
to the jury to decide cn a consideration of 
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evidence as a whole, whether the existence of 
the right of private defence bad or bad not 
been established and if so what would be the 
effect*of tho existence cf that right on the 
question of the liability of the various accused 
persons in respect of tho charges on which thev 
had been tried, [P 4 42 C 2; P 443 C 1, 2] 

S. C. Taluqdar and Jyotish Chandra 
Gu'.a —for Accused. 

Khundkar and Anil Chandra Ray 
Chotcdhury —for the Crown. 

Judgment.—This case arises out of a 
riot that is said to have taken placo over 
tho cutting of paddy, in the course of 
which one of tho members of tho com¬ 
plainant's party was killed. 

At the trial both sides claimed to have 
been in possession of the laud and 
to have grown the disputed crop, and 
each party alleged that the members of 
the other party had been the aggres¬ 
sors. 

In his charge to the jury the learned 
Additional Sessions Judge discussed the 
evidence regarding possession, and the 
evidence regarding the details of the 
actual occurrence at considerable length, 
and he expressly left these matters to 
the decision of the jury. 

As regards the question of the right 
of private defence, however, the Judge 
expressed himself in the following terms: 

"The accused have not set up tho right of; 
private defence in answer to the charge against 
them, and there are not also circumstances 
appearing upon the evidence in tho caso justi¬ 
fying the exorcise of that right. Tho learned 
Public Frosecutoi had argued the matter bvj 
way of anticipation, but as it is not necessary, 
for you to consider iu this case, I do not think 
it necessary to place the law on the subject b9* 
for.* you,” 

This, in our opinion, amounted to a 
misdirection such as makes it necessary 
that tho case should bo sent back for re¬ 
trial. 

It is true that none of the accused in 
their statements in Ccurt, expressly 
claimed to have grown the disputed crop 
or gave their own version of the occur¬ 
rence or pub forward the plea that they 
had asked in the exercise of the right of 
private defence; most of them merely 
stated that they were innocent and that 
false evidence had been given against 
them out of enmity, while some of them 
said that they had been elsewhere at the 
time of occurrence. The nature of the 
defence is. however, to be ascertained 
not only from the statements of the, 
accused persons themselves, .but also 
from the trend of the cross-examination] 



Calcutta -14 


Eujekor v. Derajtulla (Page, J.) 


1930 

'.of tbe prosecution witnesses and from 
the arguments of the accuseds’ pleader 
at the close of the trial. To hold other¬ 
wise would he to run the risk of grave 
injustice being done in certain classes of 
cases, for it is a matter of common ex¬ 
perience that ignorant people who have 
been directlj or indirectly concerned in 
causing a man’s death will seldom admit 
tint they have been so concerned, even 
though death may have been caused in 
the lawful exercise of the right of private 
defence. Now it is clear from the trend 
of the cross-examination of the prosecu¬ 
tion witnesses in the present case, that 
the defence sought to bo set up by the 
accused’s pleader was that the alleged 
delivery of possession to Bani Kanta 
Chakravarti and his brothers in execu¬ 
tion of a decree of the civil Court, had 
never actually taken place, that the dis¬ 
puted crop had been grown by the" ac¬ 
cused Mazaffar and others of his party, 
and that the occurrence had taken place 
not in the manner alleged by the prose¬ 
cution, but in consequence of the com¬ 
plainant and his party having come to 
the land with a large body of armed 
men and having attempted to cut the 
paddy by force. The case for the 
defence as put forward by the accuseds’ 
pleader in the course of his argument 
has nowhere been clearly 9tated in the 
charge to the jury, but it would appear 
from various passages in the charge that 
it was of the nature indicated above, and 
it is hardly conceivable that the accuseds’ 
pleader would not have pursued his 
argument to its logical‘conclusion, and 
would not have expressly raised the plea 
of private defence. 

The mere fact of this plea having been 
so raised, would not, however, have made 
it incumbent on the Judge to place this 
aspect of the matter before the jury, 
unless there was 6ome evidence in sup¬ 
port of the plea. 

• There is, however, some such evidence 
on the record, not only as regards the 
question of possession but also as regards 
tbe nature of the actual occurrence, 
(there is, for example, the deposition of 
prosecution witness Kamini Kumar Das 
beforo the committing Magistrate), and 
it ought in onr opinion, to have been 
left to the jury to decido on a considera¬ 
tion of the evidence as a whole, whether 
the existence of the right of private de¬ 
fence had or had not been established, 


and if so, what would be the .effect of 
the existence of that right on the ques¬ 
tion of the liability of the various ac¬ 
cused peisons in respect of the charges 
on which they had been tried. 

The only question that remains to he 
considered is whether the misdirection 
referred to above, has in fact occasioned 
a failure of justice. In our opinion it 
has, in the sense that it has bad the 
effect of depriving the accused of their 
undoubted right to have the question of 
the existence of the right of private de¬ 
fence, and the other questions of fact 
arising therefrom, decided by the jury. 

In this view of the matter, the con¬ 
victions and sentences must beset aside, 
and the case must go back for retrial. 

V.B./R.K. Case remanded. 
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SUHRAWARDY AND PAGE, JJ. 

Emperor 

v. 

Deraj lull a Steikh and others — Ac¬ 
cused. 

Death Ref. 4 and Criminal Appeal 
No. 230 cf 1929, Decided on 18th 
December 1929, made by Sess. Judge, 
Farid pur, D/. 24th September 1929. 

^Criminal P. C., S. 303—Judge can ques- 
tion jury only to ascertain verdict and for 
no other purpose. 

Tho object of S. 903 is merely to enable the 
Court to ascertain whether tbo jury intended to 
bring iu a verdict of guilty or not guiltv. For 
no othor purpose is a Judge entitled to intor- 
rogato the jury under S. £03 after tlicv have 
given their verdict. A Judge is not entitled 
to e xamino tho jurors as to tho grounds upon 
which they have based their verdict. 

(P 444 C 1] 

B. C . Chatterjee and Nurul flag—for 
Accused. 

D. N . Bhattacharjee —for tho Crown. 

Page,J .—In this case tbe three appel¬ 
lants were charged with the offence of 
murder under S 302,1. P. C. The accused 
Derajtulla was unanimously found 
guilty, and the accused Erfau and 
Surat were found guilty by a majority 
of 7 to 2. The learned Sessions Judge, 
agreeing with the verdict of the jury 
in the case of each of tho accusod, sen¬ 
tenced Derajtulla to death and Erfan 
and Surat to transportation for life. 
The three accused have .now appealed 
against their conviction and respective 
sentences to this Court. It is expedient, 
I think, that we should say something 
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about tho action of the learned Sessions 
Judge in taking the verdict of the jury. 
The jury having brought in a clean 
and clear verdict of guilty as against 
tho accused, tho learned Judge pro¬ 
ceeded to examine the jurors, apparently 
with the object of ascertaining the 
ground upon which their verdict was 
based, in tho following manner : 

Q. Have you believed th3 evidence of Anatk 
and Ajni.il? 

A. Wo are unanimous in believing the 
evidence -of Auath. We have believed the 
evidence of Ajmal by a majority of 7 to 2. 

In our opinion such a question the 
learned Judge was not permitted by law 
to ask. S/303, Criminal P. C., provides 
suitable procedure, where tho answer of 
tiio jury to the quostion put to them as 
to whether an accused person is guilty 
or not guilty is so vague and uncer¬ 
tain that in order to ascertain’ whether 


the jury intended to bring in a [verdict 
of guilty or not guilty it is necessary to 
ask supplementary questions. The 
object of S. 303 is merely to enable 
the Court to ascertain whether the jury 
intended to bring in a verdict of guilty 
or not guilty, and for no other purpose, 
in our opinion, is a learned Judge en- 
jtitled to interrogate the jury under S. 303 
after they have given their verdict. In 
this case tho verdict of the jury was clear 
and ‘precise, but for some reason or 
other the learned Judge took upon 
himself to examine the jurors with a 
view to ascertain whether their ver¬ 
dict was based upon the evidence of 
one or other or both of two important 
witnesses who had been called for the 
Crown. Such an interrogatory, in our 
opinion, tho learned Judge was not 
permitted by law to administer, and 
the course taken by him has repeatedly 
been condemned by this Court, which 
:bas laid down that a Judge is not en¬ 
titled to examine the jurors as to the 
Igrounds upon which they have based 
oheir verdict. 

Now, the fact that a murder was 
committed on the night of 5th March 
1929 is not and cannot be challenged. 
By a deodar tree at tho entrance to a 
path leading through a bamboo jungle 
the trunk of tho body of Sushil Bhaduri 
was discovered about 10-30 on the 
night of 5th March 1929; but the head 
had been severed from the trunk by some 
sharp and heavy weapon and has never 
been found. Where it is, and what 


happened to it, nobody knows, and it 
is idle to speculate. Tbe question to 
be determined in this case is whether 
the accused or any of them took part 
in the murder of Sushil Bhaduri. (After 
discussing the evidence in the case, his 
Lordship concluded.) In these circum¬ 
stances, in our opinion, the case on 
behalf of the Crown was so strong that 
the only verdict which a jury of reason¬ 
able men would be justified in returning 
was one. of guilty of wilful murder 
under S. 302 against each of the ac¬ 
cused. 

With regard to the sentences that 
ought to be imposed upon tho accused 
it is enough to say that the perpetrators 
of a crime so callous and brutal as the 
murder of Sushil Kumar Bhaduri ren¬ 
dered each of them amenable to the 
extreme penalty of the law. The sen¬ 
tence of death passed upon Derajtulla 
Sheik is confirmed, and if a like sen¬ 
tence had been passed upon Erfan and 
Surat we should not have been disposed 
to disturb it. The learned Sessions 
Judge, however, for three roasons (none 
of which we think should have weighed 
with him in considering the sentence), 
has sentenced Erfan Sardar and Surat 
Sardar to transportation for life, and 
in all the circumstances we do not feel 
it necessary to alter that sentence 
which will stand. 

The appeal, therefore, of all'the appel¬ 
lants is dismissed, the sentence of death 
passed upon Derajtulla Sheikh is con¬ 
firmed, and that of transportation for life 
upon Erfan Sardar and Surat Sardar 
will also stand. 

Suhrawardy, J. — I agree. 

R.M./R.K. Appeal dismissed. 
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C. C. Ghose and Guha, JJ. 

Emperor 

v. 

Chauthmall and another —Accused. 
Goverment Appeal No. 8 of 1929, 
Decided on 2nd April 1930. 

(a) Police Act (5 of 1861), S. 34 (7)— 
Making water ii easing oneself. 

Tho expression “ easing oneself ” comprises 
within its ambit “ making water ” so as to 
constitute it an offonco within Cl. 7, S. 84. 

[P 416 C 1] 

(b) Police Act (5 of 1861,) S. 34 (7)- 
Making water by side of road—High Court 
taking into consideration evidence of anno* 
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yance and hour of occurrence refused to set 
aside order of acquittal. 

Although making water by the side of road 
was an oflonco under S. 31 (7) where the Ses¬ 
sions Judge had acquitted the accused on 
wrong construction of the section, High 
Court taking into consideration the ovidence 
of annoyance on'record and the hour of occur¬ 
rence refused to set aside order of acquittal. 

[P 446 C 1] 

D. N. Bhaitacliarjec —for the Crown. 
Ramendra Chandra Ron, Amicus curiae. 
C. C. Ghose, J. —This is au appeal 
by the Government of Assam and it 
arises out of the following circum¬ 
stances : 

On 9th March 1929, at about 10 p. m. 
two constables of Jorhat Town Police 
in the District of Sibsagar, named 
Phanidhar Aham and Bibhu Ram Chutia, 
while on duty were passing along the 
Trunk Road. They saw accused 1, 
Chauthmall making water by the side 
of the read. The constable thereupon 
went up to the said accused and told 
him that he had commitfed an offence 
punishable under the Police Act and 
asked for his name. The accused re¬ 
fused to give his name and thereupon 
the constable, Phanidhar, gave him a 
piece of paper and pencil and asked him 
to write his name thereon. The ac¬ 
cused having refused to do that either, 
the constables arrested the accused by 
seizing his two hands. The constables 
thereafter asked the accused to go with 
them to the thana and he having re¬ 
fused to go to the thaua, the coustables 
tried to tak him by force. It is said 
that thereupon Chauthmall called out 
to his friends who with the acoused 2 
came up, assaulted the constables and 
rescued accused 1 from their custody. 
The accused wore thereafter placed on 
their trial before the Magistrate,'First 
Class, Jorhat under Ss. 147 (rioting), 
225-B (escaping from lawful custody) 
and 353 (assaulting a public servant), 
I. P. C. The trying Magistrate by his 
order dated 4th July 1929, negatived the 
case against the accused under S- 147. 
He, however, was of opinion that the 
accused had committed the offences 
punishable under sections 225-B and 
f j*’ -P* C., and he thereupon convic¬ 

ted them under those sections and sen¬ 
tenced them to pay certain fines. The 
accused then preferred an appeal to the 
learned Sessions Judge of the Assam 
Valley Districts and that officer by his 
judgment and order dated 23rd Septem* 
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ber acquitted both the accused, holding 
that making water ’ was not included 
within the expression * commits nui¬ 
sance by casiDg himself ' as used in 
Cl. 7, S. 34, Act 5 of 1861. Now, having 
regard to the view which we have 
taken it is only right and proper that 
we should set out herein a short extract 
from the judgment of the learned Ses¬ 
sions Judge, Mr. Patterson, dealing with 
this question. The Sessions Judge ob¬ 
serves as follows : 

44 The act in raspect of which Chauthmall 
was arrested by the constable was that of 
making water by the side of tho public road, 
and the only point that has been discussed 
before me on appeal is whether this was, or 
was not an offence under S. 34, Act 5 of 
1861. Under that section, a person who 
4 commits nuisance byeasing himself* is under 
certain circumstances, liable to punish¬ 
ment, and may be arrested without a 
warrant by any polico officer in whose 
view the offonce is committed. The section is, 
however, silent as to whether, 4 making water,* 
in similar circumstances is an offence or not. 
The question is, therefore, whether the act of 
making water is, or is not covered by tbe term 
4 easiDg himself.* I am definitely of opinion 
that it is not covered thereby, 4 Easing one¬ 
self 1 means, 4 evacuating the-fcowels,* whereas 
4 making water * means 4 evacuating the blad¬ 
der.* The two things are quite distinct, and 
there are obvious reasons why the former has 
in certain circumstances, bean made a cogni¬ 
zable offcuce under the Police Aot, while the 
latter has not been declared to be punishable 
and cognizable under that Act though it might 
be, and often is, declared 6o to be under bye- 
laws framed by the local authorities.** 

It is argued on behalf of tho Local 
Government in this appeal that the 
learned Judge’s construction of the ex¬ 
pression referred to above is much too 
narrow and is indeed wrong in law and 
that such construction has occasioned 
a failure of justice. The accused did 
not appear by an advocate before us but 
we invited Mr. Ramendra Chandra Roy 
to assist us in this matter as an amicus 
curiae. Mr. Roy has contended that the 
learned Sessions Judgo's construction 
is by no means to be summarily rejected 
and has further argued that on the 
evidence on record there is no case for 
action under S. 34. Police Act, inasmuch 
as there is no evidence of any obstruc¬ 
tion, inconvenience, annoyance, risk 
danger of damage, or resistance of pas¬ 
sengers. He has, therefore, submitted 
that it was not lawful in the circum¬ 
stances for the constables to take, 
accused 1 into custody without a war¬ 
rant. Now the expression ‘ easing one-l 
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self' meins ‘ relieving nature ' and the 
expression ‘ relieving nature' means’ 

evacuating the bladder or bowels’ : 
(see Fowler’s Concise Oxford Dictio¬ 
nary) ; the underlying idea being that 
of relief or comfort to one’s person or 
freedom from strain. If that is so, then 
it is difficult to hold that ' miking 
water ' is not within the ambit of the 
expression “ easing oneself.” I am not 
unaware that in Murray'c OxforJDictio- 
rary the expression * to ease nature ’ is 
put down a3 boing absolute but equi¬ 
valent to the expression ' to ease one¬ 
self 'which again is put down as equi¬ 
valent to relievo the bowels.’ The 
word ‘ oase ' is of French origin and the 
word nature ’ is of Latin origin ; and 
going by the etymological meaning of 
the word ‘ nature ’ it would include the 
bowels aswell as the bladder. In an 
ancient book called Potter's Antiquities 
of Greece (L71-3) the expression occurs 
“ Whosoever easebh nature in Appollo's 
Temple shall be indicted.” Having 
regard to the context in which it ap¬ 
pears, t ho expression would include 
evacuating the bladder as well as the 
bowels.’ It is, however, not necessary 
for us to go into the lexicographical 
meaning of the expression in older days. 
It is sufficient to observe that the 
expression in modern times means 
what has been given in Fowler's Oxford 
Dictionary. We are, therefore, of opi¬ 
nion that the learned Sessions Judge 
in the view he has taken has placed an 
unduly narrow construction on the ex¬ 
pression and to that extent he is wrong 
in law. 

The question, however, arises whether 
on the evidence on record this is a fit 
and proper case for interference by this 
Court with an order of acquittal. We, 
have, therefore, made ourselves acquain¬ 
ted with the entire record and we are 
satisfied that in this case there is no 
evidence on record of any annoyance or 
inconvenience caused to anybody, 
'having regard to the hour of the occur¬ 
rence alleged. Therefore, on the facts, 
we are of opinion that this is not a fit 
and proper case for interference with an 
order of acquittal. Tho result therefore 
is that the present appeal stands dis¬ 
missed on the facts, it boing held that 
tho learned Judge’s constructions of the 
expression in Cl. 7, S. 34, Act 5 of 1861 
is wrong. 


■euou (C. C. Ghose, J.) ]930 

The accused who are on hail will fce dis¬ 
charge 1 from sheir bail bonds forthwith, 
Guhi, J. —I agree. 

V.ij./r.k. Appeal dismissed 
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C. C. Giijse a>jd Gutiv, n. 

Kaseruddin Maka'dar —Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal Ne. 833 of 1929, De¬ 
cided on 2nd April 1930. 

^ Criminal P. C. S. 303 — Jury retiring to 
consider verdict—All jurors .must be in 
retirinj room together during whole time 
Wh 2 a the juryraju are uol able to corns to a 
decision or agr^e upon a verlict before tho 
trial then the law requires tint thoy should 
retire to consi ler their verdict and they should 
all be iu their retiring room together during 
the whole of the time between tbs -moment of 
their retirement and tho moment when their 
verdict is taken by the presiding Judge ; R. v. 
O’Connel 1, Cox. C. C. 110, llcl. on. 

The jury wao were nine iu number retired to 
consider their verdict. At 4 p. ra. five of the 
jurors came out and sat iu Court. The remain¬ 
ing four stayed in the retiring room till 4*30 
p, m. and then oinn out nud sat in Court, 
when the presiding Judge procesded to take the 
verdict of the jury. 

Held : that the accused had not the benefit 
of the joint consideration aud consultation 
of all tho jurymen before the verdict was retur* 
ned and hence the verdict should be set aside. 
Mrityuujoy Chatterjee—lor Appellants. 
Prafulla Chakravarthy —for Crown. 
C. C. Ghose, J. —In this case, the 
only point that has been argued on be¬ 
half of the appellants is that the jury 
did not after the delivery of the Judge’s 
charge to the jury, sit together in 
their retiring room during the whole 
of the time taken for their delibera¬ 
tions and that, therefore, the accused 
have been deprived of the benefit of the 
joint deliberation of the jury before 
their verdict was taken. Now, the un¬ 
disputed facts are as follows : The 
learned Judge concluded his charge to 
the jury at about 3-30 p. m. on 16th 
September 1929. The jury who wore 
nine in number then retired to consider 
their verdict. At about 4 p. m., five 
of the jurors camo out and sat in Court. 
The rest of the jury i. e., the remain¬ 
ing four jurors stayed in the retiring 
room till 4-30 p. m. and then came out 
and sat in Court. The learned Judge 
then procceedel to take the verdict of 
the jury. The case was under Ss. 302, 
302/149 and 120-B, I. P. C. What hap¬ 
pened after the jury had re-assembled 
together appears from the following : 
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“Verdict of the jury" 

“Q.—A to vou unanimous V" 

'M.—No.” 

%, Q .—What is tho majority verdict ? 

“A.—Eightof us fiud all the accused guilty 
under 3. 301, I. P. C. f part 2 read with 3. 14?, 
I. P. G.” 

“Wo are all uutnimons that the accusjJ ard 
uot guilty under 3. 120-3, I. P. C., aud that 
thev are uot guilty under Ss. 302 and 30./149, 
LJP.JC* (Sd.) K. K. Dutta, 

16-0-29 Sessions Judge. 

The learned Judge convicted all the 
accused, who were 15 in number under 
Ss. 304, I. P. C., part. 2, read with 
S. 419, J.P.C., and sentenced the accused 


other than three to undergo rigorous 
imprisonment for three years and as 
regards throe of tho accused to undergo 
rigorous imprisonment for one year. 
Mr. Chatterjee argues that the appel¬ 
lants wore entitled to have the benefit 
lof the joint consideration and consulta¬ 
tion of all the jurymen before the ver¬ 
dict was returned and that in the 
events that happened his clients have 
not had that benefit. He argues furthei 
that if what happened in Court is al¬ 
lowed the raison d'tra of a trial by- 
jury will have disappeared. 

The learned advocate, who appears 
for the Crown, does not challenge any 
of the facts set out above. Indood, they 
cannot be challenged because it appears 
that the accused put in a petition^ be^ 
fore the learned Sessions Judge then 
and there drawing attention to what 
had happened. In these circumstances, 
we have had to consider whether the 
verdict of the jury can be allowed tc 
stand. It is elementary that after the 
conclusion of a trial the jury are not 
allowed to separate until they have 
considered and returned their verdict. 
Ihe trial was by a jury composed of 
nine pers ons and unless and until it is 
shown that all the jurors have taken 
part throughout in deliberating upon 
what their verdict should be, the assent 
of all the jurors to a verdict pronounced 
by the foreman cannot be conclusively 

presumed. In this case, it may be said 
that the verdict was delivered by the 
foreman m the presence and hearing of 
a l the jurors but that is nob enough. 
If the jurymen were not able to come 
to a decision or agree upon a verdict 
before retiring then the law requires 
that they should retire to consider 
then-verdmt and it follows that they 

p«f > R ld a 11 - be m L fcheir refciriQ g room to¬ 
gether dunng the whole of the time 


between the moment of their retire¬ 
ment and the moment when their ver¬ 
dict is taken by the learned presiding 
Judge. In England it has been held 
from very ancient times that the jury, 
when once enclosed for deliberation 
cannot separate without the special per¬ 
mission of the Court : see in this con¬ 
nexion Archbold's Criminal Pleadings 
Edn. 2G, p. 210 and the case of It. v. 
O'Coinel (l). It is quite true that in 
England it used to be the rule that the 
jury wore not even allowed to go to 
their homes until the verdict was deli¬ 
vered if the deliberation should have 
extended over two days. The law has 
been amended in this particular in 
England. But it has never been held 
that during the process of their deli¬ 
beration they can go about in any 
manner they like. It is obvious that 
the rule against separation of tho jury 
has a great deal of common sense in it 
and in our opinion it should bo 
snictly adhered to. In this’ view 
of tho matter, much as wo regret 
tho result the verdict of tho jury and 
with it the conviction and sentence 
must be set aside and the matter must 
go back for retrial according to law. 

Guha, J .—I agree. 

RJC. Conviction set aside. 

(1) l Cox. C. 0.410. — 
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SUHRAWARDY AND GRAHAM, JJ. 

Prahlad Barman and others —Peti¬ 
tioners. 


v. 


Emperor —Opposite Party. 

Criminal Revn. No. 1267 of 1928, De¬ 
cided on 25th March 1929. 

Penal Code, S. 498—Legal proof of mar¬ 
riage is necessary to support conviction—It 
must be shown that marriage other than that 
under general law could be effected in par¬ 
ticular way. 

Among Hindus thoro aro forms of marriage 
called customary marriages whioh aro iu the 
naturo of exceptions to the recognized forms of 
marriages. Thoro must ba satisfactory aud 
sufficient oxidonoc on record that a marriage 
other than that undor tho general law may be 
efloctod in n particular way. [p 443 c 1 ] 

A complaint under S. 498 was made by a low 
casto Hindu. Ho alloged that he had married 
thi woman ont'cod away in nika form. Tho 
only 0 vide nee of marriagothat was adduood was 
that the complainant put vermilion on fcho 
forehead of the woman and that there was a 
foast of the casto people. 

Held, that the evidonco of marriage was 
L e 8 !oL y lusufficlont for * conviction, under 
5 - [P 148 C 1,2] 
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Girija Prosanna SanyaC, and Bijuli 
Bhushan Sanyal —for Petitioners. 

Suhrawardy, J.— This rule has been 
issued on the ground that the evidence 
is legally insufficient for a conviction 
under 8. 49S, I. P. C. The complainant 
belongs to a low caste Hindu sect known 
as Rajbangshi. His case is that he had 
married the woman said to have been 
enticed away in the form which is known 
among them as nika marriage, that is, 
marriage with a widow. The point that 
has been urged before us is that there is 
not sufficient evidence on the record of 
legal marriage. It is not necessary to 
consider the circumstances under which 
the witnesses for the prosecution were 
not cross-examined by the defence be¬ 
cause on the evidence as it stands, the 
marriage between the complainant and 
the woman has not been proved. The 
only evidence of marriage that has been 
adduced in this case is that the complai¬ 
nant put vermilion on the forehead of 
the woman and that there was a feast of 
the caste people. There is no evidenco 
that any mantra was recited or whether 
there was any priest who officiated and 
solemnized the marriage. According to 
the Hindu Law certain ceremonies have 
been laid down as necessary for a valid 
marriage. There is no evidence that any 
such ceremony was observed on the oc¬ 
casion of this marriage of the complai¬ 
nant with the woman. But among the 
Hindus there are forms of marriages 
called customary marriages which are in 
the nature of exceptions to the recogni¬ 
zed forms of marriage. They deviate a 
great deal from the orthodox style; but as 
it is observed in Sir Gooroo Das Baner- 
jee's Tagore Law Lectures (The Hindu 
Law of Marriage and Stridhan, Edn. 3, 
p. 238) the customary rites must be 
strictly proved; in other words, there 
must be satisfactory and sufficient evi¬ 
dence on the record that a marriage 
other than that solemnized under the 
general law may be effected in a parti¬ 
cular way. There is no evidence in this 
case that among the caste to which the 
complainant belongs it is enough for a 
valid marriage to put vermilion on the 
forehead of the wife and give a feast to 
the caste people. The fact that the woman 
lived with the complainant for a long 
time and bore children is not evidence 
of a valid marriage. In this view I 
hold that the evidence of marriage in 
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this case is insufficient for the purpose 
of S. 498,1. P. C. We accordingly set 
aside the conviction of and the sentence 
passed on the petitioners and direct that 
they he discharged from their bail bond. 

Graham, J. The Rule was issued to 
show cause why the conviction and sen¬ 
tence passed on the petitioners under 
S. 198. I. P. C. should not be set aside 
on the ground that the evidence is legal¬ 
ly insufficient for a conviction under 
that section. 

The main contention is that there is 
no proof of a valid and legal marriage, 
and that therefore the conviction can¬ 
not be supported. It is well sottlod that 
in cases, where marriage is an ingredi¬ 
ent of an offence, the fact of marriage 
must be strictly proved. Is there any 
such proof here? The evidence on the 
point is given by the complainant and 
two witnesses and is to the effect that 
the marriage, a nika marriage was solem¬ 
nized by applying ‘vermilion’ to the 
forehead of the bride followed by a feast. 
It is also saidja barber was present. 

The two witnesses referred to above 
wero not cross-examined, so that their 
evidence is unrebutted. But is it suffi¬ 
cient? It seems probable that the fact 
of the marriage was not seriously dis¬ 
puted at the trial, but the prosecution 
was nevertheless bound to prove that a 
valid marriage had taken place. No 
doubt among the poor and ignorant 
classes the same importance is not at¬ 
tached to forms aud ceremonies as 
among the upper classes. But it is also 
to be borne in mind that loose unions 
without any sort of marriage at all are 
not uncommon among the lower orders. 
It is essential in such cases that the fact 
of marriage bo proved, and I am not 
prepared to hold that the meagre and 
unsatisfactory evidence which has been 
adduced in this case was sufficient to 
discharge the onus of proof. The barber 
referred to as having been present at the 
marriage was not called as a witness, 
and no explanation of this omission has 
been given. Some evidence too might 
have been given to establish that the 
marriages of this particular class of 
people are validly performed in the man¬ 
ner described by the complainant and 
his two witnesses. No such evidence is 
forthcoming. I agree therefore that the 
Rule should be made absolute. 
r.M./r.k. Buie made absolute . 
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*A. I. R. 1930 Calcutta 449 
Special Bench 

Rankin. C. J„ and C. C. Ghose 
and Dockland, JJ. 

In the matter of Bisses':war Lal 
Brijlal. 

Civil Ref. No. 4 of 1929, Decided on 
27th January -1930, oi reference by 
Commissioner of Income-tax, Bengal. 

❖ (a) Income-tax Act, S. 2 (14)— Income- 
tax Officer has pow^r to call for evidence 
in support of application for registration as 
firm. 

A 9 Sj cf persons purporting fco constitute a 
firm as describoi by S. 2 (14) cannot got them¬ 
selves registered as such as of right by merely 
linking an application in the proscrib 2 i form 
with fcha instrument of partnership enclosed. 
Tho Income-tax 0.dicer has power to investi¬ 
gate the reility of thsir constituting a firm 
and call for evidence as to reality of the in- 
strumjnt produced and reject tho application 
if he is not satisfied with the evidence Ho is 
uot required to show that his investigation is 
permitted by exnre9s terms of a section, 

( . ‘ (P453G 1) 

❖ (b) Income-tax Act, S. 2 (14) — Appli¬ 
cation by members of joint Hindu family 
applying to be registered as firm with deed 
of partnership attached—Income-tax Offi¬ 
cer has power to call for evidence of dis¬ 
solution of joint family over and above 
partnership deed. 

Where a set of persons formerly assessed as 
members of an undivided Hindu family apply 
to be registered as a firm tin laooim-tax Offi¬ 
cer has power to cill for evidence of dissolu¬ 
tion of the joint family for the purposes of 
registration under S. 2 (14) over and above the 
deed of partnership presented with the apoli- 
<nUoa - [P 4*>£ 2] 

S. N. Bauerjee and Bcjoy Prasad 
Sinha Roy —for Assesseea. 

Advocate-General and Raiha Binode 
Pal for the Crown. 

Rankin, C. J. In this case the Com¬ 
missioner of Income-tax, Bengal, has 
referred to this Court under S. 66 (2) 

m C °™u' fc ^ X \ Cb 1922, fcwo 9 U0 3feions:' 
IU Whether the Income-tax Officer has 
any power under the law to refuse - an 
application for registration made in the 
prescribed minner with partnership 
deed prior to assessment and, if so, un¬ 
der what section of the Act; and (2) 
whether the law gives the Income-tax 
Officer any power to call for evidence 
of dissolution of the joint family for the 
purpose of registration under S. 2 (U) 
over and above the documentary evi¬ 
dence adduced by the partnership deed 

n support °f the application in Form 1 
under R. 2. 

Now it is abundantly dear that the 
1930 0/57 


assessees in this case carry on a certain 
business. The Income-tax Officer says 
that this business has been assessed on 
the footing that the persons who carry 
it on are members of a Hindu undivi¬ 
ded family in business as suffi. It seems 
there is the grandfather who is the 
senior member an! there are grandsons 
who are rainors;*and the business has 
been treited in that way until the time 
with which we are now concerned. 

It appears that, after notices, requir¬ 
ing a return of income for the year 
1927-23 had been issue 1, the assessees, 
oq 12ih October 1927, applied, purpor¬ 
ting to make the application under the 
rules laid down in 6lie Income-tax 
Manual, for registration of the firm as a 
registered firm within the meaning of 
Cl. (14), S. 2 of the Act. They pro¬ 
duced a document according to which 
those various members who had for¬ 
merly been assessed as a Hindu family 
said that the parties had been carrying 
on the business for a long time and that 

for virious reasms it bis became necessary 
that their respective shares should be defined. 

Then the document purported to des¬ 
cribe au ordinary contractual partner¬ 
ship each one of the five members of tho 
firm including the minors being stated 
to have a one-fifth share. On this 
document being presented to the Income 
tax Officer, he was immediately sus¬ 
picious of it beoause it appeared to him 
that while no doubt-the members of an 
undivided Hindu family owning a family 
business might dissolve the family busi¬ 
ness an ! enter into a contractual part¬ 
nership business on their 'own account, 
the probabilities of that having been 
done in the circumstances of this case 
were extremely remote. It seems toler- 
ably clear, in fche absence of some 
evidence to the contrary, that this piece 
of paper which the .parties have signed 
was expected to be a-magical talisman 
which would protect them from the 
imposition of super-tax and had no other 
reality at all. In these circumstances, 
the Income-tax Officer required the as¬ 
sessees to produce evidence of the bona 
fides of this dooument; some evidence to 
show that the family had been dissolv¬ 
ed; some evidence to show that the busi¬ 
ness which had formerly been treated 
as a joint family business had really 
and, in fact, ceased to be so; and no 
such evidence was forthcoming. 
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The question which the Income-tax 
Officer was asked to refer to us was 
whether any set of people purporting to 
be a firm as described by Cl. (14), S. 2, 
wore not entitled to get themselves re¬ 
gistered as a registered firm under the 
rules, however much the document upon 
which they relied was either forged cn 
the one hand or iutendod not to be 
acted upon or otherwise a pure un¬ 
reality. It is said that the rules contain 
no provision for an investigation into 
the reality of such a document. Neither 
they do. On the other hand, under 
the Act and under the rules, the right 
to present such a document at all is 
only given to a firm constituted un¬ 
der an instrument of partnership speci¬ 
fying the individual shares of the 
partners; and, if a firm i3 not a firm in 
fact constituted under such an instru¬ 
ment of partnership, the Income-tax 
Officer, in my judgment, is not obliged 
to receive the application at all or to 
register the document which the parties 
were putting forward. It may or may 
not be in view of the meticulous charac¬ 
ter of some of the other provisions of 
the Act that it would be as well to 
prescribe expressly that the Income-tax 
Officer may investigate such a question 
as the present. But there is nothing in 
the Act to show that he may not in¬ 
vestigate such a question and I dissent 
from the doctrine that before investiga¬ 
ting into anything the Income-tax Officer 
has to show that his investigation is re¬ 
quired or permitted by the express terms 
of the section. In the present case, a 
duty is cast upon him by Cl. (14), S. 2 
and by the rules made thereunder, and 
in order to work the Act properly, it 
appears to me that be has power to call 
for evidonco as to the reality of the in¬ 
strument produced. 

In these circumstances, it would be 
sufficient to answer the first question 
by saying that the Income-tax Officer 
has the power refeired to. As regards 
the third question, the- answer should 
he in the affirmative. 

The assessee3 must pay* the costs of 
this reference. 

C. C. Ghose, J.—I agree. 

Buckland, J. —I agree and desire to 
add only a few observations. The first 
question, stated broadly, appears to be 
whether the Income-tax Officer has 
power to enquire whether a person or a 
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body of persons is or are what he cr 
they represent themselves to be for the 
purpose of taking advantage of a pro¬ 
vision of the Act. If the question is so 
stated, it becomes clear that the Income . 
tax Officer must have power to make the 
enquiries necessary to satisfy himself as 
to the person or persons with whom he 
is asked to deal. If the reply to the 
first question propounded is in the 
affirmative, it'would, in my opinion, be a 1 
sufficient reply to the third question to 
say that the Income-tax Officer is en¬ 
titled, for the purposes of such enqui¬ 
ries as the reply to the first question 
contemplates may be necessary, to call 
for any evidence which may properly be 
required. 

Speaking for myself, it may be that in 
this particular matter the Income-tax 
Officer was right in calling for evidence 
of ^dissolution of the joint family, and 
it certainly cannot be said that he was 
not. But I prefer to base myself on 
more general grounds and to say that 
when persons claim to constitute a 
partnership firm for the registration of 
which they make an application the In¬ 
come-tax Officer may call upon them to 
prove by evidence that they are whati 
they claim to be before he proceeds; 
further with the application. 

K.M./r.k. Order accordingly. 
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B. B. Ghose and S. K. Ghose, JJ. 

Jogendranatli Sen and others— Defen¬ 
dants— Appellants. 

v. 

Behari Lal Das and others— Plain¬ 
tiffs— Respondents. 

Appeals Nos. 1753 to 1755 of 1926, De¬ 
cided on 26th August 1929, from ap¬ 
pellate decrees of Addl. Dist. Judge, 
Jessore, D/- 29th March 1926. 

(a) Pofteiiion — Evidence — Order under 
Criminal P. C., S. 145 i» admi*»ible again»t 
all persons to prove fact of possession on 
date of order—As regards parties to procee¬ 
dings order is admissible as evidence of pos¬ 
session before two months df date of order. 

An order under S. 145 of the Magistrate is 
admissible as evidence of the fact as to who 
was declared entitled to retain possession and 
those orders aro admissible against all persons 
when tho faot of possession on th3 date of the 
order has to be ascertained. But as between 
parties to tho proceedings such an order is 
also admissible as evidence as regards posses¬ 
sion before two months of tho date of the 
order 29: Cal . 187 (P. C.), Rel. on. *[P 452 C 2) 
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(b) Bengal Tenancy Act, Sch. 3, Art. 3— 
In case of *uit for recovery of possession by 
a raiyat or under-raiyat dispossessed by 
landlord special rule of limitation of two 
years applies—It is net necessary that dis¬ 
possession must be by landlords as such or 
that they should plead special limitation. 

When a raiyat or an under-raiyat sues for 
recovery of possession and when the disposses¬ 
sion is by the landlord a special rule of 
limitation laid down in Sch. 3, Art. 3, applies 
and he must come within two years. It is 
not necessary that the dispossession must be 
by the landlords as such or by the entire body 
of the landlords or that ail the cosharers 
landlords or any of them should plead special 
limitation: A. I % R. 1927 Cal. 488; 7 C. W. N . 
512 and 31 C. L. J. 199, Ref. [P 454 C 1] 

Brojo Lal Chakravarti and Radhika 
Ranjan Guha —for Appellants. 

Gunada Charan Sen and Pashupati 
Ghose— for Respondents. 

B. B. Ghose, J. —These appeals are 
by the defendants 1 to 3 in the suits 
which have been decreed by the Addi¬ 
tional District Judge affirming the de¬ 
cisions of the Munsiff. In all these 
suits the plaintiffs claimed as under- 
raiyats of a certain holding in a village 
called Chorekhali. The lands in all 
the suits comprise the C. S. plots 3, 4 
and 5. The plaintiffs alleged that they 
were in possession of the lands through 
their bargadars and that in the month 
of Sravan 1327 B. S., one of the plain¬ 
tiffs, Ramesh Chandra Das Gupta, in 
one of the suits raised a hut on plots 3 
and 4, which led to the institution of 
proceedings under S. 145, Criminal P. C. 
between the plaintiffs and defendants 
1 to 4 in which an order was made in 
favour of the defendants. The plain¬ 
tiffs thereupon were prevented from 
going upon the lands and the suits were, 
therefore, brought for recovery of khas 
possession against the defendants. De- 
fondant 4 did not put in appearance. 
Defendants 1 to 3 pleaded that the 
lands in question belonged to one 
Judistbir Nashkar and not to the per¬ 
son from whom the plaintiffs claimed to 
havo purchased, that those defendants 
purchased the interest of Judisthir and 
had been in possession of the lands in 
question for a considerable number of 
years much beyond 12 years. Several 
issues were raised in the Court below 
ana one of the issues was whether the 
suits were barred by special law of 
limitation under Art. 3, Sch. 3, Ben. 
J-on. Act. Defendants 1 to 3 claim¬ 
ed to be cosharer landlords of mouza 
chorekhali, In para. 15 of the written 
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statement they stated that fact. In 
other paragraphs following (16 and 17) 
of the written statement, these defen¬ 
dants said that they were also the co¬ 
sharer landlords of the neighbouring 
mouza Bardiahat within which there 
was a mi rash tenure and that their 
vendor Judisthir used to hold these 
lands under that mouzih. Both the 
Courtis below have found that the laads 
are not within mouzah Bardiahat but 
within Chorekhali and that the persons 
from whom the plaintiffs professed to 
have derived their title were raiyat? on 
the land?. Both the Courts have also 
found that the plaintiffs had proved 
that they were in possession within 12 
years before the suits. It was mainly on 
all'thcse findings that suits were decreed. 
Proceedings under S. 145, Criminal P. 
C. were started on 12th August .1920 
and the final order of the Magistrate 
retaining the defendants in possession 
of the lands in suit3 was made on 14th 
April 1921. The suits out of which 
these appeals have arisen were institu¬ 
ted between 9th and 11th April 1923. 
The question that has been pressed be¬ 
fore u9 on behalf of the appellants is 
that tho plaintiffs* suits were barred by 
the special law of limitation under 
the Beugal Tenancy Act. The learned 
Additional District Judge rejected this 
contoutiou of the defendants by the 
following observation: 

M The defoadant-appellant claimed title to 
the land not as cosharor malitc but as pur¬ 
chaser of a lease of Judisthir’s holding and 
he is therefore not in a position to raise any 
que9tiou of transferability " 

and lower down lie observes: 

As regards special limitation 1 have al¬ 
ready expressed the view that the possession 
of the defendants was not in the capacity of 
a cosharer landlord and there can consequen¬ 
tly be no question of special limitation.'* 

Babu Brojolal on behalf of the appel¬ 
lants contended that the view of the 
Additional District Judge, in affirming 
the Mun9itfs judgment that in order to 
bring into play the special limitation 
as provided in the Bengal Tenancy Act, 
it is necessary to establish that the de¬ 
fendants dispossessed the plaintiffs in 
the capacity of co3harer landlords is 
erroneous. Now this theory of tho 
landlord dispossessing a raiyat or an 
under-raiyat as such, in order to bring 
the special law of limitation under the 
Bengal Tenancy Act into operation, is 
an exploded one. It 19 not neoessary 
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to refer to the long line of cases dealing 
with this point, as it is sufficient to 
draw the attention of the learned Dis¬ 
trict Judge to the case cf Satisli Chan¬ 
dra Baiterji v. Hasemali Kazi (L), and 
many years previous to this Sir Law¬ 
rence Jenkins, took exception to the 
expression made in some of the cases 
about the dispossession by a landlord 

as such.** The view of the learned 
Additional District Judge being obvi¬ 
ously erroneous, the question then ari¬ 
ses whether the plaint-ids' suits were 
barred under the special law of limita¬ 
tion. In the view taken by the learned 
Additional District Judge that the rule 
of special limitation did not apply, 
he did not come to any finding on the 
question. The Munsiff also came to no 
finding on the special law of limitation, 
as he held this was not a case of dis¬ 
possession by a landlord. lie expressed 
his view in the following words: 

“Defendant; 1 is a coshaier malik of Ckor*- 
khali. He has not entered appearance iu this 
suit though duly summoned. He does not 
come forward and plead special limitation. 
Only- defendants 1 to 3 have entered ap¬ 
pearance. They are the <?e facto raaliks of the 
Bardiahat. Defendant 4 is very likely their 
benamdiar. So I hold that the suits are not 
barred by special limitation.” 

It is contended by the learned ad¬ 
vocate for tho appellants that this fin¬ 
ding moans that defendant 4 was the 
benamidar of defendants 1 to 3 with 
regard to botli the properties. On the 
other hand it is contended by the lear¬ 
ned advocate for the respondents that 
the Munsilf meant that defendant 4 was 
a malik of Chorekhali, but he was the 
benamidar of defendants 1 to 3 with 
regard to the Bardiahat. With regard 
to this question I will make my obser¬ 
vation later on. 

The important question that we have 
to decide having regard to the fact that 
no finding has been arrived at by either 
of tho Courts below as to the possession 
of the plaintiffs of the lands in dispute 
within two years of the suits, is 
whether such possession has been es¬ 
tablished or nob. The learned advo¬ 
cate for the respondents asks for a re¬ 
mind; hut as these cases have been 
pjnding here from 1926, we think it 
advisable and in the interest of tho 
parties to deal with the matter under 
S. 103, Civil P. C., upon tho evidence, as 

11) A. I. K. 1927 Cal. 433=54 Cal. 450. 


the fact has not been determined by the 
lower appellate Court as to whether 
the plaintiffs were in possession within 
two years of the suits or not. On tint 
account after the first day of hearing 
wo allowed time to the learned advo¬ 
cate for the respondents to go through 
the evidence and place tho evidence as 
regards this point. As I have already 
pointed out the final order in the case 
under S. 145, Criminal P. C., was made 
on 14th April 192L. There is cc question 
that the plaintiffs were not iu posses- 
sion from that date; and tho suits hav¬ 
ing been brought within live days be¬ 
fore the expiry of two years from that 
date, the question of possession becomes 
very important. There is no direct evi¬ 
dence of possession on these five days 
But it is contended on behalf of the 
plaintiffs-respondents chat as the plain¬ 
tiffs had paid rent to their landlords up 
to Pous 1327 B. S., that is, a few months 
before Chait 1327, possession cf the 
plaintiffs should bo presumed to con¬ 
tinue till tho end of Chait 1327 B. S., 
that is, within 13th or 14th April 1921. 

Now the difficulty in the plaintiffs’ 
way is the order of the Magistrate retain¬ 
ing the defendants in possession of the 
lands in dispute. As was observed by 
their Lordships of the Privy Council in 
the case of Dinomani Choudhurani v ; 
Brojo M oh ini Chaudliurani (2), tho order 
of the Magistrate is in the nature of a 
police order admissible as evidence ol 
the fact as to who was declared entitled 
to retain possession; and these orders 
are admissible against all persons when| 
the fact of possession on tho date of the 
order has to he ascertained. But as 
between the parties to the proceedings: 
one may go further and say that such' 
an order is admissible as evidence as 
regards possession before two months of 
the date of the order, because if there 
had been a dispossession within twe 
months of the date of the order when 
the proceedings were started, the Magis¬ 
trate would have been bound to make 
over possession to the person who had 
been so dispossessed. In this case the 
proceedings were started on 12th August 
1920 and it would require very strong 
evidence to show that although the 
order of the Magistrate was made 
retaining the defendants in possession 

(2) [1902] 29 Oal. 137=29 I. A. 24=8 Sa7. 

224 (P.C.). 
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on 14th April 1921, the meaning of 
which was that they were in possession 
on the date of the order first made, that 
is, 12th August 1920, still Ihe plaintiffs 
were in possession up to April 1921. 
There is no evidence to that effect. On 
the other hand, one of the plaintiffs, 
Mabima Chandra Da3, gives evidence 
that “Go-hat is being hold on our lands 
(disputed lands) sinco the last four 
years.” The go-bat was being held by 
the defendants and this plaintiff gave 
evideoco on 15th May 1924. Therefore 
the dispossession- by the defendants 
will be carried back to some time in 
1920 and that would be quits in keeping 
with the order of the Magistrate passed 
in April 1921 on the preliminary order 
made in August 1920. 

It is not necessary to deal with the 
evidence of the rest of the witnesses 
for the plaintiffs as regards the ques¬ 
tion of possession, because all of 
them say that the dispossession of 
the plaintiffs was on account of the 
order of the Magistrate. That can 
hardly be right. The rest of the wit¬ 
nesses who gave evidence of possession 
stated the dates of possession in a very 
vague way. The only tangible evidence 
is that one of their under-raiyats grew 
crops in 1326 B. S., and in Sravan 1327 
on account of the building of a hut by 
the plaintiffs, the criminal proceedings 
were instituted. In this state of evi¬ 
dence it must be held that the plaintiffs 
have not succeeded in showing that 
their dispossession was within two years 
before the suits. This finding ought to 
put an end to the plaintiffs’ case. But 
the learned advocate for the respon¬ 
dents, Mr. Sen, contends that as a 
matter of fact the defendants are not 
cosharer maliks. It is not contended 
that the special rule of limitation could 
net apply, if the defendants are the co- 
sharer landlords. This matter has bean 
settled by a long series of cases. It is 
only necessary to refer to Annoda Sun - 

dar l y '-^ e fV r T (3) and Nabin Chandra 
v. Wajtd { 4). The first objection that the 
appellants advocate raises is that this 
question was not open to the respon- 
dents to argue, because the Additional 
Distnct Judge has taken it for granted 
that the defendan t-appellants before 
(8) [1908] 7 O. w. N. 542. 
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him were ccsharer landlords but they 
had not dispossessed the plaintiffs in 
their capacity as cosbarers. This find¬ 
ing, he seemed to contend, concluded 
the plaintiff's case. On the other hand, 
the argument on behalf of the respon¬ 
dents amounted to this, that although 
the learned Additional District Judge 
took the fact for grauted that the defen¬ 
dants were cosharer landlords, he did 
not come to any definite finding on the 
question, and that having regard to the 
finding of the Munsiff, it is still open to 
him to argue that defendants 1 to 3 
were not cosharer landlords of mouzah 
Chorekhali. We have allowed the plain¬ 
tiffs to argue the matter having regard 
to the ambiguous findings of both the 
Courts below. The first question that 
must arise in this connexion is that the 
defendants pleaded in para. 15 of their 
written statement that they were co¬ 
sharer landloids of Chorekhali, and upou 
that apparently, the issue as regards 
special limitation was raised. There is 
no evidence on behalf of tho plaintiffs 
directly denying tho fact that defen¬ 
dants 1 to 3 are the landlords of Chore¬ 
khali. As a matter of fact in tho Record- 
of-Rights of mouzah Chorekhali, the 
names of defendants l to 3 appear p.3 
cosharer landlords. But the plaintiffs, 
argue that in the Rocord-of-Rights the 
plaintiffs were recorded as being liable 
to pay rent only to the sarkars and 
nothing has been stated with regard to 
their being liable to pay rent to defen¬ 
dants 1 to 3. It may be that by some 
arrangement between the cosharer land¬ 
lords, the rent due from the plaintiffs 
used to be paid only to the sarkars. It 
is found by the Munsiff that defendant 
4 is a cosharer malik of Chorekhali; and 
he also finds that defendants 1 to 3 are 
also recorded as cosharer landlords of 
Chorekhali; and when the Munsiff says 
that defendant 4 is very likely the 
benamidar of defendants 1 to 3, it might 
be that defondant 4 was the benamidar 
of tho other defendants both with regard 
to Chorekhali as well as Bardiahat. 
Therefore defendants L to 3 must he 
considered as the cosharer landlords 
with regard to the mouzah within 
which the plaintiffs claim to hold as 
raiyats or under-raiyats. Further, even 
if defendant 4 was a cosharer landlord 
of Chorekhali and bo was declared to 
have been in possession of the lands by 
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the Magistrate's order in April 1921 and 
the plaintiffs sought to recover posses¬ 
sion as against him also, no matter 
whether he put in appearance or not, or 
whether he pleaded special limitation 
or not, the special limitation under the 
Bengal Tenancy Act would apply to the 
suits. It has been held repeatedly that 
where a raiyat or an under-raiyat sues 
for recovery of possession and when the 
dispossession is by the landlord he must 
come within two yeai'3. Here there is 
no question that the plaintiffs plead 
that there was dispossession by all the 
four defendants and seek relief against 
all of them; it does not matter whe¬ 
ther all the defendants or any one of 
them plead limitation or not, special 
limitation must apply to these cases. 

b nder the circumstances tho appeals 
must bo allowed. The judgments and 
decrees of the Courts below are set 
aside and the plaintiffs’ suits dismissed. 
The appellants are entitled to their 
costs in all the Courts. 

S. K. Ghose, J.— I agree. 

R.M./r.k. Appeal allowed. 
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Rankin, C. J. 

Jahar Lal Saha —Petitioner. 

v. 

Sm. Lalita Sundari Dasi and another 
— Opposite Party. 

Civil Revn. No. 964 of 1929, Decided 
on 10th December 1929, from order of 
Munsiff, 1st Court, ncogbly, D/- 17th 
May 1929. 

(a) Civil P. C., S. 73—Requirement of 
S. 73 is that decree must have been passed 
against same judgment-debtor. 

The undoubted requirement of S. 73, a re¬ 
quirement whi:h must be satisfied before a 
person is entitled to a rateable distribution, 
is that t/be two decrees must have been passed 
against the same judgment-debtor. 

A obtained a money-decree against N in res¬ 
pect of money which he had lent to N's hus¬ 
band in his lifetime. N having died L was 
substituted as her legal representative. R got a 
rent decree against L in respect of certain 
lands and R's decree was enforced first by sale. 
Thereupon A applied for rateable distribution. 

Held'. A's application for rateable distribu¬ 
tion could not he grantod as the requirement 
of S. 73 was that the two deorees must have 
been passed against tho same judgment-debtor: 
25 Bom. 494; 33 Had. 465; 42 Cal. 1$ Rel. on; 11 
Cal. 718, List. [P 455 C 1] 

(b) Civil P. C., S. 73—Decree passed against 
same person in different capacities— Quaere. 

Quaere: Whether decree passed against tho 
tame person in different capacities one person¬ 
ally and the other as legal representative are 


decrees passed against the same judgraent- 
debtor. [P 455 C l, 2 ] 

Bijan Kumar Mul.herji —for Peti¬ 
tioner. 

Apurladhan Mukherji —for Opposite 
Party. 

Judgment. —In my judgment, this 
Rule must be discharged. The order 
complained of is an order refusing rate¬ 
able distribution under S. 73 of the Code 
to the applicant decree-holder in the 
following circumstances: It appears 
that the applicant obtained a money 
decree against one Narrottam Dasi in 
respect of money which he had lent to 
Krishna Lal Mallik, her husband in his 
lifetime. Against the widow Narottam 
Dasi, he obtained his decree and, Narot¬ 
tam Dasi having died, the opposite 
party 1, Srimati Lalita Sundari Dasi was 
substituted as her legal representative 
in her place for purposes of execution in 
terms of S. 50, Civil P. C. It appears 
that the opposite party 2, Rajendra 
Nath Adhikari Mohanta got a rent 
decree in respect of certain homestead 
lands against Srimati Lalita Sundari 
Dasi. The lands in question appear not 
to be agricultural lands but lands on 
which there is a house and a tank with¬ 
in the municipal limits of Chinsura. A 
sale was held under each decree and the 
decree of the opposite party Rajendra 
Nath Adhikari was enforced first by 
sale. Thereupon, the present petitioner 
Jahar Lal Saha applied for rateable dis¬ 
tribution and having been refused he 
applies to this Court under S. 115, 
Civil P. C. 


The learned advocate for the opposite 
party has not attempted to support the 
reasoning of the Munsiff hut he has poin¬ 
ted out that tho undoubted requirement 
of S. 73 a requirement which must be 
satisfied before a person is entitled to 
rateable distribution is that the two 
decrees must have been passed againstj 
the same judgment-debtor. In this case, 
the petitioner's decree was passed 
against Narottam Dasi (as a matter of 
fact, it was passed against her in res¬ 
pect of the debt of her husband Krishna 
Lal Mallik) whereas Rajendra Nath 
Adhikari’s rent decree was passed 
against Srimati Lalita Sundari Dasi 
herself. It may or may not be that Sri¬ 
mati Lalita Sundari Dasi was wrongly 
made the legal representative of Srimati 
Narottam Dasi. I am not concerned 
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with any question of that .sort. It ap¬ 
pears to me that the test is whether the 
jtwo decrees were passed agaiast the same 
jperson. An authority for that has been 
shown bo me in the following 'cases. 
The first is a decision of Sir Lawrence 
Jenkins in the case of Govind Abaji v. 
Mohoniraj Vinayak (l), where the plain¬ 
tiff in one case obtained a money decree 
against Bhau Babaj'i. After the decree, 
his son Kashinath wa3 placed on the 
record for purposes of execution. An¬ 
other person Govind Abaji obtained a 
decree in a form which was improper 
but which was really held to be a decree 
against Kashinath, though it was a 
decree against him in respect of a claim 
which originally arose against Bhau 
Babaji in his lifetime. Treating the one 
as a decree passed against Bhau Babaji 
and the other as a decree passed against 
Kashinath, the Court held that it wa3 
not possible be say that these two money- 
decrees were against the same judgment- 
debtor. 

In the same way, the Madras High 
Court in the case of Srinivasa Aiyangar 
v. Kanthimathi Ammal (2), followed 
the ruling of the Bombay High'Courb 
above referred^to. A obtained a decree 
against one person and then B ob¬ 
tained a decree against that person's 
legal representatives. It was held that 
the case was not within the require¬ 
ments of what is now S. 73, Civil P. C. 
It has been pointed out that, in the case 
of Hart v. Tara Prosanna Mukherji (3), 
there were certain observations made by 
this Court in 1885 in respect of the Code 
cf 1882 which may be thought to go 
against the rulings which I have just 
cited. In that case, it appears that there 
were two brothers and one of them died. 
The plaintiff obtained a decree against 
one apd the widow of the other for the 
amount of interest and costs due on a 
mortgage and it was provided in the 
decree that he was to get the money 
from the mortgaged properties and from 
the defendants personally. The defen¬ 
dant also obtained a decree against the 
same two people, the brother and the 
widow of the other brother for a certain 
sum of money and costs. In these cir¬ 
cumstances, a contention was raised that 

W 25 494=3 Bom. L. R 4,07 

(2) [1910] 33 Mad. 435=5 1.0. 917=7 M.L.T. 

(8) [1895] 11 Oal. T18. 


decrees against a defendant peisonally 
and against the same defendant in a 
representative capacity were not decrees 
“against the same judgment-debtor/' 
The Court did not think it necessary to 
decide the point but intimated that it 
was inclined to decide that the decrees 
against the defendant personally and 
against the same defendant in a repre¬ 
sentative capacity were decrees “against 
the same judgment-debtor”; in other 
words, the decrees were against the 
same judgment-debtor, although they! 
were against him in different capacities. 1 
That does not seem to me to be an 
authority which runs counter to the 
decisions which I have already quoted 
from the Madras and the Bombay High 
Courts. I express no opinion upon the 
point which was merely touched upon. 
The observation was not intended as a 
considered decision. It is sufficient for 
me to say that it in no way throws any 
doubt upon the doctrine of the cases to 
which I have referred. It has been 
pointed out to me that the language of 
S. 73 of the Code of 190S has been slight¬ 
ly varied from the language of the Code 
of 1S82. Whereas the language of the 
Code of 1882 was “decree for money 
against the same judgment-debtor” the 
Code of 1903 says * passed against the 
same judgment-debtor.” It ha 9 been 
pointed out in Balmer Lawrie & Co. v. 
Jadu Nath Banerjee (4), at p. 9: 

"It is essential for the application of the 
section that the decrees should have been pas 
sed against the same judgment'debtor. This 
has been made clear beyond possibility of dis- 
puta by the introduction of the word* M passed” 

Colo of 1392T' fi “ d a PlaCe in S * 236 01 th9 

Ifc appears to me, therefore, that the 
argument of the learned advocate for 
the opposite party must be given effeit 
to and that the Rule must be discharged 
with costs, hearing fee 3 gold mohurs. 

R.M./r . k. Rule discharged. 

(4) [1915] 42 Cal. 1=27 I.C, 614=19 CAV^N. 

1202. 
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Page and Patterson, JJ. 

Satyendra Nath Khan and others 
Appellants. 

v. 

Panchanon Chatterjce and others 
Respondents. 

Appeal No. 2L42 of 1927, Daoided c 
24th July 1929. 
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Civil P. C., 0.32, R. 3. (1)—Certificated 
guardian representing minors —No formal 
appointment of guardian ad litem—Decree 
passed—Decree held binding on minor. 

In a suit brought against four brothers two 
of whom were majors and two minors, the 
minors were represents I by their brother and 
certificat'd guardian without his formal ap¬ 
pointment as guardian ad litem by the Court 
on formal application by the plaintiff aud a 
decree was passed against the four brothers 
the minors beiug represented as above by certi¬ 
ficated gu iriian. 

Held : tbat iu substance the minors were 
duly represented in the suit and tho decreo 
* passed against them was binding upon them, 
tha £>bsonc6 of the formal application being a 
mere irregularity not affecting the merits of 
the case: 30 Cal. 1021 ( P.C. ), R'l. on. 

[P 156 C 2] 

D. N. Bagshi, Tarakeswar Pal Chou- 
(Viurtj and Anil Chandra Dull —for Ap¬ 
pellants. 

Urukram Das Chakrabarty —for Res¬ 
pondents. 

Page, J. — In our opinion this is a 
clear case. The plaintiff’s case is that 
one Shib Chandra died leaving four 
sons, one of whom was Kelar and 
another Ram Niisingha. Kedar had a 
daughter Rakhal Dasi who had a son, 
the plaintiff. Rakhal Da3i is (load, and 
tho plaintiff sues to recover his share 
of the inheritance. He is resisted by 
defendants L to 3 who assort that 
ou bne death of Ram bis four sons 
mortgaged the property in suit to the 
mother of defendants 1 to 3. The find¬ 
ing of both Courts is adverse to the 
defendants. 

On appeal before us the learned ad¬ 
vocate on behalf of the dofendants- 
appellants has taken two points, firstly 
that tho plaintiff has no title inasmuch 
as he based his title upon a decree of 
1909, in a suit brought by Rakhal Dasi 
against the four sons of Ram, and in 
that suit two of the sons of Ram were 
minors and were not represented by a 
guardian-ad-litem appointed by the 
Court and therefore the decree was not 
binding upon them. The second point 
taken was that that being so the suit was 
against the minor defendants and being 
a nullity, symbolical possession given 
through the Court to Rakhal Dasi on 
25th January 1909 was not to be treated 
as possession against the minor defen¬ 
dants and, therefore the suit was barrel 
by limitation. It was also claimed in 
the lower appellate Court that the 
defendants had acquired a title by ad- 
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verse possession, but there was a clear 
finding of fact adverse to them in the 
lower appellate Court, and before us 
that claim has not and could nob have 
been pressed. 

As regards the first contention on 
behalf of the appellants in our opinion 
the appeal is conclude! against them by 
the decision of the Privy Council in .If t. 
liibi XValian v. Banks Behari Pershad 
Singh (l). It appears that at the date 
when tho proceedings in 1896 were com¬ 
menced the two elder sons of Ram, 
Jogendra and Girindra, were major, the 
other two sons minors, and in the plaint 
the two minor sons are set out by 
name and it is added that on their be¬ 
half Girindra appears as their certifi¬ 
cated guardian. That plaint was ad¬ 
mitted by the Court. A petition on be¬ 
half of Jogendra, tho oldest brother, and 
others was presented for leave to file 
a written statement, but no written 
statement was filed, and eventually a 
preliminary decree was passed on 9th 
February 1897, and the final decree on 
10th March 1897 declaring Rakhal Dasi 
to be entitled to one-third share in the 
immovable properties in suit. In that 
decreo as in the plaint the four brothers 
are named, the decree against the two 
minors being against them as represented 
by Girindia their certificated guardian. 

In my opinion the facts which I have 
stated bring tho present case withiD 
the decision in Mt. Bibi Wa'ian v. 
Banlce Behari Pershai Singh (l), aid, in 
my opinion, tho learned Judge rightly 
hold that in substance the two minor 
defendants were duly represented in 
tho suit. Upon that footing issue 2 
does not arise, because as against the 
parties to the suit symbolical possession 
was treated as actual possession. The 
result is that the appeal fails and must 
bo dismissed with costs. 

Patterson, J. —I agree. 

V.b./r.K. Appeal dismissed. 


(1) [1903] 30 Cal. 1021=30 1. A. 182=7 O.W. 
N. 774=3 Sar. 512 (P.C.). 
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Jack and SIitter, JJ. 

Nripendra Chandra Sarkar and others 
—Defendants—Appellants. 

v. 

Ekherali Joardar and others— Respon¬ 
dents. 

Appeal No. 1421 of 1924, Decided on 
20th March 1929, from decree of Sub- 
Judge, Nadia, D/- 7th March 1924, 

Hindu law—Alienation— Manager—-Rule 
that manager of joint family cannot bind 
minor by contract for purpose of immovable 
property is rot limited to immovable property 
—It also applies to contracts for family 
necessities—Contract if divisible can how¬ 
ever be enforced except to extent of minor’s 
share—Specific Relief Act, S. 26. 


A contract entered into by the manager on 
behalf of the joint family at *a time when 
one of the members is a minor cannot be 
enforced as against the minor. The rule is 
not limited to contract on behalf of the minor 
for the purchase of immovable property but 
also applies to contracts made by managing 
members of a joint Hindu family for necessities 
or for the benefit of the family. [P 458 0 lj 

Such a contract, if it is not indivisible can, 
however, bo enforced with variation except*with 
reference to the share of the. minor : 39 Cal . 

232 ( P.C .), Rel. on; A. I. R. 1926 Cal. 445 , Ref. 
2 P. L. J. 513, Diss. from. (P 453 Q i] 

Radhabinode Pal, Bhupendra Kishore 
Bose and Jitendra Mohan Banerjee —for 
Appellants. 

Kshetra Mohan Ghose, Prem Ranjan 
Roy Choudliary, Saraj Kumar ; Matty 
and Mohendra Kumar Ghose—lot Res¬ 
pondents. 

Mitter, J. This is an appeal by the 
defendants and arises in a suit for spe¬ 
cific performance of a contract. The 
plaintiff, now respondent, alleges that 
the defendants got an ex parte mort¬ 
gage degree against the plaintiff for 
a sum of Rs. 2,500 and the plaintiff in¬ 
tended to apply to have the ex parte 
decree set aside. At this stage the 
parties came to an arrangement and the 
arrangement was arrived at between 
plaintiff on the one band and defen. 

nTLl ‘l? fe f 8 n^ 0 . 1 ' P ur Porting to act 

on behaH °f the joint famUy of which 

efendants 2, 3 and 4 were also mem- 

is- At, agraed th *t two plots 

SS 4 ^ th0 ,. m ° rtgage ’ viz., plots 
which were mentioned in schedule Ka 

and Z/ t a to .the plaint would be sold 

y defendant 3 as representing the 

family to the plaintiff and the defen- 

dants would refrain from executing 

their mortgage decree on payment bv 
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the plaintiff of the sum of Rs. 1,654 in 
certain instalments. Of the numerous 
defences which had been taken in this 
case it is necessary to notice only one 
which is to the effect that as de¬ 
fendant 3 was a minor at the time of 
the plaintiff’s alleged contract no spe¬ 
cific performance of the contract could 
be enforced in this case as tie contract 
was entered into by the manager of the 
family of which defendant 3 was a 
member. Both the Courts below have 
not given effect to this defence and the 
Court of first instance decreed the suit 
for specific performance after holding 
that the agreement with the plaintiff for 
retransfer of the two properties in dis¬ 
pute on payment of Rs. 654 and the 
payment of the said money and the 
breach of that agreement by the*defen¬ 
dants must be taken to be established 
and the Court of first instance directed 
that the defendants do execute a kabala 
for the said properties in favour of the 
plaintiff within 15 days from the date 
of the judgment failing which the 
kabala would be executed by the Court. 

Against this decree an appeal was 
taken to the Court of the Subordinate 
Judge of Nadia which affirmed the de¬ 
cision of the jMunsif. It is to be men¬ 
tioned in this case that defendant 5 is a 
subsequent purchaser of the two pro¬ 
perties now in suit and the finding was 
that she was not a bona fide purchaser 
for value although the lower appellate 
Court came to the conclusion upon the 
circumstance that there was no bona 
fides in the vendor. It is unnecessary, 
however, to consider this part of the 
case as I shall show presently. 

A second appeal has been taken to 
this Court against the decision of the 
Subordinate Judge affirming that of tbe 
Munsif and two points have been taken 
before us by the learned advocate for 
the appellants. It is argued in the 
first place that no specific performance 
of the contract could be ordered as 
defendant 3 was a minor at the time 
of the contract and on the principle of 
want of mutuality whioh is available 
in this case as a good defence, this suit 
must fail. It is argued in the second 
place that even if the defendants do 
not succeed on this point as there is 
no finding that defendant 5 is not 
a bona fide purchaser for value and as 
the plaintiff did neither allege in his 
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plaint that she was not a bona'fide pur¬ 
chaser for value nor adduce any evi¬ 
dence on that point, the decree of the 
Court of first instance 'which was 
affirmed by the lower appellate Court 
cannot possibly be sustained. 

With regard to the first point taken, 
we think that the contention of the ap¬ 
pellant is well founded and must pre¬ 
vail although not to the extent con¬ 
tended for by the learned advocate for 
the appellants. In view of the deci¬ 
sion of their Lordships of the Judi¬ 
cial Committee of the Privy Council in 
the case of Mir Sarirarjaa v. Fakhrud- 
din Mahomed Chowdhuri (l), it cannot 
now be seriously contended that the 
contract which was entered into by 
defendant 1 on behalf of the joint 
family at a time when defendant 3 
was a minor could be enforcible as 
against defendant 3. It is argued on 
behalf of the respondent that the deci¬ 
sion of the Judicial Committee of the 
Privy Council must be limited to a case 
where the contract on behalf of the 


minor is a contract for the purchase 
of immovable property. We can 
find no such limitation in the decision 
of their Lordships. It is also said that 
this principle has no application to a 
case when there is a contract to sell 
for the purpose of necessity by a 
manager of a joint Hindu family and 
reliance is placed in support of that 
contention on a decision of the Full 
Bench of the Patna High Court in the 
case of Hari Charan Kuar v. Kaula 
Rai (2). As we read the decision of 
their Lordships of the Judicial Com¬ 
mittee it seems to us that ic is imposi- 
ble to draw the distinction which 
has been drawn by the .learned Judges 
of the Patna High Court. In the case 
of Mir Sarwarjan v. Fakhruddin Maho¬ 
med Choudhuri «(l) which has already 
been cited their Lordships say this : 


“They are, however, of opinion that it is 
not within the competence of a manager of a 
minor’s estate or within the competence of a 
guardian of a minor :to bind * the minor 
or the minor's estate-by a contract for the pur¬ 
chase of .immovable property and they are fur¬ 
ther of opinion that as the minor in the 
present case was not bound by the contract 
there was no mutuality and that the minor 
who has now reached his majority cannot 
obtain specific performance o f the contract." 

U71l9.2) 39 Oil. *32=13 I. C. 331=39 I. 

A. 1 (P.C.)* „ „ ir , 

(2) f 1917J 2 Pat. L. J. 523=10 I. C. lb—1 
Pat. L. W. 587=( 1917) P. H. 0. 0. 20 . 
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Chamier, C. J., who delivered judg¬ 
ment of the Full Bench of the Patna 
High Court said this • 

"I apprehend that the decision of their Lord- 
ships in the case of Mir Sarwarjan v. Fakh. 
rudin Mahomed Chowdhuri (1) does not apply 
to contracts made by the managing member 
of a joint Hindu family for family neces¬ 
sities or for the benefit of the family i. e, 
contracts -made by the managing members 
which bind the minor members of the family. 
Such contracts can be enforced on behalf of 
the family by the personsgwho make them and 
1 find nothing in the d oision of their* Lord- 
ships which requires us to hold that such con¬ 
tracts cannot be enforced against the family.” 

Iu the observations of their Lord- 
ships of the Judicial Committee of the 
Privy Council in the case of Mir Sar- 
warjan v. Fakhruddin Mahomed Chow¬ 
dhuri (1) we can find no such limita¬ 
tion as is suggested in the Patna Full 
Bench decision. This Court in a recent 
decision has held that the principle 
can be applied to cases where a con¬ 
tract is entered into by'a member of a 
Hindu joint family under that Bengal 
School. It is sufficient to refer to the 
decision of Greaves, J. and Mukerji, J., 
in the case of Srinath Bhattacharya v. 
Jatindra Mohan Chatterji (3). It 
has beau argued, however, on behalf 
of the respondent that even if it be 
assumed that the contract in so far as it 
atfects the infant’s share could not be 
enforced the contract could he enforced 
with variation except with reference to 
the share of the infant in the property 
contracted to be sold. I think this 
contention of the -respondent must be 
given effect to. On an examination of 
the evidence it appears that the share 
of defendant 3 in the property con¬ 
tracted to be sold is one-sixth and we 
do not think that the contract is of 
such an indivisible charactor that no 
specific performance could be ordered 
with variation. 

In these circumstances the proper de¬ 
cree to make in this case is to vary the 
decrees of the Courts below by allow¬ 
ing a decree to the plaintiff not in res¬ 
pect of the entire disputed properties 
but in respect of five-sixths of the said 
properties. Decrees of the Courts below 
will bo varied accordingly. 

With regard to the second point 
taken, viz., that there being no evi¬ 
dence and no allegation that defen¬ 
dant 5 was not a bona fide purchaser 

(3) A. I. R. 11 26 Cal. 445. 
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for value without notice the suit for 
specific performance must fail. It is 
sufficient to state that defendant 5 died 
a year before the date when an appli¬ 
cation was heard by this Court at the 
instance of the appellants as to whe¬ 
ther the heirs of defendant 5 should or 
should not be brought on the record of 
this case as respondent. The applica¬ 
tion by the.heirs themselves which 
was put before this Court was never 
served on the respondent and he had 
no opportunity of meeting the allega¬ 
tions made in that application that 
the heirs of defendant 5 did not know 
that their mother defendant 5 had filed 
this appeal to this Court. There is no 
order of this Court by which the heirs 
of defendant 5 had been substituted as 
appellants in the present appeal. It 
must, therefore, be taken that so far as 
defendant 5 is concerned the appeal 
has abated. It is not, therefore, nec¬ 
essary to consider the second point 
taken by the learned advocate for the 
appellants. 

The result is that the decrees of the 
Courts below are varied in the way 
which we have indicated being limited 
to five-sixths of the disputed property. 
Parties will have costs of this appeal in 
proportion to their success. 

Jack, J. —I agree. 

U.M./r.k, Decrees varied . 
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Mukerji and Guha, JJ. 

Official Trustee of Bengal (Esta 
MantkLal Sil)— Appellant. 

v. 

Kissen Gopal Behami and others- 
Respondents. 

Ap P eal N ° 291 of 1928, Decided o 
17th December 1929, from Origins 
Order of Addl. Dist. Judge, Howral 
D/- 23rd May 1928. 

(a) Provincial Insolvency Act S 34 - 
Debt, provable under the Act 

The debt to bo provable under 3. 34 mut 

aftor ll ad l h f a r0 ^ JUdic 5 ti0a ' but U ifc ^crue 

iW'cMon and before discharge it i 

t he'd ah? 0D * H th ° obIi b ati °n giving rise t 
the debt was inourred before adjudication. 

J C S wS*** Insolvency Act, St. 2 / G (2) 
l*™ 1 61 ( 3 1—Adjudication order— Liabi 

of premises occupied by firn 
adjudicated insolvent as expenses of ad 


9th 

till 

an 

On 

was 


ministration or otherwise and debt prova¬ 
ble in insolvency. 

On 26th August 1925 T alleging that he was 
the sole proprietor of a firm applied that the 
the said firm might be adjudged insolvent. 
In the schedule to the petition one of the 
creditors was said to be the Official Trustee 
of Bengal for the estate of M and Rs. 900 
was said to be due to him for rent of the ‘shop 
and godowos occupied by the* firm for three 
months up to July 1925 at the rate of 
Rs. 300 a month. An interim receiver was 
appointed ou 23th August 1925. On 9th De¬ 
cember 1925 the Official Trustee put in a peti¬ 
tion in which he amongst other things 
brought to the Court's notice that Rs. 900 
was due to him for May to July 1925 and that 
since the appointment of tho interim receiver 
rents at the rate of Rs. 300 par month were 
accumulating and that for August to Decem¬ 
ber 1925 Rs. 1,200 had fallen due, which ho 
asked might b 9 paid to him ; and he further 
asked that tho premises might be vacated un¬ 
less the Court thought it necessary to retain 
possession .of them. On 16th April 1926 an¬ 
other petition was put in by tho Official 
Trustee in which it was pointed out fchit up 
to March 19*20 Rs. 2,400 had beoome duo to 
him and more or le99 similar prayers were 
raado as in the previous petition. On 
July 1926 the Court ordered him to wait 
the order of adjudication was ^passed for 
order in regard to the rent of the shop. 

17th August 1926 the adjudication order 
passed and the interim receiver was appointed 
receiver after adjudication. On 12th March 
1927 the Official Trustee again applied that his 
dues might-be paid of! and also prayed that if 
the receiver failed to do so, permission might 
be granted to him to sue -the receiver. On 
16th Juno 1927 thero was a change in the per¬ 
sonnel of the receiver. On 3rd September 
1927 the Court ordered notice to bo given to 
tho Official Trustee that the premises would 
be vacated by the end of the month and the 
receiver 9 hould no lougor bo held responsible 
for the rent. In the meanwhile insolvent's’ 
properties were sold and the OffioiM Trustee 
applied for payment of his eutiro dues. 

that there was no such antecedent 
obligation whioh acorued for the liability to 
pay rent for the period after the adjudication, 
and debt in respoot of such rent is not a 
PC< JJ A £ 6 . [P 461 Cl] 

: an * ouat of rent due to 

the Offioial Trustee for*tho period from 17th 
August 1926 to 30th September 1927 will bo 
treated -as *' expenses of administration or 
otherwise " and will be given priority, while 
tbo rent due to* him from 1st May 1925 to 
ibth August 1926 will rank as a debt prov- 
ablo under the law and in respect of which tho 
appollant will rauk pari passu with the other 
creditors who may have proved their debts. 

[P 46i C 2] 

Crunada Char an Sen, Radhika Ranjan 
Guha and Hari Das Majumdar — for 
Appellant. 

Haradhan Chatterji, Sitangshu Bhu- 
sanBasu, Jatindra Nath Sanyal, Naren - 
dra Nath Sett and Khushi Prasun 
Chatterjee —*for Respondents. 
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Mohendra Kumar Ghosh for Suresh 
Chundra Talukdar —for Deputy Regis¬ 
trar. 

Judgment.—On 26th August 1925 
Tulshi Charan Pal, alleging that he 
was the sole proprietor of the firm of 
Akhil Chandra Pal and Co., carrying 
on business in Chandney Chauk, Cal¬ 
cutta, applied that the said firm might 
be adjudged insolvent. In the sche¬ 
dule to the petition one of the creditors 
being creditor No. 17, was said to be 
the Official Trustee of Bengal for the 
Estate of Manik Lai Sil, and Rs. 900 
was said to be due to him for rent of 
the shop and godowns occupied by t..e 
firm for three months up to July 1925 
at the rate of Rs. 300 a month. An 
interim receiver was appointed on 28th 
August 1925. On 9th December 1925 
the Official Trustee put in a petition in 
which he amongst other things brought 
to the Court’s notice that Rs. 900 was 
due to him for May to Jply 1925 and 
that since the appointment of the 
interim receiver rent at the rate of 
Rs. 300 per month was accumulating 
and that for August to December 1925 
Rs. 1,200 had fallen due, which he 
asked might be paid to him and he fur¬ 
ther asked that the premises might be 
vacated unless the Court thought it 
necessary to retain possession of them. 
On 16th April 1926 another petition 
was put in by the Official Trustee in 
which .it was pointed out that up to 
March 1926 Rs. 2,400 had become due 
to him and more or less similar prayers 
were made as in the previous petition. 
On "9th July 1926 the Court made an 
order in these terms : 

“ Creditor No. 17 must wait till the order 
of adjudication is passed for an order in regard 
to the rent of the shop in Dhurummtolla 
Street and godowns in Chandney Chauk. " 

On 17th August 1926 the adjudica¬ 
tion order was passed and the interim 
receiver was appointed receiver after 
adjudication. On 12th March 1927 the 
Official Trustee again applied that 
his dues might be paid off and also 
prayed that if .the receiver failed to do 
so, permission might be granted to him 
to sue the receiver. On 16th June 1927, 
there was a change in’the personnel of 
the receiver. On ’3rd September 1927 
the Court ordered notice to be given to 
the Official Trustee that the premises 
wonld be vacated by the end of the 
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month and 'the -receiver should no 
longer be held responsible for the rent. 
A sum of Rs. 17,000 appears to have 
been realised from the sale of.the insol¬ 
vents' properties, and upon that the 
Official Trustee applied that his dues 
amounting to Rs. 7.S00 might be paid 
to him first. The Court refused the 
prayer with the following order : 

“ The rent claimed is mainly for continua¬ 
tion of the tsnancy by the receiver and I 
cannot see how it can be described as ex¬ 
penditure for administration of the estate. In 
my opinion this claim ranks along with all 
other-creditors’ olaim for dividend and will 
be dealt with accordingly by the receiver. " 

This is the order from which the 
Official Trustee has appealed. 

Arguments advanced on the strength 
of cases decided under the special 
provisions of the English bankruptcy 
laws or preferential payments in the 
Bankruptcy Act or arguments derived 
from the fact of the'presence of S. 50, 
Presidency Towns Insolvency Act, or of 
the absence of an analogous provision 
in the Provincial Insolvency Act are of 
no assistance. The provisions of the 
last-mentioned Act itself, if examined, 
throw a good deal of light on the mat¬ 
ter. 

In this case the interim receiver ap¬ 
pointed by the Court was not directed 
to take possession as he might have 
been under S. 20. The proceedings 
show that his appointment was more 
or less for the purpose of doing certain 
preliminary investigations. On 17th 
August 1926 when the order of adjudica¬ 
tion was made and the interim re¬ 
ceiver was ordered to continue as recei¬ 
ver, the insolvents’ property vested in 
him under S. 28 (2) and from that date 
the receiver was in possession in the 
eye of ‘law, whether he actually 
exercised any act of possession or not. 

Now the scheme of the Provincial 
Insolvency Act is to vest the insol¬ 
vents’ property in the Court or the re¬ 
ceiver upon the order of adjudication 
being made, and to make it divisible 
amongst the creditors : S. 28 (L). The 
creditors are to tender proof of their 
respective debts provable under the 
Act on which a schedule is to be framed 
which, however, may be amended subse¬ 
quently : S. 33. S. 34 is an important 
section. It states what debts are pro* 
vable under the Act. Excluding tho3fl» 
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which come under sub-S. (l) of that 
section, sub-S. (2) says that : 

44 all debts and liabilities, present future, cer¬ 
tain or contingent, to which the debtor is sub¬ 
ject when he is adjudged an insolvent or to 
which he may become subject before his dis¬ 
charge by reason of any obligation incurred 
•before the date of such adjudication, shall be 
•deemed to be debts provable uader the Act. u 

The debt to be provable therefore 
must accrue before adjudication, but if 
it accrues after adjudication and before 
^discharge ; it is provable only if the 
obligation giving'rise to the debt was in¬ 
curred before adjudication, In the pres¬ 
ent case there was no such antecedent 
obligation which accrued for the lia- 
Ibility to pay rent for the period after 
ithe adjudication. Debt in respect of 
'such rent is not a provable debt. 

On the other hand, the receiver 
when the order of adjudication was 
onade was vested with all rights in the 
insolvents’ property. The several peti¬ 
tions of the Official Trustee asked the 
Court to order the receiver to vacate 
‘the premises as otherwise Rs. 300 was 
accruing due every month and such a 
prayer was made even before the order 
-of adjudication was. passel. Notwith¬ 
standing all this and with full know¬ 
ledge that a liability to pay Rs. ’300 a 
month was being incurred for the use 
and occupation of the premises the pos¬ 
session of the premises was retained 
by the receiver. Had this not been 
so, the landlord would have been en¬ 
titled to only such rent from the re- 
•ceivor as was fair and equitable. The 
.premises were occupied to keep the 
.property for the purpose of adminis¬ 
tration and distribution. It is difficult 
‘to see when the rent that accrued 
•should not be regarded a3 “ expenses 
•of administration or otherwise M within 
•the meaning of S. 61, sub-S. .(3). It is 
*3aid that for a part of the period the 
goods in the shop were under attach¬ 
ment in execution of a decree in favour 
of third party. We do not see how 
that makes a difference on the ques¬ 
tion of the receiver's liability. 

The result is that, in our opinion, 
the view taken by the Court below is 
wrong. If the Court had only care¬ 
fully considered the legal position and 
passed prompt and proper orders on 
the Official Trustee’s petition of 9th 
August 1926 or 16bh April 1926 or even 
17th August 1926 when the order for 
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adjudication was made a large sum of 
money would probably have been avail¬ 
able for distribution amongst the other 
creditors. 

The appeal must be allowed. The 
order of the Court below is set aside 
and it is ordered that the amount of 
rent due to the appellant for the period 
from 17th August 1926 to 30th Septem¬ 
ber 1927 will be treated as “ expenses 
of administration or otherwise ” and 
will be given priority, while the rent 
due to him from 1st May 1925 to 16th 
August 1926 will rank as a debt pro-1 
vable under the law and in respect of 
which the appellant will rank'pari passu 
with the other creditors who may have 
proved their debts. 

The appellant will be entitled to his 
costs in this appeal. Hearing-fee, 5 gold 
mohurs from the insolvents’ estate. 

v.b./R.k. Appeal allowed . 
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Rankin, C. J., and B. B. Getose, J. 

Kanti Chandra Tarafdar and others 
—Defendants—Appellants. 

v. 

Radha Raman Sarkar and another 
—Plaintiff—Respondents. 

Appeal No. 213 of 1927, Decided on 
17th May 1929, from decree of Sub-Judge, 
Burdwan, D/- 25th July 1927. 

(a) Accounts—Suit for — Executors of will 
appointed for limited period must account 
for money received after period is over— 
Executor. 

If executors appointed for a limited period 
receive any money belonging to the estate after 
that period is over, they must account for suoh 
money also in a suit for accounts. They can¬ 
not say fcl: at they are not liable beoause they 
hid ceased to bj oxcoutors. [P 462 0 1, 2J 

(b) Accounts—Suit for—Against executors 
plaintiff has option to implead representa¬ 
tives of executors who have died—Executor. 

Iu a suit for accounts against executors of a 
will it is optional ou the part of tho plaintiff 
to implead on* r3presentatives of the executors 
who have died. [p 463 0 2] 

(c) Accounts—Suit for—Against executors 
— No relief saught against one executor— 
Other executors not taking objection in 
written statement or in argument cannot be 
allowed to raiie objection -at later stage— 
Executor. 

In a suit for accounts against exeoutors the 
plaintiff did not seek any relief against one of 
them on the ground that the exeoutor had 
taken no part in the management, though ho 
mado him a -party. The other exeoutors too 
did not raise the objeotjpn in the written state* 
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Kakti Chandra v. Radha Raman (Rankin, C. J.) 


ment or at the time of the framing of the issues 
or during argument that he was a necessary 
party to any ord?r to account that might be 
passed. An order for rendering accounts was 
made against the others. 

Held: that although priraa faci? all the survi¬ 
ving executors should be made parties to a suit 
for accounts and the order for accounts ought 
prima facie to bo made against them all >et in 
the circumstance ol*the case the other executor 
could not be allowed at a late stage to insist on 
the executor omitted being joined in the order. 

LP 462 C 2, P 4G3C 1] 

Snrat Chunder Bose, Narendra Nath 
Mitter, Nirod Bandhu Boy, Nilmoni 
Goswami, Apurba Char an Mukherji and 
Satindra Nath Boy Clnudhary — for Ap¬ 
pellants. 

II. D. Bose and Sourindra Narayan 
Ghose —for Respondents. 

Rankin, C. J. — This is an appeal 
by defendants 1 and 2 from a pre¬ 
liminary decree for accounts passed by 
the learned Subordinate Judge of Burd- 
wan in a suit brought by the plaintiff 
Radha Raman Sarkar against the persons 
who were appointed executors of the 
will of one Rijabala Dasi. These per¬ 
sons were appointed executors by her 
will dated 6th December 1909 which ap¬ 
pears to have been about the time when 
she died and the grant to them was 
limited to the minority of the plaintiff. 
The date of the grant to them of the 
probate was 8fch May 1911. The learned 
Judge has found and it appears to be 
clear that the plaintiff came of age in 
September 1918 and he has decreed 
accounts for 1911 to 1919 against 
defendants X and 2 only. He has also 
given certain directions with regard to 
the taking of these accounts. 

The first question that was raised in 
this appeal when it was opened was 
the question whether or not the learned 
Judge was correct in making an order 
for accounts for the period of 1911 on¬ 
wards and that matter having been 
argued, it was not further persisted in. 
It appears that, from 1911 onwards, 
these persons were at all events nomi¬ 
nally executors and it is quite clear to 
me that they must account. 

A question was raised a3 to whether 
the learned Judge was right in endea¬ 
vouring to determine the time up to 
which these executors acted as such. 
In my judgment for the purpose of the 
account 'there is no point in dealing 
with that matter now. These executors, 
when they give the. accounts, have got 


to state their receipts and payments and 
if in any particular year they have not 
received any money, it is quite obvious 
that they would not have to account for 
any. On the other hand, if in anyi 
particular year, say 1919, they did 
receive money belong ing to the estate,! 
they must clearly include that in their 
account, and it is idle to say that, though 
they received money and did not account 
for it, they are not liable because they; 
have ceased to be executors. It does 
not appear to me that it is necessary 
for this Court to trouble itself with that 
matter. 

It is to be observed that the executors 
were O'igninally five in number. Two 
of these persons have died and Mr. H., 
D. B 039 has been able to satisfy me upon 
authorities including a citation in Seaton 
on Decrees, Seventh Edition, p. 1159, and 
Williams on Executors, Eleventh Edi-j 
tion, p. 1629, that it is not necessary for' 
the plaintiff to implead the representa¬ 
tives of these deceased executors unless 
he wants to do so. 

There remains, however, a question 
as to one Jatindra Nath Bose who 
is a party to these proceedings as 
defendant 5. The plaintiff’s case is that 
this man Jatindra, although he did 
allow his name to be put forward for the 
grant of probat9 and did not renounce, 
nevertheless has taken no part at all 
even from the beginning in the manage¬ 
ment of the estate as executor. There 
can he no doubt that prima facie all the 
surviving executors ought to be made 
parties to a suit for account and the 
order for account ought prima facie to 
be made against them all. We have, 
however, to see whether this point 
which prima facie is a good point 
though a technical point is one which it 
is open to the appellants before us 
to take. I find that, in para. 15 of 
the plaint, the prayer for relief as re¬ 
gards accounts i3 expressly limited 
against defendants 1 and 2 and the mass 
of materials which is disclosed by the- 
written statement in no way objects- 
that, if a decree for account is to be. 
made, it is: necessary that defendant 
5 should join in rendering the account, 
with defendants 1 and 2. The issues 
which were settled for the trial of this 
case raised no such objection on the park 
of these defendants. Issue 6 was whe¬ 
ther the plaintiff was entitled to a decree 
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tor accounts against defendants 1 and 2 
and, if so, for what period and against 
|whom. When the learned Judge comes 
to deal with this matter in his judgment, 
he deals with it in a way which show9 
that no objection was raised before bin 
that defendant 5 was a necessary 
party to the order directing the ac¬ 
count. Defendant 5 would have, it 
Iseems to me, in these circumstances, 
some grievance, if we were not at this 
stage of the proceedings to direct that 
'an order for account be made against 
him also; and, in view of the course 
taken in the Court below, I am of 
^opinion that it is not necessary for us to 
|add defendant 5 as 'a party against 
whom a decree for account is to be 
made. I see no objection to the direc¬ 
tions which the learned Judge has given 
and I am loath to make any amendment 
in the decree passed by the Court below. 
It appears to me that the proper order 
to pass in the case is that this appeal 
should be dismissed with costs. Hearing 
fee five gold mohurs. 

B. B. Ghose, J.—I agree. 


r.m./r.k. 


Appeal dismissed. 
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Mukerji and Gqha, JJ. 

Mahammad Mahmud Choudhry and 
others Plaintiffs—Appellants. 

v. 

Behary Lal Saha and others— Defen¬ 
dants—Respondents. 

Appeal N °. 5 of 1929, Decided on 
19th November 1929, from appellate 

n/ o r ,°[ I** > d ? L Di3b - Jud ^. Sylhet, 
D/- 2136 September 1928. 

(•) Civil P C., O. 32, R. 7-Minor i. bound 
by con.ent of guardian to abide by depo.i- 

8 k WC " by °PP? s,t « PMty on oath al- 
•J j^ L glVftn Wlth °ut leave of Court pro- 

as- 

lated by CmITv ° C °°. m P ro “ i8e °o£tamp- 
„ .v [P 464 0 2 ] 

° 3, R. l-PI..d«r cannot 

by oathif l flit by ° f k feri "8 to bc bound 
1 «PI»o*ite party—But Court i can 


draw inference from circumstances of case 
that there was authority on his part. 

A pleader as an agent on behalf of his client 
cannot bring the suit to a close by offering to 
be bound by the oath of the opposite party, 
but it is quite open to the Court to make an 
inference from t he peculiar circumstances of 
a case as legards tho fact that there was 
authority on the part of the pleader : 14 Bom . 
455, -4. I. R . 1922 AIL 160, Ref. IP 465 C 1] 

Priya Nath Dutt —for Appellants. 

Hemendra Kumar Das —for Respon¬ 
dents. 

Judgment. —This appeal has been 
preferred from an order of remand pas¬ 
sed by the First Additional District 
Judge of Sylhet. The facts necessary 
to be set out for the purposes of tho 
present appeal are these : 

The appellants were the plaintiffs in 
a suit for money in which there were 
originally three defendants. The defen¬ 
dants filed a joint defence taking vari¬ 
ous objections to the claim, one of them 
being that the amount claimed by the 
plaintiffs had been already paid back to 
them. When the suit was pending in 
the trial Court one of these defendants 
died leaving two minor sons as his heirs 
and thereupon the said two minors wore 
substituted as defendants in She place 
of their deceased father and a pleader 
of the Court was appointed as their 
guardian ad litem. The guardian ad 
litem appointed as aforesaid entered 
appearance in this suit and filed a peti¬ 
tion on 22nd June 1928 adopting the 
original defence of the defendants as 
the defence of the minors who had been 
substituted. On the same day after a 
witness was examined on behalf of the 
plaintiff a petition was filed by the 
pleader, who had entered appearance 
on behalf of all the defendants ori¬ 
ginally, now signing on behalf of the 
two adult defendants, namely, Bepin 
Chandra Saha and Behari Lal Saha. 
The petition was also signed on be¬ 
half of the substituted minor defen¬ 
dants, namely, Bonomali Saha and 
Barindra Chandra Saha by tho guar¬ 
dian ad litem Mohendra Nath Das, 
pleader. In this petition it was stated' 
that the defendants would be bound by 
the special oath of plaintiff 2 in respect 
of the principal amount of Rs. 1,414. 
This statement in the petition obviously 
meant that as regards the question as 
to whether the principal amount ad¬ 
vanced by the plaintiffs to the dafen- 
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dants had been repaid by them or not, 
the defendants would be bound by the 
said special oath. It was further stated 
in the petition that the question of 
compensation, costs and other tilings 
would have to be decided by the Court 
itself. On this petition being filed, the 
Subordinate Judge allowed plaintiff 2 
to go into the witness box and to take 
the special oath and on that being done 
he decreed the suit for the sum of Rs. 
1,414 with compensation and costs. 

Thereafter Bepin Chandra Saha and 
Behari Lal Saha and the two minor de¬ 
fendants through the said Behari Lal 
Saha preferred an appeal from the trial 
Court's decision. Before the learned 
Judge it appears to have been contended 
that when the petition to be bound by 
the special oath of plaintiff 2 was 
filed on 22nd June 1928 only one of the 
two adult defendants was present in 
Court and the pleader who purported 
to file the said petition had not been 
properly authorized to do so. It ap¬ 
pears also to have been contended be¬ 
fore him that the guardian ad litem of 
the minor defendants had not received 
instructions to join in the application 
and had not obtained the Court’s per¬ 
mission for that purpose. The learned 
Judge came to no finding on the first 
contention, but preferred to decide the 
case on the second one. He took the 
view that 0. 32, R. 7, Civil P. C., ap¬ 
plied to the case and that the proceed¬ 
ings were in the nature of an agreement 
or compromise to enter into which it 
was necessary for the guardian ad litem 
to have the leave of the Court and such 
leave should have been expressly re¬ 
corded in the proceedings. Being of 
opinion that the absence of the leave 
aforesaid rendered the proceeding 
void and because the minors would not 
bo bound by the agreement aforesaid 
he held that the decree would not pos¬ 
sibly stand either as against the minors 
or even as against the adult defendants. 
The learned Judge, therefore, remanded 
the suit to the trial Court in order that 
it might be retried in the ordinary way 
after giving opportunity to the parties 
to adduce evidence. From this order 
the plaintiffs have preferred the pre¬ 
sent appeal. 

In order to appreciate the exact posi¬ 
tion it is necessary to set out a few 
facts. It would appear from the order 
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sheet that when on 22nd June 1928, the 
application was filed on behalf of the 
defendants the guardian ad litem was- 
present in Court and on the same day- 
made the application praying that the- 
defenoe originally filed by all the defen¬ 
dants might be accepted as the defence- 
of the minors who had been subse¬ 
quently substituted. In the petition, as 
has been already stated, the guardian, 
ad litem had put down his signature as 
representing the minors Bouomali Saha 
and Barindra Chaudra Saha. The ques¬ 
tion as to whether the proceedings were ! 
void or net by reason of the fact that! 
leave of the Court was not taken seems 1 
to us to be concluded by the decision of 
this Court in the case of Sheo Nath 
Saran v. Sukh Lal Singh (1). In that 
case it wa3 held that : 

“the oflo r of tlio guardian of a minor defen-: 
dant on behalf of the minor to abide by the 
deposition to be given by a plaintiff on oath! 
taken in a particular form under the 
Oaths Act, stands on a very different ground 
from an agreement or compromise contemp¬ 
lated by S. 462, Civil P. C„ of 1S82, and that 
in such a case, the minor is bound by the con¬ 
sent of his guardian although given without 
the leave of the Court, provided that there is 
no fraud or gross negligence on the part of| 
the guardian." 

It may be stated here that in so far as 
the present case is concerned it has not 
been alleged that there was any fraud or 
negligence on the part of the guardian 
ad litem. The learned Judge’s reason 
therefore, for holding that the proceed¬ 
ings were not binding upon the minor 
by reason of the fact that leave of the 
Court was not taken nor recorded seems 
to us to be entirely erroneous. 

As regards the want of authority on 
the part of the pleader who put in the- 
petition it may be stated here that it 
is an admitted fact that one of the de¬ 
fendants, namely, Bepin Chandra Saha- 
was present in Court at the time when 
the petition was put in. The whole 
question, therefore, so far as this ma - 
ter is concerned, is whether because o 
the fact that Behari was not present it 
should be held that the pleader who put 
down his name in the petition could no 
file the petition on his behalf as well, 
or that he acted without authority. 
Having regard to the circumstances or 
the case, specially to the fact that ther 
was one joint defence originally filed oj 
a ll the defendants and also to thej ac_ 

(1) [1900] 27 Cal. 229=4 0. W. N. 327. 
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that Bepin was present in Court to do 
all that was necessary for the purpose 
of doing all that was necessary to bo 
done on that day, in our opinion, it is 
not an unreasonable inference at all to 
make to hold that Bepin had been auth¬ 
orized by Behari to instruct the pleader 
to make the petition that he eventually 
did. We are of opinion that the cir¬ 
cumstances of the case do not point to 
the pleader having acted on his own 
initiative or without instructions nor 
do they suffice to establish that 
merely because one of the defendants 
was absent from Court on that particu¬ 
lar day he is not to be held bound by 
the statement contained in the petition. 
There is no indication at all of any in¬ 
tention on the part of Bepin or of the 
pleader to defraud Behari. 

Our attention has been drawn to a 
number of cases on behalf of the res¬ 
pondents in support of the proposition 
that the pleader as agent on behalf of 
his client had no authority to bind the 
latter by making a petition of this cha¬ 
racter. One of the cases referred to iu 
this connexion is the case of Sadashiv 
Rayaji v. Maruti Vithal (2). In that case 
it was held that 

“ i>» agent, holding a power of attorney auth¬ 
orising him to act and appear for a party to 
a suit cannot br.ng the suit to a cloa.' by 
charing to be bound by the oath of the opposite 
party in a pwticular form. Nor can a pleador 
so bind his client”. 

The proposition laid down in that case 
cannot be disputed but it is quite open 
to a Court to make an inference from 
the peculiar circumstances of the case 
as we feel inclined to do in this case as 
regards the fact that there was autho¬ 
rity on tho part of the pleader because 
of the presence of one of tho adult de¬ 
fendants who evidently had been put 
forward by the other to take all neces¬ 
sary steps in connexion with the suit. 

Another case referred to is the case 
of Parbhu Dayal v. Jamil Ahmad (3), 
The special circumstance in that case 
was that in addition to the stipulation 
to be bound by the special oath there 
was a prayer to the effect that the suit 
would be decreed in terms of the oath 
taking the whole case out of the deoi- 
sion of-the Court. Whether this deci¬ 
sion is correct or not we need not dis- 
c uss. It is sufficient for 113 to say that 
[1830J 14 B^TT55: 

(fa) A. I. R. 1922 All. 160=44 All. 117. 
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it has expressly followed Sheo Nath 
Saran v. Sukh Lai Singh (1). 

We are of opinion, therefore, that the 
view which the learned Additional Dis¬ 
trict Judge lias taken is not correct. 
We accordingly allow the appeal, set 
aside the order from which it has been 
preferred and direct that the decree of 
the trial Court be restored. The appel¬ 
lants will be entitled to the costs of this 
appeal as well as of the appeal before 
the lower appellate Court, hearing fee 
in this Court being assessed at two gold 
mohurs. The connected application is 
dismissed. 

R.M /R.K. Appeal allowed. 
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Lort-Willtams, j. 

Kedarnath Bhutra —Defendant—Ap¬ 
plicant. 


v • 


Jchcrmull Bhutra —Plaintiff. 

Application in Original Civil Suit 
No. 1180 of 1925, Decided on 28th April 
1929. 

* (a) Decree—Construction —Compromise 
decree — Content decree providing each 
party to bear its costs but not stating that 
previous interlocutory orders for costs 
should be superseded—It cannot supersede 
ihccn. 

A decree by consent, ono of the terms of 
whioh is that e*ch pirty should bear its own 
coats, cannot supersede previous interlocutorv 
orders for costs passed during tho courso of the 
suit, if the decree does not specifically state 
that thov should be so superseded : Bcrmon 
& Co. v. Godden Son, (1878) 4 Ex. Dir 246 
and British Natural. Premium Provident 
Association v. Dywater, (1697) 2 Ch. 531 

('^Pr-Ci—C.U. [P 106 C ■} 

Intorlocutory orders for costs made by tho 
U>urt of appeal during the progress of the suit 
may be taxod forthwith and execution levied 
therefor [p 4G6 c 

W. Gregory and N. N. Bose — for 
Applicant. 

S. C. Roy and J. C. Sett— for Plain- 
tin. 


Judgment.— In this case a decree 
was mado by consent, one of its terms 
being that each party should pay its 
own costa to be taxed by the Taxing 
Offioer of this Court if necessary as 
between attorney and olient on scale 

« :* G , r0 8° r y ar guas that the 

effeot of the deoree is to supersede all 
interlocutory orders for costs whioh 
have previously been made in the suit. 
These interlocutory orders include 
orders which have been made by the 
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Court cf appeal. He bases that argu¬ 
ment on two decisions of Wilson, J., in 
1891 and 1892 and says that the practice 
of this Court has been in accordance 
with these decisions. I doubt whether 
the decisions are sufficient in their terms 
to support the rule which Mr. Belcham- 
bers based upon them in those days, 
which rule, I am informed, has been 
followed hitherto in this Court. Such 
a rule would not be in accordance with 
English practice on this point and in my 
opinion the rule as minuted by Mr. Bel- 
chambers is not a correct rule or one 
which should be followed. If it is in¬ 
tended to supersede previous interlocu¬ 
tory orders for costs that fact should be 
stated specifically in tbo final decree. 
In the case of a consent decree it should 
be stated specifically as one of the terms 
of the agr63ment to which the parties 
bavo come, i.e., it should be stated that 
they had agreed to abandon the rights 
which had already accrued to them 
under the previous orders of the Court. 
It is worthy of note, that according to 
the English practice, and I believe also 
tbo practice which does or ought to ob¬ 
tain in this Court in the case of orders 
for costs made by the Court of appeal 
during the progress of the suit, such 
orders for costs may be taxed forthwith 
and execution levied therefor. They 
are distinguished in this way from inter¬ 
locutory orders made in tlie original 
Court, which according to the practice 
both here and in England must await 
taxation at the final termination of the 
suit. There is very little authority to 
assist one in coming to a conclusion on 
this matter, but my decision is based to 
some extent upon the case of Bei/non 
Sc Co. v. Godden Sc Son (I) and British 
Natural Premium Provident Association 
v. By water (2). The result is that this 
application is dismissed with costs. 
S.N./r.K. Application dismissed. 

(1) [1878] 4 Ex. Div. 210=48 L. J. E:T 8oT 

(2) [1807] 2 Ch. 531=66 L. J. Ch. 787=77 
L. T. 22=46 W. R. 23. 
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Mukerji and Jack, JJ. 

Abdul Waked —Plaintiff—Appellant. 

v. 

Mohan Bashi Saha and others —De¬ 
fendants—Respondents. 

Appeal No. 1909 of 1927, Decided on 
23rd August 1929. 


Adverse Possession—Cosharers— Adverse 
possession must be to knowledge of co- 
sharer directly or indirectly however no- 
tonous it may be. 

Adverse possession that would extinguish a 
cosharer’s title must be adverse to the proved 
knowledge of the cosharer ousted, however 
notorious such possession may be. Exclusion 
or ouster involves not merely the act of tho 
p?rson ousting -but the state of the mind of 
tho person ousted. Knowledge on the part 
of the latter, therefore, is essential. Such 
knowledge may be proved directly or infer- 
entially. On the principle of constructive 
notice, it miy also be proved that the cosharer 
against whom possession was exercised had 
sufficient notice of facts or sufficient informa¬ 
tion which would put a reasonable person on 
enquiry and on receipt of which a reasonably 
attentive person could not but realize that he 
was ousted. It is not the law .that a non- 
diligent cosharer is bound to suffer. It is 
essential to find knowledge of ouster of his 
part: (case law considered ). fP 468*C 1] 

D. L. Khastgir, Althal Ch. Dutt and 
Sailendra Mohan Das —for Appellant. 

Gunada Char an Sen and Jatindra 
Mohan Ghose — for Respondents. 

Mukerji, J. —The priucipal question 
that arises for consideration in this 
appeal is whether the findings recorded 
by the Court of appeal below are suffi¬ 
cient in law to constitute such adverse 
possession on the part of the defendants 
and their predecessors as would extin¬ 
guish the'plaintiff's title. 

The parties are cosharers. The Dis¬ 
trict Judge has found that the adverse 
possession that was exercised on the 
part of the defendants and their pre¬ 
decessors was hostile and notorious, 
that all through the period, which was 
well over twelve years, their rights 
were asserted, and that tho sales made 
by them in assertion of such rights 
were attended with considerable pub¬ 
licity. He has found that these sales 
were overt acts of an unequivocal 
character to the exclusion of the rights 
of the plaintiff. On the question whe¬ 
ther the plaintiff had knowledge of 
these overt acts the District Judge has 
only observed that : 

“if the plaintiff did not know it was simply 
due to his lack of diligence for which he can¬ 
not claim any benefit.” 

Now the findings recorded as above by 
the learned District Judge would seen 
to suggest that if the possession has 
beon notorious in character and if the 
overt acts indicative of such possession 
are unequivocally referable to an as- 
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sertion of a hostile title to the exclusion 
of the plaintiff, such possession is suffi¬ 
cient, even though the plaintiff may 
not have had knowledge of the ouster, 
provided that if the plaintiff was 
diligent he would have known of it. 
The question in this appeal is whether 
this is a correct or adequate statement of 
the law as to the sufficiency of adverse 
possession for the purpose of extinguish¬ 
ing a cosharer’s title. I ana of opinion 
that it is not. 


As regards diligence the learned Dis- 
'trict Judge appears to have reproduced 
with a little, though very important 
-variation, a dictum of Mookerji, J. to 
be found in tire case of Jagannath 
Marwariv.S. Ghandni Bili (l), which 

runs in these words : 

“It may ba conceded that a co3harer can¬ 
not close his eyes and oars, nor by wilful 
inattention obtain an advantage from his lack 
of diligence*” 

lb will bo seou tbai tho words of this 
dictum are very carefully weighed. 
What they mean is fairly clear from 
-some passages that precede and follow. 
The judgment states : 

“Any aci or conduct signifying his intontion 
to hold, occupy and on joy the premisos ex¬ 
clusively aud of which the tenant out of pos¬ 
session has knowledge or of which ho has 
•sufficient information to put him upon enquiry 
.... For this reason it his been hold -suffi¬ 
cient that tho acts of adverse possession aro 
•such in their character and attendant circura- 
•atances that a man reasonably attentive oaanot> 
but roalise that an adverse right is assorted 
against him. But if no notice is given to tho 
•cosharar of tho denial of his right the 
r.Qcupint must make his possession so visibly 
hostilo and notorious and so apparently ex¬ 
clusive and adverse as to justify an inference 
of knowledge on tho part of the co-owner 
-sought to bo ousted aud of laches if he fails to 
discover and assert his rights.” 

There is, however, another passage 
in the aforesaid judgment on which 
much stress has been laid in support of 
the District Judge's view and which 
runs thus ; 

‘‘But what is essential is that the overt acts 
which constitute a definite and continuous 
assertion of an adverse right must be of an 
Unequivocal character dearly indicating an 
assertion of ownership of tho premises to tho 
•exclusion of the right of the other co-tenants.” 

This passage merely repeats in dif¬ 
ferent words the principle enunoiated 
by Wood , V. 0. in Thomas v. Thomas (2), 
Sat p. 83), namely “possession is never 


jS f- 1 - »• 1921 Cal. C47. 
<2) [1055] 2 K. & J. 79. 


considered adverse if it can be referred 
to r. lawful title." It specifies tho 
essentials of such possession, bub 
does nob purport to sav that possession 
having those ingredients and without 
anything more would suffice to exting¬ 
uish the title of a cosharer. 

In the case of .lyenenussa Bibi v. 
Shaikh Iauf (3) it was pointed out that 
in order to establish adverse possession 
by one tenant-in-common against his 
co-tenants there must be an exclusion 
or ouster and the possession subsequent 
to that, must be for the statutory 
period. In that case Jenkins, C. J., 
referring to the cases of Deo v. Pos. 
ser (4) and Calley v. Doc dem Taylerson 
(o) (statements of tho law in which 
cases aro to he found reproduced in the 
decision of the Judicial Committee in 
N. Varada Pillai v. Jeevarathnammal 
(6), Gangadliar v. Parashram (7) and 
Bandacharya v. Srinivasacharya (8), 
laid down that mere non-participation 
of rents and profits would not necess¬ 
arily of itself amount ‘to exclusion but 
such non-participation or non-posses¬ 
sion may in the circumstances of a 
particular case amount to adverse pos¬ 
session. He observed that what is suf¬ 
ficient evidence of exclusion must de¬ 
pend upon the circumstances of each 
and that amongst the circumstances to 
be taken into consideration are the 
relationship of the parties their posi¬ 
tion, the mode of life in the particular 
community to which the parties belong, 
the character of the property and other 
circumstances of a similar character. 
Besides proof by direct evidence exclu¬ 
sion or ouster may be presumed from 
circumstances. So in Culley v. Doe Dem 
Taylerson (5) Lord Denman said : 

"Bat whoro tho olaimant tonaat-in-oommon 
has not boon in the p *rticipation of tho routs 
and profits for a coasidarablo longth of timo 
and othor circumstanoos concur, tho Judgo 
will direct tho jury lo tako into consideration 
whether they will prosum.) that thero had boon 
an ouster." 

Also Ashhurst, J., in Doe v. Posscr 
(4) pointed out that long and continued 


(3) [1912] 16 0. w. N. 819=14 I. 0. 722. 

(4; [1774] 1 Oowpor 217. • 

(5) [1840] 11 Ad. * El. 1003=3 P. & D 589= 
9 L. J. Q. B. 288. 

(6) A. I. R. 1919 P. O. 41=13 Mad. 244=46 
I. A. 235 (P.C.). 

(7) [1905] 29 Bom. 309=7 B)tn. L. R. 252. 

(8) [1903] 5 Bora. L. R. 742. 
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acquiescence in the enjoyment of rents 
and profits may justify a jury in pre¬ 
suming either an actual ouster or a con¬ 
veyance. In the same way the House 
of Lords in the case of Corea v. Appu- 
haniy (9) speaking of extinguishment of 
title of a person by reason of adverse 
] ossession on the part of his co-owners 
observed that • 

“nothing short of ouster or something equi¬ 
valent to ouster could bring.about the same 
result.” 

Exclusion or 'ouster involves cot 
merely the act of the person ousting 
but the state of mind of the per¬ 
son ousted. Knowledge on the part 
of the latter therefore is essential. Such 
knowledge may be proved directly or 
inferentially. On the principle of con¬ 
structive notice it may also be proved 
by showing that the cosharer against 
w hom the possession was exercised had 
sufficient notice of facts or sufficient in¬ 
formation which would put a reasonable 
person onenquiry and on l'eceipt of which 
a reasonably attentive person could not 
Ibut realise that he was ousted. That 
^knowledge has to be found is also clear 
from a series of decisions amongst 
which may be referred those of Lolce- 
nath Singh v. Dhakestcar Prosad Nara- 
yan Singh (10). Jcr Narain v. Srikantha 
Boy (11) and Jogendra Nath v. • liajcn - 
dra Nath (12). The District Judge has 
nowhere found that the plaintiff had 
the required knowledge. Ho lias rather 
refrainod from arriving at a finding one 
way or the othor on the question of 
knowledge, being apparently of the 
view that if the plaintiff had been suf. 
ficiently diligent ho would have known 
of the matter. Now in cases of this 
sort there is seldom if over any actual 
notice of exclusion or ouster. But, at 
the same time it is not the law that a 
non-diligent cosharer is bound to suffer: 
he will suffer only when the circum¬ 
stances unequivocally tell him that he 
has been excluded or ousted or when he 
has sufficient information that will put 
a reasonable man on enquiry which if 
pursued will unmistakably show that 
he has been excluded or oustod. 

_?ho result_is that while the other 

(9) [1912] A. C. 230=81 L. J. P. 0. 151=105 
L. T. 83P>. 

(10) d9lGJ 20 C. W. N. 51 = 27 I. C. 405= ■>> 

C. L. J 253. 

(11) A. I. R. 1922 Cal. 8. 

M2) A. I. R. 1922 Cal. 54. 
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findings namely those as to thecharac 
ter of the possession of the defendants 
and their predecessors, are well ma de 
there is want of a proper finding on 
the question of knowledge and for such 
a finding one way or the other the case 
will havo to be reheard by the lower 
appellate Court. 

It has been brought to our notice on 
behalf of the respondents that the de¬ 
cision of the District Judge on the 
question of maintainability of the suit 
is erroneous inasmuch as the exclusion 
of the plaintiffs fathers share from- 
the claim is not practicable because 
that share cannot possibly be ascer¬ 
tained without knowing whether the 
plaintiffs mother had left other heirs 
besides those that are parties to the 
suit a point on which the trial Courts 
decision was against the plaintiff. The 
lower appellate Court will have to go 
iuto this matter again and record a 
proper decision thereon. With these 
remaiks tho appeal is allowed the 
judgment appealed from is set aside 
and the cise is remanded to the lower 
appellate Court for disposing of it after 
determining tho two matters referred 
to above. Costs to abide the result. 

JacV, J. —I agree. 

R.M./R.K. Case remanded ♦. 
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B. B. Gnose and S. K. Ghose, JJ. 

Gancndra Mohan Bhaduri and another 
—Appellants. 

v. 

Bhavam Charan Chalcravarti —Res¬ 
pondent. 

Appeal No. 305 of 1929, Decided on- 
28th August 1929, against appellate 
order of Dist. Judge, Hooghly, D/- 29bh. 
April 1929. 

(a) Arbitration Act, S, 2—Although suit* 
in respect of portion outside ordinary juris¬ 
diction of High Court is barred reference* 
to arbitration with regard to such property/ 
can be made under S. 2, 

A reference was made to arbitration ia a dis¬ 
pute relating to property only a portion of’ 
whioh was within tho ordinary .jurisdiction of 
the Court. The arbitrator filed an award which* 
was amended by the consent of tho parties* 
and a decree was pessad accordingly. Sub- 
6 equoDtly execution was sought with regard to 
portion of tho award which was not amended.. 

Held: tbit although a suit ooull not have 
been instituted with rogard to property with¬ 
out leave under Letters Patent, a reference to 
arbitrator could be mide undar S. *2 of the 
Aot. f P 470 C lk 
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(b) Arbitration Act, Sr. 13, 14 and 15 — 
Portion of the award not remitted for re¬ 
consideration nor set aside is enforceable as 
decree under S. 15, 

According to the provisions of the 
Arbitration Act the arbitrator only files the 
award iu the Court and after that the Court 
may remit the award for reconsideration or 
set it aside under Ss. 33 and 14 of the Act. 
When this is not done the award is enforce¬ 
able as if it were a decree under S. 15 of the 
Act. [P 469 C 2] 

A dispute relating to property only a portion 
of which was within original jurisdiction of 
the High Court was referred to arbitration. 
The award was amended by the consent of tho 
parties and a decree passed accordingly. Sub¬ 
sequently a widow sought execution of tho 
portion of the original award relating to her 
maintenance. 

i Held : that although the decree made was it- 
solf of no force the portion of the award as 
originally made and not amendod or remitted 
by the Court of which execution was sought 
could bo enforced as regards tho widow as a 
decree of the Court under S. 15 : Pisini v. 
Attorney-General of Gibraltar , (1S901 5 PC 
516 and 2 J. A. 219, Ref. [P 470 C 2 ; P 471 C 1] 

H. D. Bose and Bijan Kumar Mu - 
kerji— for Appellants. 

Rupendra Coomar Milter and Manila! 
Bhattacharya —for Respondent. 

B. B. Ghose, J. —This is an appeal 
by the executor of the Will of Babu 
Rajendra Lai Gcswami against an order 
of theDistrict Judge affirming the order of 
the Subordinate Judge of Hooghly hold¬ 
ing that the respondents wore entitled to 
execute the decree of this Court. The 
decree was made by Chaudhuri, J., dated 
February 1919. It was transmitted to 
the Hooghly Court for execution. An 
objection was taken by the appellants 
-that the decree was void and without 
jurisdiction and, therefore, it was not 
capable of execution. The point in con¬ 
troversy arises out of proceedings in 
arbitration under the Arbitration Act 
whiob, it is admitted by the res¬ 
pondent, were very irregular. The dis¬ 
pute between the parties was referred to 
the arbitration ofthelate Mr. Byombesh 
Chuckerbutby. He made an award 
<whioh was filed under S. 11, sub-S. 2, 
Arbitration Act (9 of 1899). It does 
not appear what happened after the 
award was filed. But it appears that 
all the parties agreed to certain 
modifications in the award and the 
learned Judge gave effect to the modifi¬ 
cations which were made by consent 
and they were entered in the two sohe- 
da * 9 ® the deoree which are marked B 
-and C. There was .an infant concerned 


and the learned Judge made the order 
that the agreement was for his benefit. 
But at the present moment we are neb 
concerned with the question of the in¬ 
fant's being bound by the agreement. 
As I have said, a decree was made the 
effect of which was to embody the 
award along with the two other docu¬ 
ments which contained the stipulations 
on which the parties agreed before tho 
learned Judge. Previous to this there 
were proceedings between the present 
parties which came up on appeal from 
the Original Side : see the case of 
c Jnanendra Mohan v. Annapurna Debi 
(1). The question now in dispute was 
not considered at the time, but with re¬ 
gard to certain other matters an opin¬ 
ion was expressed by the learned Chief 
Justice about which there is no dispute 
now. The question which arose then 
between the parties was whether a de¬ 
cree could have been made by Chaudhu¬ 
ri, J., as was done. According to 
the provisions of the Arbitration; 
Act the arbitrator only tiles the decree i 
in Court and after that the Court mayj 
remit th3 award for reconsideration cr 
set it aside under Ss. 13 and 14 of the 
Act. When this has nob been done, the 
award is enforceable as if it were a de-j 
cree of the Court under S. 15 of the Act. 
As was pointed out by tho learned Chief 
Justice in the caso 'cited above, the pro¬ 
cedure that was had before Chaudhuri, 
J., was a mixed procedure under the 
Arbitration Act and also under the pro¬ 
visions of Sch. 2, Civil P. C. As I 
have already said, the learned advo¬ 
cate for the respondent admits that 
the proceedings were irregular. It is 
contended on behalf of the appellant 
that tho learned Judge had no jurisdic¬ 
tion to make a decree and that being so 
the executing Court ought not to havo 
made an order for its execution. The 
present execution was sought for with 
regard to a portion of the award and 
that was contained in tho second para¬ 
graph of it as regards the maintenance 
of the widow of the testator Rajendra 
Lai Goswami. It was provided there, 
amongst other things, that the widow 
was to get a certain sum for main¬ 
tenance per mensem and that was to 
be paid by the executors. It is conten¬ 
ded that there was no suit pending in 
Court a nd, therefore, there 
(ll A. L R. 1927 Oal. 562=102 ii 0. 109. 
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could have been no decree whether by 
consent or otherwise ; and the defini- 
tion of a “decree" in the Civil Procedure 
Code was referred to in support of the 
contention that unless there is a suit 
there cannot be a decree. Of course, 
this argument does not take cognizance 
of a decree being made on an award 
under para 20, Sch. 2, of the Code. It 
is next contended that as the Court had 
no jurisdiction to make a decree, the 
executing Court was entitled to refuse 
to execute it on the ground that the de¬ 
cree was a nullity according to the Full 
Bench case of Gora Chand Haidar v. 
Prafnlla Kumar Roy (2). It should be 
stated in passing that the learned Dis¬ 
trict Judge was not quite accurate in 
saying that no objection was taken be¬ 
fore him as to the jurisdiction of the 
High Court, because apparently that 
was the only objection on which they 
fought the case in the trial Court and 
that must have been the only ground 
upon which they attacked the decision 
of that Court ou appeal. The question, 
therefore, which we have to consider 
is first: whether the decree is a nullity 
or incapable of execution ; and secondly, 
if the decree is irregular and has been 
made on consent, it was one which 
could be enforced by way of execution. 

The first point that arises for consi¬ 
deration is whether tho learned Judge 
sitting on the original side had any 
jurisdiction to entertain the suit with 
regard to the properties involved in tho 
matter of arbitration. It may be con¬ 
ceded that he had not, because only a 
small portion of tho property was situ¬ 
ated within tho limits of the original 
jurisdiction of this Court and without 
leave under tho Letters Patent the suit 

'could not have been instituted on the 

► 

original sido with regard to the pro¬ 
perties left by the testator. But un¬ 
der S. 2, Arbitration Act, the matter in 
dispute could be referred to an arbitra¬ 
tor, because tho provision under that 
section is that the Act shall apply only 
in cases where if the subject-matter sub¬ 
mitted to arbitration were the subject 
of a suit, the suit could, whether with 
leave or otherwise, be instituted in a 
Presidency town. It cannot be disputed 
that the suit could have been instituted 
with leave, but it could not bo done 

(2) A. I. R. 1925 Cal. 907=89 I. C. 695=53 
Cal. 1GG (F.B.). 


without leave as I have already stated. 
Therefore, although'the suit would have 
been without jurisdiction, tho reference 
to arbitration was competent and this 
has been conceded by the learned coun¬ 
sel for the appellant. The question, 
then, is whether the learned Judge had 
jurisdiction to make a decree on consent 
of tho parties. It is contended that the 
only jurisdiction that the learned Judge 
had under the Arbitration Act was 
either to remit the award or to set it 
aside. Ho could not amend it himself 
in any manner and moreover he had no 
right to pass a decree upon tho agree¬ 
ment on consent. On the other hand, it 
is contended on behalf of the respon¬ 
dent relying upon the cases of Pisini v. 
Attorney-General, Gibraltar (3) and Sa- 
dasiva Pillai v. Ramalinga Pillai (4),. 
at p. 233, that there being no want of 
general jurisdiction in tho Court if the 
parties consented that the award made 
by the arbitrator should bo amended in 
a certain way, tho learned Judge acted 
with the consont of tho parties and 
therefore, although tho proceeding was 
irregular, it was an act not absolutely 
without jurisdiction. It is said that 
if tho learned Judge instead of accept¬ 
ing the petition of compromise himself 
remitted the award to the arbitrator 
and the arbitrator had made an award 
annexing these petitions to his original 
award, everything would have been- 
quite regular ; and if the learned Judge, 
instead of going through that process 
with the consent of parties amended 
the award, it cannot be said that it is 
void and cannot be enforced. The 
whole question, therefore, turns upon 
the fact whether tho act of the learned 
Judge was absolutely without jurisdic¬ 
tion or the learned Judge had jurisdic¬ 
tion but it was exercised with consent 
in an irregular manner. I do not think, 
that this broad question arises out of 
tho present proceedings as the execution 
that is sought for by the present appli¬ 
cation only refers to the question o 
maintenance which wa3 contained m 
the original award of the arbitrator. 
That portion of the award was not 
amended by tho learned Judge and the 
award not being remitted, it seems to 

(3) [1880] 5 PTC. 516=30 L. T. 729=2'.'- W.B • 
900. 

(4) [1877] 2 I. A. 219=15 B. L. R. 383=2t 
W. R. 193=3 Sar. 519 (P.C.). 
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me that under S. 15 of the Act -the 
widow could enforce the award as re¬ 
gards herself a 9 if there was a decree 
in her favour by the Court. Mr. Bose 
on behalf of the appellant argues that 
the award does not exist, because it is 
merged in the decree. But it is conten¬ 
ded by Mr. Mitter for the respondent 
that although the learned Judge passed 
a decree, he ought not to have made it 
because the Arbitration Act does not 
refer to a decree being made by the 
Court in accordance with the award. 
The short point, therefore, upon which 
I would decide this case is that harg 
the applicant for execution asks for en¬ 
forcement of the portion of the award 
which was in her favour and she can do 
so. The decree is itself of no force 
whatsoever and if that is wiped out, 
there remains the award and which, as 
I have already said, is enforceable as a 
decree of the Court under S. 15, Arbi¬ 
tration Act. The form of the applica¬ 
tion,, inasmuch as it seeks to execute 
the decree, is bad, but the substance is 
there. On this ground this appeal 
stands dismissed with 'costs. Hearing 
fee three gold mohurs. 

S. K. Ghose, J.—I agree. 

R.M./r.k. Appeal dismissed. 
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B. B. Ghose and S. K. Ghosb, JJ. 
Tara Prasad Chaliha— Appellant. 

v. 

Secj/. of State and another — Respon¬ 
dents. 


Appeal No. 325 of 1927, Decided ■ 
29th July 1929, against original deer 
of Addl. Dist. Judge, Assam, D/. 5 
July 1927. 

Land Acquitition Act, S». 9 and 25 — S. 
not atrictly followed a* regard* service 
notice—Claimant can put forth his claim f 
proper compensation before Court. 

If the provisions of S. 9 have not be 
strictly followed as regards the servioo 
notice, then it would be absolutely wronc 
prevent the claimant from asking for prop 
compensation on a reference made by the C< 
lector to the Court undor the Land Acquisiti* 
Act. In such a case it is not possible to app 
the penal provisions of S. 25 in order to pi 
vent the claimant from putting forward l 
b ? fore tho Court; 34 Cal. 470; 30 Ct 
676 and 1 C. W. N % 562, Ref. [P 473 C 

Probodk Chandra Chatterji and Jnan> 
nath Basak —for Appellant. 

■Nasiwi Ali —for Respondents. 

, Ghose, J. —This is an appe 

by a claimant against an order of 


Additional Judge, Assam Valley Dis¬ 
tricts. A piece of land measuring 
4 bighas odd within the municipal area 
of Sibsagar was acquired by the Collec¬ 
tor under the Land Acquisition Act. A 
large area was acquired along with the 
piece of land in question in this appeal. 
The Collector awarded Rs. 141 as com¬ 
pensation for the lands to the claimant. 
The appellant made an application for 
reference to the Court on 2nd Septem¬ 
ber 1926, in which he claimed Ps. 2,500 
as the market value of the land at the 
rate of Rs. 500 per bigha. Thereupon 
the Collector made a reference under 
S. 18, Land Acquisition Act, dated 27tb 
October 1926, in which he stated that 
the appellant had not accepted the 
award made by him. In that letter of 
reference the Collector further stated 
that special notice was served upon the 
objector on 24th February 1926 and he 
further mentions the fact that the ob¬ 
jector asked for Rs. 500 per bigha being 
awarded to him. When the matter 
came up before the learned Judge, the 
claimant alone was examined. The 
learned Judge made an order to this 
effect on 5th July 1927: 

“One witness examined. The applicant was 
duly served with a notice under S. 9. He did. 
not make a claim for compensation. His ex¬ 
planation is that ho trusted to the good sonec or 
the Collector. This oxouso can bo put forward 
in all cases in which olaim for compensation 
is not made. I cannot aocept it as a sufficient 
reason under S. 25 (2). Tho petition is, there- 
fore, dismissed. No order about costs, 0 

• This was apparently made on au ap* 
plication to allow the claimant to make 
a claim under S. 25, sub-S. 2, Land Ac¬ 
quisition Act. There was an applica¬ 
tion for review, and judgment was pro¬ 
nounced by the learned Judge on 80bh 
July 1927, in which the learned Judge 
• found that the notice under S. 9 of the 
Act dated 3rd February 1926 was served 
on the claimant's brother and it was a 
sufficient service under S. 45 (3) of the 
Act. It was further found that the 
notice which wa9 served on the brother 
of the claimant G. P. Chaliha on 24th 
February 1926 was a clear 15 days' 
notice. The learned Judge rejected a 
further objection made by the claimant 
that the notice was bad as it was not 
signed by the Collector himself but by 
an Extra Assistant Commissioner on his 
behalf. Another notice was served 
which was marked as Ex. A on the 
claimant himself; but the learned Judge 
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found that it was not 15 days' notice. 
The learned Judge, however, remarked 
that this notice was superfluous. On 
tnese facts the learned Judge observed 
that there was absolutely no justifica¬ 
tion on the part of the claimant not to 
make a claim before the Collector pursu¬ 
ant to the above notices. Before this 
Court the learned advocate for the ap¬ 
pellant takes exception to the validity 
of the notice under S. 9, Land Acquisi¬ 
tion Act. He points out that the learned 
Judge^was in error in holding that there 
was 15 days' clear notice as is required 
by S. 9, Land Acquisition Act. If any 
notice had actually been served accord¬ 
ing to law, Ex. A was undoubtedly 
superfluous. The question is whether a 
proper notice was served under S. 9, 
Land Acquisition Act, and, if not, whe¬ 
ther the appellant has any remedy. 
The notice was dated 23rd February 
1926 as signed by the Collector. There 
is the report of the peon who stuck up 
the notice to the effect that on 24th 
and 25th February 1926 signature was 
taken of the Mouzadar on a copy of the 
notice, one copy was hung up in front of 
the outer door of the office of the Sub- 
Deputy Officer on getting the signature 
of the clerk of the Sub-Deputy. Another 
copy was hung up over the signboard 
of Gaonbura and so forth. Assuming, 
as the learned Judge says, that the 
notice was served under S. 9 on 24th 
February 1926, the notice required the 
persons interested in the land to appear 
before the Collector on 11th March 1926 
in the office of the Sub-Deputy Officer, 
Sibsagar, to state the nature of their 
claims. Between the 24th February 
and the 11th March there was no clear 
15 days* notice because the 15th day 
would be 11th March 1926 and the . 
notice, therefore, was not valid in law. 
The question is, if that is the position 
whether the appellant is precluded from 
preferring his claim under S. 25, Land 
Acquisition Act. Now, it is well settled 
that whore special provisions are made 
by the legislature for compulsory ac¬ 
quisition of property belonging to a per¬ 
son, the provisions of the law must be 
strictly complied with. I may refer to 
what is stated in the well-known book 
of Cripps cn Compensation, 6th Edn., 
at p. 26, where the learned author says: 

Auy person whose property is interfered 
with under Parliamentary authority has a 


ft q T f e f that promoters shall com- 
ply with the letter of the enactment so far as it 
makes provisions in his behalf and no Court 
can remodel arrangements sanctioned or relax 
conditions imposod by the Act of Parliament” 

The case of Herron v. Rathmines and 
Bathgar Improvement Commissioners (1) 
is cited in support of the proposition. 
Again, at p. 90, the learned author says: 

‘ The consent to permit the promoters to 
enter on any lands cannot be revoked when 
once given, so as to place the promoters in the 
position of :res?assers. The effect of such con¬ 
sent is to bring the promoters under the nro- 
tectiou of their statutory powers, and the cnlv 
remedy of the owner is to take the necessary 
steps to compel the assessment and payment cf 
compensation. If no consent has been given, 
and the promoters have not comolied with the 
statutory conditions as to entry on lands, they 
can be proceeded against as trespassers by any 
owner who has an interest in the lands. The 
principle is that all statutory conditions, which 
have been imposed as conditions preoedent to 
au entry on lands, must be fulfilled: see the 
cases of Parkdale Corporation v. TYesf 12) and 
horth Shore Rail Co. v. Pion (3)." 

These cases have been referred to in 
our Court in the case of Ramestvar 
Sinyh V. Secy, of State (4). That was a 
case in which the owner sued in the 
civil Court for damages for acquisition 
of land without strictly following the 
provisions of the Land Acquisition Act. 
There the learned Judges no doubt ob¬ 
served that irregularities in connexion 
with the service of notice might be 
waived; but the waiver is, as I under¬ 
stand from the passage I have cited 
from Cripps on Compensation, waiver 
of the right to treat the public autho¬ 
rity as a trespasser. It does not pre¬ 
vent the owner from asking for pay¬ 
ment of proper compensation. In this 
case the learned Government Pleader 
also drew our attention to the case of 
Ganya Ram Mar war i v. Secy, of State 
(5), where Banerjee and Henderson, JJ„ 
observed that the principles laid down 
in some of the English cases could not 
apply in this country in its entirety. 
But these observations were made in 
reference to a case in which the plain¬ 
tiff asked for recovery of possession of 
the property which had been acquired 
under the Land Acquisition Act, al¬ 
though not strictly in accordance with 

(1) 11892] A. 0. 498=67 L. T. 658. 

(2) [1887] 12 A. G. 602=56 L. J. P. C. 66=57 
L. T. 602. 

(3) [1889] 14 A. C. 612=59 L. J. P. C. 25=61 
L. T. 525. 

(4) [1907] 34 Cal. 470=5 C. L. J. 669=11 
C. W. N. 356. 

(5) [1903] 30 Cal. 576. 



1930 

its provisions after service of special 
uotice under S. 9 of the Act. In the 
present case there is no question that 
the property has vested in the Secretary 
.of State. The only question is whether 
the claimant has the right to ask the 
Court to take his evidence as regards 
the proper compensation to be paid ac¬ 
cording to the market value. In my 
judgment, as the provisions of the law 
have not been strictly complied with, it 
is not possible to apply the penal provi¬ 
sions of S. 25, Land Acquisition Act, in 
order to prevent him from putting for¬ 
ward his claim before the learned Judge. 
That the provisions of S. 25 should not 
be so strictly applied was also held by 
Banerjeo and Rampini, JJ., in the case 
of Nabin Chunder Sarnia v. Deputy 
Commissioner of Sylhet ( 6 ), where the 
learned Judges said : 

“that tbe Collector in his grounds of reference 
to the civil Court stated that the persons inter¬ 
ested. amongst whom the appellant is expressly 
named, did not agree to accept the amount of 
compensation offered was sufficient to prevent 
his oase from being afleoted by tbe provisions 
of S. 25” 

It is not necessary to go so far in the 
[present case but, in my opinion if the 
provisions of S. 9, Land Acquisition Act, 
have not been strictly followed as re¬ 
gards the service of notice, then it would 
|be absolutely wrong to prevent the 
claimant from asking for proper com¬ 
pensation on a reference made by the 
Collector before the learned Judge under 
the Land Acquisition Act. 

In my opinion, therefore, the judg¬ 
ment of the learned Judge must be set 
aside and the oase sent back to him to 
decide the question of proper compensa¬ 
tion to be paid to the claimant on the 
reference made by the Collector under 
S. 18, Land Acquisition Act. It appears 
that the claimant was too trustful a 
person and that is the reason why he 
has got into difficulties. The appellant 
is entitled to his costs in this appeal, 
hearing fee being assessed at three gold 
•mohurs. 

S. K. Ghose, J.—I concur. 

v.s./r.k. Appeal allowed. 
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Mukerji and Guha, JJ. 

Pannalal Lai a —Plaintiff—Appellant. 

v. 

Abdul Gani and ethers —Defendants— 
Respondents, 

Appeal No. 433 of 1928, Decided on 
3rd January 1930 against original order 
of Sub-Judge., Hugbly, ‘D/- 25th July 
1928. 

Court-fees Act, S. 7 (iv) Ic) and (d)—- 
Plaintiff is entitled to put his own valua¬ 
tion. 

Even if a plaintiff ought not to bo parmitted 
to have his relief without paying adequate 
court-fees, yet, he in a suit coming under Sub- 
Cl. (c) or sub-Cl. (d), S, 7 (iv) may justly 
say that his valuation of the relief is what he 
has to pay for. There is hardly any good reason 
why the words of S. 7 should not bo applied as 
they aro. ( Case Law referred ). (P 174 C 2] 

Rupendra Kumar Milter and Bijan 
Beharij Hitter—lov Appellant. 

Bijan Kumar Hookerji and A. Qua - 
sem —for Respondents. 

Judgment.—The plaintiff appellant 
sued the defendants for an injunction 
restraining them from erecting a build¬ 
ing on a piece of land on declaration of 
his title therein in maurashi •jamai 
right, it being alleged by him that the 
defendants were mere ,tenants-at-will 
He valued the suit at Rs. 15. The suit 
was decreed by the Munsiff. On appeal 
by the defendants the Subordinate 
Judge set aside the decree of the trial 
Court and ordered that the plaint be 
returned to the plaintiff for presenta¬ 
tion to the proper Court. His reason 
was a two-fold one:'1st, that the plain¬ 
tiff had asked for declaration of title to 
and injunction in respect of 13 cottas 
of land which was worth Rs. 1,300 and 
so the suit should have been valued at 
Rs. 1,300 and was beyond the pecuni¬ 
ary jurisdiction of the Munsif ; an d 
2 nd, that the plaintiff had really asked 
for two declarations one relating to 
his own title as-a maurashi tenant and 
the other relating to the defendants’ 
title as tenants.at-will and also for an 
injunction and consequently should 
have paid court-fee ad valorem the pro¬ 
perty. Both these grounds are chal¬ 
lenged in this appeal as erroneous 

As.regards the first of these two 
grounds much need not bo said be¬ 
cause S. 11, Suits Valuation Act, affords 
answer which is conclusive in plain¬ 
tiff s favour : there is not the faintest 
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suggestion anywlieie'in this case that 
tho under-valuation prejudicially affec¬ 
ted the disposal cf the suit on its 
merits. 

The suit as framed looking at its sub¬ 
stance is to obtain an injunction with 
certain ancillary declarations and so 
comes under S. 7, Cl. (iv) sub-Cl. (d), 
Court-fees Act. It may perhaps be also 
regarded against the plaintiff as a suit 
to obtain a declaratory decree with a 
consequential relief in the shape of an 
injunction and therefore coming within 
S. 7, Cl. (iv), sub-Cl. (c) of the Act. In 
either view the amount of fee payable 
should be computed as the section states 
according to the amount at which the 
relief sought is valued in the plaint and 
in such a suit the section also states the 
plaintiff shall state the amount at which 
he values the relief. The plaintiff in this 
case valued tho relief at Rs. 15. 

So far as authorities are concerned it 
appears that there is strong divergence 
of judicial opinion on the question 
whether in cases coming under sub-Cls. 
(c) and (d), Cl. 4, S. 7 of the Act, the 
plaintiff is absolutely at liberty to put 
his own valuation on tho relief he 
claims. The High Courts of Allahabad 
and Bombay have preferred to give a 
strict meaning to the words of the Act 
while this Court and the Madras High 
Court have been inclined sometimes to 
take a different view. So far as this 
Court is concerned there is some autho¬ 
rity for the view that the plaintiff i 3 
at liberty to put his own valuation: 
e. g. Eari Sankar Dutl v. Kali Kumar 
Patra (1) at p. 739 ; J. N. Sen v. Toria- 
utunnessa (2) while there is also autho¬ 
rity perhaps preponderant in favour of 
the view that although the plaintiff can 
always put his own valuation on the 
relief he claims the Court is also com¬ 
petent to exercise its powers conferred 
on it by 0. 7, R. 11, Civil P. C., (e. g. 
Umatul Batul v. Nauji Kuar (3) Kri¬ 
shna Das Laha v-Eari Char an Banerji 
(4) and Raj Krishna Dey v. Bepin 
Bihari Dey (5). The Judicial Com¬ 
mittee, however, in a case from Bombay 
made some remarks which may not 
unreasonably be re garde d as approving 

(1) [1905] 32 Cal. 734=9 0. W. N. 690. 

(2) A. I. R. 1922 Cal. 242. 

(3) [1907] 6 C. L. J. 427=11 C. W. N. 705. 

(4) [1911] 10 I. C. 965. 

'■)) [1913] 40 Cal. 2 45=17 I. C. 162. 


of the words of the statute being stric¬ 
tly applied: Sundara Bai v. The Col¬ 
lector of Belgaun (6), and which have 
been so understood in the case of the 
Official Trustee of Bengal v. Gobardlian 
Guchait (7) and Bal Krishna Narayan 
v. Janltibai Sitaram (8). 

It seems to us that there is hardly 
any good reason why the words of S. 7 
should not be applied as they are. If 
the plaintiffs' valuation of the relief 
may at times appear arbitrary or too lowi 
the assessment of the real value is often! 
no less arbitrary and almost an im¬ 
possibility. A plaintiff no doubt ought 
not to be permitted to have his relief 
without paying adequate court-fee but 
the remedy lies not in nullifying the 
words of the Act, but in the rule-mak¬ 
ing power of the High Court conferred 
on it by S. 9, Suits Valuation Act. Till 
such rules are framed a plaintiff in a 
suit coming under sub-Cl. (c) or 
sub-Cl. (d), Cl. (4), S. 7, Court-fees 
Act. may justly say that his valuation 
of the relief is what he has to pay for. : 
The result is that in our judgment the 
view taken by the Subordinate Judge 
is erroneous. The appeal is allowed and 
the case is remanded to his Court so 
that the appeal may be heard and dis¬ 
posed of on its merits. Costs, hearing- 
fee being assessed at 2 gold mohurs, 
will abide the result. 

_v , s./r .K. _ Case remanded. 

(6) A. I. R. 1918 P. C. 135=52 I. 0. 397=16 
I. A. 15=43 Bom. 376 (P.C.). 

(7) [1929] 118 I. C. 357. 

(9) [1920] ‘ 44 Bom. 331=56 I. C. 340. 


A. ]. R. 1930 Calcutta 474 

Mukerji and Mitter, JJ. 

( Sreepati) Bhusan Mondal and another 
—Plaintiffs—Appellants. 

v. v 

Sarbeswar Mondal and another—Dd' 
fend ants—Respondents. 

Appeal No. 1669 of 1927, Decided on 
24th July 1929, against appellate decree 
of Sub-Judge, Sirbhum, D/- 14th Maroh 
1927. 

(a) Adverse Possession — Adverse posses¬ 
sion starting against original owner—Inter¬ 
position of subsequent life estate ^* 1 ^*** 
sioner cannot compute time from death of 
limited owner. . 

Where adverse possession onoe starts against 
the original owner and continues after his 
death, tho interposition of a subsequent lifa* 
estate does not avail against the running 
time and the roversioner oannot compute limt' 
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Ution from thi .3-^.U cf the limit,-! j 

'27 r. r -- 054, fill. OK. [I 41 V - 

(b) Hindu Law — Widow — Gift to widow 
of predeceased son - No deed to evidence 
nature of donee’s interest — Absolute in¬ 
terest held to have been gifted. 

When proparty is given to a person whe¬ 
ther that- pers^u is min cr woman the granv 
must bj saken to hi an absolute grant. If a 
person say:*! give this property to a particular 
woman** there is no rule of Hindu law svhich 
limits that grant to the life tirno of that par¬ 
ticular woman. 

A Hindu having no son or adopted son made 
a gift of a plot ol land to the wife of his pre¬ 
deceased son because sho wanted to b? main¬ 
tained. There was no document evidencing 
the gilt from which the precise nature of the 
gilt could bo construed. 

Held : that the gift was of an absolute in¬ 
terest. The gift could not bo in lieu of main¬ 
tenance as the douee was nob a person who 
would be entitled to cliim maintenance and 
the gift to ber stood on the samo footing as 
a gift to a stranger : 24 W.R 3)5 and 30 AIL 
84 IP.C.), Rel. on . [P 476 C 2 P 477 C l] 

Bankim Chancier Mukerji and Puma 
Chancier Chatterji —for Appellants. 

Jadunatli Kanjilal and Subodh Chan¬ 
cier —for Respondents. 

Mitter, J. — This is an appeal by the 
plaintiffs and it arises out of a suit 
brought by them for recovery of pos¬ 
session of several plots of land, 19, in 
number mentioned in the plaint after 
declaration of their title thereto. The 
plaintiffs claimed the disputed plots as 
the reversionary heirs of one Syam 
Chandra Mondal. There is a geneal¬ 
ogical tree attached to the plaint which 
shows the relationship between Syam 
Chandra and the present plaintiffs and 
it has not been questioned before us that 
She plaintiffs are the reversionary heirs 
of Syam Chandra. The defendants* case 
was that pl^fcs 1 to 3 and 17 and 19 be¬ 
longed to Syam Chandra but that their 
father purchased the same from Syam 
Chandra on 18th Falgun 1272 B. S. and 
that since then they had been in pos¬ 
session thereof in their own right. They 
further said that plots 14, -15 and 16 
were their own ancestral property and 
that Syam Chandra had no interest 
therein. As regards plot 18, their case 
was that it was the stridhan property 
of their sister Nistarini and that they 
had got it fropi her. The Court of first 
instance found in favour of the defen. 
dants as regards plots 14, 15,16 and 18; 
and as regards the remaining plots, it 
held that the defendants had made out 
a case of adverse possession although it 
disbelieved the story of the purchase of 
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those plots by the defendants’ fat he r 
frem Svam Chandra in 1272 B. S. The 
plaintiffs' suit in respect of ail these 
plots was accordingly dismissed by the 
trial Court. On appeal that decision 
has been affirmed by the learned Sub¬ 
ordinate Judge. The plaintiffs have 
thereupon preferred this second appeal. 

The points taken before us are with 
reference to plots 1 to 13 and 17 and 
19 aud plot 18. Wo shall first deal 
with plots l to 13 and 17 and 19 ; and 
plot 18 will be dealt with afterwards 
separately. 

It has been contended before us by 
the learned advocate appearing for the 
plaintiffs-appellants that the decision 
of the lower appellate Court on the 
question of adverse possession by the 
defendants is wrong as it has not been 
shown that, at the time of Syam 
Chandra’s death, the defendants' pre- 
decossor-in-interest had acquired a right 
by adverse possession to plots 1 to 13 
and 17 and 19. It appears from the gene¬ 
alogical tree appended to the plaint that 
Ramlal, the son of Syam Chandra, pre¬ 
deceased his father leaving behind him 
his widow Nistarini who died in Pous 
1327 B. S. and it is argued that, as 
the present suit was instituted within 
12 years of the date of the death of 
Nistarini the limited owner, it should 
have been held that the suit was in 
time and that it should also have been 
held that the right of Syam Chandra to 
the plots in question was not extin¬ 
guished by adverse possession. It ap¬ 
pears, however, on the finding of the 
lower appellate Court that Syam 
Chandra was not in possession of these 
lands shortly before his death and that 
Court also finds on a consideration of 
the documentary evidence in the casq 
that Ram Narain Mondal, the defen¬ 
dants' father, was in possession of these 
plots as would appear from the thoka 
of the year 1277 B. S. in whioh it is 
stated that these plots appertain to the 
june cf Syam Chandra, but are in the 
possession of the defendants' father Ram 
Narain. The lower appellate Court has 
rightly approached the question from 
the point of view, namely as to whe¬ 
ther Syam Chandra was in possession 
of these disputed plots at the time of 
his death. If Syam Chandra was not 
in possession of these plots at the time 
of his death, limitation would begin to 
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run against him from that time and, 
as he died more than 50 years before 
the institution of the suit, the defen¬ 
dants have been in possession for a 
period of upwards of 12 years so as to 
acquire a title by adverse possession. 
If time had once begun to run from 
Syam Chandra’s lifetime, no subse¬ 
quent interposition of a life estate 
would be of any avail. If any autho¬ 
rity is needed for this proposition, re¬ 
ference may be made to the case cited 
by the learned Subordinate Judge in 
his judgment, namely, the case of 
Mohendra Nath Biswas v. Shamsun - 
nessa Khatun(l), This was the only 
point urged on behalf of the appellants 
as regards plots 1 to 13 and 17 and 19 
and we think that the lower appellate 
Court was right in coming to the con¬ 
clusion that the reversioners’ title to 
these plots was barred by the statute 
of limitation by adverse possession for 
more than the statutory period by the 
defendants' father Ram Narain and tlie 
•defendants. The result is that the ap¬ 
peal in so far as it relates to these plots 
must fail and be dismissed. 

As regards plot 18, the defendants in 
para. 14 of their written statement aver 
that Nistarini had got an absolute title 
to this property. Evidence was led 
on behalf of the defendants to prove 
that Nistarini got this property from 
Syam Chandra who was her father-in- 
law. The plaintiffs’ witness Jatil who 
was examined on commission did, as a 
matter of fact, admit in his examina¬ 
tion-in-chief that this property, plot l8, 
was given to Nistarini by Syam Chan¬ 
dra. It is said also that this was 
given to her for her maintenance. The 
lower Courts have held that Nistarini 
had got an absolute title to this pro¬ 
perty, and have dismissed the plaintiffs’ 
3uit in respect of this plot. In second 
appeal before us, it has been strenu¬ 
ously argued on behalf of the appellants 
that this decision of the Courts below 
is wrong inasmuch as the grant in fav¬ 
our of Nistarini having been made only 
for her maintenance, the said grant 
spent its force when she died and that, 
after her death, the property would 
revert to the heirs of Syam Chandra 
which the plaintiffs claim to be and 
which claim has been established on 
.the findings of the Court. It appears 
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clear that Nistarini was . the widow 
of the predeceased son of Syam 
Chandra and that Syam Chandra was 
not under any legal obligation to main, 
tain Nistarini. This grant, there¬ 
fore, which was made in favour of Nis- 
tarini could not be regarded as a main-' 
tenance grant in the technical sense of, 
the term ; that is, a grant which is 
given to a person for maintenance who 
is entitled to claim maintenance under 
the Hindu law. It is not a case where 
the giant is evidenced by a document 
wherein it is expressed that the grant 
is in lieu of maintenance or for main¬ 
tenance. The efiect of the evidence of 
defendant 2 Bishnu Chandra and of the 
plaintiff’s witness Jatil is that this pro¬ 
perty was given to Nistarini and those 
witnesses proceeded to state that it was 
given to her for her maintenance. The 
evidence also shows that, after the 
grant was made, Nistarini left her 
father-in-law’s place and went to reside 
at her father’s place and lived there 
with her brothers up to the time of her 
death which took place in 1327 B. S. 
The evidence is that the property was 
given to her and it must be taken that 
it was given to her absolutely. Where 
a property is given to a- person whe¬ 
ther that person is a man or a 
woman, the grant must be taken to 
be an absolute grant. If a parson says:, 
“I give this property to a particular 
woman,” there is no rule of Hindu law 
which limits that grant to the lifetime 
of that particular woman. The matter 
was considered in the case of Kollany 
Kooer v. Lxtchmee Pershad (2), which 
was decided in 1875 by Ramesh Chunder 
Hitter, J., and the learned Judge pointed 
out that: 

“Adopting the rule of construction above 
quoted, wo must hold that tho gift in question 
was an absolute gift unless it can be shown 
that by the Hindu law gift to a female means 
a limited gift or carries- with it tho effect of 
erecting an estate exactly similar to tho 
‘ Widow’s estate” under the law of inheritance. 
I am not aware of any such provisions in the 
Hindu law nor have we been referred to any 
authority in support of it.” 

This passage is quoted and approved 
by their Lordships of the Judicial Com¬ 
mittee in the case of Surajynani v. 
Rabinath Ojha (3). Wo are not called 
upon here, it is to be observed, to con¬ 
st r ue any grant on pa p er or to construe 

(2) [1875] 24 W. R. 395. • 

(3; [1908] 30 All. Sl=35 I. A. 17=5 A. L. J. 
67 (P.C.). 


(1) [1915] 27 I. C. 954. 
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a particular grant the terms of which 
are known to us. The effect of the evi¬ 
dence, as we have already stated, is 
that this gift was made to Nistarini. 
This was a gift of a small portion of the 
property which belonged to Syam Chan¬ 
dra and was a gift to the widow of his 
predeceased son of the same kind as, the 
evidence shows, as the gift to his daugh¬ 
ter Sarbeswari. The evidence discloses 
that Sarbeswari parted with the property 
which she got by way of gift in favour 
of her son-in-law and that there was 
subsequently a sale thereof by this son- 
in-law to another man. It is argued 
on behalf of the respondents that the 
effect of the evidence of the witnesses 
i3 that both these gifts namely, the gift 
to Nistarini arid the gift to Sarbeswari 
stood on the same footing. There is 
considerable force in this argument. 
The learned advocate for the respon¬ 
dents has attempted to draw a distinc¬ 
tion with regard to maintenance grants, 
that is, grants which are made in 
favour of persons who are entitled 
under the Hindu law to claim main¬ 
tenance. But it has already been stated 
'that Nistarini was not such a person. 
'The gift to her must be taken to stand 
Jon the same footing as a gift to a 
,'stranger whether male or female. 

Our attention lias been drawn to 
several cases by the learned advocate 
for the appellants to the effect that, in 
construing the wills of Hindus, the 
ordinary notions of Hindus are to be 
taken into consideration and it is said 
that there is a general disposition 
amongst Hindus not to make a bequest 
of an absolute interest in favour of a 
female, the tendency being to retain 
die property in the family of the person 
bequeathing the property. This con¬ 
sideration, however, does not apply to 
the present case, for we find that Syam 
Chandra had no son at the time of his 
death. There was his daughter Sarbes¬ 
wari and there was this Nistarini his 
predeceased son’s widow. In these cir¬ 
cumstances, the consideration which 
will apply to a case where there is 
either a son or an adopted son in the 
amily will not apply to the present 
case. After.giving our best considera¬ 
tion to the evidence of the two wit¬ 
nesses, namely the plaintiffs' witnesses 
Jatil and defendant 2 Bishnu Chandra, 
■we think that the effect of that evi¬ 


dence is that this property plot 18 was 
given to Nistarini absolutely. These 
witnesses slate that because she 
wanted to be maintained, therefore, 
Syam Chandra gave this property tc 
her. It is a very different thing from 
saying that this was a gift to her in 
lieu of maintenance. We think, there¬ 
fore, that the decisions of the Courts 
below are light with regard to this pro¬ 
perty plot 18. The result is that the 
appeal fails and must bo dismissed with 
costs. 

Mukerji, J.—I agree. 

r.m./r.k. Appeal dismissed. 
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Panckridge, J. 

Ghasiram Goenka — Appellant. 

v. 

Haribux Goberdhonedas and another 
—Opposite Party. 

Original Civil Jurisdiction Suit No. 159' 
of 1929. Decided on 5th December 1929. 

Civil P. C..O. 3, R. 1—It it duty of countel 
to consult client before contenting to decree* 

Decree should not be enforced in cote of 
omission to do so—Legal practitioner—Com¬ 
promise. 

There is a duty upon counsel to consult his* 
client aud take his instructions and when the 
performance of tho duty is omitted for what¬ 
ever reasou, it would bo contrary to principle 
to enforce a decree passed in such circum¬ 
stances. [p 479 c 2 ] 

When a client is present in the Court ho has 
a right to bo consulted before the counsel gives* 
his oonsent to a decroe and consent given by 
the counsel without suoh consultation is 
without authority expross or implied : Neale v. 

G £ r ~°'X Lennox > < 1902 > A. C. 465; A. -I. It. 
1927 Cal. 714 and Hickman v. Bercns 1892 

2 C *L* 1 S8, * oll: Mathews v. Munster. (1887) 
20 Q. B. D. 141 and A. I. R. 1924 Cal. (651) 
Dist. [P 479 0 2] 

S. N. Banerji, C. C. Lewis and P. G, 
Bose —for Appellant. 

N. H. Sircar and A. E. Hoy — for 
Respondent. 

Judgment. —This is an application by 
Haribux Goberdhonedas that a consent 
decree made by my learned brother 
Buckland J., on, 14th August last 
be set aside. 

The suit was one for Rs. 3052-9-2, 
being the price of goods sold aud deli- 
vered, the applicants being impleaded 
as guarantors. The applicants entered 
appearance and filed a written state¬ 
ment by which they put tho faotura of 
the guarantee in issue. The suit came* 
on for hearing on 14th August last. 
Mr. B. C. Ghose was briefed as counsel 
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for ‘the defendants to ask for an 
adjournment. He applied for the ad¬ 
journment which was refused and he 
was thereupon instructed to continue to 
represent the defendants in the case it¬ 
self, the brief having previously been 
delivered to him. The applicant’s ac¬ 
count of the only important incident 
with which I am concerned is to be 
found in para. 10 of their petition which 
runs as follows: 

“ A short time after the case was opened by 
Mr. A. K. Roy who appeared for the plaintiff 
Mr. Rey read to his Lordship the Honble Mr. 
Justice 3uckiand tho translation of a portion 
of the slid letter and on Mr. Ghose asking Mr. 
Roy tc show it to him tho same was handed to 
Mr. Ghose. Mr. Ghose perused same, suddenly 
turned round and asked your petitioner’s at¬ 
torney to tell your petitioners to consent to a 
decree and just as your petitioner's attorney 
Mr. J. K. Mukherji wa 9 going to ask Goberdho- 
nedas Deora who was present iu Court if your 
petitioners were agreeable to consent to a decree, 
Mr. Ghose suddenly stood up aud told tbo Court 
that your petitioners consentel to a decree for 
:he amount claimed in the plaint without the 
consent or authority of your petitioners.” 

Thereafter a decree was passed to 
which the applicants now take exception 
saying that counsel had no authority to 
consent and in fact consented against 
their wishes. 

The petition is verified by Goberdhone- 
das Deora who describes himself as a 
partner in the defendant firm. In op¬ 
position an affidavit has been used in 
which tho plaintiff swears that lie was 
present in Court and that he overheard 
Goberdhonedas distinctly give authority 
to his counsel Mr. B. C. Gho3e to use 
his discretion in the matter. Upon that 
affidavit I should not in any case have 
acted. I was at first disposed to take the 
view urged upon me by Mr. A. K. Roy 
that even if all tho statements in the 
petition were correct, yet they disclosed 
no ground for .setting aside the decree. 
That opinion, however, has not survived 
a closer examination of the authorities, 
and it has therefore become necessary 
for me to come to a conclusion as to 
the facts, and with the concur¬ 
rence of counsel on both sidc3 I have ad¬ 
opted the course taken by the Court in 
Hickman v. Derns (1) and have requested 
Mr. Ghose to make a statement from 
the Bar as to what occurred. The 
material parts of Mr. Ghose’s state¬ 
ment are as follows^_ ___ 

0) [1835] 2 Oh. 638=64 L. J. Ch. 785=73 
L. T. ?23. 


“Mr. Roy relied strongly ca a certain letter 
in Nagri and was opening that letter when I 
Lot up and objected ani said that it was not 
disclosed in the affidavit of documents and 
therefore I was entitled to time upon *that 
ground. Mr. Roy then pointed out to me 
much to my disappointment that inspection of 
this letter hid been given, and although in fact 
it had net been disclosed by affidavit it was 
disposed by a letter. No* b 2 ing able to road 
Nagri mys?lf I handed the original letter over 
to my solicitor or client and, in the meantime 
perused the pleadings. From the pleadiugs I 
came to the conclusion that if tho letter had in 
fact been written by my client then tho story 
of having nothing to do with the transaction 
or with the possession of the goods under the 
contract could not but bo falso, and thereupon 
1 turned round aud asked my lay client in the 
presence of my solicitor as to whether he ad¬ 
mitted that this letter bore the signature of 
my client. I further enquired whether my 
client was present in Court and was going to 
give evidonce. I then discovered that tho 
gentleman present was not my client but his 
son. He further admitted that the letter 
bore his father’s signature. Thereupon I 
turned round and said that there was no 
case and I will consent to a decres, and I got 
up and consented to a decree because I thought 
I would not take the risk of having my client 
pat into trouble.’* 


I accept that as a correct picture of 
what took place subject only to this. 
Id is now agreed that Goberdhonedas, to 
whom Mr. Ghose spoke on this occasion, 
is in fact a member of the defendant 
firm and therefore a defendant himself, 
and Mr Ghose was under a misappre¬ 
hension when he treated the matter 
upon the basis that Goberdhonedas was 
merely a relative of one of the defen¬ 
dants and not one of his clients. 

These being the facts it is urged upon 
me that the case is covered by the cases 
of Mathews v. Munster (2) and B. N- Sen 
Bros. v. Chuni Lai Dutt & Co. (3). Now, 
Mathews v. Munster (2) was an action 
for damages for malicious prosecution. 
When the case was part-hoard defen¬ 
dants' counsel, before the defendants 
arrival in Court and without the defen¬ 
dant’s instructions consented to a ver¬ 
dict for €350 and costs, and also agreed 
that all imputations should be with¬ 
drawn against the plaintiffs. I assume^ 
though it is not expressly stated, tna, 
the plaintiff’s claim was for a larger 
amount than that mentioned in the con- 
sent decree. In the other case, B, l • 

V. Chuni Lai Dutt & Co. (3), after nego- 
f.ioinnc outside Court, counsel on boon 


(2) [1837] 20 Q. B. D. 141. rn-5l 

3 A. I. B. 1921 Cal. 051=33 I. 0. 011-51 

Cal. 335. 
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sides appeared in Court and consented 
to a decree for some Rs. 3,000 less than 
•the amount claimed. The defendant was 
not present in Court owing, it was al¬ 
leged, to a misapprehension as to the 
date fixed for the trial, and has-given 
counsel no authority to consent to a 
decree. In each case the Court refused 
to set aside the decree. 

It appears to me that the present case 
differs from those I have referred to 


in two particulars. Those were cases of 
genuine compromise in the sence that 
the plaintiff abandoned some of his 
claim and was willing to accept less 
than he.possibly might have got had 
the case been carried to a conclusion. In 
the case before me counsel submitted to 
judgment for the full, amount claimed 
and costs. I am not prepared to say 
whether this alone takes the present 
case out of those to which I have refer¬ 
red. *1 prefer to distinguish it by what 
appears to me a far more important fea¬ 
ture, namely, thit in neither of the for. 
mor cases was the defendant present 
in Court when the decree was consented 
to. That this is a matter which affects 


the situation seams to me clear from 
the language used by Lord Esher, M/ ; R. 
in Mathews v. Munster (2). At p. 144, 
he says: 

I( tho client is in Court and de 9 ire 9 that 
the o\se should go oq and counsel refuses, if 
after that ho does not withdraw his authority 
to oounsel to aot for him and acquaint th* 
othor side with thi*, he must bs taken to have 
agreed to the course proposed. This case is a 
•still stronger one for the client was not present 
and it is not pretended that ha over withdrew 
£118 authority to counsel.* 1 

Lord Esher’s words seam to me to 
presuppose that if tho client is present, 
then he should be consulted and given 
the opportunity of withdrawing his 
authority if he sees fit. The language 
used by Bowen. L. J„ at p. 145, is still 
more striking: 

T U to bo done if the client is in Court ’ 

Js it tno duty C f counsel to consult him? I 
should say yes”, with regard to important 

rj'' 8 ' 1 ! 7 h ' oh thedient has an intorest. 
It does net follow that counsel will submit 
to carry out the view of tha client if it 

SB?** ^° U J d b3 ‘“iurious to tha 
tnrnln!. k- 0 v 3 . « He has tho alternative of re¬ 
turning his brief. I should be sorry to say 

that counsel ought not to oonsult his client on 

buttwT tter ^ 8 l a ‘ CO ? promi80 of tho action, 
for 5 „ a po,n * we hava not to consider, 
. 0 n U n tbo Present case the oliont was not pre- 
«nt and cannot complain if his counsel, who 

bast « wT d 1 Bnd had authority to do the 
at lor his client, compromised tho suit within 
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the reasonable limits of his authority to com¬ 
promise.” 

I have therefore come to the conclu¬ 
sion that in this case as the client was| 
in fact present in Court, although his 
counsel did not appreciate the fact, the 
client had a right to be consulted before 
counsel gave his consent to a decree,, 
that he was not in fact consulted, and 
that therefore counsel’s consent was 
without authority express or implied. 
In my view it would not be in accord 
with the principles laid down by Lord 
Halsbury in Neale v. Gordon Lennox (4) 
or with the application of them by Sir 
George Rankin and Mitter, J., in Joliar- 
viall Bhutra v. Kedar Nath Bhutra (o) 
to let his decree stand. No doubt Mr. 
Ghose did what he did in what he con¬ 
ceived to be and in fact very possibly 
was his client’s best interests. None the 
less where 'in Bowen, L. J’s. opinion 
there is a duty upon counsel to consult 
his client and take his instructions, and 
the performance of that duty is omitted 
for whatever reason, I consider it would 
be contrary to principle for the Court to 
enforce a decree passed in such circum¬ 
stances. 

I therefore set aside the decree. The 


applicants must pay the costs of the 
trial before Buckland, J. As regards the 
costs of this application, inasmuch as it 
has been successful and the opposition 
to it has been supported by an affidavit 
made by the plaintiff which I hold to be 
wilfully false, I make no order. 

R.M./r.K. _ Decr ee set aside. 

(4) [ 1902J A. O. 465=71 L. .T. K B. 939^18 
T. L. R. 7 91=87 L. T. 341=51 W. R. no 
=66 J. P. 757. 

(5) A. I. R. 1927 Gal. 714=55 Cal, 113. 
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SUHRANVARDY AND COSTELLO, JJ. 

Joheda Khatun and others— Appellants. 


w m 

Sheik Monabali and others — Respon¬ 
dents 

Appeal No. 72 of 1928, Decided on 
5th March 1930. 

(a) Evidence Act, S. 65 (c) - Original 
tiled in another Court and not produceahle 
without delaying .uit-Cerlified^opJ i. ad" 

The certified copy of a dooumeni, whioh is 

n/r, e rB d L w-/i, a \ nother Court cannot be 
produced without unnecessarily delaying the 

trial of the suit, is admissible under S. 65 («). 

(b) Bengal Tenancy Act, Sch. 3** Art°3^ 
Property .old in execution ofrentdec^ 
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and formal possession given — Suit brought 
alleging thnt decree under which property 
was sold was money decree — Defendant 
pleading 1 imitation — Plaintiff alleging that 
delivery was given without his knowledge— 
Special limitation would not apply. 

Two years alter property was sold -in execu¬ 
tion of a rent decree and formal delivery was 
given, a suit was brought alleging that the de¬ 
cree uuder which the property was sold was 
not rent decreo but monev decree, and so the 
property was not liable to be sold, the defen¬ 
dants pleaded limitation, but the plaintiffs al¬ 
leged that the landlord obtained decree secretly 
and the formal delivery was given without his 
knowledge and that he was disposs;ss;d long 
alter formal delivery was given in consequence 
of case under 3. 107, Criminal P. C. 

Held : that the special law of limitation 
would not apply to this case : 3 I. C. 315, Ref. 

[P 480 C 1, 2] 

Atul Chandra Gupta and Jiadhika 
Ban fan Gvlia —for Appellants. 

Rupendra Kumar Hitter for Bijan 
Kumar Mukherji and Gopendra Krishna 
Banerjcc —for Respondents. 

Judgment. — Two points have been 
raised in this case on behalf of the de- 
femiants-appellants. The first is that 
Ex. 3, the kabala by which the plaintiff 
purchased the land in suit, was not 
rightly admitted in evidence by the 
trial Court. The document was net 
filed in proper time. A certified copy 
of it was filed before - the suit was de¬ 
cided. An objection was taken to the 
reception of the certified copy and the 
plaintiff filed an affidavit saying that 
the original was filed in another Court 
and the learned Munsif accepted the 
copy on the ground that it would be an 
unnecessary waste of time to call for 
the original. The learned District 
Judge on appeal observed that this was 
only a “talking point” and had no sub¬ 
stance whatever. The certified copy of 
the document was received by the Mun- 
sif in order to avoid delay. In our opi¬ 
nion it woll came within S. (c), Evi¬ 
dence Act, as it was not possible then 
to have the original brought within rea¬ 
sonable time. This objection must be 
'overruled. 

The second ground is that in this case 
the Courts below ought to have held 
that Art. 3, Sch. 3, Ben. Ten. Act, ap¬ 
plies. A suit for rent was brought by 
the landlord and the holding was sold 
in execution of the decree and pur¬ 
chased by the appealing defendants. 
More than two years after the defen¬ 
dants obtained symbolical possession 
through civil Court, the present suit 


was brought to recover possession from 
them on the ground that the decree 
under which the property was sold wa 3 
not a rent decree but a money decree 
and that the interest of the plaintiff did 
not pass thereunder. The defendants 
pleaded limitation and said that as the 
suit was brought more than two years 
after they had obtained possession 
through Court, it must be held to be 
barred by limitation. The plaintiff in 
his plaint alleges dispossession at a 
much later date. His case is that he 
was in quiet possession of this property. 
The landlord obtained a decree secretly, 
and had the property sold and the de¬ 
fendants obtained formal delivery of 
possession without his knowledge. He 
was,.however, dispossessed in January 
1914 much later than the date of deli¬ 
very of possession through Court. The 
trial Court found that the plaintiff was 
dispossessed long after the formal deli¬ 
very of possession to the defendants in 
consequence of a case under S. 107, 
Criminal P. C., in which the defendants 
were alleged to have forcibly cut the 
paddy grown by the plaintiff. 

That being so, there was disposses¬ 
sion by the defendants not under their 
purchase under the rent decree, but by a 
subsequent act of force. This finding 
of the Munsif ha9 not been set aside bv 
the appellate Court though the learned 
Judge disposes of the plea of limitation 
by relying upon certain cases which 
have held that in the circumstances 
present in this case the special limita¬ 
tion does not apply. The finding of the 
Munsif does not appear to have been 
challenged before the learned Judge. 
That being so it cannot be said that be¬ 
cause the dispossession by the defen¬ 
dants was under the rent decree ob¬ 
tained by the landlord, therefore on the 
authority of Amiruddin Munshi v. Ol- 
fatunnessa Bibi (l) the special law of 
limitation will apply. That caso has 
been discussed and dissented from in 
several cases, but it is not necessary in 
this case to discuss thi3 point. We do 
not think that on the facts of this case 
the special law of limitation arises. Ac¬ 
cordingly we dismiss this appeal wi 

s.N./r.K. Appeal dismissed. 


(1) :i009] 3I.C. 351. 
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Pearson and Patterson, JJ. 

Hachani Khan —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 546 of 1929, De¬ 
cided on 21st January 1930 % 

(a) Criminal P. C., S. 297—Judge should 
group witnesses in such way as to direct 
attention of jury to evidence regarding each 
of particular facts sought to be proved on 
each side, 

The Judge in his charge to the jury, should 
group the witnesses in suoh a way as to direct 
the attention of the jury to the evidence re¬ 
garding each of the particular facts sought to 
bo proved on each side. Ho should not merely 
place the depositions before the jury in the 
order in which they were examined as it may 
. lead to confuso the minds of the jury in some 
respects. [p 482 c 1 , 2 ] 

(b) Criminal P. C., S. 297—Material wit* 

n L #i .j°J e * aaline<J b y prosecution—Judge 
should direct jury to presume that his evi¬ 
dence would not have supported prose¬ 
cution. v 

Where a material witness for the prosecution 
is not called the Judge in his charge to the 
jury should diroct them that it should be pre- 
su ned from the fact cf his non-examination, 

vc m' h ® bid boen examined hia evidence 
would not havo supported the case for prose- 

C “ Won ' . • [P 484 G 2] 

(cl Criminal P. C. S. 297-Evidence of 
approver-Judge should tell jury that cor¬ 
roboration required is one tending to con¬ 
nect each accused with offence. 8 

In dealing with the evidence of an approver 
the Judge should tell the jury that the sort of 

in V’ r6quired i8 corroboration 
in mater.al particulars tending to connect each 
of tho accused with the offence. 

Whore the jury are well aware of the kind of 
corroboration required, the omission to state 

**’x.sr p " oi ” 

But the omission of the Judge to draw tfcn 

thtnv!v ft fh 0ntl ° a ° f 6h ° JUry to ,he ‘hat 
J b °° r 8 . h a Sf°" 18 SOm8 corr °horative ovidenco os 
regards the movements of two of fcho aomiRAd 

asod, amounts to misdlrootion. [p 435 C 2] 

Nui-ul Huq-tor Appellants. 

Gu„,r d f ar ^ n i Nirmal Sandra Das 
Gupta for the Crown. 

dsr/I-I lg I ? e ? t, ~' Thi3 ca80 aris0 s out of a 

tf 9 n/N hat W u 3 commifcfced the night 
all ^November *928, in the boat of 

veL,f ah f Kum . ar , Banikya * an ifc fn®rant 
vendor of metal utensils. The other 

occupants of the boat were Kali Kumar's 

Lf3h A v '™ A J™ Manjhis named 
-Rajendra and Bir Cbaran. They were 
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all strangers to the locality and so were 
unable to recognize any of the dacoits- 
as men who had been known to them 
from before. Kali Kumar lodged a first 
information at the thana on 3rd Novem¬ 
ber, in which he stated that none of the 
occupants of the boat had been able to 
recognize anyone, but that he thought 
that he might be able to recognize 
two or three of the dacoits, if he 
saw them again. He also gave des- 
criptions of three of the dacoits, one 
of whom, he said, had threatened 
him with a knife, while the other two 
had caught him by the throat. On 
coming to the spot, the Sub-Inspector 
arrested one Samiruddin, and in conse¬ 
quence of information given by Sami¬ 
ruddin, a box of utensils that had boen 
stolen by the dacoits was recovered from 
the bed of the river. Various other 
articles were also seized, and a number 
of persons were arrested and sent up for 
trial. When produced before the Magis¬ 
trate, Samiruddin made a confession 
and was subsequently made an approver. 
Seven persons, including the three ap¬ 
pellants, were committed for trial before 
the Third Additional Sessions Judge of 
Mymensingh, and of these, three were 
acquitted, while the three appellants and 
one other person, who has net joined in 
the present appeal, were convicted on a 
unanimous verdict of guilty. 

The evidence consists mainly of that 
of the approver Samiruddin who gives 
a detailed account of the whole affair 
from start to finish, and the evidence of. 

K ff ah . K T? r, .P 9bu and Ra iendra to tne 
effect that the three appellants were 

among the dacoits, and also the evidence 
of some of the local men regarding the 
movements of the approver and of his 
associates immediately before and im¬ 
mediately after the occurrence, as well 
as evidence regarding the reoovery of, 
the box of utensils and the proceedings 
01 t he police in the course of the in¬ 
vestigation. 

The statements of the appellants at 

the trial were to the effect that thev 
were innocent and knew nothing about 
the occurrence, while the defence sought 
to be set up on their behalf in cross 
examination and in argument appears 
to have been that they had been falsely 
implicated by the approver, partly n 

Uie 9 cr mr C ^ Pat0 M hi3 real as90ciafc °* in 
the crime and partly out of enmity. It. 
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was nob denied by the defence at the 
time of the trial that the dacoity had 
actually taken place ag alleged and that 
the approver had been one of the dacoits, 
nor has any such contention been urged 
on appeal. 

In bis charge to the jury the learned 
Additional Sessions Judge has dealt with 
the matter in the following way. After 
explaining the charges he places the ap¬ 
prover’s evidence before the jury at 
great length, at the same time stating 
that though it is not illegal to convict 
an accused person on the uncorrobora¬ 
ted testimony of an accomplice, it is 
considered as a rule of practice unsafe 
to do so, unless the testimony of the ap¬ 
prover is corroborated by independent 
and reliable evidence in material parti¬ 
culars fixing the guilt on that person. 
He next places before the jury the evi¬ 
dence of Kali Kumar, Rajendra and 
Lebu with special reference to the ques¬ 
tion of identification, at the same time 
drawing the attention of the jury to the 
discrepancies in the evidence of these 
witnesses and of the approver as regards 
the specific acts attributed by them to 
the various accused persons. He also 
draws the attention of the jury to the 
fact that Rajendra and Lebu had nob 
been able bo identify any of the accused 
before the police, and asks them to con¬ 
sider whether in these circumstances 
the evidence of these witnesses is not 
altogether worthless, and whether it 
can at all the relied on as corroboration 
of the evidence of the approver Sami- 
ruddin. As regards Kali Kumar, the 
Judge points out that Kali Kumar has 
stated in his evidence that he hopes to 
get back his money in case of convic¬ 
tion, and he asks the jury to consider 
whether this hope may have induced 
Kali Kumar falsely to identify some of 
the accused as having been among the 
dacoits. After discussing the evidence 
of the approver and of the occupants of 
the boat in the above manner, the Judge 
.proceeds to place the evidence of the 
remaining witnesses before the jury. 
This he does at great length, indeed at 
too great length, for the important facts 
elicited from these witnesses are .to 
some extent buried under a mass of un¬ 
necessary and unimportant details. This 
is especially unfortunate in view of the 
fact that the Judg9, instead of grouping 
the witnesses in such a way as to direct 
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tbo attention of the jury to the evidence 
regarding each of the particular facts 
sought to be proved on either side, has 
merely placed their depositions before 
the jury in the order in which they were 
examined. This method of dealing with 
the evidence may have tended to con- 
fuse the minds of the jury in some res¬ 
pects, but this defect has in our opinion 
been remedied (except to some extent, 
as regards the existence or the absence 
of corroboration of the approver’s evi¬ 
dence, a point which will be referred to 
again presently), by the summing up of 
the evidence against each individual 
accused in the concluding portion of the 
charge. 

After placing the evidence before the 
jury in the manner indicated above, the 
Judge briefly discusses the evidence to 
show that the dacoity actually took place, 
and that the approver was one of the 
dacoits. He then goes on to say that the 
most important question is whether any 
of the accused persons standing in the 
dock and if so, which of them, were 
concerned in the dacoity, and again 
warns the jury that it would be extreme¬ 
ly unsafe to rely solely upon the un¬ 
corroborated testimony of the approver. 
He also reminds them that they will 
have to consider whether the statements 
of the approver regarding the complicity 
of any of the accused have been corrobo¬ 
rated by independent, untainted and re¬ 
liable evidence, and points out that 
“it is one thing that a dacoity was committed, 
but it is quite another thing that any of the 
accused was concerned in the crime.” 

In this connexion he invites the at¬ 
tention of the jury to the evidence sug¬ 
gesting the existence of enmity bet¬ 
ween Samir and some of the accused 
and to the defence contention that 
Samir may have implicated them falsely 
out of enmity and in order to shield his 
real associates. He then again refers 
to the evidence of identification, point¬ 
ing out that there was moonlight at 
the time of the occurrence, and that 
Kali Kumar had no grudge against any 
of the accused; and after referring again 
to the discrepancies regarding the part 
played in the dacoity by the persons 
whom Kali Kumar had identified, he 
asks the jury to consider whether, in-? 
dependontly of the evidence of the ap¬ 
prover, they can rely upon the identifica¬ 
tions made by Kali Kumar at the trial- 
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In his summing cp of the evidence 
against each individual accused, the 
Judge draws the attention of the jury, 
so far as the accused persons other than 
the present appellants are concerned, to 
the existence, or the absence, of inde¬ 
pendent evidence corroborating the ap¬ 
prover. In dealing with the case of 
Hachani Khan one of the present appel¬ 
lants, the Judge refers to bis identifica¬ 
tion by'Kali Kumar, to the discrepancies 
regarding the part played by him as 
pointed out in the earlier part of the 
charge, and to the evidence suggest¬ 
ing the possible existence of enmity 
between him and the approver Samirud- 
din. He omits, however, to refer to 
the evidence of (P. W. 11), Safiruddin, 
who speaks of the assemblage of a 
number of people (including Meghu, 
one of the appellants), in Hachani’s 
house on the night of the occur¬ 
rence. This is a piece of evidence which 
if believed, tends to corroborate the 
evidence of the approver, both in res¬ 
pect of Hachani and in respect of 
Meghu. The Judge has dealt with 
Meghu s case in a manner similar to 
that in which he has dealt with 
Hacbam’s case referring again to the 
evidence of identification by Kali Kumar 
and to the discrepancies between the 
evidence of Kali Kumar and Sami- 
ruddin regarding the particular part 
played by the accused. He has alsb 
referred to Safiruddin’s evidence re¬ 
garding Meghu’* presence in Eachani’s 
house on the night of the occurrence and 
to the evidence of (P. W. 19), who says 
that he saw Samiruddin (the appro¬ 
ver) and Meghu sleeping together in a 
hut in Meghu s bari shortly before sun- 
rise on the morning after the occur- 

wh- C K -f^i- 13 / Piece of evidence 
which, if believed, tends to corroborate 

the approver’s evidence as against 

Meg !?' u * The J udge has not in so many 

words drawn attention of the jury to 

the faot that the evidence of Safiruddin 
and of Samiruddin Taluqdar (P. W. 19), 
tends, if believed, to corroborate the 
approver s evidenoe as regards Meghu’s 
participation in daooity, but he has, 
after referring to their evidence, again 
reminded the jury of the evidence of 
enmity betweeen Meghu and the ap¬ 
prover. * 

As regards the appellant Shah Newaj 
alias Fuler Bap, the Judge asks the 


jury to consider whether they can rely 
on the identification by Kali Kumar and 
the approver. He has not, however, 
specifically drawn their attention tc 
the fact that, apart from tho identifica¬ 
tion of Shah Newaj by Kali Kumar, 
there is no other evidence of the ap¬ 
prover so far as the participation of 
Shah Newaj in the dacoity is concerned. 
It may here bo remarked that that there 
is some evidence on the record to the 
effect that some of the accused persons, 
including the three appellants, had been 
at the hat on the day immediately pre¬ 
ceding the occurrence, but the Judge 
has quite rightly not treated this as 
corroboration of the approver’s evidence 
to the same effect, and has in fact 
not leferred to it in his charge, ex¬ 
cept quite casually while placing the 
evidence of the witnesses before tho 
jury. It would perhaps have been 
better, if the Judge had told the jury 
in so many words that the evidence on 
this point ought not to be regarded as 
corroborating that of the approver in^ 
asmuch as it in no way tended to con¬ 
nect any of the accused with the actual 1 
occurrence. 

It is true that the evidence oc this 
point tends to corroborate Kali Kumar's 
evidence to the effect that ho had- 
seen these persons at the hat on 
the day in question. Tho first infor¬ 
mation, however, contains no mention 
of Kali Kumar having recognised any 
of the dacoits as men whom ho had : 
seen in the hat on the previous day, 
(as ho now says), and it would have 
been better if the Judge had drawn the 
attention of the jury to this fact. It is 
very doubtful whether there is any 
truth in the allegation but the Judge, 
though he did mention it in stating the 
case for the prosecution, does not ap¬ 
pear to have laid any stress on it and 
there is no reason to suppose that the 
jury attached any importance to it or 
that they might have taken a different 
view of Kali Kumar’s evidenoe if their 
attention had been specifically drawn 
to the fact that the first information 
contains no mention thereof. As a 
matter of fact, the first information 
was read over to the jury in the course 
of the charge: so they wore in a posi- 
tion to notice the omission for them 
Belves and to draw suoh inference- 
therefrom as they might think fit. 
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It has been urged on behalf of the 
appellants that there are certain defects 
in the charge which amount to mis¬ 
directions and that the result ha3 been 
a failure of justice. It is contended in 
the hrst placs that there was an omis¬ 
sion amounting'to a misdirection in not 
drawing the special attention of the 
jury to the fact that the first informa¬ 
tion contains no mention of Kali 
Kumar having, as he stated in his evi¬ 
dence seen some of the dacoits includ¬ 
ing the present appellants, at the hat 
on the day immediately preceding the 
occurrence. This point has already been 
referred to above and for the reasons 
given we are of opinion that the ac¬ 
cused have not been prejudiced by the 
omission in question, and that there i3, 
therefore, no substance in this conten¬ 
tion. 

Another point that has been taken is 
that the Judge did not draw the atten¬ 
tion of the jury to the fact that there 
was no evidence to show that Kali 
Kumar 'identified any of the pressnt ap¬ 
pellants before the investigating police 
officer. It t is a fact -that there is no 
such evidence on the record, and the 
reason is obvious, namely that, having 
regard to the provisions of S. 162, 
Criminal P. C., it was not open to the 
prosecution to question Kali Kumar on 
this point. It was, however, open to 
the defence to cross-examine him on 
the point (if he had, in fact, not iden¬ 
tified the appellants before the Sub- 
Inspector) and this the defence did not 
do. The approver was arrested on 7th 
November and the appellants, Shah 
Newaj and Meghu were arrested on the 
following day. There is evidence that 
Shah Newaj and some others), (but not 
Meghu) were taken to the complainant’s 
boat after arrest and that Bajendra and 
Lebu failed to identify any of them as 
having been among the dacoits. There 
is, however, no evidence as to whether 
Kali Kumar did or did not identify any 
of these persons before the Sub-Ins¬ 
pector as having been among the dacoits. 
Now would such evidence have been 
admissible unless the defence had 
chosen to cross-examine Kali Kumar on 
the point. As regards Meghu, there is 
no evidence to show that he was at 
any time taken to the complainant’s 
boat for the purpose of identification 
or that Kali Kumar and his companions 
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were ever asked during the course of 
the police investigation whether they 
could identify him or not. As regards 
Hachani he was arrested later and was 
shown to Kali Kumar at the thana', 
but there was no cross-examination as 
to whether Kali Kumar did or did not 
identify him at that time. 

In these circumstances the Judge 
was quite right in only drawing the 
attention of the jury to the fact that 
Bajendra and Lebu had not been able 
to identify Shah Newaj before the 
police, and in miking no comments as 
regards the evidence or lack of evidencs 
of identification before the police in 
respect of the other two appellants, 
Hachani and Meghu. 

Then again, it is pointed out that 
Bir Charan, one of the occupants of the 
boat, was not examined as a witness 
and it is urged that the Judge was 
guilty of a misdirection in not telling 
to the jury that it might and indeed 
should be presumed from the fact ol 
his non-examination that if he had 
been examined his evidence would not 
have supported the case for the pro¬ 
secution. This contention is perfectly 
correct so far as it goes. The Judge 
should in our opinion have given the 
jury a direction on these lines. There 
is, however, evidence that Bir Charan 
is a very old man and there is nothing 
to show that he ever came out of the 
covered portion of the boat or that he 
saw anything of the dacoity. This be¬ 
ing so we have no doubt that the jury, 
though not given any special direction 
on the point drew the correct inference 
for themselves, namely that Bir Charan 
if he had been examined as a witness 
would not have been able to throw any 
light on the question of the identity of 
the dacoits. In this view of the matter, 
the omission to give the jury the direc¬ 
tion that is usually given in such cir¬ 
cumstances, is a matter of little irn- 
portance and cannot possibly have had 
any effect on the verdict. 

Lastly, and this is a point of some 
importance, it is contended that the 
charge is defective inasmuch as tb 0 
Judge did not properly direct the jury 
regarding the kind of corroboration 
that is required before olaciug reliance 
on the evidence of such an approver as 
the approver in the present case. B 10 
conceded that the Judge repeatedly told 
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the jury that it would ba unsafe to base 
a conviction on the evidence of the ap¬ 
prover, unless, such evidence was cor¬ 
roborate! by independent and reliable 
evidence in material particulars, but it is 
contended that the Judge should have 
gone further than that, and should 
have explained to the jury that by tbo 
expression “ material particulars,” as 
used in this connexion, is meant such 
particulars as tend to connect each of 
the accused with the offence charged. 
In this connexion reference has been 
made to the case Rebati Mohan Chakra - 
varti v. Emperor (I) in which it was 
held that it is for the Judge to determine 
whether there is any evidence that does 
corroborate the 9tory of the approver so 
far as the complicity of the accused is 
concerned, and that it is the duty of 
the Judge to direct the attention of the 
jury to those portions of the evidence 
confirming or corroborating the accom¬ 
plice's story, which do or do not fulfil the 
requirements referred to above, namely 
the evidence corroborating the accom¬ 
plice's story in material particulars 
implicating the accused. In that case 
the Judge had, in his charge to the jury, 
treated as corroborative evidence, evi¬ 
dence which in no way tended to con¬ 
nect tht accused with the offence, and 
in this he was held to have been 
wrong, but the conviction was neverthe¬ 
less upheld,as it was found that there 
was in fact sufficient corroborative evi¬ 
dence in law against the two appellants, 
that is to say, evidence corroborating 
the accomplice in some material parti¬ 
culars implicating the accused. In the 
present case the Judge has not indeed 
told the jury, in so many words, which 
^portions of the evidence should be re¬ 
garded as corroborative in the above 
sense, and which portions should not be 
so regarded, but there are several pas¬ 
sages in his charge which must in our 
■opinion have had the same effect on the 
minds of the jury as a specific direction 
■on the lines indicated above would have 
had, as for example, the passage that 

!ha ,?.t Irea, dy b Q6n quoted, namely : 

it is considered as a rulo of practice un¬ 
safe to oonvict an accused upon the testimony 
of an approver, unless corroborated by indepen¬ 
dent and reliable evidence in material parti¬ 
culars fixing the guilt on that accused.” 

Then again, after placing the whole 
of the evidence before the jury, the 
Judge says: 


“ Tbe most important question is whither 
ADy of the accusad persons stiuding ia the 
dock, and if so which of them, were con¬ 
cerned in the dacoity. On this point the jury, 
unless they are incliued to rely solely upon 
the uncorroborated testimony of the approver 
which would be extremely unsafe, will-have to 
consider whether the statements cf the ap¬ 
prover regarding the complicity of any of the 
accused have been corroborate! by indepen¬ 
dent, untainted and reliable evidence. It is 
one thing that a dacoity was committed, but 
it is quite another thing thifc any of the ac¬ 
cused was concerned in the crime. 

Lastly, in the concluding paragraph 
of the charge, the Judge again reminds 
the jury that 

“ though it is not illegal to convict any of 
the accu3ed on ths -uncorroborated testimony 
of tho approver, it would bs extremely danger¬ 
ous to do so without corroboration of Samir’s 
statements regarding the complicity of the 
accused or any of them by independent reliable 
evidence.” 

In view of these remarks .it may,i 
we think, be assumed that the jury! 
were well aware that the sort of cor-’ 
roboration that was require!, was cor- 1 
roboration in material particulars 
tending to connect each of the accused 
with the offence, and this being so, it 
cannot, in our opinion, be held that the 
omission to state the law on the point 
in more precise language amounted to 
a misdirection. 

Turning now to the cases of the indi¬ 
vidual appellants, it is. in our opinion 
to be regretted that tho learned Sessions 
Judge, in summing up the evidence 
against each, did not indicate more 
clearly in what respects the approver’s 
evidence had been corroborated as 
against each, and in what respects it 
had not been so corroborated. This is 
not a matter of much importance so far 
as the appellants Hachani and Moghu are 
concerned, for there is, in our opinion, 
as in Rebati Mohan v. Emperor (l), 
sufficient corroborative evidence in law 
against 'those two appellants on the 
record, and that evidence has been very 
fairly and fully placed before the jury 


in other portions of the charge. 

As regards Shah Newaj, however, the 
Judge ought, in our opinion, to have 
drawn the special attention of the jury 
to the fact that though there was some 
corroborative evidence as regards the 
movements of the appellants, Hachani 
and Moghu, immediately before and 
i mme diately after the occurrence, there 

(1) A. I. R. 1929 0*1. 57=115"I. 0. 253=30 
Gr. L. J. 435=56 Gal 150. 
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was no such corroboration in respect of 
this appellant, Shah Newaj. The 
omission to do so amounts in our opi¬ 
nion, to a misdirection, and having re¬ 
gard to the weakness of the evidence of 
identification of Shah Newaj and the 
evidence regarding the existence of 
enmity between this appellant and the 
approver, it must, we think, be held 
that the evidence against him, is in¬ 
sufficient to justify a conviction, and 
that the misdirection referred to above 
has in fact occasioned a failure of jus¬ 
tice, so far as this appellant, Shah 
Newaj, is concerned. 

In these circumstances, the conviction 
and sentence in respect of the appellant 
Shah Newaj should, in cur opinion, be 
set aside, and he should be acquitted 
and released from custody. As legards 
the other two appellants, Hachani and 
Meghu, the convictions and sentences 
should be upheld, and their appeals 
dismissed. 

R.M./r.k. Order accordingly . 
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Pearson and Mallik, JJ. 

Matabbar Molla —Petitioner. 

v. 

Golam Panjaton —Opposite Party. 
Criminal Revn. No. 372 of 1929, De¬ 
cided on 12th April 1929. 

(a) Criminal P. C., S. 137-— Accused al¬ 
leged to have obstructed public pathway— 
On receipt of notice of proceedings under 
S. 133 he appearing in Court — Magistrate 
instead of enquiring whether he denied 
public right in pathway enquiring whether 
there was obstruction — Procedure held to 
be wrong. 

Whero the accused is alleged to havo ob¬ 
structed a public pathway, and on receipt of 
notice of tho proceedings under S. 133, be 
appears in Court, tho first duty of the Magis¬ 
trate is to question him whether he denied the 
existence of public right in the pathway. If 
instead of doing so the Magistrate proceeds to 
enquire into the matter whether there was 
any obstruction, tho procedure i6 wrong in law. 

[P 4S6 C 2] 

(b) Criminal P, C., S. 139-A.— Accused 
alleged to have obstructed public pathway 
—Evidence on record indicating that path 
was private—Magistrate should stay trial 
until question is decided by civil Court. 

Where accused is alleged to have obstructed 
a public pathway and there is some evidence 
on record indicating that the path was private, 
it is incumbent on a Magistrate under S. 139-A 
to stay his hands immediately, until tho 
matter of the existence of the public right was 
decided by a competent civil Court. [P 48G C 2] 
Panchanan Chaudhuri —for Petitioner. 
Manindrakumar —for Opposite Party. 
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This rule is directed 
against an order whereby a conditional' 
order under S. 133, Criminal P. C. f was 
made absolute. The rule was issued on 
ground 2 alone of the petition and that 
ground was that the procedure as laid 
down under Ss. 139-A and 137, Criminal 
P. C., had not been followed. It appears 
that a notice was at first served on the 
petitioner to show cause why he should 
not be prosecuted under S. 283,1. P. C., 
and the petitioner, on the notice being 
served on him. appeared and shewed 
cause. Thereupon, proceedings were' 
drawn up against him under S. 133 of 
the Code and, when the petitioner ap¬ 
peared and showed cause by saying that 
his objection was the same as contained 
in his first petition, the learned Magis¬ 
trate proceeded to enquire into the 
matter whether there had been any 
obstruction and, having come to the 
finding that there bad been an obstruc¬ 
tion, made the conditional order abso¬ 
lute. The procedure followed by the 
learned Magistrate was, in our opinion 
clearly wrong in law. When the peti¬ 
tioner, on receipt of the notice of the 
proceedings under S. 133, appeared in 
Court, the first duty of the Magistrate 
was to question him whether the peti¬ 
tioner denied the existence of public 
right in respect of the pathway alleged 
to have been obstructed. This the 
Magistrate did not do and he proceeded, 
a3 stated before, to enquire into the 
matter whether there had been any 
obstruction. The order of the learned 
Magistrate shows that there was some 
evidence before him, evidence which he 
nowhere said was unreliable, to indicate 
that the path was a private path. If 
the Magistrate bad before him any evi¬ 
dence of this nature, it was, under the 
provisions of S. 139-A, Criminal P. C., 
incumbent on him to stay his hand 
immediately, until the matter of the 
existence of public right was decided 
by a competent civil Court. This again 
the learned Magistrate did not do in the 
present case. 

We are, therefore, of opinion that the 
order of the learned Magistrate cannot 
be sustained. The rule is, accordingly, 
made absolute. The order passed by 
tho Magistrate, making the conditional 
order under S. 133, Criminal P. C.. 
absolute, is set aside and it is directed 
that he do proceed with the proceedings* 
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which he started under S. 133 in accor¬ 
dance with law, after complying with 
the mandatory provisions of 8. 139-A of 
-the Code. 

S.N./R.K. Rule made absolute. 
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C. C. Ghose and Panton, JJ. 
Corporation of Calcutta —Petitioner. 

v. 

T. H, E. Edwards —Opposite Party. 
Criminal Revn. No. 236 of 1929, De- 
cided on 2nd May 1929, against order 
of Presidency and Municipal Magistrate, 
Calcutta, D/- 21st December 1928. 

Calcutta Municipal Act, S. 535—Order 
pasted under S. 535 (2) (a)-Per.on in 
•whose favour order was passed claiming 
costs by subsequent application— Magis¬ 
trate can consider that question. 

Tharo is nothing in the terms of S % 535 
or in any other section, which prevents the 
Magistrate from taking into his consideration 
on a data subsequent to the date of order 
under S. 535 (3) (a) the question of costs 
raisod by an application by the person in 
whose favour that order was passed. 

tt r, t, . [P 487 G 2] 

-r, 11 ',.' ^ ose Debendranath 

Bagchi and Oopendrakrishna Banerji 
for Corporation. 

Mrityunjay Chattopadhyaya and 
^lanchandra Ray — f or Opposite 

Judgment.— The short facte neces 
sary for the purposes of this judgment 
are as follows : Edwards is a rate- 

u fc S*? . Cor Poration of Calcutta 
and he has his house in Burdwan Road 

at All pur. Immediately to the south 
■of his house, there is another house 
•belonging to a gentleman, Amulyadhan 
Addy, and tenanted by D. M. R ay . I a 

hnL«° mPJUnd bhia ^mentioned 
r 0 ® reC6e - d C6rtaiD hufc9 with 
2 flo ? r,D 6*.in which were kept a 

Th« b u Q0W8, 8oafc9 aQd horses. 
The result was that the whole place 

was turned insanitary and Edwards 
cS TV 0 fchQ Corporation 0 7oal! 

latter to pur P? 30 of Cueing the 
abate Hi kQ acbl0Q t0 Prevent or 

parentlv don« 18 T a - N ° thing wa3 a P‘ 
paiently done and, in the last resort, 

M 8 ®°, m P lam6d before the Muni- 

Muuio^aTA". UQd6r S - 535 ' 0aloutta 

flion h t 0 h^ a ( 8 vi afcrab9 ° im9 t0 the OODO,U * 
2“f5 at there was no nuisance and re¬ 
fused to . pass any order. The matter 


then came to this Court and, after an 
examination of the record, this Court 
passed an order under S. 535 (2) (a), by 
which it directed the Magistrate to 
pass a written order directing the Cor¬ 
poration to prevent or abate the nui¬ 
sance. Thereafter, the Corporation, it 
would appear, took steps to abate and 
remove the nuisance in question. The 
date on which the Magistrate, in pur¬ 
suance of this Court’s order, made the 
written order referred to above is 10th 
August 1928. Thereafter, Edwards 
made an application for the award of 
costs to him against Messrs, Addy and 
Ray. That application was considered 
to be misconceived and it was allowed 
to be withdrawn. Subsequently, Mr. 
Edwards made an application against 
the Corporation of Calcutta under the 
provision of S. 535 (2) (c) of the award 
of costs and compensation against 
them. The Magistrate has gone into 
the matter and has awarded a sum of 
Rs. 501 against the Corporation of Cal¬ 
cutta and in favour of Edwards. It is 
against this last-mentioned order that 
a rule was obtained and Mr. Bose has 
appeared in support of the rule. His 
principal argument is that either the 
order is one which should have been 
made at the time when the Magistrate 
made the written order under S. 535 (2) 
(a) or th9 order should not have been 
made at all. 
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the terms of S. 535, Calcutta Municipal 
Act, or in any other section, which pre¬ 
vented the Magistrate from taking into! 
his consideration, on a date subsequent' 
to the date of the order, under S. 535 (2) 
(a), the question of oost3 raised by Ed¬ 
wards. In that view of the matter,' 
Mr. Bose’s contention must be nega-' 
tived. We have examined the terms of 
the judgment of the Magistrate asses¬ 
sing the amount of costs and it seems to 
us, on an examination of the ciroum- 
stanoes present on the record and taking 
into account the submissions made by 
Mr. Bose, that the award of costs must 
be substantially varied, and wo think 
that the ends of justice will be suffi. 
oiently met if we reduce the amount of 
costs and compensation from Rs 601 tn 
Rs. 100. With this variation, the rale 
is discharged. Nothing that we have 
said will prevent the Corporation of 
Calcutta, if so advised,, from makin« 
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any application against anybody whom 
they might choose to proceed against in 
respect of co3ts incurred for abatement 
of the nuisance. 

S.N./R.K. Rule discharged. 
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Rankin, C. J., and C. C. Ghose, J. 

K. B. Dutt —Plaintiff—Petitioner. 

v. 

Shamsuddin Shah Shaheb and others 
—Defendants— Opposite Parties. 

Civil Revn. No. 608 of 1928, Decided 
cn 8th January 1930, against order of 

Sub-Judge, Dacca, D/- 4th April 1928. 

Civil P. C., O. 9. R. 13—If no cose is made 
under O. 9, R. 13, Court has no power to 
restore suit by exercising inherent jurisdic¬ 
tion under S. 151—O. 9, R. 13, does not ap¬ 
ply to person who has no excuse for not 
being present or who is refused adjourn¬ 
ment for not having his witnesses ready— 
Civil P. C . S. 151. 

If no case is made out to satisfy R.- 13 
O. 9, it is not open to the Court to enlarge the 
rule by taking recourse to S. 151. The rule 
deals not with a person who has no excuse 
for not beiug present or who, as a reason for 
not having all his witnesses, asks for an ad¬ 
journment for the purpose of calling further 
evidence and is refused. That is not the sub¬ 
ject-matter of the rule at all. 

Where, therefore, an ex parte dcoree is set 
asido in such a case by the Court on an ap¬ 
plication under O. 0, R. 13, the Court also 
invoking the inherent jurisdiction under 
S. 151 it is an instance of decree being set 
aside irregularly. The Couit purports to exer¬ 
cise powers which it does not possess and the 
order is liable to be set asido. [P 490 C 1] 

Jogesli Chandra Roy and Rajendra 
Chunder Guha —for Petitioner. 

Nurul Huq and Biraj Mohan Majum. 
dar —for Opposite Party. 

Rankin, C. J.— In my opinion, this 
rule should be made absolute. It ap¬ 
pears that the plaintiff filed a suit 
against a very great number of defen¬ 
dants in October 1923 asking, in sub¬ 
stance, for a declaration of title to a 
certain property and for certain reliefs 
as regards possession and rents. Cer¬ 
tain of the defendants filed written 
statements but none of the opposite 
parties to this rule except defendant 17 
Hied a written statement. A local in- 
vestigation was ordered in 1924 and it 
appears that in 1925 various lccal en¬ 
quiries were directed and were prose¬ 
cuted. The commissioner made more 
than one report and, in May 1926, cer¬ 
tain of the defendants filed objections 
to the report. The case was beiDg 


tried before a Subordinate Judge of 
Dacca and, in that town, there is ap¬ 
parently more thau one Subordinate 
Judge. In November 1926, it appears 
that the case had been transferred from 
one Judge to the other more than cnce- 
and the position was, when we come to 
March 1927, that the case was on the 
file of the Second Subordinate Judge, 
It appears that on 30bh June 1927, it 
was transferred to the file of the Fourth 
Subordinate Judge, a Mr. Ghose. Be¬ 
fore that time the final date for hear- 
ing, 18th July 1927, had been fixed. 
There is no doubt that all the parties, 
knew or had the usual means of know¬ 
ing that 18th July was the hearing date. 
It is said that some of them had not 
become aware of tho fact that instead 
of one Judge trying the case it was to 
be tried by another. But. the two 
Judges were not sitting in different 
towns and I am entirely unable to see 
on tho facts of this case that that mat¬ 
ters very much. 

Now, what happened on the date- 
in question was that tho Subordinate- 
Judge, first of all, was asked by both 
sides to give an adjournment and be 
refused. I need not say that it is often 
very right indeed for a Judge to refuse 
adjournments which are asked for by 
both sides. The commonest experience in. 
the District Courts is that for no reason 


at all cases are adjourned again and again 
and again and nearly always on peti¬ 
tions of both sides. The plaiotiff was- 
able in spite of that refusal to collect- 
certain witnesses and he did, in fact, 
call four witnesses when the case was 
taken open that day. One of the de¬ 
fendants, defendant 13, called; a wit¬ 
ness. The other defendants were in 
this position, it would seem, that when 
they found that the case was being 
taken up they too wanted an adjourn¬ 
ment. They bad not any excuse what¬ 
ever for themselves not being properly 
present or not having properly insta¬ 
ted a pleader or anything of that kind; 
but they alleged before the Judge thaG 
there wore cortain witnesses against 
ivhom they desired processes to issue. 

The learned Judge was not satisfied 
;hat there was any reason why the case* 

ihould not go on and he _, defce !;“ ,I ?? 1 l 
ifiat it should go on. The plaintiff 
jailed his four witnesses and defen- 
lant 13 called his witness. Anybody 
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•who de3irecl to take part was heard in 
argument, but the particular defen- 
' dants with whom we are concerned did 
not take any part in the proceedings. 
When they found that the Judge was 
going to go on with the case, neither 
they nor their pleader took any further 
part in the proceedings. Thereafter, 
the plaintiff’s suit having been decreed 
as against them ex parte, certain of 
these defendants on ICth August 1927 
applied, it would seem, under R. 13, 
O. 9, Civil P. C., for restoration of the 
suit. As the decree was an ex parte 
decree against them, they were en¬ 
titled to apply under that rule. They 
put forward a Bengali petition which 
contained no reasons whatever of the 
character required by R. 13. They 
made a case that the value of tho suit 
was high and that it was a great pity 
that it was decided against them ex 
parte but any relevant reason why they 
were not ready on 18th July was not 
disclosed by the petition. They sup¬ 
ported that case by calling two wit¬ 
nesses. One was a gentleman who had 
recently be9n appointed guardian ad 
litem of a certain party who was not 
one of the applicants. The evidence of 
the other witness disclosed no reason, 
so far a9 I can discover, why these de¬ 
fendants were not ready to appear and 
take part in the case on 18th July. 

In these ciroumstances, it has to be 
observed that all the persons applying 
to the learned Judge in the Court below 
except one were defendants who had 
net even filed a written statement, but 
defendant 17 one of these applicants 
had filed a written statement. Now, 
the learned Judge when he dealt with 
this somewhat curious application most 
inadequately supported by evidence 
proceeded on this prinoiple : he first 
of all, enlarges on the fact that the 
plaintiff himself was not ready on the 
date in question. Well, if the plaintiff 
had not beeD able to produce evidence 
in support of his oase, he would have 
suffered for his unreadiness. In fact, 
however, he was able to call and did 
call his witnesses. The learned Judge 
says that the suit is an old one no 
doubt, but big properties are at stake 
and that one more opportunity by way 
of warning should, in his opinion, have 
been given, to these defaulting defen¬ 
dants. He then says that it was urged 
• 1930 C/62 


that the grounds stated were hob pro¬ 
per grounds under O. 9, R. 13. He 
says : 

“ There may be some force in their conten¬ 
tions, but they also narrowly escaped dismis¬ 
sal of the suit; this plaintiff also applied for 
time as he was not ready." 

These reasons do not appear to be 
relevant to the objection that the 
grounds relied upon were insufficient 
under R. 13. Tho learned Judge 
goes on : 

"It is a fit case also uuder S. lot where in¬ 
herent jurisdiction of tho Court should be 
exercised to set aside the ex parte decree. I 
find-sufficient cause. It is ordorod that ;ho 
ex parto decree be set aside." 

I am by no means satisfied that the 
learned Subordinate Judge found or 
intended to find that there was a case 
made out to satisfy R. 13. 0. 9 and I 
entirely disseut from the view that, if 
no case is made out under that rule, it 
is open to the learned Judge to enlarge 
the rule by talking about S. 151. The 
rule deals not with a person who has 
no excuse for not being present or who, 
as a reason for not having all his wit¬ 
nesses, asks for an adjournment for the 
purpose of calling further evidence and 
is refused. That is not the subject- 
matter of the rule at all. Tho rule is 
dealing with a case where a decree is 
passed ex parte and it says that, if 
summons is not served or if the party 
is prevented by any sufficient oauso 
from appearing when the suit is called 
on for hearing, tho Courts shall make 
an order restoring the suit. In my 
judgment, so far as this batch of appli¬ 
cants, only one of whom filed a written 
statement, is concerned, the case does 
not come within R. 13, 0. 9. It ap¬ 
pears to me that the learned Judge has 
restored the suit purporting to exercise 
powers which are not to bo found in 
R. 13,O. 9. 

It may be perfectly true that a de¬ 
fendant who has not tiled a written 
statement may take part to a certain 
extent in the hearing of the case, but 
an application to restore, when made 
at the instance of such a defendant, is 
in a particularly weak position beoause 
people who do not trouble to file writ¬ 
ten statements are not generally very 
diligent in other features of the de¬ 
fence. I entirely agree with the argu¬ 
ment that, if this were a mere question 
whether or not certain cause was suffi- 
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cient it would be a matter which we 
should not discuss under S. 115, Civil 
P. C. In ray judgment, in this case the 
learned Subordinate Judge ha° purpor¬ 
ted to oxercise powers which he doe3 
not possess. His duty was to exact 
from the particular appl’cints before 
him satisfactory evidence of sufficient 
cause why they were unable to appear 
when the case was called on for hear¬ 
ing. I say nothing now about the 
exact meaning of the word “aprear- 
ing." They must show what the rule 
exacts. In my judgment, this case is 
an instance of a decree being set aside 
irregularly. It appears te me that the 
rule should be made absolute with 
costs. The hearing-fee in this Court is 
assessed at three gold mohurs. 

C. C. Ghose, J.—I agree. 

R.M./r.K. Rule made absolute . 
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Rankin, C. J. and C. C. Ghose, J. 
Jugal Chandra Anuni —Petitioner. 

v. 

Ramesh Chandra Chakravarty and 
others —Opposite Party. 

Civil Revn. Petn. No. 1272 of 1929, 
Decided on 10th January. 1930, from an 
order of the District Judge, 24-Per- 
ganahs, D-/25th May 1929. 

# Bengal Tenancy Acl, S 153—Substance 
of the matter involved in petty case relat¬ 
ing only to irreguliraty of proceedings 
under Civil P. C., O. 21. R. 90—Question 
under Limitation Act, S. 18 incidentally 
involved—Still no appeal lies. 

When S. 153 says that the question as to 
the irregularity of the proceedings in publish¬ 
ing or conducting a sale is not a question 
relating to title to 1 ind, it does not mean tbas 
in everv case under R :K), O. *21, Civ.l 
P. C., there is nevertheless r-o be an appeil, 
because in every case under R 90 there must 
be a finding not merely as to tho regularity 
of the proceedings but also as to substantial 
injury. Such an interpretation would give no 
meaning to tho Explanation consistent with 
tho exception. Again, tho Explanation does 
not moan that, if in tho course of deciding tho 
question of regularity under R. 00 the Munsif 
has to decide a question of limitation incidental 
to the application before him, then the Ex¬ 
planation ceases to tako offect and the right 
of appeal emerges. The meaning of the 
Explanation mud at least be this that where 
tho decision holds that on the ground of 
irregularity in the 6ale proceedings the Bile is 
to bo Bet asido or that tho sale must stand 
not withstanding tbo allegations of irregula¬ 
rity therein the case is not to be deemed to bo 
one within the exception and consequently no 
right of appeal will exist. [P 494 0 1,2] 


Where the trial Court’s ultimate finding and 
the whole of the ultimate effect of his order 
in a petty case were to set aside the sale on the 
ground of irregularity and dealt with the 
question of fraud while dealing with the ques¬ 
tion of limitation under S. 18. 

lleld : that tho Explanation to S, 153 means 
that there was to baa right of appeal in 
these cases, where any incidental matter such 
as limitatation or locus standi had to be de¬ 
cided before the application under R, 93 could 
be disposed off. Such proceedings wars intended 
to be proceedings which in p3tty ca3!S w«re to 
be disposed of without appeal. (Case hw dis¬ 
cussed.) (P 491 C 1] 

Narendra Kumar Das and Bhupendra 
Nath Das —for Petitioner. 

Kira Lai Chuckerbutty— for Opposite 
Party. ^ 

Rankin C. J. —I think this Rule 
must be made absolute. The petitioner 
before us is a tenant against whom his 
landlord brought a rent suit for a sum 
under Rs. 50 before a Munsif who was 
specially empowered under S. 153, Bhq. 
Ten. Act. Having recovered his 
decree, the plaintiff landlord proceeded 
in execution to put the tenancy to 3ale 
and purchased it himself at a sale in 
execution on 12th April 1926. On the 
16th March 1928, some two years later, 
the tenant, petitioner before us, applied 
before tbe specially empowered Munsif 
under O. 21, R. 90, Civil P. C., to have 
the sale set aside. He made no case in 
his application that the sale was null and 
void apart from the.circumstances which 
wore properly within the scope of R. 90 
no case to the effect that the parties 
had not been brought before the Court 
or that the proceedings were entirely 
without jurisdiction. His case was 
that there had been suppression of pro¬ 
cesses and that the sale was held at a 
gross under-valuo. The matter was 
tried by the Munsif whose order is 
date! 18*,h March 1929. There was 
in this case not oaly a delay of two 
years before the application was 
brought but a delay thereafter of one 
year before it was disposed of in the 
trial Court. 

It appears that the suit when brought 
against the tenant was brought against 
him on the footing that he w\s a 
minor and a certain person was ap¬ 
pointed his guardian-ad-litem. In the 
execution proceedings, to procure a sale, 
another person was described as the 
guardian of the minor, but no steps were 
taken in the execution proceedings to 
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constitute this other person as guardian 
of the minor. 

The Munsif dealt with the case as 
being one on the usual grounds of 
material irregularity, fraud and sub¬ 
stantial injury. He found that the 
judgment-debtor was a minor and that, 
although in the execution proceedings 
one Malik Kola was described as the 
guardian of the minor, no notice wae 
served on him nor was any step taken 
to appoint a Court guardian. He said 
that this was a serious defect in the 
proceedings in the execution case. It is 
clear bo me that he treated thit as an 
irregularity within the meaning of 
R. 90, 0. 21, Civil P. C. Ho pointed out 
that the value in the sale proclamation 
was stated as Rs. 50. There were 
bighas of land and the Munsif was of 
opinion that something like Rs. 100 per 
bigha was-on the evidence the reason¬ 
able price. He treated this under-valua¬ 
tion as a deliberate misstatement and 
he said that this deliberate misstate¬ 
ment of the valuation was also a mate¬ 
rial irregularity. So, he dealt with 
that element too as a finding of material 
irregularity. On the question whether 
proper notice of attachment was given 
and proper service of sale proclamation 
had been made he said : 

I am not satisfied abont the proper sorvice 
ol these processus,” 
and his conclusion was : 

‘‘I find that there is material irregularity and 
considering that the 7i bighas land was sold 
for Rs. 70 only, I hold there was substantial 
injury.” 

So far, therefore, it is clear that the 
findings of the Munsif were confined to 
a finding of material irregularity. It is 
true that he noticed that the allegations 
of the petitioner were embroidered with 
certain insinuations as regards fraud 
and it is true that he described the 
under-valuation as a deliberate mis¬ 
statement ; but his finding and his 
treatment of the case wa9 on the footing 
that this was an unessontial element 
and thab.the substantive right to rolief 
shown by the petitioner was material 
irregularity followed by substantial 
injury. 

There was, however, a further ques¬ 
tion before the Munsif. The petitioner 
tenant had to explain the two years’ 
delay between the sale and the applica¬ 
tion. His case was that all notices had 
been suppressed, that the purchase by 


the decree-holder had been deliberately 
kept back from him and that he found 
it out only when reading a written 
statement tied by an under-tenant of 
his own in a suit for rent in which that 
under-tenant objected to the plaintiff’s 
claim for rent, that the petitioner's 
interest had been sold in execution. 
Tbe Mnnsif* took the view that the 
petitioner’s story on that point was 
true and that, owing to the decree- 
holder’s fraud, the petitioner was kept 
out of knowledge in this regard till the 
date of the filing of the present petition. 
On that finding, he gave to the peti¬ 
tioner the benefit of S. 18, Limitation 
Act. 

Now, the question, in theso circum¬ 
stances is : Did an appeal lie to the 
District Judge from the order of the 
Munsif which I have attempted to 
describe with precision? We need take 
no notice of what the District Judge said. 
The question is on these materials, did 
an appeal lie to the District Judge at all? 
Ordinarily, a first appeal does lie from 
a decision under R. 90, O, 21, Civil P. C. 
and that by the plain terms of the Code 
of Civil Procedure itself. But by S. 153 
Ben. Ten. Act, (I am referring for 
the present to the Act before the 
amendment of 1928) a restriction is pnt 
upon appeals. I observe that the sole 
function of the section is to restrict 
appeals and that that section gives to 
noboly any right of appeal to any 
Court. I make this observation because 
in the case of Asuini Kumar Dutla v. 
Raj Kumar (l), the learned Judges 
seem to have straggled with a conten¬ 
tion that S. 153, Ben. Ten. Act, gives a 
right of second appeal from an order 
under R. 92 O. 21, which is unknown 
to the Civil Pro. Code. That contention 
appears to me to be altogether out 
of the question. 

Now, by S. 153, Ben. Ten. Act, in a 
case snch as the present, the right of 
appeal is prima faoie taken away and 
there is no -right 'to first appeal unless 
the appellant can bring himself within 
the exception contained in the following 
words: 

‘'Unloss the order has dooided a question 
rotating to titlo to land as between parties 
having oonflioting olaims thereto." 

Those words were first interpreted by 
this Court for the present purpose by 

(1) A. I. R. 1297 Oal. 815=51 Oal. 1050. 
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the well-known decision of the Full 
Bench in the case of Kali Mondal v. 
Banisarbesuar Chakra varti (2). The 
general principle of that ruling was 
that where a decree-holder says: ‘‘the 
land is mine because I have purchased 
it and the judgment-debtor says: "The 
land ha3 not been validly sold to you 
and is still vested in me,” that is a 
question relating to title to land as 
between parties having conflicting claims 
thereto. After this decision, in the 
> ear 1907, the effect of that rule was 
cut down, to use a neutral expression, 
by the explanation added at the end of 
the section: 

“A question as to the regularity of the pro¬ 
ceedings in publishing or conducting a sale 
in execution of a decree for arrears of rent is 
not a question relating to title to land between 
parties having conflicting claims thereto." 

At the time this explanation was 
enacted, S. 311 of the Code of 1832 
referred to material irregularity only, 
in 1908 the corresponding section, now 
R. 90, O. 21, added after the words 
material irregularity’ the words "or 
fraud”, the reason being that most of 
the applications to set aside sales were 
based on suppression of process and 
most of the allegations of suppression 
of process were accompanied by allega¬ 
tions of fraud. Accordingly it was con¬ 
tended that, where an application to 
sot aside a sale was based on the ground 
of fraud, it was outside the scope to 
some extent of S..311 of the Code of 
1882 and had to be regarded as a matter 
coming within S. 47, so that in the pre¬ 
sence of allegations of fraud there was 
a second appeal which was not granted 
by the Code to a case based on material 
irregularity alone. By adding the words 
or fraud to the corresponding section 
tiie Code made it clear that allegation 
of fraud would not result in giving a 
party the benefit, if it be a benefit, of 
an additional appeal. Looking at the 
matter, however, at the time the expla¬ 
nation to S. 153 was enacted, it is clear 
that the terms of that explanation had 
reference to the language of the old 
Code and consequently we find that the 
provision of S. 153, Ben. Ten. Act, is a 
piovision to tho effect that a Question 
to the regularity of the proceedings 
in publishing or conducting the sale is 
excluded from the category of questions 

(2) [1905] 32" Cal. 957=9 O. W. N. 721=1 
C. L. J. 47G (F.B.), 


which relate to title to land as between 
parties having conflicting claims there¬ 
to In these circumstances the cases in 
which there are allegations of fraud 
have given rise to difficulties, no longer 
upon the question of the existence of 
the right of second appeal under O. 21, 
R. 90, but upon the question of the exis- 
tence or non-existence of an appeal in 
cases of small value under S 153, Ben. 
Ten. Act, I may observe that no amend¬ 
ment of this Act not even the recent 
amendment of 1928, .has in any way 
brought the language of this explanation 
into conformity with the .amended Ian- 
guage of O. 21, R. 90, Civil P. C. 

The cases in which this difficulty hag 
arisen have been laid before us. The 
first case, the case of Beni Madhab Roy 
v. Bissesswar Bliarti (3), was not a case 
under O. 21, R. 90, Civil P. C., at all. 
it was a case under the provisions of 
S. 174, Ben. Ton. Act, as it then stood, 
namely a question whether a judgment- 
debtor had brought into Court a sum 
adequate for the purpose of having the 
sale set aside on payment of the amount 
required by S. 174, and the decision in 
that case was that the case raised no 
question of regularity of the proceedings 
in publishing or conducting the sale. 
Tho only question in that case wag 
whether.or not the judgment-debtor 
had brought into Court a sufficient sum 
to entitle him to have the sale set 
aside under S. 174. I see no reason to 
doubt the correctness of that decision. 
The next case was the case of Arjun 
Dass v. Gunendra Nath Basu ( 4). It 
was a case where execution proceedings 
had been started against a man who 
was dead and no notices had been 
served under O. 21, R. 22. The view 
taken j,by the Court was that the sale 
was not merely -voidable but void and 
that the question at issue in that case 
was not a more question .of the regu¬ 
larity of the proceedings in publishing 
or conducting the sale; so that the 
terms of the explanation of 1907 did 
not apply to that case. I see no reason 
to quarrel with that decision. Indeed 
it appears to me that there is much to 
be said for the view that R. 90, O. 21, 
contemplates a valid decree and the 

(3) [1912] 17 JC. \V. N. 81=15 I. C. 43G=16 
0. L. J. 512. 

(4) [1914] 18 C. W. N. 1266=27 I. C. 294=20 
C. L. J. 341. 
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Court validly entertaining execution 
proceedings for the enforcement of the 
decree. In the case of .\ r oLin Chandra 
v. Bepin Chandra Roy (5), however,-we 
came to a decision that does bear closely 
upon the question now before us. In 
that case, as in this, a judgmont- 
debtor applied out of time to set aside 
a sale on the ground of suppression of 
processes and he made a case that the 
fact had been kept from him by the 
fraud of the decree-holders with the 
result that he was entitled to the ad¬ 
vantages conferred by S. 18, Lim. Act. 

The Munsif before whom the case was 
tried decided one question only whether 
or not concealed fraud within S. IS, 

Cim. Act, had been shown. lie did not 
decide any question .as to the regula¬ 
rity of the sale proceedings but dis¬ 
missed the application as out of time. 

The case being otherwise within S. 153, 

Ben. Ten. Act, Chatterjoa, J.. took the 
view that the order of the Munsif de- 
cided nothing about the regularity of 
the sale proceedings so that the expla¬ 
nation to S. 153, had no bearing on the 
case; but be went further and held that 
the sale having been attacked on the 
ground of fraud as well as on the ground 
of irregularity, any decision which 
dealt with question of fraud was not 

SL k m *5? SC ,° p0 of the ^Planation. 

He held therefore, that there was a 

light of an appeal because the question 

was a question not merely of irregula- 

nty but also a question of fraud. 

J " fchou ^ fc that the finding 
that there was no concealed fraud such 
as to confer an extension of time under 

nob come withm the explanation and that 

Ha H K was accordingly competent. 

He disagreed however, with Chatter- 

fchaV H °” fch , 6 other P° infc * bolding 
that the mere fact that the irregularity 

* as Mlegea to be or was, in fact,tainted 

with fraud did not exclude the case 

cS” has *hT °i- bh9 e *P lanati °n. This 
subset!? d,93e ° ted from in two 

have hi J 1 ?, 931 but ifc a PP eai ' 3 to 
It 1 followed more than once. 

Newbonl' 3 °j h D e be9n flowed by 

^ewbould and B. B. Ghose, JJ., in 
Bifuul°) re r Ze ”! lndar, J Co. v. Fakir 

(B^JnJhat cage therQ wag ^ 

W. J< 2 “= 2 9~XC^08=l9 

(0) Civil Revn. No. 393 of 1924. 


allegation of fraud. The Munsif dis¬ 
missed the application on a mere ques¬ 
tion of defect of parties. It was held 
that, notwithstanding S. 153, Ben. 
Teu. Act, the case was appealable, 
although the Munsif had given no deci¬ 
sion on the question of fraud. A 
similar decision appears to have been 
given by Greaves, J., in the case of Tati- 
ram Ga^an Das v. Dina .V ath Samanta 
(7). In the case of Maharaj Bahadur 
Singh v. Kurani Mai (S), Mukerji, J., 
and Roy, J., dissented from the doct¬ 
rine of Nabin Chandra’s case (5) saying 
that fraud in publishing or conducting 
a sale is not meant to be kept separate 
from irregularities in the publication 
or conduct thereof for the purpose of 
the explanation to S. 153; and a similar 
view was taken by B. B. Ghose, J., and 
N. K. Basil, J., in the case of Jahir 
Mondal v. Iiadlia Rangini Devi (9), 
who held that the question as to re¬ 
gularity or irregularity of the pro¬ 
ceedings in publishing or conducting 
a sale falls within the' explanation to 
S. 153 whether the irregularity is duo 
to fraud or negligence or any other 
reason ; tlie explanation includes every 
ground affecting the regularity. In a 
subsequent case Mujibar Choudhitr;/ v. 
Reajuddi Matlar (10), the matter came 
again before Mukerji J., and that 
learned Judge repeated the view which 
he had previously expressed in Maha¬ 
raj Bahadur's case (8). 

In these circumstances Mr. Hiralal 
Chuckerbutty for the opposite party 
decree-holder contends before us that 
there was a right of appeal to the 
District Judge, notwithstanding the 
term3 of the explanation to S. 153, 
Ben. Ten. Act, and he contends, in the 
alternative, that if we are not satisfied 
as to his right of appeal, the authori- 
ties are in such a condition that it 
would be reasonable to refer this ques¬ 
tion to a Full Bench in order that the 
differences of opinion disclosed by the 
cases to which I have referred may, if 
possible, be settled. It appoars to me 
that, in the case before us, the position 
is that, while there was an allegation 
in the petition before the Munsif to the 
effect that t h e irregulari ties complained 

(7) A. I. R. 1922 Cal. 163=77 I. 0 520 

8 A. I R. 1927 Cal. 633=101 1 C S) 

. O) A. I. R. 1928 Cal. S59. 

(10) (1928] 107 1.0.471. 
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of were intentional and motived by 
fraud, the case made before the Munsif 
upon the substantive question of the 
petitioner’s right to relief was a case 
based upon irregularity. The fact that 
notices of attachment were not served, 
that the sale proclamation was not 
served, the fact that no notice was 
given to the person put forward as the 
guardian ad litem these were the facts 
which, according to the petition, en¬ 
titled the petitioner to relief. The 
Munsif has dealt with this part of the 
case entirely in that way. On this 
part of the case, there is no finding 
which goes beyond a finding of material 
irregularity and it is not until we come 
to the question of limitation that the 
Munsif in this case has acted in any 
way upon the view that fraud existed. 
The fraud that is material upon the 
question of limitation is not the fraud 
which occurred in the course of the 
sale proceedings but fraud by which 
there was concealed from the petitioner 
the fact of the sale and the methods 
which had been employed to effect it. 
It is fraud upon a different matter at a 
different time. 

Having made that clear, it seems 
to me that we have to ask our¬ 
selves whether this is a case in which 
it is necessary or advisable to refer 
the matter to a Full Bench. It ap¬ 
pears to mo that, looking at the case 
for a moment apart from the decision 
upon the question of limitation, the 
present case is reasonably plain accord¬ 
ing to any interpretation of the section 
with which we are concerned. The 
decisihn of the Munsif was a decision 
entirely as to the regularity of the pro¬ 
ceedings. He set them aside as being 
irregular and accompanied by substan¬ 
tial injury and, so far, it seem3 to mo 
that this case is plainly within the 
meaning of the explanation. It is quite 
true that a sale cannot be set aside 
merely on the ground of irregularity. 
There has to be substantial injury as 
well. But when the Bengal Tenancy 
Act says that the question as to the 
irregularity of the proceedings in pub¬ 
lishing or conducting a sale is not a 
question relating to title to land, it does 
not mean that in every case under R. 90, 
O. 21, Civil P. C., there is nevertheless 
to be an appeal because in every case 
under R. 90 there must be a finding not 


merely as to the regularity of the pro¬ 
ceedings but also as to substantial in- 
jury. Such an interpretation would 
give no meaning to the explanation 
consistent with the exception. Again, 
the explanation doe3 not mean that, if 
in the course of deciding the question 
of regularity under R. 90 the Munsif 
has to decide a question of limitation 
incidental to the application before him 
then the explanation ceases to take 
effect and the right of appeal emerges. 
The meaning of the explanation must at 
least be this : that where the decision 
holds that on the ground of irregularity 
in the sale proceedings the sale is to be 
set aside or that the sale must stand 
notwithstanding the allegations of irre 
gularity therein, the case is not to be 
deemed to be one within the exception 
and consequently no right of appeal 
will exist. All we are concerned with 
in the present case is whether or not 
the Munsif in setting aside these pro¬ 
ceedings for irregularity made an order 
which is contemplated by the explana¬ 
tion. In my judgment, he did. If, iD 
this case, the Munsif had proceeded on 
the ground of fraud, certainly, if he 
had proceeded upon any ground of fraud 
which could be said to be independent 
of any irregularity in the proceedings, 
it might perhaps have been advisable to 
refer this case to a Full Bench. In 
view, however, of the scope and char¬ 
acter of the judgment of the Munsif, it 
does not seem to me that it is necessary 
or that it would be useful to treat this 
case as one in connexion with whioh 
the law on this subject could usefully 

bo revised as a whole- 

Reverting to the question under a. lo, 
Lim. Act, it is quite true that observa¬ 
tions were made in Nobin chl * nd ™ s 
case (5) upon that very matter. In tn» 
case, however, the Munsif had dis¬ 
missed the pstition holding fchab lfc 
out of time, and ho bad made no finding 
on any question of regularity of tne 
proceedings. Now I do not think that 
the caso was rightly decided on tna 
ground, but that case is not this case. 
In this case the Munsif's ultimate find¬ 
ing and the whole of the ultimate efiecu 
of his order is to set aside the sale.on 
the ground of irregularity. He 
dealt with the question of limitation 
under S. 18 just as he might have 
to deal with an ordinary question oi 
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limitation, or defect of parties or estop¬ 
pel or whether the petitioner had a 
locos standi to ask that the sale be set 
aside or with a number of other inci¬ 
dental questions which might be ad¬ 
vanced by way of illustration. Does 
the explanation mean that there is to 
be a right of appeal in these petty cases 
in every case where any incidental 
matter such as limitation or locus standi 
has to be decided before the application 
lander R. 90 can be disposed of ? The 
answer to that question must, in my 
judgment, be in the negative. In the 
end, the substance of the matter is that 
the question as to the regularity of the 
proceedings has been decided and the 
sale has been set aside for irregularity. 
Such proceedings, in my opinion, are 
intended to be proceedings which in 
petty cases are to be disposed of without 
appeal. 

In these circumstances, it seems to 
me that the present rule should be made 
absolute. 

I ought to add that, when this case 
came on for hearing originally, it came 
before me sitting singly and, on that 
occasion, it was intimated on the part 
of the opposite party that there were 
matters to consider under the Ben. 
Ton. Amendment Act. 1928, in view, 
particularly of the amendments made 
in S. 174 of the Act. It runs out, 
however, that nothing turns upon the 
amending Act. To begin with it ap- 
pears that the application in this case 
was filed on 16th March 1928. The 
amending Act came into foroo on 2lst 
February 1929. The order of the Munsif 
was on 18th March 1929. It would 
eeem, therefore, that prima facie the 
matter, so far as rights of appeal are 
concerned, must be governed by the 
state of the law as it was on 16th March 
1928. Delhi Cloth Co. v. Income-tax 
Commissioner, Delhi (ll). But, apart 
altogether from that, it does not appear 
that for the present purpose the amend¬ 
ing Act makes any .difference. The 

amending Act has left the explanation 

to S. 153 standing side by side with the 
proviamns 0 f Cl. 5, 8. 174, which gives a 
nght of appeal from decisions upon 
Mdera to set aside sales which orders 
under the new Act are to be made under 
tjiejieotion and nojonger under R. 90 

ti 4 R 2n 9 p.O.) P - O72 ^ T06 ^- l5G =54 


O. 21, of the Code. These two sections 
have to be read together and there can 
in my judgment be no difficulty in say¬ 
ing that the special provisions of S. 153 
with reference to cases of very small 
value are intended as exceptions to the 
general right of appeal which is dealt 
with by Cl. (5), S. 174. It lias to be 
remembered that prior to the amending 
Act the right of appeai in cases under 
S. 174 depended upon various facts on 
which in turn depended the question 
whether the case was one within the 
terms of S. 47, Civil P. C. Complica¬ 
tions have been swept away by making 
a clean provision that, in all cases deal¬ 
ing with setting aside of sales under 
the new S. 174, there is to be a right of 
appeal, and that is in itself a valuable 
amendment of the law. But there is 
no reason for thinking and, indeed, 
there is no possible way of construing 
the Act to the effect, that the explana¬ 
tion to S. 153 does not remain in full 
force and effect so far as regards cases 
of small value to which the section 
refers. There will be no order as to 
costs. 

C. C. Ghose, J.—I agree. 

M.n/r.K. • Rule made absolute. 
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Rankin, C. J. and C. C. Ghose, J. 

Ashutosh Seal — Defendant—Appel¬ 
lant. 
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Benode Behary Seal and other *— 
Plaintiff and Defendants—Respondents 

onM P ? e t 1 16 of 1929 ’ decided on 

30th July 1929 from original decree of 

Gregory, J., D/- 2nd September 1928. 

(a) Hindu law— Religious endowment— 
lerm of office of shebait appointed by 
testator end.ng-Shebaitship C oe. to heir, 
of testator without clear words directing 
otherwise—Will— Construction. 

Without clear words to that oftoct it is i m - 
posstble to impute to tho testator the intention 
that from time to tiino persons might be ap¬ 
pointed to tho office of shobait of his familv 
idol merely by virtue of their being ohoseu to 
act as trustees of his trust fuud. When for 

*! rD ? °J Ofli00 0f tha ®h<3baits 
appointed by the testator oomos to an end, tho 

rule of Hindu law gives tho office of shobait to 

heirs of tho foundor. A fundamental obango 

in tho uormal devolution of tho offioe is not 

to be read into a olauso whioh finds plaoo in 

thltV “ er ° ly , a ®, cna °* » sories of directions to 
the trustees of the testator’s trust fund os to 

S n^I m L l nta h \ wa ? of ] °8 a °y "Nob are to 
1» made thereout. A clause in a will doolaring 

that tho trustees or trustee for the time 
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b *ing shall be competent to exercise all the 


power and discretion hereby confided to the 
trustees herein named ” cannot be applied 
beyond the immediate intention which is con¬ 
fined to the residue of tbo testator’s estate, and 
lias no reference to the property dedicated : 
19 Cal 513 (P. C.) and 17 Cal. 3 (P. C.), Rel 
on , [P 497 C 1,2} 

(b) Hindu law —Religious endowment — 
Shebait not founder adding to dedicated 
properties —He cannot change line of suc¬ 
cession prescribed under original grant or 
in its absence under Hindu law. 

Additions to an existing foundation are not 
uncommonly made by persons who hold tbo 
office of shebait and is is not uncommon for 
them to purport to give directions which would 
alter the devolution of the office, making the 
course of succession to depart either from the 
course laid down by the terms of the original 
dedication or from the course in which the 
Hindu law. in the absence of any direction by 
the founder, would require it to go. But such 
a shebait who is not the founder of the endow¬ 
ment or the dedicator of the idol cannot at 
his own hand alter the line of succession to 
the otfice of shebait: 17 Cal. 3 (P.C.) and 
A. I . R. 1020 Cal. -551, Rel on. [P 497 C 1] 

(c) Hindu law— Religious endowments — 
Though gift is to deity, right to office of 
shebait is substantial — Donors intention 
that the office should remain in family is 
important ingredient. 

While in form and according to Hindu 
ideas, in truth, the gift is made diiectly 
to tin deity, ;he enjoyment of the office of 
shebait is regarded as a matter of some dis¬ 
tinction and advantage. So far from being 
regarded as a minor or extraneous question 
whether the office of shebait shall be held by 
one person or another, the intention that the 
members of the donor’s family shall have the 
right of acting as shebaits is, in general, part 
of the verv texture of the donor’s gift : 2 I. A . 

145 (P. C.) and 32 Cal. 129, Rcl. on. [P 509 C 2] 

(d) Hindu law—Religious endowments— 
Persons acting on behalf of idol accepting 
gifts with conditions, not impossible to 
perform, cannot repudiate the conditions — 
Estoppel. 

A bequeathed certain property X to an idol 
without leaving directions as to succession of 
shebaits. D t a shebait, added certain proper¬ 
ties Y providing for the lino of shebaits and 
certain restrictions which were not impossible 
to perform. In a contest between successors 
of .4 and B : 

Held : that regarding property Y, that the 
provision as to who should bo shebait should 
be regarded as a condition. The successors of 
A need not take advantage of the gift, but if 
the gift is taken and the conditions insisted on, 
it must be observed and they cannot claim any 
right in the additional property Y, while re¬ 
pudiating the conditions attached : A . J. R. 
192G Cal. 561, Dist. and 17 Cal 3 (P. C.), Rel. 
on. Case Law Referred. (P 501 C 1] 

Advocate-General , D . N. Bose -and 
S. C. Mitter —for Appellant. 

B. K. Ghose , N. C. Chatterji , D. N. 
Basu , Kanjilal and Surita for Moore— 
for.Respondent. 


Rankin, C. J. The dispute in this 
case has reference to the shebait 
right in respect of the deity Sri Sri 
Raj Rajeswar founded and established 
by one Madhab Chandra Seal, a Hindu 
inhabitant of Calcutta who died in 1866. 
By his Will made in 1861 and a codicil 
thereto he had dedicated a certain 
house, now known as No. 12, Madan 
Dutt’s Lane, and made certain provi¬ 
sions in that behalf. 

The first question which arises upon 
this appeal is the question whether 
upon a true construction of this will 
the poisons who from time to time 
should be trustees under the Will were 
made shebaits and were given power to 
appoint new shebaits from time to 
time. It is expressly conceded on be¬ 
half of the appellant Ashutosh Seal, 
one of the defendants to the suit, that 
if this question of construction bo 
answered in the negative, he cannot 
claim under the original foundation any 
greater right than the decree under ap¬ 
peal has given to him in the office of 
shebait. The learned counsel for the ap¬ 
pellant has also stated before us that in 
this Court he does not contend that tho 
plaintiff’s suit should fail by reason 
that the Thakur itself has not been made 
a party to tho suit. I propose, therefore, 
to address myself in the first instance 
to this question of construction and to 
postpone the examination of the facts 
and circumstances of the case until I 
have stated my conclusion as to the 
meaning and effect of those directions 
in tho Will which have reference to the 
appointment of shebaits. 

The testator having devised the 
house in question to the use of his wife 
Luckhymoney and his nephew Kalidas 
during their joint lives and to the sur¬ 
vivor during life, with remainder to 
the use of the sons of Kalidas and their 
heirs male as tenants-in-common in 
equal shares, makes it clear that this 
bequest is subject to a trust to permit 
such part or portion of the said house 
and premises as had been used as 
Th&kurbari'or for religious purpose to 
continue to be so used for tho worship 
of the deity. He proceeds “ I direct 
the executrix and executor of this my 
Will (whom I hereby appoint shebaits 
of my said Thakur) to allow the silvei 
articles which have been used in the 
worship of the said Thakur during my 
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lifetime to continue to be so used after 
my death/’ 

This is the only passage in the Will 
making in express terms any appoint¬ 
ment of shebaits. At the end of the 
Will the testator's wife and Kalidas are 
appointed executrix and executor. There 
is nothing in the codicil which can be 
construed as an appointment of she¬ 
baits. The contention for the appellant, 
however, is that in subsequent passages 
of the Will the testator has in effect 
appointed his executors to be trustees 
and has entrusted to his trustees for the 
time being the right to appoint their 
successors. In this way it is said that 
though the executors as such had been 
made original shebaits, the Will, upon 
a true construction, gives to the 
shebaits for the time being the right 
to appoint successors to the office of 
the shebaits. Now, the passage which 
follows the words which I have quoted 
bequeaths the residue of the testators 
estate to bis said wife and nephew 
upon trust for conversion and invest¬ 
ment. It proceeds to direct the 

" trustees or trustee of this my Will to ex¬ 
pend the sum of thirty rupees per- 
monsom for daily poojas in the said 
thakur bari and the additional 9um of five 
hundred rupees per annum for poojas therein 

on extraordinary occasion.and to pay to 

ray Gooroo the sum of four rupeos per monsem 
during his life and the sura of ton rupees per 
annum for pooja timos and to pay the said 
Kalidas Seal tho sum of ono hundrod 
rupees per mensem during his life and so 
forth. ” 

In the end two-thirds of the ultimate 
residue of tho trust fund is given to the 
testator’s wife and Kalidas in equal 
8hares, the other third being bequea¬ 
thed to Pancbkauri Seal and his 
brother Prosaddas Seal in equal shares. 

In my judgment there is no room 
upon the face of this Will for the con¬ 
struction which the appellant asks us to 
put upon it. The only appointment of 
shebaits is the appointment to that office 
of the executrix and executor of his 
Will as such. The residue of the tes¬ 
tator’s estate and effects is bequeathed 
to my said wife and nephew ’’ who 
are made trustees thereof for the pur¬ 
poses immediately thereafter described. 
The circumstances that one of the 
trusts upon which the trust fund is to 
be held by the wife and nephew is: 

to expend the sum of thirty rupees per 
mensem for daily poojas. in tho said thaknr 

1930 C/63 & 64 


b*ri and the additional sum of five hundred 
rupees per annum for poojas therein on ex- 
fcraor iimry occasion *' 

in no way shows that it was any 
part of the testator’s intention that 
whoever should become frcm time to 
time tiustee of his trust fuud should 
succeed to tho office of sbebait. The 
appointment of executrix and executor 
is made in the last passage of the Will 
No other person save the wife and 
Kalidas could, under that Will, be exe¬ 
cutors. The Court might appoint an 
administrator with the Will annexed 
and the trustees might vary from time 
to time, but the appointment of the 
executrix and executor to the office of 
shebaits is a definite appointment of 
two near relations and of nobody else 
In order to supply funds for the wot. 
ship of the deity it was necessary that 
trustees should be appointed and direc 
tions given for the creation of a trust 
fund. Out of that fund the money for 
the upkeep of the worship had to come 
and it must be paid in tho first in¬ 
stance by the 4 trustees of the fund 
The language to expend the sum of 
thirty rupees per mensem for daily 
poojas” in no way involves that the 
trustees should themselves be at all 
times shebaits. If and when the time 

should come when other people should 

be constituted trustees of the trust fund 
it is reasonably plain that prima facie 
they would execute this direction by 
paying over the monthly and annual 
sums to the shebaits. Without clear 
words to that effect it is impossible to 
impute to the testator the intention that 
from time to time persons might be 
appointed to the office of shebait of his 
family idol merely by virtue of their 
being ohosen to act as trustees of his 
trust fund. When, for any reason, the 
term of office cf the shebaits appointed 
by the testator comes to an end, the 
rule of Hindu law gives the office of 
shebait to heirs of the founder: Gossami 
v. Romania!ji (I), as the appellant in 
this case expressly concedes. A funda¬ 
mental chango in the normal devolu¬ 
tion of the office is not lightly to be 
read into a clause which finds place in 
the Will merely as one of a series of 
directions to the trustees of the testa¬ 
tor’s trust fund as to the payments hv 

tl) [1890J 17 Ual. 3=16 I. A. 137=5 SaiTSfiO 
(P .0.), 
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way of legacy which are to be made 
thereout. The clause which is at the 
end of the Will which declares that 
“ the trustees or trustee for the time being 
shell be competent to exercise all the power 
and discretion hareby confided to the trustee 
herein named ’* 

cannot in my judgment b3 applied be¬ 
yond its immediate intention which is 
confined to the residue of the testator’s 
estate and lias no reference to the pro¬ 
perty dedicated to the Thakur. In 
Surenlro v. Doorqasoondery (2) the 
testator bequeathed all his property to 
a family Thakur and directed that his 
two widows should each adopt a son to 
him, the sons to become shebaits of the 
property dedicated. The adoption made 
by the widows turned out to bo invalid 
and a question arose whether the plain¬ 
tiff (one of the two persons adopted) 
could take anything under the Will 
which contained no gift to him except 
in the character of shebait. Lord 
Hobhouso delivering the opinion of the 
Judicial Committee said : 

“ There is no gift to the adopted sons oxoept 
in the character of shoba : ts and it would re¬ 
quire very strong and clear expressions indood 
to show that a Hindu gentleman contemplated 
introducting as shebtits of his family Thakur 
two persons unknown to himself and strangers 
to his family." 

In my judgment, therefore, this Will 
contained no power on the part of Kali- 
das or any other person to appoint suc¬ 
cessors to the office of shebait. 

The testator’s widow relinquished 
her right in the shebaiti to Kalidas in 
1882 and as there is no proof of any cor¬ 
rupt or objectionable feature in this 
transaction, Kalidas miy safely be 
taken to have been sole shebait until 
his death in 19L4. Thereupon the office 
of shebait vested in the heirs of Madhab 
the plaintiff, and his brothers then liv¬ 
ing becoming entitled to a pala or turn 
of worship as well as the sons of Kali¬ 
das. The plaintiff’s share, so to put it, 
in Madhab’s endowment is, on this foot¬ 
ing a one-eighth share and it is on this 
basis that ho has recovered judgment 
before the learned Judge. 

The second question in this case is of 
greater difficulty. In 1884 Kalidas, 
who was then sole shebait, executed an 
instrument of debutternaraa, or deed of 
endowment in favour of a deity, where- 

“ (2jTlS9‘2) 19 Cal. 513=19~[. A. 109=6 Sar. 

150 (P.C.). 


by he dedicated to the Thakur Raj 
Rajeswar five items of immovable pro¬ 
perty described in the schedule thereto. 
Item 5 is the house and premises 
12, Madan Dutt’s Lane, which had been 
dedicated to the idol by Madhab him¬ 
self. Kalidas in this deed treats this 
property as though it were his own and 
dedicates it together with the other 
lour items of property to the deity pur¬ 
porting to vest them all by the deed in 
the Thakur and to divest himself of 
all interest therein. On this footing 
ho gavo directions first that the house 
12, Madan Dutt’s Lano, should be the 
thakurbari or temple where the idol 
should bo located ; socondly, that the 
employees and shebaits of the idol 
should stay and live there and, 
thirdly, that the worship should he per¬ 
formed in that house with tho income 
available from the other properties, any 
surplus of income to be iuvosted in 
immovable property in the name of the 
idol as being debutter property of the 
idol. With regard to the office of 
shebait, the deed provides as follows : 

° Tho charge of performing tho “parvas" 
shoba and rites and ceremonies as aforesaid 
of the said Sri Sri Iswar Raj Rajeswar Tha- 
koor and the charge of looking after, making 
settlements and arr vugemeote, collecting and 
realizing tho income and paying in tin taxes 
and revenues, et., and* all such other neces¬ 
sary duties are entrusted so long as I shall 
remain alivo to mo and I remain appointed 
shebait of tho said Thakur and on my passing 
away to the next world my two sons Sriman 
Durga Das Seal Babajiw and Srimin Bhaga- 
bati Das Seal Babajiw both jointly will remain 
appointed shebaits for lifo .... aud each cf 
them will at tho time of passing away to tho 
next world appoint ono person as shebait from 
amongst my family descendants and the person 
so appointed will remain appointed shebiit to¬ 
gether and jointly with the othor shebait then 
existing, and in this manner from amongst my 
f*mily descendants two persons at a time will 
remain appointed as shebaits on being nomi¬ 
nated by the two appointed shebaits.'* 

Tho ca9e for tho appellant Ashutosh 
Seal is laid under this dood. Ho says 
that upon the death of Kalidas in 1914 
his two sons Durga and Bhagabati be¬ 
came shebaits; that Bhagabati died in 
1918 having made no appointment of a 
shebait in his stead; that Durga con¬ 
tinued thereafter as sole shebait until 
bis death in 1925; and that by Durga s 
Will the appellant was appointed sole 
shebait and as such has become entitled 
to the office and the plaintiff has no 
claim therein. 
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Now, the learned Judge by his decree 
has not merely declared the right of the 
plaintiff Benode Behary Seal to a one- 
eighth share in tho worship of the 
Thakur and in the management of tho 
property which was dedicated by 
Malhab, but has given to the plaintiff 
the like right in the property dedicated 
by the deed of endowment executed by 
Kalidas in 1884 and on this latter poiut 
the appellant Ashutosh Seal takes ex¬ 
ception to the judgment and decree. The 
judgment of the learned Judge upon 
this point is as follows: 

“Kalidas Soal divested himself of all interest 
in the proparties dedicated, the gift was com¬ 
plete and unqualified, and tho appoiufcmcnt of 
ahobaits after his death appears to me to bi 
more in the nature of directions super tdded. 
In my view Kalidas Seal did not, by virtue of 
his gift, become a ‘founder and he was not 
competent to alter the lino of shebaits. Tho 
gift was simply an “accretion to an existing 
foundation. 0 I hold it was unquaiified and 
was not affected by the appointments made. In 
my opinion this case falls within the principles 
of Hindu law as enunciated by Page, J., iu 
the caso of Lalit Mohan Seal v. Brojendra 
bath Seal (3) which was affirmed by the Court 
of appeal, and I hold that the appointments of 
shebaits made by Kalidas Seal were void/' 

The case law shows that additions to 
an existiug foundation are not uncom¬ 
monly made by persons who hold tho 
oflice of shobait and that it is not un¬ 
common for them to purport to give 
directions which would alter tho devo¬ 
lution of the office making tho course 
of succession to depart either from the 
course laid down by the terms of the 
original dedication or from too course 
in which the Hindu law, in the absence 
of any direction by the founder, would 
require it to go. This matter has been 
considered by the Judicial Committee 
lirst of all in Gossami v. Romanlalji (l) 
which I regard as the leading authority 
upon this point and indirectly in Pra. 
matha Nathv. Pradyumna(-l) on an ap. 
peal from a decision of this Court re¬ 
ported m Pradyumna Kumar v Pm 
vuUk* Natk®. It was 
some length by a learned Hindu Judge in 
Snpati Chatterjee v Kkudi Ram (6). The 
learned Judge m this case has followed 

Seal v Brojendra Nath Seal (3) which 

nMgment to 

\l\ \ Oal. 501=53 Cal. 95 T. - 

' ’ 1: i.!«7p.aj. 139=52 “»=»» 

g) f I. R. 1928 Cal. 708. 

(6) A. I. R. 1925 Oal. 442. 


which I was a party: Brojendra Nath v. 
Lalit .Mohan (7). Now the reasoning 
adopted by the learned Judge from the 
caso last mentioned and applied by him 
to the present case may he stated as 
follows: The first proposition is that 
Kalidas not being the founder of this 
endowment or tho dedicator of the idol,! 
could nob at his own hand alter the line 
of succession to tho office of shobait. 
This proposition is well covered by 
authority and in tho case last men¬ 
tioned is to be found a re-statement of 
the principle by Ghose, J.: 

“I am of opinion that the learned Judg-j was 
right in the view ho took that, while it was open 
to Gop.il Chandra Seal who was a sin-bait tut 
not tho founder of certain ancestral idols to 
endow property for the use and benefit of ‘the 
said idols, he could not iu any way alter the 
line of shebaits as laid down by tho founder ot 
tho idols, nor affect in any way the dispositions 
created by tho original founder." 

The second proposition is that up¬ 
on tho construction of the deed of 
1884 tho directions purporting to 
control or determine the appointment 
of shebaits do not amount to con¬ 
ditions upon which Kalidas was 
making a dedication of the properties 
oom prised in the deed. In the view 
of the learned Judge they are “ more 
in the nature of directions suporaddod " 
and the gift of tho properties was 
unqualified and was not affected by 

TkT “1 t0 fche devolution 
of the shebait right. In the case to 

which the learned Judge refers, Page, 
J., came to a like conclusion but 
of course upon a different deed. Con¬ 
fining myself to tho deed before us, I 
am of opinion that the view taken by 
the loarned Judge is untenable. 

A third proposition is perhans in¬ 
volved in the loarnod Judge’s referouco 
to the previous case. In that caso 
1 age, J. was of opinion that directions 
as regards appointment of shobaits if 
they were conditions were conditions 
subsequent and that they were void for 
impossiblity. I respectfully dissent to 

the apphcation.of this principle to the 

deed of endowment before us 

In my opinion the principles upon 

decidld ^ P M S0Dt <J uesfc i°a must be 

ecided are the principles which were 
applied b y the Judicial Committee in 

Honed”* In *7?”^ ( -° ™"- 

oned. In that case m 1866 Munni 

;° o P>°vide_asuitabl e 
«. 1927 Oal. 262.-—— 
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habitation for an existing idol. At 
that date the plaintiff was shebait of 
the idol, but one Purushottam, a holy 
iran and a cadet of the same family as 
the plaintiff, was taking an active part 
in the worship of the idol, the plaintiff 
not having been near it. The deed was 
addressed to Purushottam and the de¬ 
dication was made to both of two idols. 
The tenor of the deed was, first, to 
make debutter the property in question 
and then to provide that Purushottam 
and his heirs were to have charge of 
the property subject to the gift and 
perform all necessary sheba or worship. 
There were other directions, but the 
essence of the matter was that there 
was an out and out gift by way of 
dedication followed by the appointment 
of Purushottam and his heirs as she- 
baits. The house so granted was used, 
the Thakurs were removed to it and 
a new and better temple was erected 
on the site for their location. When 
the plaintiff brought his . suit to es¬ 
tablish his right to the office, to the 
custody cf the idol and to the temple, 
their Lordships of the Judicial Com¬ 
mittee, having repelled a plea that the 
plaintiff's suit was barred by limita¬ 
tion, affirmed the decree of the High 
Court holding that the plaintiff was 
entitled to succeed in his claim to the 
portrait and the valuables. In agree¬ 
ment with the High Court, however, 
they held that his claim to the temple 
{ailed: 

“ Their Lordships are of opinion that this 
part of the easo must bo governed entirely by 
tho terms of Munni Bibi's dedication. She 
gave the houso and land to the two Thakurs 
but with the condition attached that Purushot¬ 
tam should bo shebait. The Thakur Daoji, 
or those who speak for him on earth, need not 
tako advantage of th ; s j:ift. Munni Bibi could 
not, o< her own authority, altor the shefcait- 
ship of the Thakur. But if tho gift is taken 
and the condition insisted on, it must bo 
observed. It has now been insisted on, and 
Deoji must elect whether to change his habita¬ 
tion or to change his 6hobait.” 

In the present case tho main features 
of the deed of dedication of 1864 are 
the provisions giving a right to the she¬ 
bait to 6tay and live in tho thakur bari 
which the deed treats as being dedica¬ 
ted for tho first time, that the appoint¬ 
ment of shebaits made by tjie deed is 
intended to be an appointment of she¬ 
baits in the full sense, not that the 
shebaits are in this family to act as 
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their own pujaris, but that they are to 
have not merely the duty of a trustee 
administering property, but: 

" the charge of performing parvas, sheba and 
rites and ceremonies aforesaid of the 6aid 
Thakur." 

It appeirs to me that to treat the gift 
as a good gift to the deity and to treat 
the provisions as regards the office of 
shebait as though they were unessen¬ 
tial terms or superadded directions by 
which it can be said that the gift to 
the idol is not affected as by a term or 
qualification is unreasonable in itself 
and in disconformity with ordinary 
Hindu ideas upon these matters. In 
Vidya Varutlii v. Balusami (8) the 
Judicial Committee gave a full and 
careful exposition of certain cardinal 
features of the Hindu law with refer¬ 
ence to such gifts, distinguishing the 
principles upon which gifts are made 
to an idol as a juristic entity vested 
with tho capacity of receiving gifts 
and holding property, from tho con¬ 
ceptions upon which the English law 
relating to trusts is based. They said: 

‘‘Neither under tho Hindu law nor in the 
Mabomedan system is any property "con¬ 
veyed” to a shebait or a mutawalli, in tho 
case of a dedication. Nor is any property 
vested in him; whatever property ho holds for 
the idol or the institution ho holds as manager 
with certain beneficial interests regulated by 
custom and usage.” 

Apart from the right of residence, it 
is true that no specific beneficial in¬ 
terest is given by the deed of 1884 to 
the shebait as such though there is no 
prohibition in Hindu law against the 
gift of a beneficial interest to the she¬ 
bait as part of the terms of a dedica¬ 
tion. It must, however, be conceded! 
that while in form and, to Hindu ideas, 
in truth tho gift is made directly to the 
deity, tho enjoyment of the office of 
shebait is regarded as a matter of some 
distinction and advantage. So far from 
being regarded as a minor or extraneous 
question whether the office of shebait 
shall be held by one person or anotbor. 
the intention that the members of the 
donor’s family shall have the right of 
acting as shebaits is in general part of 
the very texture of the donor's gift- 
The theory of law is clear, but it is also 
clear as was said by Sir Montague Smith 
in Prosonna Kuwari v. Golab Cha nd (91 

(81 A. 17 R.1922 JPTo, 128=44 Mad. 831=48 
I. A. 802 (P. C.). * t 

(9) [1875] 2 I. A. 145=23 W. R. 25 3 =4ni 
R. 450=8 Suthor 102=3 Sar. 449 (P.O.J- 
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and again by Sir Arthur Wilson in 
Jagadindra Nath v. Hemailta Kumari 

(10) at p 140, “it is only in an ideal sense"’ 
that property can be said to belong to 
an idol, and if the fact, that gifts for 
religious purposes take the form of gifts 
to an idol is to be regarded as a reason 
for regarding the terms with which the 
gift is coupled as unessential feature of 
the donor’s intention, we will depart 
very widely from actualities. In my 
judgment it is as true of the dedication 
'of Kalidasas it was true of Munni Bibi’s 
jdedication in the case cited, that the 
provision as to who should be shebait 
should be regarded as a condition. The 
Thakur Raj Rajeswar, or those who 
speak for him on earth, need not take 
advantage of the gift, but if the gift is 
taken and the condition insisted on, it 
must be observed. In this case, a3 in 
Munni Bibi's case, I see no question as 
to impossibility of performance. 1 fail 
to understand how in law, or in right 
reason, plaintiff cm claim any right in 
the additional property dedicated by 
Kalidas while repudiating the condi¬ 
tions attached by Kalidas to his gift. 

The cases referred to by Page, J., in 
Lalitmohan's case (3) are cases with re¬ 
ference to a name and arms clause. In 
Greenwood's ca^e (ll), as a condition of 
enjoying the testator’s property, the tes¬ 
tator required the object of his bounty 
to use his name but only from the date 
to which he succeeded to the property. 
The donee died before his interest be- 
came vested in possession, i. e. before 
tho death of the tenant for life. The 
condition being one requiring something 
to be done by the donee the Court ap- 
plied tho rule that when the condition 
becomes impossible by an act of God 
it is discharged and gone for ever and 
the estate is absolute. In re. Groxon 
the condition subsequent was that the 
devisee should bear and lawfully assume 
the testators name and coat of arms. 
Kekewich, J., held that as it was not 
possible for the devisee to obtain lawful 
authority to uso the arms in question 
the performance of the condition was 
impossible and he was not bound to 
comply with it in order to retain the 
estate. In my opinion the reasoning in 
Oossamt y. Homanlalj-i (i) is an autho- 

< 10 ) [10041 32 Cal. 129^31. I. A. 203=3 0. W 
N. 809 =8 9ar. 698 (P.O.). 

(11) [1903] 1 Oh, 749. 


rity inconsistent with the application 
of such principles to the question before 
us. In Pramatha Nath Mullik’s case <4) 
the observations of Lord Hobhouse to 
which I have alrealy referred were re¬ 
called and applied and the principle was 
laid down that the will of the idol in 
regard to location must be respected. 
In that case, however, the Court was 
not dealing with a dedication such as 
we have before us in this case, hut was 
dealing with a gift to trustees in trust 
for the idol—a form of conveyance 
which adapts itself with less difficulty 
to the principles of English law. 

As regards the case of Lalitmohan v. 
Bri'jendra (6) I desire to point out that 
in that case Gopal Chandra Seal had, 
with reference to the premises, 6 Dam¬ 
ien’s Lane, made two inconsistent dis¬ 
positions : first by a deed of arpanama 
in 1S97; and secondly by his Will. In 
each he laid down a line of shebaits to 
take effect after his own death, but 
these differed very little from each 
other or from the linte laid down by the 
founder or by Hindu law. The Will 
clearly could not alter the provisions 
of the arpanama and it would not be 
necessary to refer to the Will at all but 
for the fact that the line of shebaits 
laid down by the arpanama was laid 
down subject to a right of appointment 
by the donor in his lifetime. The de¬ 
cree of the learned Judge gave the 
shebaiti right to the plaintiff, the defen¬ 
dant Dulal Chunder Seal, and to the two 
sons of Akshoy Chandra Seal, namely 
Brojendra and Bonomali. Apart from 
a variation by appointment the arpa¬ 
nama had given the shebaiti light to 
these very people, Nilmoni Seal having 
long ago died childless. Unless, there¬ 
fore, it was contended that Gopal by 
his Will had made an appointment under 
the powers contained in the arpanama, 
it will bo readily intelligible that no 
discussion was embarked upon in the 
judgment on appeal as regards the ques¬ 
tion whether tho conditions of tho arpa¬ 
nama could be insisted on. Now the 
Will was altogether inconsistent with 
the arpanama as regards this property. 
It purported to give the widow a lifo- 
mterest for her absolute use and benefit 
and it made other provisions to take 
effect thereafter. The learned Judge 
had put the Will aside as inoperative 
by reason that the property was covered 
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by tho previous deed. The judgment in 
appeal contains no discussion of this 
matter and though I appreciate that 
the learned Judge in the present caso 
may well have been misled into think¬ 
ing that the whole of the reasoning of 
P ige, J., had been approved, the deci¬ 
sion of the appellate Court did not 
extend so far. 

Upon the question raised by Page, J., 
as to the correctness of the decision in 
Sripati Chatterjee's case (6), it is not 
necessary to pronounce. That the dedi¬ 
cation of additional properties to a deity 
and the appointment of a line of she- 
baits inconsistent with the original line 
of succession can be dealt with by 
treating the new line of shebaits as 
though they were mere trustees for the 
management of property and for pay¬ 
ment of the incomo to those who are 
shebaits under the original dedication 
is a proposition by no means easy to 
accept. 

In conclusion I desire to observe that 
it was contended in this appeal that 
although Kalidas in his lifetime could 
not on behalf of the idol accept the 
dedication of 1884, so as to alter the 
line of succession to the office of she- 
dait.it was possible to maintain that 
upon his death his sons Durga and 
Bhagabati had effectually accepted the 
conditions of tho deed so as to alter 
the lino of shebaits. This contention is 
without substance, because on the death 
of Kalidas the plaintiff’s branch became 
entitled to an interest or share in tho 
office and there is no ovidonco that the 
shebaits as a whole, and still loss those 
interested in the worship of tho deity, 
have done anything to effect so impor¬ 
tant a change. I see no reason to differ 
from tho observations of tho learned 
Judge in which he points out that-Kali¬ 
das Seal, the donor, cannot be treated as 
having on behalf of the idol accepted 
the new endowment with the conditions 
laid down by himself. In Pramatha v. 
Prcdtmmna (4), already cited, where the 
question related to a condition as to the 
location of the image, it was thought in 
this Court that tho Court might sanc¬ 
tion the donor’s acceptance of tho con¬ 
dition on behalf of the idol on the 
ground that it was "for the benefit of 
the idol.” This, as I read the judgment 
of the Judicial Committee, was not ap¬ 
proved, tho principle being adhered to 
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•bat the will of the idol must decide 
the matter. 

In my judgment this appeal should 
be allowed and tho decree of the learned 
Judge should be varied by excluding 
from it all reference to the properties 
other than 12, Madan Dutt’s Lane com¬ 
prised in the deed of 1884. As the ap¬ 
pellant and respondents have each suc¬ 
ceeded in part I think there should be 
no order as to costs of this appeal. The 
appellant must pay the guardian ad- 
litem his costs of the appeal. 

C. C. Ghose, J.—I agree. 

m.n./r.k. Decree varied. 

• 
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Rankin, C. J. and C. C. Ghose, J. 

{Raja) Prcmotlianath Alalia — Ap¬ 
pellant. 

v. 

TI. Y. Low and Co. —Respondents. 

Appeal No. 33 of 1929, Decided on 
17th July 1929, against original order 
of Lort-Williams, J., D/- 20th February 
1929. 

(a) Civil P. C., Ss. 38, 39 and 51 (b) end (d) 
—Rule that tale in execution of immovable 
property should be carried out by Court 
having territorial jurisdiction hat primary 
reference to execution as defined in S. 51 

(b) and is not applicable to tales by recei¬ 
vers—But the principle would apply for 
appointment of Receiver when main pur¬ 
pose is to effect sale in execution. 

Tho rule that siles in execution of immov¬ 
able property shall he carried out by Courts 
having territorial jurisdiction over such pro¬ 
perty has primary reference to execution which 
takes tho form definod in S. 51 (b) and is 
prima facie not applicable to sales by a re¬ 
ceiver appointed by Court, but tho principle 
would apply to an application for the appoint¬ 
ment of a Receiver when the main purposo of 
the appointment is to effect a salo in execution. 

[P 503 C 1; 504 0 2] 

(b) Civil P. C., S. 51 (d)-Before appoint¬ 
ment of Receiver by way of execution case 
should be made out that ordinary execution 
is not advantageous—Application for ap¬ 
pointment should be made os application in 
execution to local Court, 

Before an appointment of a Receiver by w»7 
of execution can bo obtained a caso should bo 
made out that ordinary oxocutiou cannot be 
effected with advantage in the case. Even 
when such a caso is mido and the solo purposo 
of the appointment is to have immovable pro¬ 
perty realized by salo, application for such 
appointment should prima facie bo raado as an 
application-in-exocution to tho Court withiu 
whose territorial jurisdiction the property ia 
situate. [P 504 C 2; P 505 C 1] 

(c) Civil P. C, Ss. 38 and 51 (d)—High 
Court on its original side can appoint re¬ 
ceiver by way of execution in respect of 
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property situated outside territorial^ juris¬ 
diction—But power should be carefully and 
sparingly used. 

The Calcutta High Court on its original sido 
has the power to appoint a receiver by way of 
execution in respect of property situated out¬ 
side its ordinary origiual-jurisdiction. But it 
should bo careful and sparing in the exorcise 
of this power and 'should oxerciso it only on a 
proper case baing made out that the appoint¬ 
ment is necessary or advautageous. It caunot 
•make an appointment on tho sole ground that 
it is the only form of executiou op3n to it which 
can be availed of to enforce its decreo: 15 
B. L. R. 318, Rel t on . [P 505 C 2; P 508 C 1] 

(d) Execution—Duly of Court—Equitable 
execution should not ordinarily be allowed 
when ordinary execution is possible. 

Although it is not always necessary that 
lopal execution should be exhausted before the 
appointment of a Receiver by way of equitable 
execution can be obtained, “ equitable execu¬ 
tion" should not under ordinary circumstances 
b9 allowed whon there is no impediment to 
execution being levied in the ordinary way. 

[P 506 C 2; P 507 C 1] 

S. N. Banerjee, C. C. Biswas and 
P. C. Basu —for Appellant. 

N. Sarkar and .4. E. Ray —for Res¬ 
pondents. 

Rankin, C. J. —This is an appeal 
from an order made by Lort-Williams, 
J-, appointing a receiver by way of exe¬ 
cution of a colliery called the Challeul- 
pur colliery belonging to the defendant. 
The plaintiffs on 25th August 1925 ob¬ 
tained a consent decree against the 
defendant for tho sum of four lakhs with 
certain interest payable by certain 
instalments. The suit was only a 
money suit, but the consent decree 
provided that the decretal amount 
shoul l ba secured by a first charge 
upon the Challeulpore Colliery with all 
fittings and fixtures and that in default 
of payment of any instalment, the 
plaintiffs should be entitled to execute 
the decree and 

" . fch f ir option to havo tho said colliery 
which is hereby charged sold In execution of 
the decree made in this suit.” 

The plaintiffs on 5th January 1929 
applied for execution of the decree and 
asked by their tabular statement for an 
order directing a sale by the Registrar 
of this Court of the said oolliery. This 
application was clearly misconceived 
both because sales in execution are not 
held by the Registrar and also because 
the colliery being within the district of 
Rurdwan, a sale in execution could only 
be obtained by transfer of the decree 
for that purpose to the local Court. 
These objections being taken (together 


with certain others which are without 
substance and to which I need not 
refer) the plaintiffs proposed to amend 
their application by asking in the alter¬ 
native : 

" that a receiver may bi appointed of the 
said properties with liberty to him to sell the 
same by public auction to tho highest bidder." 

The learned Judge has made an order 
appointing a member of the Bar to be* 
receiver of the colliery with power to 
him to get in and collect the outstand¬ 
ing debts and olaims due in respect 
thereof. He has ordered the defendant 
to deliver up quiet possession together* 
with all account books, papers etc., 
relating thereto. He has also directed 
the receiver to take possession and to 
collect the issues ani profits and has 
further ordered that the receiver do 
forthwith sell the said property by 
public auction to the best purchaser or 
purchasers that can be got for the same 
provided he considers that a sufficient 
sum has been offered. 

The defendant on this appeal coo r 
tends that the property not being situ¬ 
ate within the ordinary original juris¬ 
diction and the defendant not being 
resident within the jurisdiction of this 
Court, the learned Judge had no juris¬ 
diction to appoint a recoivor by way of 
execution or at all ; secondly that if 
the learned Judge had jurisdiction no 
case can be made to the effect that 
there was any legal or practical diffi¬ 
culty in procuring the sale in execution 
in the ordinary course, namely by 
transfer of tho decree.for execution to 
the local Court, and that the order passed 
is improper and uncalled for. 

Now while there does not appear to 
be in the Code any express provision to 
the effect that immovable property 
shall only be sold by the Court with¬ 
in whose territorial jurisdiction it is 
situate and while it oannot be con¬ 
tended that there are nob exceptions to 
this principle, it has frequently been 
held that the course contemplated by 
the Code is that sales of immovable 
property in execution shall be carried 
out by the local Courts. The leading 
case on this point is Prem Chand v, 
Mokhoda (l). Following that case in 
Begg Dunlop & Co. y. Jagannath (2) it 
wa9 said: _ 

(1) [1890] 17 Cal. C99 (F.B.), : ~~ 

(2) U912] 39 Cal. 104=16 C.W.N. 402=11 

I.C. 417=14 O.L.J, 228. 1 
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“These provisions of S. 33 raid along with 
those c f S. 39 plainly indicate tho acceptance 
by the legislature of the general principle that 
no Court can execute a decree in which the 
subject-matter of the suit or of the applicition 
for execution is property situated entirely out¬ 
side the local limits of its jurisdiction.’* 

In Sivalcanda Raju v. Raja of Jey- 
pore (3), (at p. 8SG of 50 Mad.) tho 
•hilanco of authority is summarize! as 
follows: 

“The proposition genor\lly laid down in the 
reported authorities is that a Court his no 
power to sell property outside its territoriil 
jurisdiction. Territorial jurisdiction is a con¬ 
dition precedent to the Court selling property.'• 

Again, in tho recent case of Amhika 
Ranjan v. Manikqanj L°an Office 
Ltd- (4), (at p. 819 of 33 C.lF.tf.) it was 
said: 

Where it is necessary in ox'cufcion of a 
decree for money to s*ll property not withiu 
the local limits of the jurisdiction of tho Court 
which passed tho deoreo, tho sale of tho pro¬ 
perty can only be effected by tho Court within 
tho local limits of which the property is 
situate.” 

These dicta, however, have a primary 
though not exclusive reference to exe¬ 
cution which takes the form defined in 
Cl. (b), S. 51, namely, execution 

by attachment and sale or by sale without 
attachment of any property.'' 

When a Court appoints a Receiver, 
the order merely operates to put the 
Receiver in possession of the interest of 
one or more of the parties and a sale by 
the Receiver is clearly a very different 
thing from a sale by the Court itself. 
The principle by which the action of a 
Court in effecting sales in execution is 
confined to immovable or other property 
within its territorial jurisdiction is 
prima facie not applicable to a sale by a 
Receiver which need not necessarily be 
a sale by public auction as distinct from 
private treaty. 

Again, as regards the contention that 
this Court has no jurisdiction in any 
case to appoint a Receiver of immovable 
property situated outside its local juris¬ 
diction, it must be conceded that this 
Court has always made such orders and 
that authority is against the appellant. 
There is the decision of Markhy, J., in 
Joggndamba v. Puddomoneg (5), followed 
recently by Mitter, J., in the case re¬ 
ferred to by the learned Judge (Suit No. 
<145 of 1927). There i3, in my opinion, 
no ground for the pro posi tion that the 

(3) A.I R. 1927 M*d. 627=50 Mad. 882. 

(4i A I.R. 1929 Cal. 818=57 Cal. 67. 

(5) r l? 75i 15 B.L.R. 318 (330). 
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defendant, although a resident of the 
District of Burdwan, can resist tho ap. 
pointmont of a Receiver upon the ground 
that lie is not ordinarily resident within 
the limits of the ordinary original juris¬ 
diction of this Court. 

In England the appointment of a 
Receiver is often regarded as a form of 
equitable execution, but in re, Shep¬ 
pard (6), tho Court of appeal pointed 
out that tho expression tends to error. 
What a creditor gets by the appointment 
of a Receiver is not execution but a 
substitute for execution, a form of equit¬ 
able relief which is granted on the 
ground that there is no effective remtdy 
by oxecuti in at law. Accordingly there 
is authority for the proposition that a 
person seeking “equitable execution" 
must show that he was rast by difficul¬ 
ties arising from the nature of the pro¬ 
perty which prevented his obtaining 
relief at law. In India the distinction 
between legal and equitable interests is 
not observed in the full sense in which 
it is part of tho law in England. Since 
1908, at all events, provision has been 
made by the Code (or tho appointment 
of a Receiver as a form of execution 
(S. 51). It is not contended for the 
respondents on this appeal that the ap¬ 
pointment of a Receiver is a matter of 
right or that a proper case is not re¬ 
quired to justify the exercise of tho 
Court’s discretion to appoint a Receiver 
by way of execution. The question 
which demands our consideration is in 
my opinion the question whether there 
were in evidence before the learned 
Judge circumstances which called for 
the appointment of a Receiver and 
justified the learned Judge in doing so 
at his own hand instead of leaving the 
plaintiff to apply in the local Court. 

The main difficulty arises from the 
circumstance that the respondent’s ap¬ 
plication was amended and converted 
into an application for a Receiver with¬ 
out any proper statement of facts being 
included in the affidavits so as to make 
a case for that form of relief. The evi¬ 
dence before the learned Judge was 
extremely meagre. From the consent 
decree itself it would appear, however, 
that the plaintiffs had been managing 
agents of the colliery in question. It 
may be taken, therefore, that th e rofer- 

(6) [1839] 43 Oh.D. 131=50 L J.Oh. 83=33 
W.R. 13 5=62 L.T. 337. 
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©nee to the colliery in the consent 
decree is a reference to something which 
has been a going concern and which is, 
potentially at all events, a going con¬ 
cern. In these circumstances I cannot 
doubt that the most appropriate method 
to employ in order to realize plaintiff’s 
decree out of the colliery is the appoint¬ 
ment of a Receiver. In the mullasil no 
doubt it would not bo unusual to sell a 
colliery by the ordinary process of at¬ 
tachment and Court sale without the 
intervention of a Receiver. This, how¬ 
ever, is not a method which has any 
merits and it may well be highly im¬ 
provident again. The agreement between 
the parties was in substance that the 
plaintiffs should have a charge and 
should bo able to realize that charge 
without bringing another suit for the 
purpose. To enforce a charge by a 
Court sale in execution is again an ordi¬ 
nary feature of muffasil practice though 
I am glad to say that it is not a pro¬ 
cedure normally applicable under the 
rules of the original side of this High 
Court. I am not prepared to read the 
consent decree as though the only right 
given to the plaintiffs was a right to 
have a Court sale of the colliery. It 
seems to me that it is open to the Court 
to have the colliery sold in oxecution in 
such way as the Court may think most 
appropriate to the circumstances of the 
case. 

Upon the question whether the lear¬ 
ned Judge had materials before him upon 
which to exercise a sound discretion to 
appoint the Receiver at his own hand, 
it appears to me that this aspect of the 
matter has been overlooked and that 
there is little or nothing in the evi¬ 
dence before the learned Judge bearing 
upon this question. Where the sole 
purpose of an application is to have 
immovable property realized by sale, I 
consider that even where it appears that 
the appointment of a Receiver with 
power to sell will be the most appro¬ 
priate course, prima facie at all events, 
this application should be made as an 
application in execution to the Court 
within whose territorial jurisdiction the 
property is situate. The Receiver of a 
colliery, and indeed many other persons 
interested therein or affeoted by his 
appointment directly or indirectly, may 
have oocasion to apply to the Court 
which appointed the Receiver for direc- 
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tion 9 upon any one of a large number 
of matters. If the Receiver is appointed 
by this Court any directions that may 
be required must be obtained here. 
There may be all sorts of reasons for 
which attorneys of this Court and their 
clients seeking the appointment of a 
Receiver may find it not inconvenient 
that any person dissatisfied with any 
act of the Receiver and desirous of ob¬ 
taining a direction from the Court 
should be obliged to incur the additional 
delay, trouble and expense involved in 
coming to Calcutta for the purpose. 
The same reasons, which have induced 
the Courts to regard with disfavour auy 
departure from the general scheme of 
the Code even as regards, o. g., the at¬ 
tachment of debts in execution: cf. Begg 
Dunlop & Co. v. Jaganuath (2), apply to 
an application for appointment of a 
Receiver, when the main purpose of the 
appointment is to effect a sale in exe¬ 
cution. It is the duty of this Court on 
its original side to be both careful and 
sparing in the exercise of its power to 
make such appointments where the pri¬ 
mary subject matter is immovable pro¬ 
perty outside its jurisdiction. I think 
it right to lay the greatest stress upon 
this because I consider that any loose- 
ness in practice upon such a matter is 
likely to lead to confusion and abuse. 
In the present case I cannot say that 
upon the evidence there is any proof 
that it was necessary or even advantage¬ 
ous that this Court should make the 
appointment of a Receiver. 

The learned counsel for the respon¬ 
dents contended at the Bar that it was 
no more than common knowledge or 
common sense to say that the sale of a 
colliery was much more likely to bo 
effected at a proper price if conducted 
in Calcutta. This certainly seems rea¬ 
sonable, though it is not clear to mo 
tlTat a Receiver appointed by the local 
Court could not, if necessary, be given 
by that Court proper directions as to the 
place of sale. Another consideration, 
however, is that the machinery of this 
Court on its original side, if properly 
applied, would be more effective for the 
purpose of controlling the Receiver. 
Thus, it would be possible to direct that 
the Receiver should act under the direc¬ 
tions cf the Registrar in getting a pro¬ 
per valuation made of the property in 
deciding whether the highest bid was 
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sufficient and in other matters. The 
order under appeal, it may be noted, 
leaves everything to the Receiver from 
which I gather that the advantages I 
havo mentioned were not any part of 
the reasons for which this Receiver was 
appointed by the High Court. The ap¬ 
pointment, so far as I can gather was 
made because it was the only form of 
execution open to this Court and it was 
made, I should judge, on the footing 
that this Court, as the Court which 
passed the decree, would enforce its 
decree if it could as a matter of course. 
In my judgment, for the reasons I have 
given, this is not quite the position. 

It appears to me that it may well be 
of great importance to both parties that 
this colliery should be sold in the man¬ 
ner most calculated to produce its true 
value and that before disposing of this 
appeal, we should give to the plaintiffs 
a chance by a further affidavit to show 
us good reasons why the Receiver should 
be appointed by this Court. The plain¬ 
tiffs will have ten days from this date 
in which to file their affidavit, the de¬ 
fendant within six days thereafter may 
file an affidavit in answer and the plain¬ 
tiffs within four days thereafter may 
file an affidavit in roply. This case will 
stand adjourned to Monday, I2th August 
next. 

C.c. Ghose, J. —I agree with my Lord 
in the order proposed to be made by him 
and it is unnecessary for me to set out 
once again the facts giving rise to this 
appeal. In view, however, of the im¬ 
portance of the questions which were 
argued bofore us, I desire to say a few 
words. 

It was contended on behalf of the de¬ 
fondant-appellant that this Court on its 
original side has no power to execute a 
decree like the one in question, because 
it was a money decree and the defen¬ 
dant was a resident outside Calcutta 
and this Court is incompetent to realize 
the decretal amount by the appoint¬ 
ment of a Receiver to take charge of 
immovable property outside the terri¬ 
torial jurisdiction of the Court. It was 
further argued that although a receiver¬ 
ship order may be made by way of 
“ equitable execution,” the circumstan¬ 
ces present on this record did not and 
could not justify the Court in making 
the order which is the subject matter of 
the appeal. On the other hand, it wa3 
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contended on behalf of the respondent 
company that the procedure adopted by 
them is one which is sanctioned by the 
Civil Procedure Code in S. 51 thereof 
and that the circumstances showed that 
it was just and convenient that execu¬ 
tion should be levied by means of the 
appointment of a Receiver. 

No doubt the appointment of a Recei¬ 
ver has often been described as one by 
way of “ equitable execution,” but 
“ equitable execution ’’ is not execution 
within the strict meaning of the term. 
It is really not execution but it is 
equitable relief which the Court gives 
because execution at law cannot be 
had: see in this connexion Morgan v. 
Hart (7); In re, Shephard Atkins v. She¬ 
phard (G); and Levasseur v. Mason and 
Barry (8). Lord Coleridege, C. J., obser¬ 
ved as follows: 

“ A receivership order has b?en called a stop 
or process of equhable execution. Using lan¬ 
guage which, to my mind, is plainer and l 5 8s 
likely to mislf-ad, I should say that it is an 
order which shews that, in the judgment of 
the Court, tuo person obtaining it would bo 
ontitled to execution, but that from some legal 
impediment execution cannot be had.” 

Lord Esher, M. R. in the same case 
observed as follows: 

* “Formerly tho judgment-creditors under such 
circumstances as these, wo :ld havo gone to the 
Court of Chancery, and would havo said: 
" There is a difficulty a fact existing which 
prevents us getting tho execution to which we 
should be entitled at common law. Will you 
assist us to get that which belongs to U9 sub¬ 
ject to tho lien ? Wo cannot get it by tho 
sheriffs execution, and we require a process 
which will enable us to got it otherwise.” The 
process adopted by the Court of Chancery was 
to make a receivership order and appoint a 
Kocciver. Tho Receiver could not, of course, 
got tho goods until tho lien-was satisfied, but 
tho moment it was satisfied ho could got 
them. The object of tho process was to remove 
tho difficulty of tho judgmont-creditor beiag 
unable to get -possession of that to which he 
had a right, and the moment the difficulty 
was removed to give the thing in question to 
the judgment-creditor. That process has been 
called “ equitable execution." In one sense it 
is not execution at all. It is a process which 
gives to tho judgment creditor that to which 
the judgmoct has given him a right, and does 
away with tho difficulty of his getting posses¬ 
sion of it." 

It has, however, been held that it; 
is not always necessary that legal 
execution should bo exhausted before 
the appointment of a Receiver by way 

(7) [1914 I 2 K. B. 183=83 L. J. K. B. 782^39 
• T. L. R. 296=110 L. T. 611. 

(8) [1891] 2 Q. B. 73=60 L. J. Q. B. 659=33 
W. R. 595=64 L. T. 7G1. 
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of M equitable execution ” can be ob¬ 
tained. For instance, if it is shown 
that legal execution would bo futile, 
but that there is property which^ could 
bo reached by 41 equitable execution, a 
Receiver may be appointed without legal 
execution being issued: see in this con¬ 
nexion Hills v. Webbar (9). No doubt in 
this country there has not been for many 
year3 past that rigid distinction bet¬ 
ween law and equity as used to prevail 
in England; but there can be no doubt 
that the rule holds good in India that 
• under ordinary circumstances * equit¬ 
able execution M ought not .to be allow¬ 
ed to be resorted to where there is no 
impediment to execution being levied in 
the ordinary way as provided by the 
statute. 

Turning now, however, to the provi¬ 
sions of the Civil Procedure Code, it 
«» may be.stated at once that at any rate 
since 1908 execution may be had by the 
appointment of a Receiver: see S. 51, 
Civil P. C., but, in my opinion, it is 
clear that the provisions of S. 51 must 
ordinarily bo road along with the provi¬ 
sions of Ss. 38 and 39 of the Code. In 
other words, in ordinary circumstances 
territorial jurisdiction is a condition 
precedent to a Court executing a'decree. 
I do not propose to go through the cases 
on this subject as they have been very 
fully dealt with by the learned Chief 
Justice in the judgment he has just 
delivered. In this case, however, the 
parties agreed that the respondent com¬ 
pany would have a first charge on the 
colliery mentioned in the terms of set¬ 
tlement embodied in the decree for the 
purpose of satisfying the decretal 
amount and, further, that they would 
be entitled to have tho colliery sold in 
execution % of the decree made in this 
suit subject to what is hereinafter 
stated. If the decree-holder in such cir¬ 
cumstances makes an application for the 
appointment of a Receiver and obtains 
an order as prayed for, such an order in 
my opinion is not a step or process of 

equitable execution." In England it 
has been held that where a person has 
a right to payment out of a particular 
fund the Court could protect the fund 
in question by an injunction or by the 
appointment of a Receiver, That this 
was so held before the Judicature Act 
of 1873 is clear from the case of Kearns 

(0) [1901] 17 T. L. R. 513. 
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v. Leaf (10). In the case of Cummins v. 
Perkins (li), Lindlay M. R. refers to the 
case of Kearns v. Leaf (L0), which was 
decided by Vice-Chancellor Page Wool. 

In Cummins v. Perkins (11) judgment . 
had been given against the plaintiff, a 
married woman, for the payment of the 
defendants’ costs which wore by the 
judgment to be payable out of her sepa¬ 
rate property. As a matter of fact, she 
had no separate property, except a 
share to which she was entitled under 
her sister’s will, which was admitted to 
belong to her for her separate use. 
Kekewich, J., before whom the matter 
came in the first instance held that a 
Receiver should be appointed and, ac¬ 
cordingly, appointed a Receiver of the 
fund. The matter was taken to the 
Court of appeal and Lindley, M. R. ob¬ 
served as follows; 

<! Tho learned Judge did that which I think 
he had ample jurisdiction to do, he appointed a 
receiver to protect the fund and to preserve it 
in order that it may bo applied in accordance 
with the judgment which the defendants had 
obtained. It is said that this order was wrong. 
It is said that it amounts to 41 equitable execu¬ 
tion,” and there has been sorao discussion 
upon that footing. But we are dealing with 
equitable estates and a judgmeut that a debt is 
to be pud out of a particular equitable ostato, 
That being so, tho authorities, which were 
very familiar 35 or 40 years ago, show plainly 
that, quite independently of the Judicature Act, 
1873, if a plaintiff had a right to bo paid out of 
a particular fund ho could in equity obtain 
protection to provont that fund from boing dis¬ 
sipated so as to defeat his rights. Ho might 
not havo had a specific charge on the fund so 
as to givo him priority, but, after a long series 
of decisions, there was somo doubt about it at 
one time, tho Court settled that a person who 
had a right to bo paid out of a particular fund 
could obtain an injunction (and if an injunc¬ 
tion, it followed ou principle that ho could ob¬ 
tain a Receiver) in a proper oaso to protect the 
fund from being misapplied." 

In the sam6 case Ghitty, L. J. f obser¬ 
ved as follows: 

44 It poems to mo that the appointment of a 
rocoiver falls within the principle of the caso 
to which the Master of tho Rolls roferred 
during the argument: Kearns v. Leaf (10). No 
doubt in that case tho right to bo paid out of 
tho fund was by contract, but I can see no 
difference in principle between such a oase 
and one in which tho right Is conferred by an 
ordor of the Court," 

I have referred to these cases for the 
purpose of shewing that the appoint- 
ment of a receiver in such ciicumstan- 

*(10) _ [18G4] 1 H & hi, GSl=12 W. K. 402=10 
L. T. 185. 

(11) [189DJ 1 Oh. D. 16=68 L. J. Oh. 57=47 
W. R. 214=79 L. X. 456. 
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cos is nob a stop or process of “ equit- 
able execution, * bub the present case is 
stronger in this that the respond *nb 
company had under the decree of this 
Courb gob a first charge on the colliery 
in question. The question, therefore, 
reduces itself into Shis whether the dec¬ 
ree in question could be execute 1 by 
the sale of the colliery which, admit¬ 
tedly is outside the jurisdiction of this 
Court on its original side. At th's dis¬ 
tance of time it is unnecessary to go 
into the history of the powers of this 
Courb on its original side. This Court 
succeeded the Supreme Court and on its 
original side it had and has all the 
powers which thcsupreme Court had. 

The supremo Court was a Court of 
equity and under Cl. 18, Letters Patent 
of the supreme Court, it assimila f od its 
powers and authority to the Court of 
Chancery in England. The process of 
the Court of Chancery was in its origin 
against the person in order to onforce a 
decree, hut iu time from experience of 
the evils attendant on this mo le of pro¬ 
cedure, it had recourse to a species of 
process against the property itself by 
means of writs of sequestration. The 
supreme Court adopted these processes 
and exercised its jurisdiction over im¬ 
movable property situate outside the 
limits of Calcutta. In other words, the 
supreme Court executed its decrees by 
the appointment of receivers of immov¬ 
able property outside Calcutta. 

This practice was adopte 1 by this Court 
on its original side and has been exercised 
in numerous cases: see in this connex¬ 
ion the remarks of Mark by, J., in Juga - 
domba v Puddomoney (5). The view I 
take, therefore, is that this Court on its 
original side can in a proper case ap¬ 
point a Receiver of propeity outside its 
territorial jurisdiction. Whether, how¬ 
ever, a proper case has boon made out 
in the present instance is another mat¬ 
ter. It is unnecessary for mo to elabo¬ 
rate that question because it has been 
referred to very fully by the learned 
Chief Justice. I entirely agree with 
him, if I may say so, that the present 
record shows a striking lack of raate- 
lials upon which the appointment of a 
receiver could be justified, but in view 
of the peculiar nature of the property 
proposed to be sold by the appointment 
of a Receiver, I think an opportunity 
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should be given to the parties to adduce 
before us fresh materials. 

R.M./R.K. Order accordingly . 
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B. B. Ghose and S. K. Ghosb, JJ. 

Upendra Nath Mukherjee —Defendant 
—Appellant. 

v. 

Gurupada Haider and another — 
Plaintiffs—Respondents. 

Appeals Nos. 2306 of 1927 and 611 
and 612 of 1928, Decided on 8th August 
1929, against appellate decrees of Dist. 
Judge, 24-Parganas, D/- 1st August 1927. 

f a ) Hindu law — Widow—Compromise by 
widow in disputed litigation is binding upon 
reversioner. 

A suit by a Hindu widow against raothor-in- 
law for recovery of possession of her husband’s 
pro >erty was referred to arbitration and ac¬ 
cording to the award the widow roliuquished 
six annas share of the property in order to gei 
precession of remaining ten annas; the 
mother-in law's right to maintenance was 
mentioned as a reason for the partial ro- 
linquishment. A decree followed which dis- 
missed the suit as regirds the six annas share. 
A reversioner of tho original owner sued the 
lessee from the mother in-law to recover the 
six anr.as share, who claimed the share under 
a permanent lease from tho mother-in-law. 

Hfld : that as the widow had relinquished 
the six annas shar; as a matter of compromise 
to get possession of the 10 annas, that being a 
compromise of a disputed litigation was bind¬ 
ing upon tho revorsioner unless he could show 
fraud or any*other similar ground *. 33 All. 356 
(P.C) and A. I. 11. 1922 P. C. 35G, Rel. on. 

(P 510 C 1] 

(b) Hindu law — Widow — Alienation — 
Presumption as to legal necessity does not 
arise when transfer is to reversionor him* 
self. 

The presumption of leg\l necessity which 
arises when a transfer is made with tho con¬ 
sent of tho next presumptive revorsioner docs 
not ari93 when the transfer i9 to such rever¬ 
sioner himself. [P 510 C 2] 

(c) Hindu law — Widow — Alienation — 
Legal necessity recited in document and 
both parties dead—Presumption is that 
there was legal necessity. 

Wnere a document itself reoitos the exis¬ 
tence of legal necessity and both parties to it 
are dead, tho presumption arises that tboro 
was legal necessity and unless rebutfcod the 
Court is entitled to act upon it. , 

[P 510 C 2, P 511 C 1] 

Sarat Chandra Roy Chaudhuri with 
Ramgati Sarkar , Kali Rinkar Chucker - 
butty , Upendra Kumar Roy and Saroj 
Kumar Alaity —for Appellant. 

Basak with Rupendra Coomar Hitter 
and Shyama Das Bhatta Charya and 
Biraj Mohan Majumdar — for Re9Don- 
dents. 
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B. B. Ghose, J.-(S. A. No. 2306 of 
1927). This appeal arises out of a suit 
for recovery of possession of a plot of 
laDd on the ground that the plaintiff 
was the reversionary heir of Pran 
Krishna Haidar who died so long ago 
as 26th January 1866. He left surviv¬ 
ing him his mother Biswarooyi who 
died on 16th November 1699 and a 
widow Nitambini who died on 13th 
July 1919. The plaintiff brought the 
suit on 5th October 1923 as having suc¬ 
ceeded to the property on the death of 
the widow Nitambini. The defendant 
claimed the property under a lease from 
Biswamoyi dated 20th July 1S94. The 
lease was a permanent one. His plea 
was that Biswamoyi had an absolute 
interest in the property and that she 
was entitled to grant a permanent lease 
to the defendant. The short question, 
therefore, which arises in this case is 
whether Biswamoyi had the right to 
grant a permanent lease of the property 
in question. It appears that after the 
death o.f Pran Krishna the mother-in- 
law and the daughter-in-law were at 
loggerheads. In January 1868 Nitam¬ 
bini sued Biswamoyi for recovery of 
possession of various properties. The 
case was referred to arbitration and 
according to the award of the arbitra¬ 
tor a decree was made, under which 
Nitambini got 10 anuas share of the 
property, the other six annas share 
remaining in the possession of Biswa¬ 
moyi. The question for consideration 
would be whether, as a result of the 
decree, Biswamoyi bad acquired any 
interest in the six annas share. With 
regard to the 10 annas share, the find, 
ing of the learned Jndgo on appeal was 
that Nitambini was unable to get pos¬ 
session of her 10 annas share. Then 
she sold the 10 annas interest to the 
then reversionery heir of her husband 
Konaram Haidar who happens to be the 
father of the present plaintiff. The 
finding of the learned Judge is that 
Kenaram sold his interest in the 10 
annas in his turn to Biswamoyi and 
thus Biswamoyi became entitled to 
remain in possession of the entire 16 
annas share. The learned Judge found 
that this 10 annas share was sold by 
Nitambini to Kenaram, the then pre¬ 
sumptive heir, for legal necessity. Upon 
the finding that Kenaram sold that 
share to Biswamoyi, he held that 


Biswamoyi had acquired an absolute 
interest to that 10 anuas share rever¬ 
sing the decision oi the Subordinate 
Judge to that extent. Upon this 
finding he dismissed the plaintiff's suit 
decreeing the appeal of the defendant 
against the judgment and decree of the 
Subordinate Judge to that extent ; but 
ho affirmed his decree with regard to 
the six annas share because, in his opi¬ 
nion, tho six annas share appertained 
to the estate of Pran Krishna Hildar 
and the lady Biswamoyi had no light to 
grant a permanent lease of the property 
and, therefore, the plaintiff was entitled 
to succeed with regard to the six aunas, 
thus varying in part the decree of tho 
Subordinate Judge who decreed the 
entire suit in favour of the plaintiff. 
Now the appeal by the defendant is 
with regard to the six annas shave and 
is numbered 2306 of 1927. The plain¬ 
tiff has preferred an appeal with re¬ 
gard to the 10 annas share dismissed by 
the District Judge and that appeal is 
numbered 612 of 1928. 

Various questions were discussed 
before the learned District Judge as re¬ 
gards limitation and so forth. But the 
short point upon which the decision of 
the right of the plaintiff must rest is 
with regard to the effect of the decree 
in suit No. 1 of 1868 brought by Nitam¬ 
bini against Biswamoyi. Nitambini 
brought the suit against Biswamoyi on 
the ground that Biswamoyi had dispos¬ 
sessed her. In the decree she got 10 
annas share. Her suit with regard to 
the six annas share was dismissed. The 
question is whether having regard to 
the series of cases decided by the Privy 
Council, Kattawa Nauchear v. liaja 
of Shivagunga (l), Hart Nath Chatter - 
jee v. Mothur Nohun Gosuami (2) and 
the last of these, viz.,' Jaggo Bat v. 
Otsava Lai (3) in which those cases 
were cited by their Lordships of the 
Privy Council with approval, the plain¬ 
tiff is entitled, in spite of. that decree, to 
recover possession of the property as 
the reversionary heir of Pran Krishna. 
It is contended on behalf of tne plaintiff 
respondent that by reference to the 
award of the arbit rator it would appear 

(1) UR61-63] 9 M. I. A. 539=2 W. K. 81 

(2) [1894] 21 Gal. 8=20 I. A. 183=6 Sar. 

334 (P.0,). 

(3) A. I. R. 1929 P. 0. 166=51 All. 439=56 

I. A. 267 (P.0,). - 
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that the six annas share of the property 
was given by Nibambini to Biswamoyi 
for her maintenance only. That being 
so, on the death of Biswamoyi the pro¬ 
perty reverts to Nitambini and the plain- 
till would be entitled to that share as 
the reversionary heir of Plan Krishna. 
In the reasons given by the arbitrator 
he stated that Nitambini was entitled to 
the 16 annas of the property left by her 
husband. But she gives up her interest 
to the six annas of the property because 
Biswamoyi was entitled to maintenance 
out of her husband's estate. Upon that 
award a decree was made the effect of 
which was that Nitambinis suit with 
regard to the six annas interest was dis¬ 
missed. Two difficulties arise in the 
way of the plaintiff under the circum¬ 
stances. 

If the construction contended for 
by him of the award were correct 
that it was only a maintenance grant 
which terminated at the end of Biswa- 
inoyi’s life, then the decree was not in 
accordance with the award. But the 
decree was never set right by proper 
procedure and therefore, he cannot now 
say that there wa3 only a grant of a 
life-interest to Biswamoyi for mainten¬ 
ance. Next the words are very clear in 
the award of the arbitrator that Nitara- 
bini relinquished six annnas share 
whatever the reason might be. The 
reason assigned was no doubt the 
right of maintenance of Biswamoyi. 
Biswamoyi was resisting her possession 
to the whole of the property. Under 
9uch circumstances, if Nitambini relin¬ 
quished as a matter of compromise 
6 annas share of the property in order 
to get possession of the 10 annas, that 
would be a compromise of a disputed 
litigation and according to the authori¬ 
ties of their Lordships of the Judicial 
Committee that compromise is binding 
on the rovorsioners: seo Khunni Lai v. 
Gclinda (4), and Ram Sumran v. Shi/ain 
Kumar (5), where all the cases are re- 
viewed. Of course, if the reversioner 
could show fraud or any other ground 
upon which a decree should bo shown to 
be not binding upon him. that would be 
another matter. But there is nothing 
of the sort in this case. In my judg- 

IJj [ToTT] 83 All. 35G=10 I. C. 477=38 I. A. 

87 (P. G.). 

(5) A. I. R. 1922 P. C. 35G=1 Pat. 741=49 

I. A. 342 (P. C.}. 


ment, that is also not the way i a 
which Nitambini understood the decree 
made under the award. If that was 
the correct interpretation of the decree 
then after the death of Biswamoyi in 
1S99 Nitambini would get possession of 
the property, but it has never been 
said that for 20 years the period for 
which Nitambini survived her mother- 
in-law, she exercised any act of posses- 
sion with regard to the property in 
question. In my judgment, therefore, tbo 
decree in suit No. 1 of 1868 is binding 
upon the plaintiff and ho is not entitled 
to recover possession of the 6 annas 
share with regard to which the suit of 
Nitambini was dismissed. On this 
short ground thi3 appeal must be decred 
with costs. 

Appeal No. 6L2. — This appeal is 
by the plaintiff against that part 
of the decree of the learned 
District Judge by which he dismissed 
his suit with regard to the 10 annas 
share of the property. It is contended 
on behalf of the appellant that the 
learned Judge i9 wrong in holding that 
Nitambini's salo to Kenaram was for 
legal necessity. It is argued in the 
first place that no legal necessity was 
pleaded in the written statement. 
Then it is said that there is no actual 
evidence that there was any pressing 
necessity for which Nitambini had oc¬ 
casion to sell the property to the then 
reversioner Kenaram. It is contended 
that a sale with the consent of the next 
presumptive reversioner raises a pre¬ 
sumption of legal necessity as was 
stated by their Lordships of the Judi¬ 
cial Committee in the case of Rangasami 
Qoundeu v. Nachippa Gounden (6) be¬ 
cause the person who would be interested 
to object to the sale by the limited 
ownor doo3 not object to the salo. The 
person who was entitled to object wa9 
himself taking the property in this case 
and, therefore, the presumption of logal 
necessity by reason of the consent of the 
reversioner does not arise. This argif- 
mont seems to mo to be logical. But 
there is another point in the case which 
is against the plaintiff's contention and 
that is the document itself recites the 
existence of necessity and the document 
being dated 1877 and both the parties 
to it being dead, _the pr esu mption__Al 

(6) A. I. R. 1918 P. 0. 196=42 Mad. 523= 
4G I. A.. 72 (P. O.J. 
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held by the Privy Council arises that 
there was legal necessity and, unless 
rebutted, the Court was entitled to act 
upon it. In this case, there is a further 
difficulty arising out of the fact that 
Biswamoyi seems to have been a master¬ 
ful lady. Notwithstanding that Nitim- 
bini got 10 annas share under the 
decree the learned Judge finds that she 
was unable to get possession of the pro¬ 
perty, and after the purchase by 
Kenaram he also found it difficult to get 
possession as against that lady, and the 
finding of the learned Judge is that 
Kenaram finding his position like that 
transferred his right to Biswamoyi. 
With regard to the question that legal 
necessity was not specifically pleaded, 
it may he said that the defendant had 
asserted an absolute right to the pro¬ 
perty by reason of a transfer from a 
qualified owner. This connotes the 
idea of the transfer boing for legal neces¬ 
sity. That is what the learned Judge 
has hold. Unless a transferee from a 
qualified owner as a Hindu widow can 
establish legal necessity for the trans¬ 
fer, the reversioner would be entitled to 
get possession of the property. That is 
a well-understood proposition. The 
defendant in such a case as this, when 
he asserts his absolute right, is bound 
to prove legal necessity in order that 
he may succeed and when the defen¬ 
dant proved the kabala by Nitambini 
in favour of Kenaram, that was evi¬ 
dence of legal necessity which was put 
forward by him. The plaintiff then bad 
the right to rebut that evidence. Ap¬ 
parently the plaintiff never exercised 
that right and, therefore, the contention 
of the learned advooate for the plain¬ 
tiff-appellant that he should be given an 
opportunity to rebut the evidence adduced 
by the defendant as to the existence 
of legal necessity seems to me to be a 
belated prayer which cannot be allowed. 
Under these oircumstance3, this appeal 
must stand dismissed with costs. 

Appeal No. 611 — In this case 
both the Courts below have found 
that the plaintiff has failed to 
prove that the property belonged to 
x'ran Krishna whose reversionary heir 
the plaintiff claims to be.' The learned 
Judge has recited the evidence which is 
very cogent in three sentences, and it is 
very difficult to attack the reasoning of 
the learned Judge. Dr. Basak on behalf 


of the plaintiff, however, urges that if 
the property belonged to the Haidars 
as a body, Pran Krishna being cne of 
them, must have had some share iu the 
property, and as this point of view was 
not pressed by the plaintiff's legal 
advisers in the Court below, the plain¬ 
tiff is going to suffer, and therefore 
he asks leave to withdraw his suit with 
liberty to bring a fresh suit. That, 
however, cannot be allowed after the 
case has been fought on for so many 
years. This appeal must also stand 
dismissed with costs. 

S. K. Ghose, J. - I agree. 

r.m./r.K. -Appeals dismissed. 
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Muki5r.ii and Guha, JJ. 

Aliauddin Ahmed Chou-dhury and an¬ 
other —Appellants. 

v. 

Monoranjan Ray and others —Res¬ 
pondents. 

Appeal No. 321 of 1926, Decided on 
10th December 1929, against original 
order of OiTg. Sub-Judge, 4th Court, 
Dacca, D/- 11th May 1926. 

Civil P. C., O. 21, R. 90—Misrepresenta¬ 
tion of value in tale proclamation is mate- 

rial irregularity. 

Omission to mention the valuation of the 
property according to judgmeut-debtor and 
oumsion to give judgment-debtor a proper op¬ 
portunity to 90 a to his valuation if it result in 
apparent loss to the judgmsut-.iobtor, is a 
material misrepresentation amounting to mate¬ 
rial irregularity in publication or conduct of 
sale within tho raoaniug of O. 21, R. 90 : 20 
All. 412 iP. C.), Rel. on. [p 512 G 2] 

DuarJca Nath Chakraburty, S. C. 
Basak and Kiron Mohan Sarkar~ior 
Appellants. 

Gunada Charan Sen, Radhika Ran - 
jan Guha, Prokash Chandra Pakrashi, 
Nirmal Chandra Chakrabarty, Mohen- 
dra Kuinar Ghose and Suresh Chandra 
Taluqdar— for Respondents. 

Guha, J .—The questions raised be- 
fore us in this appeal directed against 
an order passed by the Subordinate 
Judge, 4th Court, Dacca, and arising out 
of an application for setting aside a sale 
made under the provisions of O. 21, 
R. 90, Civil P. C., are whether notice 
was given to the judgment.debtors for 
the purpose of supplying details in the 
fresh sale proclamation issued by the 
Court on 14th September 1925, and 
whether there was substantial injury 
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to the judgment-debtors owing to in¬ 
adequacy of price fetched at the sale. 
This Court when the case came before 
it, at a previous stage, by an order 
passed on 19th August 1925 directed 
that the Subordinate Judge was to con¬ 
sider whether in the fresh proclamation 
for sale further details should be given 
so that the public might be informed 
more accurately of the nature of the 
mortgages on the properties to be sold, 
and so be in a better position to judge 
of the value of those properties. 

When the case went back to the Sub¬ 
ordinate Judge an order was passed on 
14th September 19k5 for issue of sale 
proclamation ; and the only informa¬ 
tion we have as to what actually hap¬ 
pened in Court before the sale proclam¬ 
ation was issued, is that the decree- 
holders prayed for issue of the same, 
and the judgment-debtors’ pleader was 
asked by the Subordinate Judge if pro¬ 
clamation of sale could bsue and he (the 
pleader) said, it could. The pleader in 
his evidence says he did not know 
what ho would have to do, meaning per¬ 
haps he had no instructions relating to 
the matter from his clients. The Sub¬ 
ordinate Judge does not appear to have 
applied his own' mind as to whether 
further details should be given in the 
sale proclamation. In the circumstances 
stated, fresh proclamation was issued 
without any further details than those 
already given in the one issued before 
the case came up to this Court pre¬ 
viously. It would seem that in the 
matter of supplying further details as 
to mortgages on the properties to be 
sold, the judgment-debtors were not 
very much interested, seeing that these 
details would have discouraged bidders 
at the sale. There was, however, an 
apparent irregularity inasmuch as tho 
direction of this Court was not complied 
with, and also because of the judgment- 
debtors not having been given notice 
enabling them to comply with the said 
direction. Tho question then is whe¬ 
ther there was any inadequacy of price 
fetched at the sale. On the evidence 
placed before us, regard being specially 
had to Ex. B, the judgment-debtors 
have failed to make out that so far at 
least as lots 1 and 2 mentioned in the sale 
proclamation were concerned there has 
been an inadequacy of price and sub¬ 
stantial injury. From the evidence 


placed before the Court, it cannot be 
said that any serious attempt was made 
by tho judgment debtors to prove that 
these properties were not sold at the 
proper price. 

The case so far as it relates to lots 3 
and 4 in the sale proclamation stands, 
however, on a different footing. It 
appears that approximate value of tho 
properties as stated in the sale proclam¬ 
ation was that given by the decree- 
holders only. The judgment-debtors’ 
valuation was not even mentioned, as 
was done in the case of lots 1 and 2 
referred to above and furthermore we 
are not satisfied that the judgment- 
debtors had a proper opportunity to 
state what the values of these two lots' 
wore. It is apparent on the materials 
before us that these two items of pro- 
porty(lots 3 and 4) are more valuable than 
the amount realized at the sale indi¬ 
cates. There was in the words of their 
Lordships of the Judicial Committee of 
the Privy Council used in the case of 
Saadatmand Khan v. Phul Kuar (I) a 
material misrepresentation of the value 
of their properties contained in the sale 
proclamation, as it is manifest from the 
fact that the decree-holders themselves 
had offered higher bids. In this view 
of the matter the order of the Subor¬ 
dinate Judge, so far as it relates to the 
sale of the properties mentioned as 
lots 3 and 4 in the sale proclamation, 
should be set aside. The sale of the 
properties mentioned as lots I and 2 
should stand for reasons stated above. 
It would be open to the decree-holders 
to bring lots 3 and 4 to salo if neces¬ 
sary, by means of proceedings in tho 
Court below in accordance with law. 
We mav state here that we have been 
told that by the sale of lots ] and 2 
the decree has been satisfied; and if 
that be so, it goes without saying that 
no further sale of lots 3 and 4 wi 
take place. There will be no order 

for costs. 

Mukerji, J.—I agree. 

v.b./r.K. Appeal partly allowed. 


(1) [1898] 20 All. 412=25 I. A. 146=7 Sar 
3S0 (P.O.). 
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power-of-attorney, in which his name 
Jack and Mitter, JJ. was entered, unknown to the client. 

jy. . These sums were not paid to the clients- 

In re A ea er. and hence his conviction in these two 


Civil Rule No. 223 of 1929, Decided 
on 28th March 1929. 

Legal Practitioner*’ Act, S. 12— Where 
pleader is convicted of criminal offence. 
High Court is not bound to strike him off 
the roll—Junior pleader convicted of cri¬ 
minal breach of trust — To certain extent 
he being victim of bis senior • pleader—He 
paying back sums embezzled though after 
discovery of fraud — Subsequently he con¬ 
ducting himself well—One year's suspen¬ 
sion from practice was sufficient. 

Although where a pleader is convicted of 
oriminal offences that prima facie renders 
him unfit to be a member of the lawyer’s pro¬ 
fession, still the Court is not bound to strike 
him off the roll. The word ‘may’ after the 
worde ‘the High Court’ in S. 12 shows that the 
discretion of the Court in each particular case 
is absolute. [P 514 C 2] 

A junior pleader of six years standing was 
convicted of criminal breach of trust and 
abetment of the same. But to some exteut 
he was the victim of his senior pleader. He 
had also paid the sums embezzled by him 
though after the discovery of the fraud. He 
conducted himself well and had done nothing 
wrong sinco his last offence and had expressed 
his repentance. 

Held ; that instead of striking him off the 
roll ho should bo suspended from practising 
for one year : 22 All. 49 (P.C.), Cons. In 
re. Weave, (1893) 2 Q. B. 439, Appl. (P 515 C 1) 

H. D. Bose , Saratkumar Mitter and 
Anilchandra Ray Chaudhuri—lor Peti¬ 
tioner. 

Jack, J.—By this rule under S. 12, 
Legal Practitioners Act, S pleader, has 
been directed to show cause why he 
should Dot be suspended or dismissed, on 
the ground that he has been convicted of 
two offenoes of breach of trust and 
abetment of the same, implying a defect 
of character unfitting him to be a 
pleader. He does not dispute the ac¬ 
curacy of the recitals of the two judg¬ 
ments of the Chief Presidency Magis- 
trate^ in the cases in which he was 
convicted. 

From these, we find that C his co-accu¬ 
sed in one of these cases, was previously 
prosecuted for embezzlement and had 
been declared an insolvent and prohibi- 
ted by the Court from withdrawing 
money on behalf of clients from the 
Court. Knowing all this, $ withdrew, in 
each of these cases, a large sum on ac- 
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cases. Further, it appears, that when 
asked for the money, he told various 
untruths to explain the delay in pay¬ 
ment. 

In his application to be allowed to- 
resume practice in the Small Cause 
Court, he urged : (i) that he always- 
acted bona fide under the direction of 
his senior (i.e., his co-accused in one case, 
little knowing that he would be put to- 
such trouble, and now repents his ex¬ 
treme indiscretion ; (ii) that he has 
paid up the amount of the defalcations 
(iii) that he has already suffered con¬ 
siderably through his prosecution and 
conviction. 

These pleas indicate that he scarcely 
seems to appreciate the extent of moral 
delinquency indicated by his conduct. 
Such conduct is not compatible, as he 
seems to imagine, with bona fides and 
is not merely a matter of indiscretion. 
That he should have thought such pleas 
justified in the circumstances seems in- 
itself an indication that his present 
character unfits him to be a member of 
an honourable profession and that he 
is not a man to whom the affairs of 
clients could be safely entrusted. His 
learned advocate very wisely does not 
now seek to justify his conduct, though 
he still seems anxious to put most of 
the blame on his co-accused. 

He has, it is true, since he was con¬ 
victed, paid up the amount of the defal¬ 
cations and, putting the most favourable 
interpretation on this, some credit must 
bo given to him for restoration of the 
amounts embezzled. But the fact that 
he did not act in a straight forward 
manner, after the defalcations occurred, 
is very much against him. An order of 
dismissal seems almost to be demanded 
in the interests of the profession and of 
the litigant publio. So much so,-that it 
is with some hesitation that we refrain 
from ordering that his name bo struck 
off the roll of pleaders and adopt the 
alternative coursd suggested in the rule. 
Both the Chief Judge of the Small Cause 
Court and the Chief Presidency Magis¬ 
trate regard, as a mitigating oircum- 
sfcance, the fact that he was apparently- 
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led astray by C and in this view of the 


ease we are disposed co treat him leni- 
ently, in the hope that, when he re¬ 
sumes practice, he will have been so 
impressed with the heinousness of such 
conduct that nothing of the kind will 
recur. We accordingly order that S be 
suspended from practice as a pleader for 
one year from this date. 

Mitter, J.—This rule was issued by 
the Full Court, by virtue of the powers 
vested on the High Court by S. 12, 
Legal Practitioners Act (18 of 1879), by 
which S,a pleader practising in the Cal¬ 
cutta Small Cause Court, was called 
upon to show cause why ho should not 
bo suspended or dismissed on the ground 
that the offences of which he was con¬ 
victed imply a defect of character which 
unfits him to he a pleader. 

It appears that the pleader was 
charged with aiding and abetting an¬ 
other pleader ,C in committing breach of 
trust of a sum of Rs. 1,002 withdrawn on 
14th November 1925, by the said C from 
the Court, the sum being due to one 
Bholaram Kuudulal. He was convicted 
under Ss. 406 aod 109, I. P. C., by the 
Chief Presidency Magistrate and was 
sentenced to undergo rigorous imprison¬ 
ment for six weeks. He was also 
charged under S. 409, I. P. C., with 
criminal broach of trust for misappro¬ 
priation of a sum of Rs. 1,350 drawn on 
behalf of bis client, one Sudarsan- 
chandra Mallik, and he was sentenced 
to another six weeks’ imprisonment on 
this charge. The pleader moved the 
High Court and C. C. Ghose and 
Gregory, JJ. reduced the sentences, 
observing in their judgment that he 
has tried to make amends after his 
conviction. Mr. H. D. Bose has ap¬ 
peared on behalf of the pleader and has 
argued that the money misappropriated 
had been paid up and that, as the 
pleader was a junior pleader of only six 
years’ standing and that as regards the 
first offonce, the Presidency Magistrate 
observed in his judgment that ho was 
to some extent the victim of the co-ac¬ 
cused C a merely nominal punishment 
should be given. 

When a pleader does an act, which 
involves dishonosty, it is for the in¬ 
terest of the suitors that the Court 
should interpose and prevent a man, 
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guilty of such misconduct, from acting 
as a pleader of the Court. In this case 
the pleader had been proceeded against 
criminally and has been convicted of 
breach of trust and abetment of the 
same and, upon those convictions being 
brought to our notice, it is the boundeu 
duty of the Court to act. It is not per¬ 
missible to us to go behind the convic¬ 
tion. nor has learned counsel for the 
pleader asked us to do so. In our opin¬ 
ion, the convictions followed by the 
sentences were sufficient, without fur¬ 
ther enquiry, to justify the High Court 
in taking proceedings under S. 12 of 
the Act, for it is now firmly established 
that the pleader cannot be allowed to 
have indirect appeals against the judg¬ 
ment of the Chief Presidency Magis¬ 
trate confirmed by the High Court : In 
the matter of Rajend 'a Nath linkerji 

(1) . Where a pleader has been con¬ 
victed of criminal offences, for miscon¬ 
duct committed strictly in his profes¬ 
sional character, that prima facie, at 
all evonts, reuders him unfit to be a 
member of the honourable profession.' 
I do not, however, meau to say that 
wherever a pleader has been convicted 
of a criminal offence the Court is bound 
to strike him off the roll. The use of 
the word ‘may’ in S. 12 after the words 
"the High Court” shows that the discre¬ 
tion of the Court in each particular case 
is absolute. In this connexion, the fol¬ 
lowing observations of Lord Esher, 
Master of the Rolls, are instructive and 
may be usefully referred to : 

“Whore a maa has .beau oonvicted of a cri¬ 
minal offence, that prima facie, at all events, 
does make him a person unfit to be a member 
of the honourable profession. That mast not 
be carried to the length of saying that, wher- 
over a solicitor has baau convicted of a cri¬ 
minal offence, the Court is bound to strike him 
off the roll. That was argued on behalf of the 
Incorporated Law Society in the case of Re a 
Solicitor, Ex parte Incorporated Law Society 

(2) . It was there ooutonded that, where a 
solicitor had been oonvicted of a crime, it fol¬ 
lowed, as a matter of coarse, that he mast be 
struck oS ; but Baron Pollock and Manisty, J., 
held that, although his being convicted of a 
crime prima facie made him liable to be struok 
off the roll, the Court had a discretion and 
must inquire into what kind of a crime it is 
of which he has bean convicted, and the Court 
may punish him to a less extent than if he 
had not been punished in the criminal prooead- 


(1) [1399] 22 All. 49=25 I. A. 242 (P.C.). 

(2) [1889] 61 L. T. 842. 
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lag. As to striking off one roll, I have no 
doubt that the Court- might, in seme casas, 
gay # undor these circumstances we shall do no 
more than admonish him’, or the Court might 
gay 4 wo shall do no more chan admonish 
him and make him pay the costs of the ap¬ 
plication* ; or the Court might suspend him 
or the Court might strike him off the roll. 
The <b’e<?reti<?n o.f the Court iu each particular 
Case is absolute. I think the law AS to the 
power of the Court is quite clear : soe /n r«r, 
Weare (3).*' 

Bearing these observations in mind, 
let us consider what are the circum¬ 
stances of mitigation in this case. There 
is the fact that he has paid the sums 
withdrawn by him. On the other hand, 
it is to be noticed that the repayment 
was after the discovery of the iraud. If • 
he had spontaneously come forward and 
acknowledged the truth and of his own 
accord had made good the .loss his 
clients had sustained through the 
embezzlement in question, I think that 
would have entitled him to much more 
favourable consideration than the mere 
fact of his payment on the discovery of 
t\xo fiaud, He paid the money more 
for the purpose of protecting himself . 
from the consequences of his miscon¬ 
duct rather than from any contrition 
on his part and desire to make good the 
mischief he had done. But still, taking 
into consideration the facta that he has 
paid the money, that he was, to some 
extent, the victim of circumstances, in 
that he associated himself with his 
senior pleader, whose conduct was 
known not to be above board, that he 
has conducted himself well and had 
jdone nothing wrong since his last 
offence, that he, through his counsel, 
•has expressed his repentance and has 
given us the assurance that he would 
lead an honourable life henceforth, we 
think we are not called upon to go to 
the extent of striking him off the roll ; 
but wo cannot pass the case over with¬ 
out marking our sense of the miscon¬ 
duct of the pleader in the two instances 
of misappropriation which are found to 
have taken place. The least that we 
can do is to say that he must be sus¬ 
pended from practising as a pleader for 
the period of one year from date. For 
these reasons I agree with my learned 
brother in the order which he proposes 
to make. „ 

8.N./R.K. Org er accordingly . 

(3) [189SJ ITq B. 489 = 62 L. J. Q. B. 696= 
68 J t P. 0=69 L. T. 522. 
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SCHRAWARDY AND COSTELLO, JJ. 

Favar Rahamoi and others —Appel¬ 
lants. 


v. 

Km per r 

Criminal Appeals Nos. 93*1 and 935 of 

1929, and Criminal Bevn. No. 29 of 

1930, Decided on 5th May 1930. 

(a) Criminal P. C , S. 253 — Magistrate 
can discharge accused at any tiroc before 
recording evidence and in course of record- 
ing,evidencc if charge is groundless—Though 
as a genera! rule when a Magistrate pro¬ 
ceeds to take evidence he must take the 
whole of the evidence. 

A Mi&istratd can discharge an a ecu sod at 
any stage before recording any evidence or ia 
the course of recording evidouce if he is of. 
opinion that the charge is groundless: 31 I. C. 
305 and 10 Cal. G7, Ref.i A. I . U. 1923 Mad . 
129, Dist. IP 517 C 2, P 51S C 1) 

(b) Criminal P. C., Ss. 253 and 476—Case* 
held groundlets and Magistrate's view sup¬ 
ported by police report—Complainant need 
not be asked to prove bis case, 

Where the Magistrate has held that the case 
against tho accused is groundless and has be¬ 
fore him the report of the police in support of 
his view it is not necessary chat ho should 
again ask the complainant to provo his case 
which the Magiscrate has disbelieved even 
before be examines the complainant and his 
witnesses: 0 C. W . Af. 10G, lie}. [P 518 C‘ 2 ] 

{c) Criminal P. C., S. 476—" Preliminary 
enquiry "—Meaning and scope explained. 

Section 47G gives the discretion to the Court 
to bold or not to hold a preliminary onquiry* 
If the Ccuit is of opinion that no preliminary 
enquiry is necessary it may at cnco make tho 
complaint. If, on tho other hand, it thinks 
that it is desirablo to have a preliminary en¬ 
quiry, it may adopt any course for tho pur- 
peso of such an enquiry. Tho words %l pre¬ 
liminary enquiry ” under S. 47G may be co¬ 
extensive with if not wider chan the words 
“ enquire into the case iu S. 20*2, Criminal 
P. C. A. I. R. 1928 All. 21, Re/.: A. 1. R. 
1925 Pat. 3S0; 43 J5om. 800 and 49 I. C. 917 
Dist . IP 518 C 2, P 510 O 1.1 

(d) Criminal P, C., S. 476—Any person 
who appears to have committed an offence 
under S. 195 (1) (b) and not only parties ta. 
proceedings is contemplated by S. 476. 

£ Section 476 is not restricted to tho party 
making tho complaint or actually before tho 
Court, tut is wide enough to include any per¬ 
son who appears to have committed an offence 
mentioned in 3. 195(1) (b) which is not res¬ 
tricted to parties to tho proceedings like Cl. (o). 
of that soction. The Court has therefore ju¬ 
risdiction to prosecute a person who causes- 
a false complaint to be lodged. All that 3. 47G 
requires is that tho Oourt should be satisfied, 
that it is expedient in the interest cf justice, 
that an enquiry should be made into on cfionca 
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which appears to it to have bjan committed 
in or in relation to a judicial proceeding. It 
does not speak of a party to the proceeding. 

[P 520 C 2) 

Mahendra Kumar Gliose and Sures 
Chandra Talukdar —for Appellants. 

Debendra Narain Bhattacharjee —for 
the Crown. 

Suhrawardy, J. —These two appeals 
and the revision case are connected 
and arise out of the same matter. Aziz 
Mia, the appellant in appeal No. 935 
and the petitioner in revision case 
No. 29 of 1930, filed a complaint before 
the Chief Presidency Magistrate against 
•one Afaq Ali on the allegation that he 
had given him Rs. 50 to be made over to 
Fazlar Rahaman, the appellant in appeal 
No. 934 of 1929, and the money was 
misappropriated by Afaq Ali. The 
learned Magistrate ordered the issue 
•of a warrant on a charge under S. 406, 
I. P. C. The case was adjourned from 
time to time as the warrant was not 
returned. On 1st October 1929 the 
warrant came back executed, but as the 
accused did not appear a proclamation 
was ordered to be issued. The order 
was thus recorded: 

“ Proclamation dates: date of publication 
21st October 1023 put up 29th October 1929. 
Date of appearance 21st November 1929." 

On 21st October the accused appeared 
in Court, surrendered and was released 
on bail. The order passed was: 

“ Recall proclamation. Inform complainant 
fixing dato 28th October 1929.” 

It was the date originally fixed for 
the matter to be put up before the 
Magistrate after the publication of the 
proclamation. On 28th October the 

following order was passed; 

“ Complainant absent said to have gone to 
his native country. Accused says that the 
complainant was seen in Court. Pleader for 
complainant now asks for a month’s time. 
This is absurd. The accused is discharged 
undor S. 253, Criminal P. C.” 

The certified copy of the order which 
has been placed before us shows that 
the accused was discharged under S. 203, 
but it appears from the Magistrate’s 
explanation that the order was passed 
under S. 253; and as the original record 
is not before us we must take it that 
the order passed by the Magistrate on 
•28th October 1929 was under S. 253; 
and it is conceded that if it was passed 
under that section it must have been 
passed under Cl. (2) of that section. 
• Th ereafter Afaq Ali applied-to the Magis¬ 


trate to prosecute the complainant Aziz 
Mia for having brought a false case 
against him. The Magistrate examined 
Afaq Ali and sent the matter to the 
C. I. D. for enquiry and report. On 
receipt of the report the learned Magis¬ 
trate lodged a complaint under S. 476, 
Criminal P. C., in the Court of the Third 
Presidency Magistrate for prosecuting 
Aziz Mia and Fazlar Rahaman under 
S. 211, I. P. C. The two appeals are 
by Aziz Mia and Fazlar Rahaman against 
this order passed by the Magistrate 
under S. 476, Criminal P. C. The re¬ 
vision case is directed against the order 
of the Magistrate dated 28th October 
1929. It will be convenient to deal 
with the revision case first. 

It is argued on behalf of the peti¬ 
tioner that the Magistrate was not jus¬ 
tified in passing the order discharging 
the accused under S. 253 (2) in this 
case. The charge against the accused 
was cognizable and non-compoundable 
and hence the Magistrate could not pass 
an order under S. 259. It is contended 
that in a cognizable and non-compound¬ 
able case the Magistrate is bound to 
adjourn the case even if the complai¬ 
nant is absent and to carry on the pro¬ 
secution on behalf of the State; and in 
support of this case reliance is placed 
on the case of Maung Thu Daw v. 
U. Po Nyun (1). There it was held, 
and rightly held, that where there is 
reasonable ground for believing that 
an offence has been committed, the 
Magistrate should not, because the 
complainant is absent, dismiss the case 
and discharge the ! accused but the 
final responsibility for the conduct 
of such case rests with the State, and 
once the machinery of the law has 
been set in motion the right of 
arresting its progress rests with the 
State alone. This brings us to the 
consideration of the question as to whe¬ 
ther there was .reasonable ground for 
believing that an offence had been com¬ 
mitted. The case brought by the oom- 
plainant against the accused is of » 
class of cases which are fairly common 
in Calcutta and such cases by thfir re¬ 
currence have won the name of Noa- 
khali cases.” It is to be noted that 
both parties hail from Noakhali. In 
such cases the usual complaint is thafl 

(1) A. I.R. 1927 Rang. 174 = 103 L C. 

105=28 Cr. L. J. 619=5 Rang. 136.. 
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■fhd complainant .had entrusted soma 
money to the accused who was going 
home to make it over to someone in the 
native village of the complainant but 
the accused instead of so doing aopro- 
priated the money to himself. Some of 
these cases may be true, but the learned 
Magistrate who has wide experience of 
these matters observes that many of 
them are brought for the purpose of 
satisfying private grudge. In the pre¬ 
sent case the defence of the accused 
was that he had never come to Calcutta 
and had never been entrusted with 
money by the complainant, that he was 
the maternal uncle-in-law of Fazlar 
Eahaman and had some disputes with 
him regarding some land and that this 
case was brought against him by Fazlar 
Rahaman through the complainant for 
the purpose of harassing him and put¬ 
ting him in trouble. The learned Chief 
Presidency Magistrate is of opinion that 
the case against the accused i3 not true 
considering the conduct of the complai¬ 
nant and the other circumstances in the 
case. It has further been broadly 
argued that the Magistrate had no 
power under S. 253 (2) to discharge the 
accusod, without hearing the evidence 
lor the prosecution merely because the 
complainant was absent on the date of 
•hearing. 

If the Magistrate is satisfied that 
.prirna facie there is a case against the 
accused or ha3 reason to suspect that an 
offence has been committed he has 
power to proceed under S. 252, Criminal 
P. C., but if on the date of hearing he 
has reason to suspect that the case i3 a 
false one and that there is no reason¬ 
able ground for suspecting that an 
•offence has been committed, he has the 
■right to proceed under S. 253 which is 
•couched in wide teims. That section 
makes it clear that if a Magistrate after 
•taking evidence under S. 252 finds that 
•no case has been made out he may dis¬ 
charge the accused, aud it further says 
■that nothing in that section (that is 
taking of the evidence under S. 252 and 
making such examination of the accused 
and finding that no case has been made 
out again'sb the accused), shall be deemed 
=to prevent the Magistrate from dis¬ 
charging the accused at any previous 
fitage of the case if for reasons to be 
.recorded by such Magistrate he consi¬ 
ders the charge to be groundless. 
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Under Cl. I the Magistrate may 
discharge the accused if after record¬ 
ing the evidence for the prosecution 
he finds that no case has been made 
out against him. Under Cl. 2 he may 
discharge the accused at any stage even 
before recording any evidence if he 
considers the charge to be groundless. 
The wording of the section i3 so plain 
that it is hardly necessary to cite any 
authority for the view thus expressed. 
But it has been so held in Gobinda Das 
v. Dulall Das (2), where the learned 
Judges say : 

“ Having regard to the tacm3 of b. *259 we 
are of opinion that in warrant cases rot coming 
within that section except under the last clause 
of S. 253, which is not applicable, a Magistrate 
is not competent to pass an order of dismissal 
or discharge inconsequence of the absence of 
the complainant.*' 

It is further remarked that a Magis¬ 
trate can pass an order of dismissal or 
discharge an accused in consequence of 
the absence of the •complainant under 
Cl. 1, S. 253. Our attention was also 
drawn to a recent decision of the Madras 
High Court in Mahoined Sheriff Sahib v. 
Abdul Karim Sahib (3). In that case 
the Magistrate had discharged the 
accused and refused to examine all the 
witnesses cited by the complainant 
holding that no case had been made 
out against him. It was held that the 
Magistrate could not hold that no case 
had been made out against the accused 
without examining all the witnesses 
for the prosecution ; and that if ho 
purported to discharge the accused 
under the last clause of S. 253 he did 
not in his order say that the charge was 
groundless which was a different thing 
from saying that a case had not been 
made out. It is further observed there 
that where a complaint prima facie 
discloses an offence a Magistrate cannot 
hold the charge to be groundless unless 
he knows what is the sort of evidence 
that i3 going to be adduced to prove it.. 
The rule that oan be deduced from this 
case is that where the Magistrate pro¬ 
ceeds to take evidence he mu9t take 
the whole of the evidence before hold* 
ing that no case has been made out 
against the accused. I do not quarrel 
with this view, bub I hold that he oan 
discharge the accused at any stage 

(2) [1384] 10 Cal. G7. 

[3) A. I. R. 1928 Mad. 129=23 Cr. L. J. 995= 
105 I. C. 319=51 Mad. 135. 
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before recording any evidence or if in 
the course cf recording evidence he is 
of opinion that the charge is groundless: 
see the cise of V. R. Alexander v. P.W. 
Connor e( 4). The order of the learned 
Chief Presidency Magistrate does not 
contain the word “ groundless ” but 
reading it as a whole and considering 
it with the explanation submitted by 
the Magistrate which we are bound to 
do under S. 441, Criminal P C., it seems 
that he believed that the charge was 
groundless in view of the absence of the 
complainant, the statement made by 
the accused and the further fact that 
no steps were taken by the complainant 
to have the sale proclamation issued. 
The learned Magistrate further dis¬ 
believed the story that the complai¬ 
nant had gone to his native country ; 
and he found at the time when he 
passed tho order that the Case was one 
of the class which he characterizes as 
Noakhali cases was brought for the 
purpose of settling private disputes. 
This ground accordingly must fail. 

The next ground taken in the revi¬ 
sion case by Mr. Ghose is that full 
opportunity should have been given to 
the complainant before ordering his 
prosecution for an offence under S. 211. 
It appears that on 6th December the 
complainant applied to the learned 
Magistrate to revive his complaint 
which the Magistrate declined to do. 
It is not necessary for us to consider 
that order. The present rule is directed 
against the order discharging the ac¬ 
cused. Mr. Ghose has relied on certain 
cases of which it is enough to cite one, 
namely tho case of Lalji Gopc v. Giri - 
dhari Chorvdhury (5), whore it was hold 
that the Magistrate does not exercise a 
proper discretion, who on receipt of a 
police report that the complaint is false 
forthwith orders the complainant to be 
prosecuted under S. 211, I. P. C., and 
rejects the prayer of the complainant 
for hearing the complaint. But if the 
Magistrate examines the complainant 
and his witnesses and come3 to the 
conclusion that tho charge is false ho 
can then proceed under S. 476, Criminal 
P. C. This case and other cases similar 
to it proceed on tiie assumption that 
the complaint of the complainant has 
not boon finally a nd judicially disposed 
(4) 11910J 34 L O. 30j=7 Oc. L. J. 403 
15) [1901] 5 C. W. N. 10J. 
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of. But where the Magistrate has held 
that the case against the accused is 
groundless and has before him the 
report of the police in support of his 
view it is not necessary that he should 
again ask the complainant to prove his 
case which the Magistrate has dis¬ 
believed even before he examines the 
complainant and his witnesses. The 
procedure recommended in cases order¬ 
ing prosecution under S. 211 is that the 
complainant if his complaint is pending 
should be given an opportunity of prov¬ 
ing his case before he is directed to be. 
prosecuted. In the present case the> 
complaint had been finally disposed o£: 
by the Magistrate under S. 253 and 
therefore there was nothing before him 
into which he should make auy further 
enquiry, This ground also fails, and in' 
this view the rule is discharged. 

With regard to the appeal by the 1 
complainant Aziz Mia the real ground 1 
is that no complaint should have been- 
made under S. 476 before the complain 
nant had been given opportunity of 
proving his complaint. This point has 
already been disposed of. The other 
point raised is that before making a 
complaint under S. 476 the learned 
Magistrate had asked the C. I. D. to re¬ 
port on the complaint. This inquiry was 
a preliminary enquiry as contemplated 
by S. 476. It is argued on behalf of the 
appellant that the preliminary enquiry 
under S. 476 should be conducted by. 
the Court and not by any other agency 
as is provided for by S. 202, Criminal 
P. C. The wording of S. 476 i3 so plain 
that it can hardly bo argued that^the 
words "such preliminary enquiry in 
the section should be qualified by read¬ 
ing into it by the Court itself words, 
which the legislature has not thought 
fit to use. The section simply says that 
if the Court is of opinion that an offence 
has been committed in respect of a judi¬ 
cial proceeding before it such Court may 
after such preliminary enquiry, if any* 
as it thinks necessary record a finding 
etc. This section gives the discretion 
to the Court to hold or not to hold a 
preliminary onquiry. If the Court is 
of opinion that no preliminary enquiry 
is necessary it may at once make the 
complaint. If, on the other hand, it 
thinks that it is desirable to have a 
preliminary enquiry, he may adopt any 
course for the purpose of such an en- 
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quiry. The words “preliminary enquiry” 
under S. 476 may be co-exten3ive with 
if not wider than the words "enquire 
into the case” in S. 202, Criminal P. C. 
There is no direct authority on this 
point but the question did come up for 
•observations in some cases. In Cha- 
enari Singh v. Public Prosecutor of 
Patna (6), the Sessions Judge made a 
complaint under S. 47G and seut the 
•case to the Magistrate to enquire if any 
offence was committed by the accused 
and, if so, to prosecute him under cer¬ 
tain sections of the Criminal Procedure 
Cbde. This procedure the learned 
Judges condemned and observed: 

“It is for tho Court acting under S. 476 to 
maka any enquiry that is necessary and thon 
•to make a complaint against the persou or 
persons who, ho is satisfied, have committod an 
offence.” 


They do not mean to lay down that 
it is tho Court acting under S. 476 
which must hold the enquiry. What 
they mean is that the Court acting 
under that section should make an en¬ 
quiry and make a complaint as the 
fesult of such enquiry and not delegate 
the function to another Court for they 
observe that this section does not con¬ 
template that the Court should send 
the case to a Magistrate for enquiry as 
to whether an offence has been really 
committed and for prosecution if tho 
Magistrate is so satisfied. This deci¬ 
sion does not help the appellant as it 
only lays down that an enquiry preli¬ 
minary to a complaint should be made 
by the Court which does not necessarily 
mean by the Court itself examining 
witnesses. The oase of Emperor v. 
Waman Dinkar (7), is not also in 
point. It does not support the appel¬ 
lant but it may be turned against him 
on some of the observations made in 
that ease. There the Assistant Col- 
lector who had sanctioned the prosocu- 
tion made a oomplaint by bolding a 
preliminary enquiry in the shape of a 

P b r n m8 T lf aDd the resfc of ^ by 
JJ 1 ® ft was held that the As¬ 

sistant Collector was bound to hold the 
whole enquiry himself as he had started 
at. In Baja Rao v. Emperor (8), the 
point on behalf of the aocused was that 

f L.J.17S £ t ';Tpsrr«. 780=26 07 . 

7) WU? Bomi 3 °0=20-Cr. t. J. 433=51 

* 1«W=27 Or. L. J. 1149 

=97I. 0. 609=150 Mad, 600, 


they were not allowed at the prelimi¬ 
nary enquiry to cross-examine the wit¬ 
nesses produced against them. Waller,J., 
observed: 

“Wh'it a Court his to decide under 3. 470 is: 

(a) whether an ollencc of tho kind coutern- 
platod appears to hive beon committod, and 

(b) whether it is expidieut in the interest of 
justice that it should hi further enquir'd into. 
In orderto arrive at a decision, the Court may, 
if it thinks fit, hold such preliminary enquiry 
as it considers necessary. The nature, method 
and extent o£ the preliminary enquiry arc, it 
seems to me, entirely at its discretion. M 

This observation of tho learned Judge 
is against the appellant in so far as it 
holds that “tho nature, method and 
extent” of the enquiry are in the discre¬ 
tion of the Judge. The method adopted 
in the present case by the learned 
Magistrate was to have an enquiry 
made by the C. I. D. Tho only case 
which lends some support to the appel¬ 
lant’s contention is the case of Sakhi 
Rai v. Evipcror (9) a decision of a single 
Judge. The facts shortly stated were 
that a parson lodged a complaint before 
a Sub-Divisional Officer who without 
examining him on oath ordered tho com¬ 
plaint to be put up with the police 
report. He subsequently passed an 
order calling upon tho complainant to 
show cause why he should not be pro¬ 
secuted under S. 211. In showing 
cause the complainant produced several 
witnesses who were examiued under 
the ordor of tho Sub-Divisional Officer 
by different Subordinate Magistrates. On 
a perusal, of the police report and the 
evidence recorded by the’Magisbrates 
the Sub-Divisional Officer made a com¬ 
plaint against a witness for the com¬ 
plainant under S. 476 on a charge 
under S. 193, Criminal P. C. The 
learned Judge held that the complainant 
. upon to show causa why 
ha should not be prosecuted oaly 
under S. 476 and that the preliminary 
enquiry to be held under S. 476 could 
not be directly held by any other 
Magistrate except the Sub-Divisional 
Officer himself who on the police report 
thought that the complaint was a false 
one. In that point of view the learned 
Judge was of opinion that the evidence 
recorded by the subordinate Magistrates 
was recorded without jurisdiction and 
could not form the basis of prosecution. 
On the faots of that case the decision 
i^ right as the Sub-Diviaion al Officer 

(9) [1919J 20 Or, L. J. 245=49 I. 0. 917. ' 


Sachindra Nath v. Secy, of State 


520 Calcutta 


1930 


could cot without entrusting the hold¬ 
ing of the preliminary enquiry to a 
subordinate Magistrate, merely delegate 
the work of recording evidence to such 
Magistrate while himself assuming to 
hold the preliminary enquiry. But if 
the learned Judge meant to lay down the 
taw generally that the preliminary 
enquiry could not be made except by 
the Court acting under S. 476, I beg 
to express my respectful dissent. The 
question now before us was not directly 
raised in that case and the observation 
made by the learned Judge must be 
taken in connexion with the particular 
facts of that case. On the other hand, 
a decision of the Allahabad High Court 
in Shabbir Hasan v. Emperor (10) sup¬ 
ports the view I have expressed. Dalai, 

J. is reported to have there said : 

“If the -civil Court so desires an enquiry 
may be ordered by the police but in that case 
vrhen the police papers arrive the civil Court 
has to determine whether it is necessary to 
take action against particular persons under 
S. 476.” 

The result of an examination of these 
cases and of the consideration of the 
words of S. 476 itself is that the pre¬ 
liminary enquiry mentioned in that 
section my be conducted by the Court 
either by itself or by any other method 
available. This appeal accordingly 
fails and is dismissed. 

The next appeal (No. 934 of 1929) 
is by Fazlar Rahaman who was not the 
complainant nor does it a: pear from 
the record that he was in any way con¬ 
nected with the complainant. Afaq Ali’s 
case is that this man was the wire¬ 
puller behind the screen. .His case 
is that he had a long standing dispute 
with the appellant Fazlar Rahaman for 
possession of a plot of land in their 
native country and that the complain¬ 
ant Aziz Mia was set up by this appel¬ 
lant to lodge a false complaint against 
him. The Criminal Investigation De¬ 
partment held an enquiry into this 
matter and reported against both. On 
receipt of the report the learned Chief 
Presidency Magistrate said that it was 
expedient for the ends of justice that 
an enquiry should be made into an 
offence under S. 211, I. P. C., against 
both. Under that section a person 
who institutes a criminal proceeding as 
also a person who causes such proceed- 

(10) A. I. R. 1928 All. 21=115 I. U. 8LC=28 
Cr. L. J. 986. 


ing to be instituted may both be guilty 
of an offence under that section. The 
question before us is whether this 
Fazlar Rahaman can be said to have com¬ 
mitted an offence in or in relation to 
a proceeding in the Court of the Chief 
Presidency Magistrate within the mean¬ 
ing of S. 476, Criminal P. C. That 
section is not restricted to the party 
making the complaint or actually before 
the Court but is wide enough to include^ 
any person who appears to have com-' 
mitted an offence mentioned in S. 195] 
(l) (b) which is not restricted to parties 
to the proceeding like Cl. (c) of that 
section. The Court has therefore juris¬ 
diction to prosecute'a person who causes 
a false complaint to be lodged. All; 
that S. 476 requires is that the Court 
should be satisfied that it is expedient 
in the interest of justice that an en¬ 
quiry should be made into an offence 
which appears to it to have been com¬ 
mitted in-or in relation to a judioial pro¬ 
ceeding. It does not speak of a party to 
the proceeding. An offence enumerated 
in S. 195 (l) (b) may be committed by a 
person who is not a party to the pro¬ 
ceeding but if the Court is satisfied that 
such an offence in relation to a judioial 
proceeding has been committed, it can 
lodge a complaint under S. 476 against 
any person committing the offence : se© 
Shabbir Hasan’s case (10). We agree 
with the view taken by the Full Bench 
of the Rangoon High Court in Emperor 
v. Syadkhan (ll). We think therefor* 
that the order passed by the Chief Pro- 
sidency Magistrate sanctioning the- 
prosecution of Fazlar Rahaman is nol£ 
illegal. This appeal also is accordingly- 
dismissed. 

Costello, J. —I agree. , . 

v.B./R.K. Appeals and revision 

dismissed. 


1) A. I. R. 1925 R»ng. 321=91 i- 
Cr. L. J. 4=3 Rang. 303 (F.B.). 
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C. C. Ghose. J. . 

S achindra Nath Dutt-VluntiB — 
titioner. 

v. _ _ 

Secy, of State for India and others 

^ No. 416 o. 1929, Decide 
26th July 1929, in matter-of order 
Dist. Judge, 24 Parganas at Alipore r 
- 23rd February 1928. 
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Civil P. C., O. 41, R.. 10—Application for 
security for costs, must be made promptly. 

If »• party to a suit or appeal desires to 
apply lor security lor costs, he must do it 
promptly. Otherwise, the order made on such 
an application may have the effect of stifling 
the suit or appeal. [P 521 G 1] 

Hem Chunder Dhur—lor Petitioner. 

Judgment. — In my opinion, the 
order complained of cannot be sup¬ 
ported. The appeal was filed on 14th 
July 1928 and the application on which 
the order complained of was made was 
not put in till 6th February 1929. It 
is elementary that, if a party to a suit 
or appeal desires to apply for security 
for costs, he must do it promptly. 
Otherwise, the order made on such an 
application may have the effect of 
stifling the suit or appeal. In that 
view of the matter, the orders of 12th 
February and 23rd February 1929 must 
be set aside. As the opposite party 
does not appear, there will be no order 
as to costs. 

V.B./r.K. Order set aside. 
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Buckland, J. 

In re, Regent Park Syndicate Ltd — 
Petitioner. 

Appln. in Original Civil Suit No. 1476 
of 1928, Decided on 23rd April 1929. 

CalcutU High Court Rule., Ch. 4, Rr. 10 
and 11—-Public Officer .bould be allowed 
to in.pect and take note., but not copie*, of 
deportion, made by prr.on under Companies 


In the interests of the administration 
criminal justico, Courts should allow a publ 
oflicer charged with the investigation of cr 
mmal.offences such as tho Deputy Superb 
tendent of Police, to inspect the depositions , 
a person, who is believed to be involved in 
criminal offence, made under S. 195, CompanI 
Act, and to inform himself of anything thi 
may como to light on such inspection E 

hnt on t |v h n O T OVOr ;*v ak0 Copiea of ‘ ha dopositioi 
2 Ch \l “nH 8 ; th0 “ : jock's Case (1905 

r, p p , [P 524 Cl,! 

H. H. Panchndge- f jr Deputy Con 
missioner. J 

Chakravarti' 

varfci C ‘ Hazra ~~ !or Dwarkanath Chakn 

is ao applicable 

ofpfr L * p'i Bird ’ De P ufc y Commiasiom 
of Police, Calcutta, for an order givic 

hlXD liberty to inspect, through one < 
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his subordinate officers or any other 
person, the records of an examination 
under S. 195, Companies Act, of Ray 
Bahadur Dwarkanatb Chakravarti and 
of Gopalchandra Chakravarti, also for 
certified copies of their depositions. 

In his petition, Mr. Bird says that 
on an application by one Khirodemohan 
Goswami, the manager of the estate of 
the minor sons of the widow of the 
late Radhikamohan Ray of No. 45, 
Lan9do\vue Road, against certain per¬ 
sons to the effect that they entered into 
a criminal conspiracy to commit a cri¬ 
minal breach of trust in respect of the 
sum of a lakh of rupees belonging to 
the estate, he ordered an investigation 
into the matter to be conducted by 
Inspector Pulinkumar Chattorji of the 
Detective Department. He states that 
the investigation so far has disclosed a 
prima facie case of an offence of con¬ 
spiracy to commit criminal breach of 
trust a3 an agent punishable under 
Ss. 120 (b) and 409, I. P. C., against 
Sureshchandra Sanyal, two other subor¬ 
dinate officers of the minors’ estate, 
and also against Ray Bahadur Dwarka- 
nath Chakravarti and his son Gopal¬ 
chandra Chakravarti. Mr. Bird then 
states the result of his investigations 
in greater detail, which it is not neces¬ 
sary to repeat. 

Mr. Bird then continues that he is 
informed that, on the application of the 
Imperial Bank of India, Ray Bahadur 
Dwaikanath Chakravarti and his son 
Gopalchandra Chakravarti have been 
examined by the Registrar in Insolvency 
of this Court under the provisions of 
S. 195, Companies Act, as to their 
dealings in respect of property involved 
in the criminal charge, and that they 
made statements in their examination 
with reference to certain matters. He 
then says that such statements are 
material evidonce in reference to the 
conspiracy, and finally concludes that, 
for .the purpose of completing the in- 
vestigation of tho case, it is necessary 
to have inspection of tho depositions 
of the said two persons so examined 
under the Companies Act. This appli¬ 
cation has been strenuously opposed on 
behalf of tho deponents, they being 
persons, among others, who are being 
prosecuted upon the charge of con¬ 
spiracy. The point is not covered by 
authority. I shall have to refer to some 
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English cases which have been cited in 
the course of argument, but there is 
none directly bearing upon the point. 
On behalf of the deponents the first 
point taken is that the application is 
based upon contempt of Court, in that 
it was a contempt of Court on the part 
of some person, whose name is not dis¬ 
closed, to have informed the applicant 
as to what was said upon the examina¬ 
tion, and that the applicant has de¬ 
clined .to state the name of his infor¬ 
mant, and that, in the circumstances, 
the application should be summarily 
rejected. 

As to such information I may refer 
to what preceded the examination. An 
application was made to this Court in 
the matter of the Regent Park Syndicate 
Limited (in liquidation), and an order 
was made, among other things, for the 
examination under S. 195 of Ray Baha¬ 
dur Dwarkanath Chakravarti and his 
son Gopalchandra Chakravarti. An ap¬ 
peal was preferred against that order 
and the order was vacated, except as 
regards the injunction which had been 
granted, and so much of it as was 
directed to the examination of these 
persons. The learned Chief Justice, in 
ordering the examination to be held, 
said: 

"When the notos of the examination are 
transcribed they will bo filed on tho file of the 
company in the winding up proceedings. They 
will be part cf the record of the company’s 
winding up. There can bo no doubt that Mr. 
D. N. Chakravarti and tho other witness, Gopal 
will bo entitled for the purpose of any further 
application that may be made against them to 
take copies of the notos at their own oxpense, 
but it does not follow that any other person 
will be allowed to take copies without permis¬ 
sion of the Court.” 

The examination has since been held 
by the Registrar in Insolvency. 

Strictly, the materials before the 
appeal Court, when that judgment was 
delivered, are not before me on this 
application, but they have been referred 
to, and it is difficult to suppose that 
anybody who has perused the proceed¬ 
ings in that case and the judgment de¬ 
livered by the appeal Court would not 
realize that the statements of the depo¬ 
nents might assist in investigating the 
criminal charge preferred. This makes 
it difficult to treat the suggestion that 
there ha3 been a contempt of Court 
on the part of some one in making 
the very limited statement which is 
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referred to in para 4 of the petition 
very seriously. But apart from that, 
the contempt, if contempt there be, 
is not a contempt by the applicant. It 
is the contempt of the person who made 
the statement to the applicant. Who 
that person is I have not enquired. I 
am told that the deponents have en¬ 
quired and that they have not been in¬ 
formed, but that has nothing to do with 
the Court so long as no application is 
made to the Court in respect of the 
alleged contempt. The contempt, there¬ 
fore, is not contempt by Mr. Bird, but 
by some person or persons unknown, to 
ascertain whose name no serious effort 
has been made through the medium of 
the Court and against whom no appli¬ 
cation in contempt is pending. In my 
opinion, there is no substance in the 
suggestion that the application is based 
upon a contempt of Court. 

A further objection is based upon 
paras. 5 and 6 of tho petition, which, it 
is contended, are inconsistent. I may 
say, with reference to para. 5, that I 
should not contemplate allowing tho 
applicant to take copies of the deposi¬ 
tions of tho deponents. The rules of 
the Court applicable to pending proceed¬ 
ings allow inspection only. Further, 
even if copies of 'the depositions were 
to be allowed to be taken by the appli¬ 
cant it is not and it could not be a 
matter for this Court to decide whether 
such depositions would be admissible in 
evidence in different proceedings before 
some other Court. For these reasons, 
I disregard entirely para. 5 of the 
petition. 

Then I come to para. 6. Learned 
counsel has submitted that even to 
allow inspection would be to allow the 
dspositions to be used in evidence 
against the deponents in the criminal 
proceedings. That is not what I under¬ 
stand the applicant to mean by. this 
paragraph. What I understand him to 
mean is that after inspecting the deposi¬ 
tions and making notes Mr. Bird, with 
such information as he may have thus 
acquired, proposes independently to 
investigate the facts disclosed, for the 
purpose, if possible, of producing inde¬ 
pendent proof of any such matters 
which may be relevant to the crimina 
proceedings. That is not using the 
deposition itself in evidence against the 
deponents, and it is far from my mten- 
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tion, by any order that I may make, 
now to say that that may be done. On 
the other hand I must at the same time 
make it clear that I do not exclude the 
possibility of that, if it may otherwise 
be accomplished and i9 permissible, in 
which connexion I may draw attention 
to a passage in Palmer’s Company 
Precedents, Edn. 13, Part 2, p. 669, 
where the learned author in a note says 
that if the depositions are required to 
be used at a criminal trial, the proper 
course is to subpoena the Registrar to 
produce them and do order under R. 73 
of 1909 seems necessary, that being the 
rule under which an order for inspec¬ 
tion, such as is now sought, would be 
made in England. That this is the 
correct course to follow for such pur¬ 
pose also appears from the form of the 
order quoted -on p.723 of the same 
volume. Whether or not that course 
should be followed as regards these 
depositions, and ' whether or not the 
depositions would be admissible in evi¬ 
dence, are not matters as to which I am 
called upon to adjudicate. 

On the same point, viz., the use of 
depositions against the deponents in the 
criminal proceedings, I have been re¬ 
ferred to S. 196 (7), Companies Act. 
For reasons which I do not wish to 
elaborate, bub of which one is that 
Ss. 195 and 196 apply to totally differ¬ 
ent circumstances, I do not think that 
any argument by analogy can be based 
upon S. 196. It has been submitted 
that S. 196 (7) does not allow notes of 
the examination held under that section 
to be used in criminal proceedings. 
This is based upon the words in the sub¬ 
section which say that notes of the 
examination may be used in evidence in 
civil proceedings against the person 
examined. Criminal proceedings, it is 
true, are not mentioned, bub the fact 
that they are not mentioned does not, 
in my opinion, necessarily exclude the 
possibility of the notes being used in 
such proceedings. It may be that the 
point was left open to be dealt with 
under the general law. I will leave 
the matter there, because it is not a 
point upon which I have now to adjudi¬ 
cate, but I wish to guard myself against 
expressing any opinion as to the precise 
effeob of the subsection, which, in that 
it contains a special reference to civil 
proceedings, differs from the corres¬ 


ponding section of the English Compa¬ 
nies Act. 

The point to be decided has also been 
discussed by learned counsel on either 
side from a wider point of view. Mr* 
Panckridge, on behalf of the Crown, has 
argued, and in my opinion rightly, that 
where, for the purpose of the adminis¬ 
tration of cri minal justice, it is neces¬ 
sary that an order such as that which 
is asked for should be made, the Court 
will make it. As against that, it has 
strongly been pressed upon me that the 
rights of the individual must be protec¬ 
ted. Certainly they must be consi¬ 
dered, but the circumstances of this 
case are peculiar in the sense that the 
witness and the person charged in the 
criminal prosecution are the same. In 
such circumstances, an application such 
as this might be expected to be resisted. 

I can but consider whether, so far as 
any assistance is to be derived from the 
authorities, the rights of the individual 
should be allowed to outweigh the 
importance of the investigation and 
detection of crime and the interests of 
public justice. 

Section 195 is a section providing for 
the examination of any person or officer 
of the company known or suspected of 
having property of the company in his 
possession or of any person who is cap¬ 
able of giving information concerning 
the trade dealings or affairs or property 
of the company. The object of this 
section has been considered in cases in 
which the question has arisen as to 
whether or not inspection should be 
given of the depositions recorded under 
S. 174, the corresponding section of the 
English statute. The strictly private 
character of the examination has fre¬ 
quently been referred to. But it is 
important to bear in mind that those 
have all been cases in which the 
question had to be considered in 
relation to claims either by or against 
the company. In none of them 
was the question of a criminal 
proseoution involved. In Haddock’s oase 
(l), the Master of the Rolls said: 

“ This prooooding is a private examination 
whioh the Court Banctiona in order that the 
liquidator may obtain the necessary informa¬ 
tion to enable him to prooeed in the winding- 
up, and for many reasons it is most undesir¬ 
able that tho opposing party in the litigation 

(1) [1902] 2 Oh. 73=71 L. J. Oh. 511 = f6 
L. T. 430=50 W. R. 580=18 T. L.R. 530. 
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contemplated by oho liquidator should be al¬ 
lowed to be present at a proceeding which ia 
a proceeding for the purpose of informing the 
■officer of the Court and the Court what course 
ought to be pursued.” 

In In re, Grey's Brewery Co. (2) 
Cbitty, J., made similar observations, 
and continued: 

" The result of the examiu *tion, that which 
is written down, is not evidence against any¬ 
body else. It is the statement on oath of the 
person under examination, but the examina¬ 
tion is not a proceeding in the nature of a 
litigious proceeding between partus, the object 
of the examination being, as I have already 
stated, to get information in order to see what 
course ought to be followed with reference to 
some matter or some claim which the official 
liquidator, when he applies to the Court is al¬ 
lowed to state privately.” 

The learned Judge’s observations 
were with reference to what may be 
called the winding-up aspect of the 
matter. Rut if the object of the ex¬ 
amination is to get information to see 
what course should be followed by the 
official liquidator, if it may be that 
information has been derived in the 
course of such examination which will 
be of service to the State in adminster- 
ing criminal justice, is it not right to 
say that that is also a matter which 
the Court should consider? From the 
standpoint of the interests of the State, 
it seems to me that the Court would 
only be doing what is right in holding 
that a public servant who is charged 
with the investigation of criminal of¬ 
fences should be allowed to inform him¬ 
self as to anything that may have come 
to light on such examination. I do not 
say that I should take the same view 
where the applicant is a private pro¬ 
secutor. His motives would require 
scrutiny and it might not be possible to 
ensure that the information would be 
rightly used. In In re. Imperial Con¬ 
tinental Water Corporation (3) a pri¬ 
vate individual brought an action 
against the company and its directors, 
and, independently of that action, ob¬ 
tained an order under S. 115, Companies 
Act, for the examination of the directors. 
The Court postponed the examination 
until after the trial, the principle being 
that the plaintiff was not entitled to 
have au additional advantage in his 
action by reason of the provisions of 
the_ Act. That ca se is jllustrative of 

(2) [1884] 25 Ch. D. 400=50 L. T. 14 = 32 
W. R. 391=53 L. J. Ch. 2G2. 

(3) [1886] 33 Ch. D. 314=55 L. T. 47=56 
L. J. Ch. 189. 
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the principle that, as regards civil pro¬ 
ceedings, the deponent is entitled to 
protection, but it is a very different 
matter to apply such a principle to the 
investigation of criminal proceedings at 
the instance of the Government. In 
my opinion an order should be made 
in favour of the applicant, but the form 
of the order must be considered with 
reference to the rules of this Court. 

Chapter 4, Rr. 10 and 11, are those 
which apply to search, inspection and 
taking copies of documents forming part 
of the records in suits and proceedings 
in this Court by a person who is not a 
party. When the proceedings have 
terminated there is no difficulty. But 
during the pendency of the proceedings 
the order is within the discretion of the 
Registrar subject to the order of the 
Judge. It follows, therefore, that there 
is no right by a person who is not a 
party to the proceedings to search, in¬ 
spect or take copies of any records in a 
pending proceeding, and even when 
inspection is allowed it may only be 
taken in the presence or with the con¬ 
sent of the parties appearing or after 
24 hours’ notice to them. On search 
or inspection a party is not allowed to 
take copies, but only notes of such| 
search or inspection. 

The order, therefore, that I make is 
that the applicant, Leslie Newman 
Bird, is at liberty to inspect the deposi¬ 
tions cf Ray Bahadur Dwarkauath 
Chakravarti and Gopalchandra Chakra- 
varti, recorded upon their examination 
under S. 195, Companies Act, by the 
Registrar in Insolvency. The order is 
personal to the Deputy Commissioner 
of Police making the application. He 
may not take copies, but be may make 
notes of his inspection, and in so doing 
he may not reproduce verbatim any 
portion of tbe deposition however brief. 
For the purposes'of obtaining inspec¬ 
tion Mr. Bird may be attended by 
his solicitor, but the actual inspection 
must be by Mr. Bird alone, and neither 
the solicitor nor any other person will 
be entitled to inspect under this order. 
The Registrar will make the necessary 
arrangements. Before inspection there 
must be 24 hours’ notice to all the 
parties to the summons. No order as 
to costs. 

s.n./r.K. Application allowed. 
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S. K. Ghose, J. 

(liai) Satish Chandra Chaudhuri — 
Plaintiff—Appellant. 

v. 

( Maharaja) Sasi Kanta Acharjya 

Chaudhuri and others —Defendants 
Respondents. 

Second Appeal No. 439 of 1928, Deci¬ 
ded on 13th February 1930. 

Civil P. C., S. 2 (12)—Statutory defini¬ 
tion of meine profit* include* intere*t. 

P, having obtained a decree for recovery of 
possession of property, instituted a suit for 
mesne profits for a period of two years prior 
to tho delivery of possession with interest from 
tue date of the suit. The trial Court awarded 
a sum as mesne profits and allowed iotjrest 
only from the date of the decree, giving uo 
reasons for net awarding interest previous to 
tho decree. 

Held: that the statutory definition of mesne 
profits inoludod interest. P was entitled to 
interest prior to the decree as the trial Court 
assigned no reason for refusing it. But as P 
had asked for interest from date of suit only 
he could recover that only and no more: A.I.R. 
1920 P.C. SCO, A. I. R. 1930 P.C. 82, 27 Cal. 
951, Rtf. [P 526 C 1] 

Jotindra Nath Sanyal and Probodh 
Nath Sanyal —for Appellant. 

Jooesh Chandra Roy and Sachindra 
Kumar Roy —for Respondents. 

Judgment.—This appeal arises out 
of a suit for mesne profits. The plain¬ 
tiff brought the original title suit in 
1913, obtained a final decree in 1920, 
and delivery of possession in execution 
thereof in 1921. The suit for mesne 
profits was brought in 1922 in respect 
of the years 1326 and 1327 when the 
appeal was ponding in the High Court. 
The defence of the landlord-defendants 
i9 that mesne profits should be calcula¬ 
ted on rent basis and not on profit basis. 
The defence of the tenant-defendants is 
that they were bona fide inducted into 
the land and that the profits claimed 
were too high. The plaintiff put his 
claim at Rs. 3,994. The trial Court 
made a calculation of mesne profits on 
the produce basis and fixed the amount 
at Rs..616-8-0 which was to be realized 
from defendants 8 to 12, being the 
tenants and some of the landlords. Both 
sides appealed. The landlord-defendants 
8, 11, and 12 contended that tliey were 
not liable to mesne profits on produce 
basis. Tho tenant-defendants conten¬ 
ded that the amount should be further 
reduced. The plaintiff on the other 
hand contended that the assessment 


made by the trial Court was too low, 
that the principle of assessment made 
by the trial Court was wrong and that 
further he was entitled to interest. 

The learned District Judge who heard 
the appeal dismissed both appeals. The 
present second appeal is preferred by 
the plaintiff. Tho defendants also pre¬ 
ferred a second appeal, but were unable 
to get it admitted under O. 41, R. 11, 
Civil P. C. 

In this appeal it is contended that 
the lower appellate Court was in error 
in following the principle upon which 
mesne profits should be calculated. This 
principle has been the subject of receut 
decision by the Judicial Committee in 
two cases, namely, Gurudas Kundu v. 
Hemendra Kumar Roy, (!) and Tlarr'i 
Kempson Gray v. Bhayu Mian ( 2). It 
is there laid down that the statutory test 
of mesne profits is not what the plain¬ 
tiff has lost by his exclusion, but what 
the defendant has or might reasonably 
have made by his wrougful possession. 
It is pointed out that the learned Dis¬ 
trict Judge in his judgment relies on 
the fact that the plaintiff himself was 
only a rent receiver and he, therefore, 
considered that it was not necessary to 
calculate the profits to a nicety. It is, 
therefore, contended that the matter 
should bo remanded to the lower appel¬ 
late Court, for further consideration. 
It appears, however, that the trial Court 
did base its decision upon a calculation 
of profits made upon evidence. It relied 
principally upon the evidence of the 
defendants’ witness Nidas Mandal. The 
learned District Judge refers to this 
and he says that it is not possible for 
him, not having seen the witnesses, to 
say that any other witness was more 
reliable. It is pointed out that Nidas 
Mandal, although he was a witness 
cited by the talukdar defendants, depo¬ 
ses to the profits being at a lower rate 
than what is deposed to by the other 
defendant witnesses. But in any oase 
it is a matter of evidence, and upon this 
point the learned District Judge has 
concurred with the trial Court. To 
this extent the findings of the trial 
Court cannot bo assailed in second 
appeal. It is further pointed out on 

U) A - I- R- 1929 P. 0. £00=121 I. C. 525=59 
I.A. 290=57 Gal. 1 (P.O.). 

(2) A. I. R. 1930 P, C. 82=121 I. C. 540=57 
I.A. 105 (P.C.).- 
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the other side, that it .has been found 
that the talukdar defendants actually 
received only a money rent and the 
plaintiff himself was only a rent re¬ 
ceiver. No doubt it is also found that 
the talukdars were acting jointly with 
the tenant-defendants. But neverthe¬ 
less the fact that the talukdars and the 
plaintiff were both rent receivers can¬ 
not be overlooked. In the case of Harry 
Kempson Gray v. Bhagu Mian (2), it is 
held that when the person in wrongful 
possession of land merely let it to others 
the rental value of the land is the 
proper criterion for ascertaining mesne 
profits. In any case it seems to me that 
though the learned Judge makes refer¬ 
ence to the fact that plaintiff was a 
rent receiver he nevertheless affirms the 
findings of the trial Court which were 
based upon a calculation of the profits 
derived from the produce. I think, 
therefore, no useful purpose will bo 
served by sending 'back the case for a 
fiesh hearing. 

The next point urged in behalf of the 
appellant is that he is entitled ‘to in¬ 
terest. The trial Court has allowed in¬ 
terest on the total amount at the rate 
of 6 per cent per annum from the date 
of the decree till realization. The plain¬ 
tiff claims interest from the date of the 
suit. In the case of Girish Cliunder 
Lahiri v. Shashi Shikharcswar Roy (3) 
it was held that the Court had juris¬ 
diction to reduce interest as it chose, 
because mesne profits are in the nature 
of damages which the Court might award 
according to the justice of the case. In 
that case the decree allowed mesne 
profits, without making mention of in¬ 
terest, and it was hold, having regard 
to the definition of mesne profits that 
interest should be allowed. In the 
present case the Court below gave no 
reasons for refusing to give interest as 
claimed by the plaintiff, and I consider 
no reasons exist. 

In this view the plaintiff is entitled 
to interest-from the date of the suit. 
To this extent the decree of the lower 
appellate Court will be modified. The 
appeal is allowed in part with costs in 
proportion to each party's success in all 
Courts. 

R.M./r.K. Appeal allotted in part . 


(3) [1900] 27 Cal. 961=27 I. A. 110=4 C. W. 
N. G31=7 Sar. 697 (P.C.).- 
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Mukerji and Guha, JJ. 

Barboni Coal Concern Ltd— Appel¬ 
lants. 


v. 

Paricharak and others -- Plaintiffs 
and Defendants—Respondents. 

Appeal No. 290 of 1927, Decided on 
18th February 1930, from original 
decree of Addl. Sub-Judge, Asansole, 
D/- 12th July 1927. 

(a) Hindu law—Religious endowments— 
Shebaits treating property as secular subject 
to religious charge—Principles applicable to 
complete dedication may not apply—Suit by 
one shebait for his share of rent is main¬ 
tainable. 


In cases in which the shebaits have benefi¬ 
cial interests in the dedicated property, and 
such interests descend beneficially and the 
several shebaits are in separate enjoyment of 
their respective interests in severalty it is 
difficult to see why the principles applicable 
to cases of complete dedication should neces¬ 
sarily be applied. 

Where a debutfeer was always treated as one 
of those less perfect dedications in which the 
shebaits have treated the property as seoular in 
all respects but subject to a religious charge a 
suit by one of the shebaits and for his 6hare 
of the rent onlv is maintainable : 41 I. C. 
337, Dist 82 Cal. 129 (P. C.) 9 Ref. 

[P 528 C2] 

(b) Hindu law—Religious endowment— 
Statement that dedication is for benefit of 
family god and increase of debuttcr pro¬ 
perty, does not affect complete dedication. 

A; # statement in tho dedication, that the 
transaction wa9 for the bonefit of the family 
god and with the object of increasing the 
income of tho debutter property, is attributable 
to the notion which unfortunately prevails 
amongst shebaits that their own interests and 
those of the deity are always identical. No 
legal inference that the dedicaton was com¬ 
pletely for religion follows from 6Uoh a state¬ 
ment. [P 529 01] 


(c) Stamp Act, S. 26—Objection under, 
taken for first time in argument in appeal 
—Even if objection is tenable decree cannot 
be set aside. 


An objection by the defendant-appollant th& J 
the lease having been stamped under S. 2^» 
the plaintiff was not entitled to recover any¬ 
thing in excess of the amount for which the 
stamp was paid, was not takon in tho Court 
below or in the memorandum of appeal. 


Held : that it is not an objection, oven 
though tenable, on which the decree should be 
set aside. [P530 C 1] 


S. C. Basak, Jitendra Nath Roy, Hira 
Lai Ganguly, Debcndra Nath Bhat- 
tacharjee for Sudhansu Sehkar Kar-~ 
for Appellants. 

Panchanan Ghose and Durga Das Roy 
—for Respondents. 
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Judgment.—The suit out of which 
this appeal has arisen was instituted by 
the plaintiff for recovery of royalty, 
interest and cesses from the defendant 
from 14th April 19L8 to 13th April 
1924 under a mining lease executed in 
favour of the predecessor of the latter 
on the 24th May 1901. The lease was 
granted by four persons as shebaits and 
servitors of a deity Gopinath Jiu 
Thakur. The plaintiff is one of them and 
claimed a fourth share of the dues 
making the other three co3harers pro¬ 
forma defendants in the suit. The suit 
has been decreed for tho amount claimed 
with a very small deduction. The 
principal defendants are the appellants. 

To deal with the contentions that have 
been urged in this appeal a few facts 
have to be stated. The deity Gopinath 
Jiu Thakur is the family deity of the 
plaintiff and tho pro-forma defen¬ 
dants. They jointly gave a lease 
and in the kabuliyat thereof the follow¬ 
ing recitals appear : the translation of 
the recital as it appears in the paper- 
book is not quite happy, and a more 
accurate translation of it is to be found 
in the judgment of the Privy Council iu 
a litigation between the lessors and the 
original lessee which is reported in 
Tricomdas Cooveri v. Gopinath]i (l). 

On n proposal boing made to take a settle¬ 
ment of the rights of your family deity in 
this mouzah for the purpose of raising coal 
from bolow tho surface of tho said mouzah by 
making pits, you for the benefit of your family 
god and with the object of increasing the 
inoome of tho debiutter proporfcy, are making a 
settlement with me of the right and iutorost 
in the mouzah to tho extent by your family 
doity. ' 

Immediately before this there was 
another recital and on this a good deal of 
stress has been laid on behalf of' the 
appellants that the mouzah is the rent 
free property of the said family god. Two 
of the paragraphs embodying the con¬ 
ditions of the lease have also to be re- 
ferred to, namely para. 1 and para 17; 
IQ the former certain rates of com- 
mission are mentioned as being payable 
for and to the extent of the interest of 
the said family god, and in the latter 
it was declared that the lessees are the 
sole heirs of three persons their an¬ 
cestors. In the schedule to the kabu- 
liyab the whole mouza and no particular 
share or portion of it was described. 

^ l J? I7J 41 0aL 759=89 I. 0. 156=44 I. 0 


The v lease therefor proceeded upon the 
assumption that the family god Gopi¬ 
nath Jiu Thakur was the 16 annas 
owner of the mouza but it is now an 
admitted fact that the interest of the 
said family deity does not extend be¬ 
yond an eight annas share. Prior to 
the lease there were two litigations, 
one commenced in 18S4 and the other 
in 1895. The former was a suit for rent 
instituted by the predecessor of the 
lessors against certain other persons in 
respect of some lands of the mauza 
on the allegation that the latter.or their 
predecessors had been possessing an 
eight annas share of the lands under a 
settlement from him. The defendants 
in that suit denied that the relationship 
of landlord and tenant ever subsisted 
between ths said plaintiff aud them¬ 
selves, and asserted that they were in 
possession of eight annas share of the 
mouzah as shebaits of their own family 
deity of the same uame, viz., Gopinath 
Jiu Thakur. The suit succeeded in the 
trial Court but was dismissed on appeal. 
The other litigation was a suit for de¬ 
claration of title and for other reliefs 
instituted by the successful defendants 
in the rent suit against the said four 
lessors on the allegation that Gopinath 
Jiu Thakur the family god of the said 
successful party was the owner of an 
eight annas share of the mouza and 
that they are entitled to the said share 
as shebaits. The said lossors were 
worsted in this litigation both in the 
trial Court and in tho appellate Court 
and their opponents were successful. 
In one of bhe'paragraphs, viz., para. 5 of 
the kabuliyat, which forms the subject- 
matter of the present suit and to some 
of the terms whereof reference has al¬ 
ready been made, it is stated : 

"I have looked into the suits No. 21 of 1834 
in the Court of tho Munsif and No. 123 of 
1834 in tho Court of tho Judge oonoerning 
your right to tho said mouza Manoherbahai. - * 

These two numbers are those of the 
suit and the appeal in the former of the 
two litigations. There is, however, no 
reference to the other litigation namely 
to the title suit aforesaid. In 1908 the 
original lessee Bhoja was sued under 
the lease for royalty etc. for a certain 
period by three of the lessors as she- 
bails and servitors of the god Gopinath 
Jiu with the fourth lessor as pro forma 
defendant and this litigation went up 
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to the Judicial .Committee whose judg¬ 
ment therein has already been referred 
to. In 1908 Bhoja’s interest under the 
lease was transferred to Messrs. Laik 
Banerjee and Co. who took three leases 
from the successful party in the afore¬ 
said title suit-, viz , the eight annas 
sharers as shebaits of their own family 
god Gopinath Jiu Thakur. This S annas 
share they obtained under the follow¬ 
ing three leases of a 2 annas share by a 
lease dated 24th January 1908, a five 
annas share by a lease dated 10th 
August 1908, and a one anna share by 
a lease dated 5th September 1908. Laik 
Banerjee and Co. became insolvents and 
the official assignee in whom their in¬ 
terests vested transferred the lease¬ 
hold to the defendants in the present 
suit. In 1914 the defendants further- 
purchased the interest of one Radha 
Ballav Mukerji who had obtained some 
interest in the mouzr from the sup- 
perior landlord the Raja of Pachette 
and later on in 1918 they .obtained a 
further lease from the Raja of Pachete 
himself. 

The appellants’ first contention is 
that the suit instituted as it was by 
one of the shebaits and for his share of 
the rent only was not mnintainable. 
They rely in this behalf upon the deci¬ 
sion of this Court in the case of 
Narendra Nath Kumar v. Atul Chandra 
Banerji (2) in which it was held on a 
consideration of various authorities 
bearing upon the point that where the 
administration of the trust is vested in 
several trustees they all form, as it 
were but one collective trustee and they 
must exercise all the powers of their 
office in their joint capacity. The learned 
Judges appear to have upheld the view 
of the lower CDurt in that case that 

“the shebaits aro not cosharers but co- 
worshippers and any family arrangement at 
which they may have arrived amongst them¬ 
selves cannot c nfcitle them to treat the debut¬ 
ter property as personal property and to sue 
personally for their share of the rent payable 
to the idol.** 

The ca9e itself was one in which the 
plaint was framed under S. 148-A, Ben. 
Ten. Act, for recovery of a share of the 
rent payable to the deity on the allega¬ 
tion that the plaintifis therein were in¬ 
terested to the extent of that share. 
The native of the dedication in th at 

(2) [1918] 411. C. 837. 


case does not appear but the decision 
proceeded on the footing that it was : 
“impossible- to maintain the position that 
they (i. e. the plaintifis) have an interest in 
the land to the extent of one-fourth share and 
that cn that basis they are entitled to collect 
one-feurth share of the rint from the tenant 
defendants.*' 

Now it cannot be disputed that there 
may be dedication of a partial, incom¬ 
plete or qualified character. In the 
cas e Maharaja Jayadindra Nath Roy 
Bahadur v. Rani Uemanta Kumari (3) 
Arthur Wilson observed : 

‘There is no doubt that an idol may be re* 
garded as a juridicial person capable as such of 
holding property though it is only in an ideal 
sense that property is so held, And probably 
this is the true legal view when the dedication 
is of the completest kind known to law. But 
there may hi religious dedications of a less 
complete character. The ca*e of Sonatan By 
sack v. Srecmulty Juggat Soondrec Dossec (4) 
and Ashutosh Dutt v. Doorga Charan Ghat • 
terjec (5) are instances of less complete dedica¬ 
tion? iu which notwithstanding a religious de¬ 
dication property descends (and descends bene¬ 
ficially) to heirs, subject to a trust or oharge 
for th j purpose of religion. Their Lordships 
desire to speak with caution, but it seems pos¬ 
sible that there may be other cases of partial 
or qualified dedication not quifco so simple as 
those to which reference bas been made.” 

In cases in which the shebaits have 
beneficial interests in the dedicated 
property and such interests descend 
beneficially and the several shebaits 
are in separate enjoyment of their res¬ 
pective interests in severalty it is 
difficult to see why the principles ap¬ 
plicable to cases of complete dedication 
should necessarily be applied. Not 
to travel beyond the record of this 
case, we find that the defendants 
predecessors Laik Banerjee and Co., 


took three separate leases of two annas, 
five annas and one anna of the eight 
annas share of the rival deity Gopinath 
Jiu Thakur. The suit of 1908 which 
went up to the Judicial Committee and 
to the judgment, in which case reference 
has already boon made, three of these 
shebaits were.the plaintiffs with the 
fourth one as the pro forma defendant. 
The suit was for recovery of the royalty 
duo to the extent of the entire share of 
the family deity minus Rs. 4,000 which 

the said fourth brother had realized on 
account of his share. Along_jwith__the 

(3) [1905] *2 dal. 1*9=31 1. A. 203=d bar. 

(4) [ 1859^*8 M. I. A. 66=2 Suther. 37=1 Sar. 

(5) [1880?’?Cal. 43S=6 I. A. 182=8 Suther. 

C94=4 Sar. 58 (P.C.). 
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present suit was tried another suit 
which one of the other lessors had 
instituted against the defendants for 
his one-fourth share of the rent under 
the lease and the defendants have now 
paid him off separately. The collections 
made by the four lessors have not al¬ 
ways been joint ; there is evidence of 
this fact on the present record and it 
is also expressly stated to have been so 
in the judgment of the Judicial Com¬ 
mittee already cited. It is true that in 
the kabuliyat the statement was made 
that the transaction was : 

“ for the bjnefit of the family god and with 
the object of increasing the income of the de¬ 
butter proparty.” 

But this statement is attributable to 
the notion which unfortunately pre¬ 
vails amongst abebaits that their own 
interests and those of the deity are al¬ 
ways identical. No legal inference 
follows from such a statement. Our 
attention has been drawn to the deposi¬ 
tion (Ex. H-l) of Gokula Nanda Thakur 
in the suit of 1903 in which he stated 
that the income of the mouzah cannot 
be.spent for the personal purposes of 
the shebaits and the whole income has 
to bo credited to the debutter fund and 
further that neither the properties nor 
the profits of the debutter had been 
divided amongst the shebaits. The 
present plaintiff was a co-plaintiff with 
Gokula Nanda Thakur in the suit of 
1908, and the admissions made by the 
latter in that suit are admissible 
against the present plaintiff, but they 
have never been put to him to give an 
opportunity of explaining them. It has 
been proved in the case that the pre¬ 
sent debutter was always treated as 
one of those less perfect dedications in 
which the shebaits have treated the 
property as secular in all respects but 
subject to a religious charge. We are of 
opinion therefore that the suit as based 
on the contract embodied in the lease 
was maintainable, and as the other 
lessors have not disputed the plaintiffs’ 

“S'.”S? 49 9hebait - he cannot 

fail on this first contention of the an- 
pellanfcs. r 

The second ground urged is that the 

plaintiff cannot recover on the footing 
that his family god has 16 annas title. 
J.his ground has been sought to be 
supported on two reasons : first, be¬ 
cause the defect in the title was not 
1930 C/67 & 68 


disclosed, and second because, in conse¬ 
quence of dispossession by title para¬ 
mount the defendants and their prede¬ 
cessors had to attorn to others. As to 
non-disclosure of title the point urged is 
that nothing was said at the time of 
the lease about the title suit of 18So 
which had conclusively established that 
the title of the plaintiffs’ family god 
Gopinath Jiu Thakur did not extend 
beyond an eight annas share. The evi¬ 
dence and circumstances bearing on 
this question have been placed before 
us in great detail. 

The suit in 1884 and the appeal 
which arose out of it were specifi¬ 
cally referred to in para. 5 of the 
kabuliyat. In Ex. F-l, the judgment 
of the trial Court in that suit, is 
set out the claim of the other eight 
annas sharers and in Ex. F-4, the judg¬ 
ment of the appellate Court, the claim 
is set out in great detail together with 
the evidence that supported it. The 
specific mention of this litigation in the 
kabuliyat coupled with the recital'there- 
in to which reference has already been 
made leaves no doubt in our minds that 
the defendants’ predecessor Bhoja was 
fully apprised of the fact that the title 
of the plaintiffs’ family god could not 
with safety be taken as extending be¬ 
yond eight annas. The mention of liti¬ 
gation in the kabuliyat makes all sup¬ 
position of concealment impossible. 
W e also think that the papers of the 
suit of 1895 were made over to Bhoja 
as the plaintiff alleges. The omission 
of any reference to the suit of 1895 
was, in our opinion, due to the fact that 
Bhoja was not willing to have docu¬ 
ments in which an eight annas title of 
the lessors would be conclusively shown 
but rather to leave the extent of their 
title in a doubtful state so that he 
might try his luok with the remaining 

lu X a T 3 - h ° lders ’ Ifc is Emitted 

that he obtained possession under the 
lease and it seems that that was all 
that he want ed then. The mention of 
the suit of 1884 was on the other hand 
necessary and was considered sufficient 
to protect the lessors from a charge of 
fraud and concealment that Bhoja might 
subsequently bring forward. We hold 
that the lease was taken by Bhoja with 
knowledge of the real extent of the 
iessors title. In this vietf of the 
matter the second reason on whioh fch 0 
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appellants' contention is based need not 
be considered. 

The third contention urged on behalf 
of the appellant is that the lease having 
been stamped under S. 26, Stamp Act, 
the plaintiff was not entitled to recover 
anything in excess of the amount for 
which the stamp was paid. This objec¬ 
tion was not taken in the Court below 
and as pointed out by the Judicial Com¬ 
mittee in the case of Laclimi Narayan 
Agancalla v. Braja Moliun Singh (6), 
is not an objection, even though tenable, 
on which the decree should beset aside; 
if there is no proper stamp on the docu¬ 
ment it may be put on afterwards on 
payment of a penalty, and the instru¬ 
ment then becomes effective under 
S. 35 (a). The ground, therefore, should 
not be upheld. The result is that in 
our judgment the appeal fails and it is 
accordingly dismissed with costs. 

The objection that the full amount of 
the plaintiffs’ claim is not claimable in 
view of the stamp which the instru¬ 
ment of lease bears was not taken 
either in the Court below, or even in 
the memorandum of appeal to this 
Court. It was subsequently put for¬ 
ward by way of an additional ground, 
which, however, was permitted to be 
urged. Assuming that it would be right 
for us to move in this matter now, we 
find from the kabuliyat that the lease 
does not purport to be a lease in perpe¬ 
tuity, but is a lease for which no term 
is fixed. The lease therefore is one 
under Art. 35, Cl. (a), sub-Cl. (iv), Sch. 
1, Stamp Act, and inasmuch as it was 
on a stamp of Rs. 471, a royalty far in 
excess of what has boon claimed could 
be claimed under the lease. There is no 
substance in the objection and it is 
accordingly overruled. 

M.N./r.K. Ap>peal dismissed. 

(G) A. I. R. 1924 P. C. 221 =82 I. C. 7S9 =51 
I. A. 332=4 Pat. 34 (P. C.). 
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Suhrawardy and Jack, JJ. 

Sonaulla Karikar —Appellant. 

v. 

Abu Sayad Maliammad Ismail —Res¬ 
pondent. 

Appeal No. 1190 of 1927, Decided on 
30th April 1929 against appellate decree 
of Sub-Ju(|ge, Faridpur, D/- 7th March 
1927. 


( a) Transfer of Property Act, S. 101 - 

Absolutely —Meaning explained. 

The word “absolutely" is used in S. 101 
to indicate that the interest in whioh the 
encumbrance should merge must be the ab¬ 
solute interest and not a limited one. And the 
incumbrancer must become entitled to the ab¬ 
solute interest : 34 All, 263 and A. 1. R. 1922 
Bom. 211, Dist. [p 531 C 1] 

(b) Transfer of Property Act, S. 53- 
Transaction vitiated by fraud—Effect on 
parties. 

Where the transaction is vitiated by fraud, 
it affects not only the right of the party to the 
fraud, but even an innocent party who was 
apparently not a party to the fraud.[P 531 C 2] 

(c) Transfer of Property Act, S. 101, Ex¬ 
ception-Cases where there will be no ex¬ 
tinction of charges explained. 

The exceptiou to S. 101 provides two circum¬ 
stances which make the earlier part of the 
section inapplicable. The first is that the 
encumbrancer declares, by express words or 
necessary implication, that his encumbrance 
shall continue to subsist-; secondly, that such 
continuance would be for his benefit. In either 
of these cases, the soction says that there will 
be no extinction of the charge : Toulmin v. 
Steere (1317), 3 M. E.R. 210, Diss. from; 10 Cal. 
1035 (P.C.) and 7 ill. H. C. 229, Rcl. on. 

[P 532 0 1, 2] 

Syed Nasim Ali— for Appellant. 

Rupendrakumar Hitter —for Respon- 
dent. 

Suhrawardy, J. —The predecessor of 
defendants I to 4 borrowed a sum of 
Rs. 55 from the plaintiff in January 
1915, and executed the mortgage bond 
in suit. In November 1916 the mort¬ 
gagors sold the mortgaged property 
to defendant 5. In December 1916 
they sold the same property to the 
plaintiff mortgagee for Rs. 300, out of 
which Rs. 123 was paid in cash to the 
mortgagor and Rs. 177 was credited to¬ 
wards the mortgage of 1915. The mort¬ 
gagors put the plaintiff .in possession 
of the property. Thereafter, defendant 
5 brought a suit in 1923 against the 
plaintiff for recovery of possession of 
the property and succeeded in obtaining 
a decree, in execution of which the 
plaintiff lost possession of the property. 
That litigation ended on 27th June 1925, 
and, on 29th August 1925, the plaintiff 
instituted the present suit on the bond 
of January 1915, for recovery of the 
amount due under it. Defendant 5 
entered appearance and contested the 
suit and the only defence with which 
we are now concerned is his contention 
that the plaintiff’s mortgage bond of 
1915 is no longer operative and the 
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mortgage lien has been extinguished by 
the plaintiff's purchase of the property 
in December 1916. The trial Court 
overruled this objection and also other 
objections taken on behalf of the defen¬ 
dants and allowed the plaintiff a partial 
decree. The plaintiff and defendant 
5 both appealed and the learned Subor¬ 
dinate Judge gave effect to the objection 
taken by defendant 5 on the ground 
stated above and as a result allowed 
the defendant’s appeal and dismissed 
the plaintiff’s appeal without discussing 
the other questions raised in this case 
which in view of his judgment were not 
considered necessary. The plaintiff is 
the appellant in this case and it is argued 
on bis behalf that the view of law 
taken by the lower appellate Court is 
erroneous. 

The learned Subordinate Judge has 
relied on S. 101, T. P. Act and held that 
the plaintiff having purchased the mort¬ 
gaged property in December 1916, the 
mortgage charge was extinguished, and 
hence the plaintiff is not entitled to 
maintain the suit on the mortgage bond 
of 1915. In my judgment, this view of 
the law, in the circumstances of the 
case, cannot be supported. According 
to the facts as stated above, in Decem¬ 
ber 1916, when the mortgagors sold the 
property to the plaintiff, they had no 
subsisting title to it, and, therefore, 
they could pass no title to the plaintiff. 

S. 101, T. P. Act says that, where the 
owner of an incumbrance on immova¬ 
ble property becomes absolutely entitled 
to that property, the encumbrance shall 
be extinguished. The principle underly¬ 
ing this section is an application of the 
well-known doctrine of merger. Where 
the full interest and'the limited interest 
coalesce, the limited interest is exting¬ 
uished. But in the present case there 
was no combination of the two interests. 
The word “absolutely” is used in the 
section to indicate that the interest in 
which the encumbrance should merge 
must be the absolute interest and not a 
limited one. And the incumbrancer 
must become entitled to the absolute 
interest. The property in this case had 
already been purchased by defendant 
5 and so fcha plaintiff did not become 
entitled to the property. Hence S. 101, 

T. P. Act, has no application to the pre¬ 
sent case. 

Another point of.view is that the sale 
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by the mortgagors to the plaintiff in 
December 1916, was a fraudulent trans¬ 
action. The mortgagors had, a few days 
before the sale, already parted with 
their interest in the property by sale to 
defendant 5. Fraud perpetrated by a 
party to the transaction will not give 
it validity except in the case of a sub¬ 
sequent holder of the property in good 
faith and for valuable consideration. 
Where the transaction is vitiated by 
fraud, it affects not only the right of 
the party to the fraud, but even an 
innocent party who was apparently not 
a party to the fraud. The law is thus 
stated in Ghose’s Mortgage, 5bh Edition 
Vol. 1, p. 487 : 

“Where a release hag been obtained by fraud 
or misrepresentation, it will, of course, be in¬ 
operative as between the parties, and the mort¬ 
gagee would be restored to his original position 
on discovery of such fraud or misrepresenta¬ 
tion. And this right may be exeroised even 
against a person who is innocent of the fraud, 
provided he has not given any valuable consi¬ 
deration." 

that is, subsequent to the fraud and 
in the honest belief of the genuineness 
of the transaction. But it is difficult 
to hold that defendant 5, though not 
a party to the fraud, was not privy 
to it or did not help the mortgagor in 
practising the fraud on the plaintiff. He 
purchased'the property before the plain¬ 
tiff, but did not take possession of it. 
His document was registered many 
months after it was executed. So that, 
on the date when the plaintiff pur¬ 
chased the property and obtained pos¬ 
session of it, he had no reason to be¬ 
lieve that the mortgagors had lost their 
interest in it and were not, therefore, 
in a position to pass it. This the 
mortgagors could only do because of 
the negligence or intentional omission 
by defendant 5 to take possession of the 
property when he purchased it. On 
this ground also defendant 5 is not 
entitled to suoceed. Then again, when 
defendant 5 purchased the property, he 
took it subject to the plaintiff’s mort¬ 
gage. He oannot get rid of it by the 
fraudulent act of the mortgagors. 

The learned Subordinate Judge hag 
relied upon the decision in Jugal 
Kishore v. Bam Narain (I) in support 
of his view. Without admitting the 
correctness of that decision, in view of 
the recent decisions in England a3 well 


i . 


(1) [1912] 31 All, 268=13 1. 0. 619. 
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as in India, I am of opinion that the 
facts of that case distinguish it from the 
present case. In that case the mort¬ 
gagee had purchased the property and 
at the date of the purchase had become 
absolutely entitled to it. His right to 
retain it was subsequently defeated by 
the pre-emptor. It does not appear 
from the report, but it may be presumed 
that the mortgagee was paid back by 
the pre-emptor the amount of the con¬ 
sideration paid by him for the purchase 
of the property. That was a case in 
which the mortgagee had become ab¬ 
solutely entitled to the property, though 
for a short time and therefore the 
principle of S. 101 might be said to ap¬ 
ply. Reliance has also been placed on 
behalf of the respondent on the case of 
Bai Rena v. Vali Mahomed Miya 
Mahomed (2), which follow the Allaha¬ 
bad decision. In that case, the mort¬ 
gagee had purchased a wakf property 
and subsequently lost title to it. There¬ 
after the mortgagee wanted to enforce 
his previous mortgage. The learned 
Judges held that there were circum¬ 
stances indicating that, at the time of 
the purchase, the mortgagee had the 
intention of not enforcing the mort¬ 
gage and, therefore, lost his right under 
the mortgage by the sale. The ques¬ 
tion, as to whether the mortgagee be¬ 
came absolutely entitled by his pur¬ 
chase, was not discussed. I am not 
quite sure that the decision on the 
facts of that case can be supported in 
view of the law which I will presently 
discuss. 

Section 101, T. 'P. Act, contains a 
proviso or exception in the light of 
which cases of this nature have to be 

considered. It says: 

“ Unless he declares, by express words or 
necessary implication, that it shall continue 
to subsist, or such continuance would be for 
his benefit. ” 

As I read the section, it seems to me, 
having regard to its punctuation, that 
the , exception provides two circum¬ 
stances which make the earlier part of 
the section inapplicable. The first is 
that the encumbrancer declares, by 
express words or necessary implication, 
jthat his encumbrance shall continue to 
'subsist; secondly that such continuance 
'would be for his benefit. In either 
of these cases, the s ection says that 

(2) A. I. R. 1922 Bom. 211=70 L C. 912= 
45 Bom. 1009. 


there will be no extinction of the 
charge. The cases which have held 
that the non-application of the sec¬ 
tion depends upon the presence of 
the intention at the date of the 
combination of the two interests, have 
overlooked the last clause of the section, 
which is in the disjunctive. Omitting 
the words with which we are not con¬ 
cerned, the section will stand thus: 
Where the owner of a charge or other 
encumbrance on immovable property 
is or becomes absolutely entitled to 
that property, the charge or encum¬ 
brance shall be extinguished, unless 
such continuance (continuance to 
subsist) would be for his benefit. This 
construction has been accepted by the 
learned author in Ghose on the Law of 
Mortgage, at p. 524. This view is in 
accordance with the present law in 
England and the law which was laid 
down in India many years ago. A con¬ 
trary rule was dogmatically enunciated 
in the case of Toulmin v. Steere (3): 
This case has been severely criticized 
in England and has been held to be 
inapplicable in India by the Judicial 
Committee in Gokaldas Gopaldas v. 
Puranmal Premsukhdas (4) in which 
their Lordships, though on a different 
set of facts, say: 

" The ordinary rule is that a man having a 
right to act in either of two ways should bs 
assumed to have acted according to his in¬ 
terest. ” 

The present enunciation of the law 
will be found in Fisher on Mortgage, 
6 th Edition, para. 1528. After discus¬ 
sing the subject, the learned author 
remarks: 

•* It is submitted that in all such cases the 
prima facie inference now is that the charge is- 
kept alive because it is obviously for the bene¬ 
fit of the purchaser of the equity of redemp¬ 
tion that it should be, which is always a strong 
ground in equity for rebutting the inference 
ol merger. " 

The law in India was laid down in 
1873 by two learned Judges of the 
Madras High Court in Ramu Naikan v. 
Subbaraya Mudali (5), approvingly 
noticed by the Judioial Committee in 
Gakaldas’ case (4). The facts there are 
not very dissimilar to those of the pre¬ 
sent case. In that case, the mortgagee 
had subsequently purchased_in execu- 

( 3 ) [ 1817 ] 3 M. E. R. 210=36 E. R. 81— 

17 R. R. 67. „ , ... , 

(4) [1884] 10 Cal. 1035=11 £ A. 126-4. 

Sar. 543 (P.O.). 

(5) [1873] 7 M. H. C. 223. 
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fcion under a money claim of his the 
mortgage property, and it was held 
that ho could still use his mortgage as 
a shield against the claims of the mort¬ 
gagees subsequent to his original mort¬ 
gage. In any view of the case I am of 
opinion that the decision of the Court 
below that the plaintiff's right as mort¬ 
gagee had become extinguished by his 
purchase of the property in 1916 is 
erroneous and should be reversed. 

The result is that this appeal is al¬ 
lowed, the decrees of the Court below 
in both the appeals before it are set 
aside and the case remanded to that 
Court for consideration of other points 
-which were left undetermined by the 
learned Judge because of the view of 
the law he took on the first point 
urged hefore him. Costs will abide the 
result. 

Jack, J.—I agree, 

y.B./R.K, Case remanded. 


A. I. R. 1930 Calcutta 533 

Page, J. 

Farey Eossein J/t'r—-Pcfendant—Ap¬ 
pellant. 

Y. 

Nagendra Kishore Roy Choudhury and 
others —Respondents. 

Appeal No. 1221 of 1928, Decided on 
7th March 1930, against appellate de¬ 
cree of Sub-Judge, 4th Court, Mymen- 
singh, D/- 21st January 1928. 

(a) Bengal Tenancy Acl (8 of 1885), S. 
105 Two.plots held under one landlord— 
Decree with regard to one operates as res- 
judicata in other if parties to suits under 
S# 105 same and sued in same capacities. 

Tho deoreo of tho Court under S. 105 with 
regard to one of the two plots held by tenants 
uader ono landlord is binding on the tenants 
And operates as res judioata with regard to the 
-other plot if the parties to the subsequent suit 
under S. 105 and tho oapacity in which they 
are sued is the same. [P 533 q 2 ] 

Bengal Tenancy Ac* (8 -of 1885), S. 
105— Decree” should not direct different 
cosharer-tenantsj to hold at different rates. 

? sn jf« Undar S. 105, a decrco which re¬ 
sults In different oosharer tenants holding the 
same at different rates of rent is not a oorreot 
deorae, [p 633 0 3] 

Birendra Kumar Da—for Appellant, 

Annada Charan Karkoon — for Res- 
•dents. 

Judgment.—In this suit the plaintiff 
is the landlord of certain lands in a 
village in two plots of whioh the defen. 
danbsara the tenants. In respect of the 


plot io suit the plaintiff brings a suit 
for rent at Rs. 45-1-9 per annum 
including cesses on the basis of a decree 
obtained against all the defendants un¬ 
der S. 105, Ben. Ten. Act. The defen¬ 
dants contend that they are nob bound 
by that decree under S. 105, because 
two of the defendants at the time were 
minors and were not duly represented 
in that proceeding. The lower appel¬ 
late Court has held that at the time of 
the S. 105 proceedings the two defen¬ 
dants who wore alleged to be minors 
were majors, and gave a decree for the 
plaintiff at the rate 'which he claimed 
against all the defendants. It was con¬ 
tended in the lower Courts and also on 
this appeal that the question whether 
at the time of the S. 105 proceedings the 
two defendants were majors or minors 
was determined by the previous suit 
between the sama parties in respect of 
the other plot which they held qnder th$ 
plaintiff. 

It appears that after the decree, 
in the S. 105 proceedings a suit was 
brought for rent settled in those 
proceedings iq respect of the other 
plot by the plaintiff against the Same 
defendants, and it is contended that! 
inasmuoh as in that suit the parties 
were tho same and the capacity in 
which they were sued was the same, 
the question whether the 105 proceed¬ 
ings upon -the minor defendants by 
reason of the fact'that they were minors 
and not duly represented in those pro¬ 
ceedings was a matter substantially in 
issue, which in faob was heard and de¬ 
termined in that suit. Ohink it was, 
and in my opinion that question be¬ 
comes res judicata as against the plain¬ 
tiff. In those circumstances it was not 
open to the Court to hold that those 
defendants were majors at the time of 
the S.?105 proceedings, and, therefore, 
were not bound by those proceedings. 
The effect as against them is that the 
amount of rent must be at the old rate 
of Rs. 22-5-0. It is further urged that 
as against the major defendants the 
suit should be treated as a suit for 
money due for use and occupation, and 
that as against them a decree should be 
passed at the rate of Rs. 45-1-9. In 
my opinion that would’nob be a oorreot 
decree because ib would result in the 
different oosharer-tenants holding at 
varying rates of rent the same plots. 



534 Calcutta Chartered Bank v. Imperial Bank (Lort-Williams, J.) 193Qf 


For these reasons the appeal must be 
allowed, the decree of the lower ap¬ 
pellate Court set aside, and the decree 
of the Munsif varied in the sense that 
there will be a decree against all the 
defendants for the years 1323 and 1331 
B. S. at the rate of Rs. 22-5-0 per year 
with cesses therein at 6 pies per rupee 
and damages at 25 per cent. The plain¬ 
tiffs are entitled to their costs in all 
Courts. 

v.b./r.k. Appeal alloxced. 
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Lort-Williams, J. 

Chartered Bank of India —Plaintiffs. 

v. 

Imperial Bank of India —Defendants. 

Original Civil Suit No. 1053 of 1928, 
Decided on 19th April 1929. 

Civil P. C., O. 6, R. 17 and O. 4, R. 5— 
Amendment applied for after close of case 
setting up new case, entailing great exami¬ 
nations and probably amendment of state¬ 
ments prejudicing certain chances of defen¬ 
dant regarding judgment in their favour— 
Order was passed in the alternative either 
allowing amendment on payment of costs or 
giving judgment without prejudice to plain¬ 
tiff's right of fresh suit. 

Where at a very late stage of the suit that 
is on examination of a number of witnesses for 
both the parties, after several heariugs and 
adjustments and on the case being fixed for 
the final speeches of the counsel, the plaintiff 
applied for an amendment which raised an 
entirely new case, entailing the recall of the 
plaintiffs' witnesses for cross-examination and 
probably the amendment of defendant's writ¬ 
ten statement, further discovery and further 
evidence on both sides, and on the case as it 
then stood, the Court was of opinion that sub¬ 
ject to any argument that may be addressed, 
the defendant was entitled to judgment and 
there was no knowing what the position and 
the result might be after the amendment had 
been allowed, and there was no accrual .of any 
rights which might bo prejudiced by allowing 
the amendment, the Court passed an order 
allowing the amendment on payment of costs 
up to the date of amendment until which pay¬ 
ment all proceedings wore to be stayed or in 
the alternative to hear arguments and give 
judgment on the case as it then stood without 
prejudice to the plaintiff’s right to bring a fresh 
suit on the subject matter of the proposed 
amendment : Blachmore v. Edwards , (1870) 
W. N. 175, Foil. ; Clarapede v. Commercial 
Union Association , (1863) W.R. 2G3; Edevain v. 
Cohen , (1889); 41 Cli . D. 5G3; Budding v. Mur¬ 
doch , (1875) ; 1 Ch. D. 42 ; Raleigh v. Goschen , 
(1898) and 1 Ch. 73, Ref. [P 536 0 1) 

N. N. Sircar and Amir Ali —for Plain¬ 
tiffs. 

Langford James and S. E. Gupta— for 
Defendants. 


Judgment— On 14th October 1927 
the plaintiffs wrote to the defendants, 
claiming certain goods lying in Messrs! 
Kerr Tarruck's godown in the Bengal 
Bonded Warehouse, on which the defen¬ 
dants had placed their name. The de¬ 
fendants replied on the following day 
saying that all the goods in the said 
godown had been pledged to them by 
Messrs. Kerr Tarruck in accordance with 
an arrangement for advances against 
goods pledged, which had been in exis¬ 
tence between them and the said firm 
for some 15 years, and they gave to the 
plaintiffs full particulars about the 
character of the pledge and of their pos¬ 
session and control of the said goods, 
showing that they had been validly 
pledged to them by the said firm. 

Seven months after, viz., on 11th May 
1928, the plaintiffs issued their plaint. 
Therein they stated that they were hol¬ 
ders for value of certain bills of ex¬ 
change drawn by British shippers on 
Messrs. Kerr Tarruck & Co., for the price 
of goods sold to the said firm, and that 
they received from the shipper’s bills 
of lading, etc., as security for the due 
payment of the bills, and that the said 
firm had accepted the bills, and that the 
plaintiffs had made over to the said firm 
the bills of lading, etc., to enable them 
to take delivery of the goods before pay¬ 
ment, in exchange for certain documents 
called trust receipts. By these receipts 
the said firm undertook to hold the 
goods or the proceeds thereof when sold 
in trust for.the plaintiffs. 

In the said plaint they further stated 
that the said firm had stored the goods 
in their godown, and that the defen¬ 
dants had wrongfully taken possession 
of them under an alleged pledge. Fur¬ 
ther that any alleged disposition of the 
goods by the said firm was of no effect, 
the said documents or goods having 
been dealt with by the said firm fraudu¬ 
lently by concealing the terms and con¬ 
ditions on which the goods were held, 
that is to say, that the said firm had 
defrauded the defendants. The written 
statement is dated 27th June 1928. 
Therein the defendants say that for 
many years the said firm had had an 
overdraft account with the defendants 
on the basis of a cash credit agreement 
on the security of the pledge of goods 
which were deposited in a godown over 
which the defendants exercised effective 
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and indisputable control, that the goods 
in dispute were pledged to the defen¬ 
dants in pursuance of the said agree¬ 
ment, that they received them in good 
faith, that there were no circumstances 
to raise a reasonable presumption of 
fraudulent dealing by the said firm, and 
that defendants had no knowledge there¬ 
of. Further that plaintiffs by their 
action permitted the defendants to 
believe that the said firm were owners 
of the goods or entitled to deal there¬ 
with. 

Upon those pleadings, certain issues 
were raised which were settled by me 
on 17th January 1929. A number of 
witnesses were called on behalf of both 
plaintiffs .and defendants, and after 
several days’ hearing, and several ad¬ 
journments their cases were both closed, 
■save and except for counsels’ final 
speech. In the meantime, viz. on 10th 
August 1928, I gave judgment in the 
case of Rahimbux Ashan Karim v. 
Central Bank of India, Ltd. (1), and, on 
28th January 1929, my decision was up¬ 
held upou appeal. The issues raised in 
that case substantially were the same 
as the issues raised in this. And, having 
regard to the evidence given in this 
case, I have no doubt in my mind, sub¬ 
ject to any arguments which may be ad¬ 
dressed to me by learned counsel on 
both sides, that, in consequence of and 
in consonance with that decision, the 
defendants must sucoeed in the present 
case as matters now stand. 

That being the position, the learned 
Advocate-General, on behalf of the 
plaintiffs, has applied to me for leave to 
,amend his plaint and to raise a new 
issue thereon by alleging that the said 
goods were obtained from the plaintiffs 
by the said firm by fraud and the offence 
of cheating, and to rely upon the proviso 
to S. 178, Contract Act. That is to say 
to allege that the said firm had defrauded 
the plaintiffs. 

The applications are made under 
0. 6, R. 17, and 0. 1-1, R. 5, Sch. 1, 
Civil P. C. 0. 6. R. 17, practically is 
a replica of 0. 28, R. 1, of the Rules of 
the Supreme Court in England. In my 
opinion, it is clear that plaintiffs are 
seeking, at this late stage of the pro¬ 
ceedings, to introduce an entirely new 
[case. Ne ither the pleadings, nor the 

(1) A. L R. 1929 Gal, 497=119 I. C. 23=56 
Cal. 367. 


issues raised, nor the evidence, nor the 
arguments throughout have been ad¬ 
dressed to this issue which plaintiffs 
now seek to raise for the first time. 
Their contention advanced in their 
petition that this aspect of the case has 
now for the first time become apparent 
is disingenuous to a degree, because it 
was apparent, if at all, as far back as 
the month of October 1927, when defen¬ 
dants first wrote to plaintiffs setting 
out particulars of their pledge and their 
possession. 

If the amendment is allowed, it 
will entail, as counsel for plaintiffs 
frankly 'admits, in any case, the recall 
of plaintiffs’ witnesses for further cross- 
examination, and probably the amend- 
dment of defendants’ written statement, 
further discovery, and further evidence 
on both sides. I have little doubt that 
in the English Court, such an applica¬ 
tion would be refused if made at this 
stage of the proceedings : see the 
remarks of North J., in Edevain v. 
Cohen (2). Though the.Courts will not 
refuse to allow an amendment simply 
because it introduces a new case, Bud¬ 
ding v. Murdoch (3), it will do so 
where the amendment would change 
the action into one of a substantially 
different character which would more 
conveniently be the subject 'of a fresh 
action: Raleigh v. Goschen (4). Leave 
ia generally refused also, where there 
has been substantial delay »in making 
the application, as in the present case. 
And it is refused, almost invariably, 
where the purpose of the amendment is 
to add a plea of fraud, where fraud has 
not been pleaded in the first instance. 

However, the general tendency for 
many year9 past has been to allow an 
amendment at any stage of the proceed¬ 
ings, if it can be made without injustice 
to the other side—there being no in¬ 
justice if the other sido can be com¬ 
pensated by costs: Per Brett M. R. in 
Clarapede v. Commercial Union Associa¬ 
tion (5)—the object being to avoid, if 
possible, ’multiplicity of legal proceed¬ 
ings. This is not a case where rights 
have accrued to the defendants which 
mig ht be p rojudiced by allowing the 

(2) [1839] 41 Oh. D. 563, *' 

(3) [1375] 1 Ch. D. 42=45 L. J. Ch, 213 = 

24 \V. R. 23. 

(4) . [189S] 1 Ch. 73=67 Lr-J. Ch 59=77 L. T. 

429=46 W. R. 90, 

(5) [1883] 32 W. R. 263. 
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amendment, such for example as might 
have arisen under the law of limita¬ 
tion. 

On the other hand, I am clearly of 
opinion, after hearing the evidence, sub¬ 
ject to any arguments which may be 
addressed to me, that, as the case stands 
now, the defendants are entitled to 
judgment with costs. Whereas, there 
is no telling what their position and 
the result may bo, after the amendment 
has been allowed. 

In Blackmore v. Edwards (6), where 
the plaintiff amended by adding an 
entirely new claim, and at the 
same time abandoned his original 
claim, the amendment was allowed only 
upon condition that the plaintiff 
paid to the defendant all the costs of 
the action up to the date of the amend¬ 
ment, and all proceedings were stayed 
until payment of those costs. 

Substantially the position in thi 3 
case is very similar to the position in 
that, and I propose to deal with this 
matter in the same way, or, if'the plain¬ 
tiffs prefer, I will hear arguments and 
give judgment in this case as it stands 
at present, without amendment of the 
jpleadings, and if I decide that judgment 
must be for the defendants, it shall be 
without prejudice to plaintiffs right to 
bring a fresh suit dealing with the sub¬ 
ject-matter of the proposed amendment 
—whichever counsel think will be the 

cheaper and more convenient course to 
pursue. 

—Y-B./r.K. Order according u. 

(C) [1879] W. N. 175. “ 1 - 
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Costello, J. 

Imperial Bank of India, Ltd. —Plain¬ 
tiff. 


for the same, nothing done subsequently bv 
way of alteration by the Registrar of his own 
accord affects the validity of the documents 
as between the company and the debenture- 
uclaer. rp p i ot 

(b) Words and Phrases—Term “collateral’* 
as applied to security—Test for determina¬ 
tion stated. 

Whether a security is collateral or not de- 
P2nds upon the time of Its operation -and not 
necessarily on the precise moment at which it 
13 8> v en. .. S . 9CU . rifcy may dually be collateral, 
whether it is given at the same time as what 
may be called the principal security or whether 
it is given subsequently, provided only that it 
is intended to take effect and to operate and to 
enure for the banefit of .the person to whom 
it is given, alongside and parallel with the 
other security that has been given: Atliill v. 
Athj!l(lz$0) 1G C/i,D, 211. and Leonino v.Leonino 
(1879) | 10 Ch . D. 460, Foil. Azttm v. Cruick- 
shank (1971), 16 \V. R. 203; National Dank of 
Australasia v. Cherry (1870), 3 P. C. 299 List. 

» r\ * — [P 539 0 2] 

lc) Deed—Construction—Memorandum of 
company and the powers thereunder to 
raise money on security of debenture relat¬ 
ing to immovable property from Imperial 
Bank of India examined—Imperial Bank 
of India Act (47 of 1920), Sch. 1 , Parti, 
Sub-Cls. (5) and (6). 


u Among the objects for which a company was 
to raise money by the issue of shares prefer¬ 
ence, ordinary or deferred, debentures, de¬ 
benture stock, bonds and other securities, and 
to invest the moneys so raised or any part 
thereof, upon any of the investments specified 
in this Memorandum." Upon the securities, 
of the promissory .notes executed by the 
company in favour of its directors who in 
their turn endorsed them in favour of the 
Imperial Bank of India, and also upon the 
securities of debentures issued »by *it in 
favour of the Imperial Bank oraatlng 'charges 
upon all the company's undertakings, pro¬ 
perties and assets including its uncalled 
oapital, the company borrowed money from 
the Imperial ‘Bank of India. The position as 
stated in one of the debentures was this; 
“The company in consideration of . . . now 
paid on loan to them by tho Imperial Bank of 
India against certain securities authorised by 
Act 47 of 1920, do hereby as an integral part 
and collateral security for the said loan 
undertake to pay . . . n 


V. 

Bengal National Bank, Ltd. —Defen- 
dant. 

Original Civil suit No. 1215 of 1927, 
Decided on 26th March 1929. 

(a) Company — Debentures— Issue of de- 
Dentures relating to immovable property 

Registration followed by proper certi¬ 
ficate of registration—Subsequent altera- 
r/ 1 k y *' e 8i*trar of his own accord does not 
affect validity of .debentures between par¬ 
lies to it. 

If after tho issue of debentures relating to 
immovable property by a company, the deben¬ 
ture-holder gets them registered under the 
Companies Act and obtains a proper certificate 


Held: (1) on construction of the clause in 
‘'Memorandum" that the company was em¬ 
powered to raise money by the issue of deben¬ 
tures and invest tho same or any part of it. 

[P 537 0 2] 

(2) that the promissory notes were the ori¬ 
ginal security and the other forms of security 
were when the loans wore given collateral to 
that security so as to fall within tho terms of 
Sch. 1, Part 1, Cls. 6 and 6, of the Imperial 
Bank of India Act. (P 533 0 1] 

(d) Imperial Bank (of India Act) 47 of 
1920 Sch. 1, Part 1 and Pari 2—Scope. 

The specific prohibition as to power to transact 
banking business contained in part 2 of the 
schedule is subject to the provisions contained 
in part 1, Sch. 1 and in sub-.01. (a) read with 
tho operative part of the clause 
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W.W. K. Page, N. N. Sircar and J. 
Langford James —for Plaintiff. 

Sudhir Boy and J, C. Sett — for De¬ 
fendant. 

Judgment.—In this suit the Impe¬ 
rial Bank of India is claiming against 
the Bengal National Bank Ltd., which 
is now in liquidation, a declaration that 
two debentures dated, respectively, 
4th May 1923, and 1st August, 1923, 
constitute charges upon all the under¬ 
takings, property and assets including 
the uncalled 'capital of the defendant 
bank. The plaintiffs are aUo claiming 
an account of what is due to them as 
the holders of those debentures for 
principal, interest and costs, and 
further that the debentures may be 
enforced by the sale of the property and 
the assets of the defendant bank. 

The claim has been resisted by the 
defendants upon the ground that the 
issue and the acceptance of the deben¬ 
tures in question were ultra vires the 
memorandum of the defendant bank, 
and were illegal anl unauthorized or 
at any rate ultra vires so far as.the Im¬ 
perial Bank of India is concerned by 
reason of certain provisions 'in the Im¬ 
perial Bank of India Act, which is Act 
47 of 1920. 


Two further points were also taken 
on behalf of the defendants, viz., that 
the debentures had not been properly 
registered as required by the provisions 
of the Companies Act of 1913, 
and also that, as the debentures were 
not registered in accordance with the 
requirements of the Registration Act, 
S. 17, in so far as they related to im¬ 
movable property, they are unenfor- 
cible. This latter point was readily 
conceded by Mr. Page on behalf of the 
plaintiffs, and Mr. Page admitted that, 
in so far a 3 any of the properties of the 
defendant bank- consists of immovable 
property, that will not have been affec¬ 
ted by operation of the two debentures. 

So far as the other point in connex¬ 
ion with the registration is concerned, 
that is, registration under the Compa- 
nies Act 1913, that has no substance at 

a , . I “. “ y °P inion « as it is clear that the 
plaintiffs did in fact register the deben¬ 
tures at the proper time with the Regi¬ 
strar of Companies, and they received 
from him the proper certificate showing 
that such registration had taken 
place, and, by the terms of S. 114 


Companies Act, that certificate is con¬ 
clusive. Therefore, it must be taken 
that all necessary formalities in regard 
to the registration of the documents 
were complied with. It is quite true 
that subsequently the Registrar of Com¬ 
panies, owiDg to a misunderstanding, 
did make an alteration or even made a 
cancellation in the register with regard 
to these particular documents. I am, 
however, of opinion that nothing done 
by the Registrar of his own accord, after 
the plaintiffs had properly registered 
the documents, affected their validity 
as between the plaintiffs and the defen¬ 
dants. 

The real points of substance in the 
defence, which was ably put forward 
and argued by Mr. Roy, are those relat¬ 
ing to the question of whether or not 
these debentures were ultra vires either 
the plaintiff bank or the defendant 
bank. Now, 9 o far as the latter is con¬ 
cerned, Mr. Roy relied upon Cl. 3 (e) of 
the Memorandum of Association of the 
Bengal National Bank Ltd., and that 
clause sets out that among the objects 
for which the company was established 
was: 


To raise money by the issue of shares (pre¬ 
ference, ordinary or deferred) debentures, de¬ 
benture-stock, bonds and other securities, and 
to invest tho moneys so raisod, or any part 
thereof, upon any of she investments speoificd 
in this Memorandum. 


lur 


«oy, as nir. rage contended, 
sought to put a restrictive meaning upon 
that clause and to make it read as if the 
Bengal National Bank were restricted 
to the raising of debentures for the 
purpose of obtaining money to invest 
and not otherwise. I agree with the 
view put forward by Mr. Page that that 
is not the right interpretation, and that 
the clause should bo read as an enabl¬ 
ing and not a limiting clause, and the 
real meaning of it is that the Bengal 
National Bank were empowered to raise 
money by the issue of debentures and 
that if they so desired to invest the 
money they raised or any part of it. 
1 hat dearly gives them an option as to 
whether they invest the money raised 
by debentures either wholly or in part 
or not at all. Therefore, I think it is' 
clearly within the objects of the Bengali 

o(1Zn t m“s Mise monoy by “«»■ 
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The other point at first sight seems 
not altogether free from ambiguity or 
doubt. That is to say, the question of 
'vhat are the powers of the Imperial 
Bank of India in a matter of this kind, 
because by Part 2 of the schedule to 
the Imperial Bank Act of 1920 it is laid 
down that the Bank shall not transact 
any kind of banking business other than 
those specified in Part 1 and in parti¬ 
cular 

. . . . upon mortgage or in any other 
manner upon the security of any immovable 
property, or the documents of title relating 
thereto.” 

That, on the face of it, is a specific 
prohibition. It is, however, subject to 
the provisions contained in Part 1, 
Sch. 1, and in sub-Cl. (a) lead with the 
operative part of the clause it is pro¬ 
vided that the Bank is authorized to 
carry on and transact the several kinds 
of business thereinafter specified, viz., 
"the advancing and lending money, and open¬ 
ing cash credits upon the security of : 

(vi) fully paid shares and debentures of com¬ 
panies with limited liability, or immovable 
property or documents of title relating thereto 
as collateral security only where the original 
security is one of those specified in sub-Cls. (i) 
to (iv), and if so authorized by any general or 
special directions of the Central Board, whero 
the original security is of the kind specified in 
sub-Cl. (v).” 

Sub-Cl. (v) refers to this kind ol busi¬ 
ness: 


realized what their rights were, and 
that they deliberately put in the fore, 
front of the list of securities which had 
been given the promissory notes exe¬ 
cuted by the Bengal National Bank in 
favour of its directors, who in their 
turn, endorsed them in favour of the 
Imperial Bank. 

„ ^ r - Roy sought to put upon the word 
collateral" in connexion with "secu¬ 
rity” rather an extended meaning, and 
he said that as the clause refers to the 
original security,” collateral security 
must mean a security which is given 
after the loan is actually paid, and the 
primary or original security has been 
taken. He cited in support of that pro¬ 
position two cases: Azeem v. Cruickshank 
(l)and The National Bank of Austra¬ 
lasia v. Cherry (2). All that those cases 
decide, in my opinion, comes to this, 
that if there were an express prohibi¬ 
tion against giving a particular kind of 
security, in the first instance, that 
would not necessarily preclude that 
security from being given subsequently 
for the purpose, not of covering the 
original debt, but of securing repayment 
of the debt as and when it became due. 
Those two cases do nob really assist the 
defendants in the present instance, be¬ 
cause they do not say that, in those cir¬ 
cumstances, the word “collateral” is to 


“tv) accepted bills of exchange and promis¬ 
sory notas endorsed by tho payees and joint and 
saveral promissory notes of two or more persons 
or firms unconnected with each other in gene¬ 
ral partnership.” 

In the present case, the debentures 
which were issued by the defendant 
hank in favour of the Imperial Bank of 
India were, in my opinion, securities 
“collateral” to that of tho kind men¬ 
tioned in sub-Cl. (v), viz., promissory 
notes made by tho Bengal National 
Bank in favour of the directors of the 
Bank and by them endorsed in favour 
of tho Imperial Bank of India, and in¬ 
deed, in the first of tho two debentures, 
the position is clearly stated, in that 
the debenture'begins: 

“The Bengal National Bank, Ltd., in consi¬ 
deration of ten lakhs now paid on loan to them 
by the Imperial Bank of India against certain 
securities authorized by Act 47 of 1920, do 
hereby as an integral part of and collateral 
security for tho said loan, undertake to pay 

II 

■ « • ■ 

The second debenture is not worded 
in exactly the same form, but I have no 
doubt whatever that both parties 


be read as if it meant collateral and 
subsequent. 

There are, on the other hand, two 
cases: Athill v. A thill (3) and Leonino v. 
Lconino (4), which determine in my 


opinion that the question of whether a 
security is collateral or not depends 
upon tho time of its operation, and not 
necessarily on the precise moment at 
which it is given. Security may equally, 
he collateral, whether it is given at the, 
same time as what may be called the 
principal security or whether it is given 
subsequently, provided only that it is 
intended to take effeot and to operate 
and to enure for the benefit of the per¬ 
son to whom it is giveD, alongside and 
parallel with the other security that; 
has been given. I have no doubt that’ 
the intention in the present instance! 
was, as I have said, th at tho promissory' 

-HTU871] 16 W. R. 203. 

(2) [1870] 3 P. C. 299. „ 

\Z, [1880] 16 Oh. D. 211=50 L.J.Ch. 123=43 
L. T. 581=29 W. R. 309. 

(4) [1879] 10 Ch. D. 460=48 L.J. Ch. 217=10 
L. T. 359=27 W. R. 389. 
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notes'9hould be the original security, 
and that the other forms of security 
should, at the time when the loans were 
given, be collateral to that security, 
and, accordingly, they would fall within 
the terms of Part 1 of the schedule, sub- 
Cls. (v) and (vi). 

I accordingly hold that these deben¬ 
tures did fall within the powers pos¬ 
sessed by the Imperial Bank of India 
under the provisions of the Act of 1920. 
I am, therefore, bound to say that there 
is no reason why the plaintiffs are not 
entitled to the declaration that they 
ask for, except that from the operation 
of the debentures there must be ex¬ 
cluded immovable properties belonging 
to the defendant bank by reason of the 
fact that these debentures were not 
registered under the terms of the Regis¬ 
tration Act. 

I make a declaration that the two 
debentures, dated 4th May and 1st 
August 1923, constitute charges upon 
all the undertakings, property and assets 
including the uncalled capital of the 
Bengal National Bank, Ltd., other than 
such part of the bank’s property as is 
immovable.” I make an order at the 
defendants’ request that an account be 
taken of what is due to the plaintiffs, 
the holders of those two debentures, on 
account of the principal and interest 
and charges. 

There will also be an order that the 
debentures will be enforced by the sale 
of the property and the assets of the 
defendant bank. The plaintiff’s costs 
will be added to his claim. The liqui¬ 
dator’s costs to be paid by the receivers 
out of the assets in their hands as bet¬ 
ween attorney and client. 

V.b./r.k, Order accordingly. 
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Rankin, C. J. and C. C. Ghose, J. 
Sudhirendra Deb Manna— Appellant. 

v. 


Ranendra Deb Manna and others— 
Respondents. 

Appeal No. 66 of 1928, Deoided or 
19th February 1930, from original de 
cree of Costello, J., D/- 27th April 1926 
m Civil Suit No. 1072 of 1927. 

(®) Civil P.C., 0.32, R. 7— Compromise 
entered into by guardian-ad-litem— Guar* 
dian-ad-litem mutt elucidate all facta either 


by evidence or affidavit setting forth con¬ 
sideration in favour of compromise. 

It is the duty of a guardiau-ad-litem who 
enters into a compromise on behalf of a minor 
to lay before the Court iu one way or another 
all facts material to the decision of the ques¬ 
tion whether the proposed terms of a settlement 
were for the minor's benefit; aud although 
R. 7 does not lay down auy special form of 
procedure iu such cases, if the facts are not 
elucidated by evidence given in the case an 
affidavit by the guardian-ad-litem setting forth 
the outline of the facts of the position and the 
general consideration in favour of the compro¬ 
mise should in general be required. [P o41 C 2] 

(b) Transfer of Property Act, S.'52 —Basis 
of doctrine of lis pendens is not notice, but 
finality of proceedings. 

The doctrine of lis pendens has little or noth¬ 
ing to do with the doctrine by which notice is 
imputed to a purchaser who takes during the 
pendency of the suit. The basis of the doctrine 
is that the parties to a suit cannot be allowed 
to shorten the arm of the Court in dealing wish 
the suit by the transactions which, if they were 
to be regarded at all, would involve the pre¬ 
sence of third parties and might extend the 
litigation indefinitely and cumber and entanglo 
it without limits : 29 All. 339 (P. C.), Foil.: 
6 Cal. 6S7; Brooke v. Lord Moslyn (1SG4), 2 
DeG . J. aud S. 373, and Fadelle v. Bernard 
(1871), 19 1/. R. 55 Ref . : 8 J3. L. R. 474, Diss. 
from • [P 543 C 2] 

(c) Civil P. C., O. 32, R. 7—Compromise 
decree—Settlement by guardian-ad-litem— 
Compromise fairly and honestly made and 
sanction fairly and honestly obtained — 
Compromise cannot be set aside merely be¬ 
cause subsequently it worked out ill toward* 
infant. 

The question whether a compromise by a 
guardian-ad-litem was fairly and honestly 
made, must depend upon the facts as laid be- 
fora the Court. If it is fairly and honestly 
made and sanction is fairly and honestly ob¬ 
tained for it, tho compromise cannot be set 
asido merely becauso subsequent events have 
shown that from tho infant's point of view it 
has worked out ill. (p 543 ^ oj 

B. K. Ghose and H. N. Sanyal —for 
Appellant. 

N. N. Sircar, S. C. Roy, A. K. Roy 
and J . C. Sett —for Respondents. 

Rankin, C. J.— The original plaintiff 
in this suit was one Sndhirendra, tho 
fourth son of Jogendra. Jogendra was 
the eldest son of Debendra and Doben- 
dra was the eldest son of Mohosh. Tho 
parties are governed by the Dayabhaga 
School of Hindu law. Mohesh, the 
plaintiff's great-grandfather, died in 
1874 having left his property to be divi¬ 
ded, after the death of his wife and 
upon the youngest of his grandsons who 
should be living at the time of his 
decease attaining fall age, among his 
grandsons iu equal shares. Four grand¬ 
sons were born in the lifetime o£ 
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Mohesh of whom the plaintiff’s father 
Jogendra was one. There is a question 
a3 to the fifth grandson—whether, allow¬ 
ance being made for the period of gesta¬ 
tion, ho too is not to be considered as 
having been born in the lifetime of his 
grandfather. Debendra was the exe¬ 
cutor to the Will of Mohesh, probate 
having been granted to him on 10th 
July 1874. Debeudra died in 1901 hav¬ 
ing by bis will appointed Jogendra to 
be his executor. He dedicated all his 
real property, with a certain exception, 
to a Thakurani called Annapurna Debi 
providing that, upon the death of his 
wife, his sons and their heirs should be 
shebaits alternately and successively for 
one calendar month each and that the 
shebaits and their families should get 
maintenance and residence out of the 
debutter property. A question has been 
raised whether this dedication was an 
absolute dedication to the deity or whe¬ 
ther it merely constituted a charge upon 
the immovable property of the testator 
subject to which such property descends 
as upon an intestacy to the heirs of 
Debendra. Mohesh at his death had 
left certain properties and Debendra at 
his death was in possession of a good 
many other properties. As to these 
latter it has been contended that they 
were really acquired out of the estate 
of Mohesh and are not to bo regarded 
as belonging solely to Debendra’s estate. 
Probate of Debendra's Will was granted 
to Jogendra in 1902. 

In 1915 a suit (No. 372 of 1915) was 
brought in this Court by Rabindra, 
Debendra’s seventh and youngest son, 
who was born after the death of Mohesh. 
In this suit Jogendra and his brothers 
were impleaded as defendants and the 
plaintiff claimed that he was equally 
entitled with his brothers to share in 
the estate of Mohesh and in the estate 
of Debendra and asked for administra¬ 
tion and partition of both estates upon 
this basis. A receiver was appointed 
in this suit which dragged on for a long 
time, an order of reference to arbitra¬ 
tion being made in 1917 and revoked in 
1920. In 1919 Kamini died : she was 
Debendra’s widow and shebait under 
his Will, her sons became shebaits on 
her death. On 12th March 1921 Jogendra, 
defendant 1, died pending suit and 
his four sons, including the present 
plaintiff Sudhirendra, were substituted 


in his stead. Sudhirendra being a minor, 
his elder brother Ranendra was appoin¬ 
ted to be his guardian-ad-litem. On 6th 
June 1922, the suit terminated in a con¬ 
sent decree and it is with the validity 
of this consent decree and the question 
whether, in the events which have hap¬ 
pened, it is still binding upon the parties 
that we are concerned in the present 
suit. 

The proceedings which led up to the 
consent decree are set forth in the judg. 
ment of the learned Judge. It seems 
that on 15th February an order was 
obtained adjourning the hearing of the 
case for a month on the ground that 
there were proposals for settlement. On 
17th March another month’s adjourn* 
ment was obtained for the same purpose. 
On 25th April a week’s adjournment 
was given and the case came into 
the list and was marked “for settle¬ 
ment." On 5th May the 9uit was again 
adjourned for five days and on 11th May 
for a further four days. The terms of 
settlement were then reduced to writing 
and sent to the solicitors acting for the 
various parties for their approval. The 
learned Judge has held that the whole 
of the matter in dispute between the 
parties were thoroughly canvassed. We 
have the correspondence in which the 
solicitors for the plaintiff in that suit 
addressed the solicitors for Sudhi- 
rendra’s guardian-ad-litem and obtained 
approval of the proposed terms subject 
to a certificate being obtained from the 
Court that they were for the benefit of 
the infant. On 6th June 1922 the agree¬ 
ment of the parties was laid before my 
learned brother sitting at first instance 
and by his decree it was recited that 

"this Court being of opinion that it would bo 
for fcho benefit of the infant defendant Sudhi¬ 
rendra Deb Manna that the following decree 
should be made, it is declared with the couson- 
of the adult parties by their respective counsel 
that the said terms ought to be carried out and 
the same arc ordered and decreed accordingly* 

The minute of the proceedings made 
by the officer of the Court is very short 
and formal. It shows that counsel ex¬ 
pressly asked for a certificate that the 
terms were for the benefit of the infant; 
it shows also that Mr. M. N. Basu who 
appeared for the guardian-ad-litem, was 
present before the learned Judge and ex¬ 
pressed consent of the guardian-ad-litem 
on behalf of the infant; bub to what 
extent the matter was explained to tbe 
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learned Judge and what enquiries were 
made by him does not appear at all from 
the minute. 

The main outline of the terms of 
settlement was as follows: That the 
properties left by Mohesh and the pro¬ 
perties left by Debendra were to be trea¬ 
ted as one joint estate, Sudhirendra and 
his three brothers being between them 
entitled to a l/7th share thereof; that 
the parties were all to lease out their 
interest in the properties set out in the 
schedule for 99 years, at a monthly rent 
of Rs. 770 to a joint stock company in 
process of formation to be called the 
Jan Bazar Manna Estate Co., Ltd., this 
company to have a capital of Rs. 1,40,000, 
divided into 1400 shares of Rs. 100 
each, the shares to be allotted to each of 
the parties in proportion to his interest 
in the joint estate. The company was 
to carry on the worship of the Thakurani 
through the heirs of Debendra, the palas 
being of two years duration. 

The company was also to pay off 
money which had been raised for the 
payment of a certain legacy. The com¬ 
pany was further to pay certain of the 
parties sums which were due to them 
by the joint estate at the date of 
Jogendra's death. The heirs of Jogondra 
wore to pay to the company a sum of 
Rs. 17,830 in the manner therein men¬ 
tioned. The heirs of Jogendra were to 
pay to Jotindra another sum of Rs. 5,000. 
The company was to adjust and pay the 
amounts due to any of the parties in 
accordance with certain books of ac¬ 
counts. The company was to pay a 
legacy of Rs. 5,000 to Rajendra. The 
receiver in the suit was to pay to each 
of the parties Rs. 5,000 and immediately 
thereafter was to be discharged and to 
make over possession of the estates in 
his hands to the oompany to be formed 
as aforesaid. 

When this matter came before the 
learned Judge it was evident that a long, 
complicated and ruinous litigation had 
been proceeding since 1915 and that on 
whatever terms a decree should be pas¬ 
sed, the proceedings would necessarily 
be protracted as the accounts and en¬ 
quiries necessary to settle the disputes 
would be of a lengthy and expensive 
character. The disputes were entirely 
family disputes. The guardian-ad-litem, 

w*u nd . ra / was P r °P08ine to do nothing 
<m the infant's behalf which he was nob 


prepared to do on his own account. He 
had exactly the same interest in all res¬ 
pects as his younger brother. As the 
sons of Jogendra they might no doubt 
establish that Robindra could take noth¬ 
ing under the Will of Mohesh. But they 
had to meet a case that Jogendra's 
intromissions with the estate of his 
father and igrandfather had nob been 
regular. Moreover, on the terms cf the 
Will of Debendra, it was very far 
from clear that the whole of his im¬ 
movable properties had not been dedi¬ 
cated absolutely. The learned Judge 
bad before him the fact that pro¬ 
tracted negotiations had been conduc¬ 
ted between the parties and that the 
guardian-ad-litem on behalf of the in¬ 
fant, had employed solicitors to advise 
him. Learned counsel had attended on 
his behalf to express consent and the 
learned Judge was little likely to grant 
a certificate without satisfying himself 
that the guardian-ad-litem, his attor¬ 
neys and his counsel had good reason 
for thinking that the settlement was ad¬ 
vantageous to the infant and to hi 3 
brothers. The terms of R. 7, O. 32, of 
the Code are as follows: 

“ No next friend or guardian for the 6uit 
6hall, without the leave of the Court, expressly 
recorded in the proceedings, entor into any 
agreement or compromise on behalf of a miner 
with reference to the suit in which ho acts 
as noxt frioDd or guardian.’* 

They lay down no special form of pro¬ 
cedure though it is true that where the 
facts have not been elucidated by evi¬ 
dence given in the case an affidavit by 
the guardian-ad-litem setting forth the 
outline facts of the position and the 
general considerations in favour .of the 
compromise should in general be re¬ 
quired. In the present case, however, 
the nature and extent of the property, 
the pedigree of the parties, and the 
nature of the disputes between them 
may very confidently be taken as having, 
been apparent to the learned Judga- 
fromthe pleadings and from the ex¬ 
position thereof by counsel. 

There can be no doubt on the other 
hand that it was the duty of the guar- 
dian-ad-litem to lay before the Court 
in one way or another all the faots 
material to the decision of the questi g 
whether the proposed terms of settlement 
were for the minor’s benefit and in this 
suit the main contention of the minors 
is that his brother Banendra was gailtv. 
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of gross negligence in failing to draw 
the attention of the learned Judge to 
the fact that certain of the parties had 
executed mortgages in respect of their 
3hares for substantial amounts. All these 
mortgages had been granted pending 
suit. There was a mortgage of 4th 
September 1917 by Jogendra to Robin- 
dra over his one-eighth share in the 
estate of Debendra; there was another 
mortgage of 22nd February 1918 by 
Rajendra and Satindra of their three- 
eighths share in Debendra’s estate. It 
seems that this mortgage was in 192G 
enforced by sale of the mortgagor’s share 
in two properties belonging to Deben¬ 
dra’s estate to the defendant S. N. 
'Modal:. There was a third mortgage 
dated 23rd May 1918 by Robindra in 
favour of. Nando Lai Mukherjee over 
his one-eighth share in Debeudra's’estate 
and there was a mortgage dated 22nd 
August 1918 by Nogendra to Chandi 
Charan Chowdhury also over a one- 
eighth share in Dobendra’s estate. 

It is said that a lease for 99 years to 
the company would not be within the 
power of a mortgagor, the learned Judge 
should have been informed of the ex¬ 
istence of these mortgages before assen¬ 
ting to a settlement of which an im¬ 
portant term was that the parties would 
grant such a lease. It would then have 
been for the learned Judge to consider 
whether the object of the scheme was 
not likely to be frustrated by the mort¬ 
gagees enforcing their securities and 
causing substantial parts of the estate 
to be sold to third parties free from 
any claim of the company to be entitled 
to a lease. This is the only serious 
attack upon the consent decree which 
the plaintiff brings forward in this suit. 
His learned counsel did also found upon 
a letter written on 4th February 1926 
by 'Messrs. K. K. Dutt and Co. who 
appear to have been acting as solicitors 
for the company and also for Robindra 
to Messrs. Rutter 'and Co. who were 
acting for the plaintiff Sudhirendra and 
his three brothers. The letter says: 

" The allegations as to tho fact of mortgages 
not boing known to your clients is not correct. 
Your clients wore fully aware of the said fact 
and in fact it was also arranged between the 
parties that aftor the formation of the com¬ 
pany and after the adjustment of tho mutual 
account all the parties would consent to the 
sale of one of tho properties which would bo 
•suffioiont to ps*y of! debts of the parties.' 
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Learned counsel contends that here 
was an agreement which should have 
been brought to the notice of the lear¬ 
ned Judge. It appears to me, however, 
that thi3 letter affords no sufficient evi- 
dence that in fact there was an agree¬ 
ment, the letter itself disclosing no more 
than a suggestion might be necessary 
or advisable in the future and might be 
done if all parties consented. This 
point adds nothing to the complaint as 
to non-disclosure of the existence of the 
mortgages to the Court. 

The defendants contend in answer 
that as all these mortgages were ex¬ 
ecuted pendente lite S. 52, T. P. Act, 
renders them completely innocuous, that 
there i3 nothing to show that the 
learned Judge was nob informed about 
them and that the mere fact that the 
parties themselves, with knowledge of 
them, entered into this agreement 
shows that they correctly appreciated 
the position, hence that there is nothing 
here to entitle the plaintiff to have the 
consent decree set aside. They add 
that between 1922 and the present time, 
though the company has been in posses¬ 
sion of the bulk of the properties, no 
claim to disturb its possession on the 
footing of these mortgages has so far 
been made against it. They further say 
that the mortgage.of 4th September 1917 
was a mortgage to one of the parties, 
namely Robindra, and may be neglected. 

Upon this question it appears tome 
that there is no evidence to show what 
was and what was not said to the 
learned Judge at the time of the consent 
decree. The utmost that can be said 
on the strength of a minute of the Court 
officer taken by itself—and it is tho 
only evidence—is that it renders it 
somewhat improbable that there was 
any pointed discussion before the lear¬ 
ned Judge of .the matter of these mort¬ 
gages. It may be that the parties re¬ 
garded the contingency of aotion by 
mortgagees interfering with the scheme 
for giving a long lease to the company 
as a remote contingency, or as one 
which could be dealt with when it 
arose by agreement among the parties. 
They doubtless considered that any 
mortgage pendente lite would be subor¬ 
dinated to the company in view of the 
consent deoree. Upon the question whs* 
ther the rights of these mortgagees dia 
in fact and in law, entitle them or pur* 
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chasers in execution of decrees to enforce 
the mortgages, to possession of the 
mortgaged subjects in priority to the 
company as lessee, learned counsel for 
the plaintiff says that these mortgages 
purported to charge the mortgagor's 
shares in Debendra’s estate, that for the 
purposes of S. 52, T. P. Act, the suit of 
1915 wa9 not a contentious suit and was 
not odo in which the right to these im¬ 
movable properties was directly and 
specifically .in question: Khan Ali v. 
Pestonji (l); Jcgendra v. Fhul Kumari 

(2) , and Krishna Kamini v. Dina Montj 

(3) . He further contends that the doctrine 
of lis pendens applies only to decrees of 
such a character as a third party could 
have anticipated having regard to the 
scope of the suit and does not apply to 
a case such as the present in which by 
consent the Court ha3 made a decree 
altogether outside the scope of the suit: 
Kailaschandra v. Fulcliand Goari (4) 
and Bharat v. Srinath (5). 

The mortgagees are not before us and 
our decision does not bind them, but it 
is necessary for the present purposes to 
examine these contentions carefully and 
in my opinion they are insubstantial. 
The suit was clearly a contentious suit 
in its origin and nature: cf. Faiyaz Hu¬ 
sain v. Prag Narain(6). While'it is 
true that there was no room for dispute 
as to the figure which represented the 
share of each party in the estate of De- 
bendra, there was controversy as regards 
all the properties whioh were to be 
leased to the company both upon the 
question whether they could be regar¬ 
ded as belonging solely to the estate of 
Debondra as distinct from the estate of 
Mohesh, and also upon the question 
whether the Will of Debendra had made 
them -absolute debutter. These proper¬ 
ties were directly and specifically in 
question in the suit. It is 'true that in 
Kailas v. Fulchand (4), above cited, Sir 
Richard Couch in 1871 had suggested 
that a third party was only bound by 
the doctrine of lis pendens as regards 
decrees of such a character as could 
have been anticipated, but the statute 


(1) [1897] 1 0. W. N. 63. 

(2) [1900] 27 Oal. 77=4 0. W. N. 251 

8 [1904] 31 Qal. 653. ’ 

U) [1872] 8 B. L. R. 474. 

1922 0al - 353=66 I. 0. 273=- 

<6 84 9 1°(P.C.) A11 ‘ 339=34 h A - 102=4 


of 1832 is on different lines. The basis 
of the suggestion made by Sir Richard 
Couch would seem to be that the doct¬ 
rine of lis pendens is a doctrine by which 
notice is imputed to a purchaser who 
takes during the pendency of the suit. 
As Lord Macnaughton pointed out in 
Faiyaz’s case (6), supra, the doctrine is 
misconceived if it were so regarded. 
Notice has little or nothing to do with 
the matter. The basis of the doctrine is 
that parties to a suit cannot be allowed 
to shorten the arm of the Court in 
dealing with the suit by transactions 
which if they were to be regarded at all 
would involve the presence of third 
parties and might extend the litigation 
indefinitely and cumber and entangle it 
without limit. Brooke v. Lord Mostyn 
(7) is the leading authority upon such 
a case as the present, and in Fadelle v. 
Bernard (8). Lord Romilly dealt with 
a similar . case. The leading authority 
in this Court is Bibee Solomon v. Abdool 
Azeez (9). 

There can be no doubt that the ques-i 
tion whether this compromise is to be' 
regarded as fairly and honestly made 
must depend upon the facts as they were 
laid before the Court. If fairly and 
honestly made .and sanction fairly and 
honestly obtained for it, the compromise 
cannot be set aside merely because sub¬ 
sequent events have shown that from! 
the infant’s point of view it has worked 
out ill. Up to the present time no 1 
mortgagee has disturbed the company’s 
possession of any property. Being 
desirous of setting .the compromise 
aside for . other reasons altogether, 
the plaintiff picks out these mort¬ 
gages as the best subject-matter for 
a case of concealment of material facts. 
He does not really prove that they 
were concealed at all. The range of the 
dispute, in the suit required the Court 
to consider a great many circumstances 
some of them’of greater importance than 
these mortgages. It is evident to me 
that the Court proceeded upon a broad 
view of the case and upon the 
opinion that as the interests of the 
infant were being dealt with i n 
the same manner as the interests 


(7) C -i G 3 \v n 9 & ,«V 873=33 Baav - «7 
13 W,R. 1115=10 Jur, (N S I 1114 —qi 
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of his relatives, including his brothers, 
the interests of the infant lay in further¬ 
ing a scheme to which the whole family 
were parties. The phrase "equitable 
fraud” is no longer employed and it is 
clear enough that if material facts were 
concealed from the Court, whether by 
negligence or design, a compromise can 
be set aside. But the mere production 
of the minute of the Court officer does 
not satisfy me that no information was 
given to the Court’as to these mortgages 
or that any information was withheld 
which upon a reasonable view of the 
case taken as a whole might have altered 
the conclusion arrived at by the 
learned Judge. I think, therefore, that 
this part of the plaintiff’s case fails. 

Now, the consent decree having been 
made on 6th June 1922 we depend upon 
tho correspondence which has been put 
in and the evidence of Satindra Deb 
Manna for the subsequent history of the 
matter. 

On 13th October 1923, the defendant 
company, tho Jan Bazar Manna Estate 
Limited, was registered with a capital 
not of Rs. 1,40,000, as required by the 
decree, but of Rs. 14,000 only in shares 
of Rs. 100. If the plaintiff, or his bro¬ 
ther Ranendra acting for him, either a3 
guardian-ad-litem or a natural guardian, 
had leased to the company his one- 
seventh share of the properties, he 
would have received shares amounting 
not to Rs. 20,000 but to Rs. 2,000 in no¬ 
minal value. So long as no shares were 
issued otherwise than in accordance 
with the consent decree, it is not certain 
whether the plaintiff would have been 
prejudiced by the fact that the nominal 
capital of the company was ten times 
smaller than had been agreed upon. But 
the articles of the company (Art. 51) 
authorized the directors to increase the 
capital and authorized them, after offei - - 
ing new shares to the members in pro¬ 
portion to their holdings, to deal with 
the new shares as they liked. The 
directors might, therefore, create new 
shares and allot them for cash in cer¬ 
tain events. At an early stage, prior 
to the registration of the company. 
Ranendra, on his own behalf and 
on behalf of the plaintiff, did signify 
his approval of the draft memo¬ 
randum and articles) but before 
the registration of the company 
took place he withdrew therefrom and 
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refused to sign the memorandum. In 
like manner Ranendra refused altogether 
at any time to approve the draft lease 
which was put forward to him by the 
company. Notwithstanding the objec- 
tions of Ranendra and his three bro¬ 
thers, the company was registered and 
on 15th May 1924 the receiver made 
over possession of the properties in his 
hands to the company. Ranendra and 
his brothers had notice of the receiver's 
intention but in no way consented to 
his act. Certain of the plaintiff’s un¬ 
cles who had signed the memorandum 
proceeded to manage the company, not 
without a considerable amount of quar¬ 
relling amongst themselves. At one 
time Robindra threatened to be obstruc¬ 
tive and Satindra, one of the uncle3 who 
had mortgaged his share, began to pre¬ 
fer a scheme for selling the property to 
the scheme which had been approved by 
the Court. In the meantime no single 
party executed the draft lease and to 
this day the company has obtained no 
lease from anyone. 

In 1926 after the plaintiff had acquired 
majority in 1925, the company applied 
to the Court to have the consent decree 
enforced in execution by directing the 
parties to execute the lease. The plain¬ 
tiff and others resisted the application 
successfully both on the ground that 
they had never agreed to the company 
being formed with a capital of 
Rs. 14,000 only and on the ground 
of delay and change of circumstances 
in th9 meantime. They took exception 
also to certain of the objects mentioned 
in the memorandum. The learned 
Judge refused to make any order on this 
application both upon the ground that 
the company had no right to make it 
and also on the ground that the terms 
embodied in the consent decree did not 
authorize him to compel the parties to 
execute a lease to this company. 

Until the plaint in the present suit 
was filed, in May 1927, matters dragged 
on without any progress. From 19-4 
until now the company has been in pos¬ 
session of the property though it has 
obtained no lease from any of the par¬ 
ties not even from the signatories to the 
memorandum or its own directors. The 
plaintiff and his three brothers have not 
at any time accepted anything by way 
of rent from tbs company. The com¬ 
pany claims that all the other parties 
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have accepted rent. There is no evi¬ 
dence that the plaintiff or his brothers 
have received any money from the com¬ 
pany for the worship of the Thakurani 
and there is no evidence that the plain¬ 
tiff or his brothers have in any way re¬ 
cognized the company, though it is true 
that Ranendra did take from the recei¬ 
ver, under Cl. 16 of the consent decree 
the sum of Rs. 5,000 and it may also be 
true that they have received the arrears 
of maintenance therein mentioned from 
the receiver soon after the consent de¬ 
cree was passed. 

I do not consider it material to set 
out the transactions which have taken 
place between the company and the 
plaintiff's uncles. But the evidence of 
Satindra shows that since the date of 
the consent decree, several of the uncles 
have been executing mortgages over 
their shares. Nogendra, Satindra, Suren- 
dra, Robindra and Rajondra all appear 
to have mortgaged their shares for large 
amounts. 


After this suit had been instituted, 
namely in July 1927, the company pur¬ 
ported to increase its nominal capital 
up to Rs. 1,40,000. The resolution not 
only purported to increase the capital 
but to allot the increase to the parties 
in the previous suit in proportion to 
their interest in the joint estate and in 
terms of the consent decree. 


In these circumstances the learned 
counsel for the plaintiff contends that 
it is no longer possible to enforce th< 
terms of the consent deoree upon hiir 
and no longer possible for him to enforce 
the terms of the consent decree upor 
anybody else. He claims in this soil 
to re-open the matter and asks for s 
partition disregarding the decree. Look- 
ing at the present suit as one for parti, 
tion of joint property he refers us tc 
Nasratullah v. Mujilullah (10) in which 
it was said : 

It appears to us that whon a deorao daclar 
o®’ ^ i r, Bht to partition has not been giver 
eflect to by the parties proceeding to partition 
in accordance with it, it is oompotent for the 
parses or any of them, if they still continue 

;“^K ,Dter , e < 8t t ed m $ he )0infc P ro P 9r ty, to bring 
another suit for a declaration of a right to n 
partition in case their right to partition ie 
®* 1I 1 a . d question at a time when, by reasoc 
or otherwise, they cannot pul 
into eflect the deoree first obtained. In this 
respeot suits for declaration of right to parti- 
t ion differ from most other suits. So long ac 

UOJ [1891] 13 All. S09=(1891) A. W. N. 117. 
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the property is jointly held so long does a right 
to partition continue/’ 

la Mukerji v. Afzal Beg (ll) the plain¬ 
tiff had brought a suit for partition 
which was compromised, the defendant 
agreeing to transfer his rights to the 
plaintiff for a certain sum. This agree¬ 
ment was never carried out. The plain¬ 
tiff brought a fresh suit for partition 
and alleged that the predecessor of the 
defendants refused to carry out the sale. 
It was held that 

“since the defendants or their predecessors-in- 
title failed to carry out the compromise, the 
parties were relegated to their rights as they 
existed prior to the compromise." 

There is a decision of this Court to 
the same effect : Madon Mohon v. Bai- 
lcanta (12), approved in Mansharam v. 
Gonesh (13). The learned Judge has re¬ 
ferred to Ramesuar v Ram Bahadur 

(14), but the facts of this c.ase are more 
clearly seen from the report in 31 Cal¬ 
cutta 110 and show it to be a case in 
which the plaintiff, unless he succeeded 
in setting aside a consent decree, had no 
interest in the property. 

The Advocate-General for the defen¬ 


dant company contends that rights have 
vested in the company under the con¬ 
sent decree and that it is too late now 
to go behind that decree. But it is 
clear enough in my opinion that the 
company has no agreement with the 
plaintiff or any of his brothers. Tho faot 
that the receiver handed over all the 
properties to the company in 1924 with¬ 
out the consent of the plaintiff or his 
guardian and in spite of their refusal to 
have anything to do with the company 
or to accept its shares, does not in any 
way amount to an agreement. The 
learned Advocate-General contended be¬ 
fore us that Art. 3 of the Articles of 
Association amount, in view of S. 21, 
Companies Aob, to an agreement between 
the company and the plaintiff. It does 
not seem to me that even if tho plaintiff 
were a member of the company, an 
agreement coaid in this way be made 
out Eleg v. Positive Assurance Co. (15) 
and Hickman v. Kent (16). Bab the 
plaintiff is not a member of the company 
apd owed no duty to become one or to 

(11) [1014] 87 All. 155=27 I. 0. 694. ' 

(12) [1906] 10 0. W. N. 839. 

(18) [1912] 16 I. 0. 888. 

(14) [1906] 34 Cal. 70. 

(15) [1875] 1 Ex. Div. 20. 

(16) [1915] l Ch. 881=84 L. J. Oh. 688=59 
S. J. 478=113 L. T. 159. 
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havo any dealings with the company 
whether under the consent decree or 
otherwise. The company has. from its 
commencement, had full notice of the 
terms of the consent decree and no 
transactions which it has had with the 
plaintiff’s uncles can disentitle the plain- 
tiff to any relief which is otherwise 
within his rights. 

If, however, we regard the matter 
entirely as one between the parties to 
the previous suit, it is evident first that 
that suit was not a mare suit for parti¬ 
tion, but was a suit for administration of 
the estates of Mohesh and Debendra and 
that there are provisions in the consent 
decree which are really directed to the 
winding up of these estates ; secondly 
that while an owner of joint property 
may always a3k for partition, the claim 
in the present suit is not for partition 
on the basis of the consent decree. We 
have, therefore, to see whether the 
plaintiff has shown that in the events 
that have happened the consent decree is 
no longer binding upon him. On this part 
of the case, both the plaintiff’s pleadings 
and evidence are extraordinarily scrappy 
and unsatisfactory. In para. 16 of the 
plaint he says that none of the parties 
are even now in a position to transfer 
their shares and in para. 18 he repeats 
the statement, the shares of Rajendra 
and Satindra being specially mentioned. 
Copies of two mortgages (apparently the 
mortgages of 22nd February 1913 and 
27th September 1925 by Satindra) appear 
to have been adduced in evidence though 
they were not ultimately exhibited. A 
copy of a mortgage by Surendra to 
Raghunath Das Shewlal dated 28th 
July 1925, has been put in evidence. 
Apparently a list of ten mortgages was 
handed to the learned Judge. This was 
all the evidence adduced by the plaintiff 
in addition to the bundle of correspon¬ 
dence which doc3 not seem to throw any 
light upon these mortgages. The defen¬ 
dant company called Satindra and he 
was cross-examined about hi3 own 
mortgages. He said that the defendant 
Satyendra Nath Modak wa3 a benamidar 
ofRabindra. Now unless the plaintiff 
can prove properly and conclusively that 
by reason of the mortgages executed by 
his uncles subsequent to the consent 
decree a company formed in accordance 
with the decree would obtain an invalid 
title to a lease for 99 years so far as the 
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shares of the mortgagors are concerned, 
he fails, a3 it seems to me, upon this evb 
nance, to make any case for saying that 
the consent decree, if originally valid, 
ha3 ceased to be binding upon him. On 
the evidence a3 it stands it would ap¬ 
pear that the defendant company has 
now conformed to the terms of the con¬ 
sent decree a3 regards its capital. The 
plaintiff and his guardian Rajendra are 
not shown by the evidence to have 
objected to this company originally 
because of the amount of its nominal 
capital. This point indeed is rendered 
very doubtful by the letter of 28th June 
1921, 21st April 1925, 22nd April 1925, 
24th April 1925, 1st May 1925 and 27th 
July 1925. though their solicitors' letter 
of 11th January 1926 shows that by 
this time they were taking this point as 
an objection. Now that this objection 
ha3 been removed, it is by no means 
evident to me, apart from the question 
as to the mortgages entered into subse- 
quent to the decree by the plaintiff’s 
uncles, that it is impossible to carry 
out the consent decree. 

What then is the position as regards 
the mortgages upon the evidence in this 
case ? If all the parties were to execute 
a lease to the company as they promised 
to do, would the company’s possession 
of the property under the lease be liable 
to be disturbed- by the mortgagees or 
purchasers under decrees for the enforce¬ 
ment of their securities? The receiver 
in the previous suit was in possession 
until May 1924. Since that date the 
company has been in possession. Some 
of tbe parties have been acting under 
the decree and an application in execu¬ 
tion was made in 1926. It is by no 
means evident to me, therefore, that if, 
under the consent decree, a lease was 
executed by these parties to-morrow, the 
mortgages would have priority over the 
lease. As the company has been in 
possession of the property, good evidence 
would be required to 'show that any 
mortgagee had taken without notice of 
the rights of the parties under the con¬ 
sent decree. Upon clear proof that the 
scheme of the consent decree was no 
longer possible, it may be that the plain¬ 
tiff could make a case on the lines of 
Chaudhri Ahmad Bakhsh v. Setk Raghu- 
bar (17) where Lord Davey said: __ 

(17) [1905] 28 All. 1=33 L A. 229=2 A. L. J' 
813=3 Sar, 832 (P. C.). 
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“Their Lordships are of opinion that a now 
decree which could only be regularly made iu 
a fresh suit was in the circumstances required 
in order to give effect to the rights of parties 
and do justice between them."^ 

But in my opinion this part of the 
plaintiff’s case fails upon the facts 
proved by the evidence. 

In these circumstances, the plaintiff s 
suit fails. If the plaintiff desires to 
have any relief upon the footing of the 
consent decree, this relief must be 
obtained in a suit properly framed for 
the purpose. The appeal should be dis¬ 
missed with costs. 

C. C. Ghose, J.—I agree. 
v.B./r.K. Appeal dismissed. 
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Mir Belayet Ali — Purchaser—Peti¬ 
tioner. 

v. 

Iiadhikalal Das —Landlord—Opposite 
Party. 

Civil Rule No. 1546 of 1929, Decided 
on 6th March 1930, in the matter of 
Misc. Case No. 19 of 1929, from order of 
Munsif, Nawabganj, D/- 5th August 
1929. 

Bengal Tenancy Act, S. 25 (f) (2) — Trana- 
feree paying into Court on footing that he 
hat taken transfer of occupancy holding— 
Rights of landlord still arise under S. 25 (f) 
( 2 ) and transferee'spends on holding at his 
risk. 

Even whore a transferee pays money into 
Court on the footing that ho has taken transfer 
of an ocoupauoy holding, the rights of the 
landlord under 3. 25 (f) (2) arise and if the 
transforeo in tho meantime incurs expenditure 
by putting masonry buildings on tho property, 
ha doos so at hia own risk. [P 547 0 1] 

Badhika Ranjan Guha — for Peti¬ 
tioner. 

Gopendra Krishna Banerji — for Op¬ 
posite Party. 

Order.—In my opinion this Rule must 
be discharged. In appears that the 
transferee paid money into Court on the 
footing that he had taken transfer of an 
occupancy holding. In these circum¬ 
stances, it appears to me that the land¬ 
lords right arose under the new olause 
in the Bengal Tenancy Act and that, 
if the transferee has gone to expense in 
putting masonry buildings in the mean¬ 
time upon the property he has done 
that at his own risk. This case cannot 
bo treated as a case of encumbrance nor 
*8-.ib possible for the Court to go outside 


the language of S. 25 (f) (2). Ben. Ten. 
Act, and to order compensation which is 
not authorised thereby. The Rule mu3t, 
therefore, be discharged with costs. 
Hearing fee one gold mobur. 

v.B./r.K. Buie discharged. 


A. I. R. 1930 Calcutta 547 (2) 


Rankin, C. J., and C. C. Ghose, J. 

Kanto Mohan Mullick — Insolvent — 
Appellant. 

v. 

John Carapict Galstaun and another 
—Respondents. 

Appeal No. 79 of 1927, Decided on 
13th January 1928, from original order 
of Buckland, J. ( D/- 1st June 1927. 

(a) Presidency Towns Insolvency Act 
(1848), S. 38 — Insolvent will be heard on 
question of creditor advancing proof which 
is disputed. 

Section 38 contemplates that an insolvent 
shall have a right to be heard upon any ques¬ 
tion of a creditor advancing a proof which is 
disputed. [P 550 C 1 ] 

(b) Practice—Remand — Point of limita¬ 
tion not raised before appellate Court—On 
remand it cannot be so raised if reference 
is limited. 


Although it is the duty of the Court of ap¬ 
peal to take tho point of limitation notwith¬ 
standing that it ha 6 not been raised by tho 
party, if such point is not taken by the Court, 
tho point canuot be raised on romand on a 
limited reference unless suoh decision has boon 
roviowod or the right of appeal, if any there 
might be, exercised. [P 551 C 2] 

(c) Presidency Towns Insolvency Act 
(1848), S. 77—Official^Assignee is not ad¬ 
ministrator of trust for benefit of creditors. 

Under the Indian Insolvency Act of 1848 the 
Oflicial Assignee in administering the estate of 
an insolvent is not administering a trust in¬ 
tended for tho benefit of any creditor who is 
willing to oome in. [P 552 Cl 21 

^(d) Contract Act, S. 16—Conditions requi¬ 
site for application of S. 16 stated. 

Under 8 . 16 which deals really with “what 
is consent" oontracts aro not avoidod moroly 
bocauso they are hard or harsh. They aro 
avoidod because there is no such consont on tho 
part of the defondant as in principle can be 
regarded as a contract by him. Where tho 
relations subsisting between tho parties are 
auoh that one of tho parties is in a position to 
dominate tho will of tho other and uses that 
position to obtain an unfair advantage over the 
other, the oontraot is said to be induoed by 
“undue influence." There aro, therefore, two 
things to bo shown: tho porson in a position to 
dominate tho othor’a will and using that posi¬ 
tion to obtain an unfair advantage. Cl 3 
of the aeotion is to this effoofc: that where 
a porson is in a position to dominate the will of 
another and makes a oontraot whioh is un- 
oonsoionable tho burden of proving that such 
oontraot was not induced by unduo influouoo 
lies upon the person who ia in a position to 
dominate the will of the other. [p 552 c 2 } 
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(e) Presidency Towns Insolvency Act,S.46 
—Duty of Court as regards debt provable in 
insolvency as distinguished from dividends 
to be allowed. 

Although no doubt ib is the duty of the in¬ 
solvency Court to go behind any accounts 
stated or covenant or judgment and in the in¬ 
terest of other creditors get to the real charac¬ 
ter of the transaction, it dees not mean that if 
a person has lent one lac or a promise to 
repay two, he is a person who can only prove 
one lac in insolvency. In such transaction 
the correct figure at which proof 9hould be ad¬ 
mitted as distinct from correct figure upon 
which dividend should be paid, is the figure 
which would be due according to the terms of 
the real bargain between the parties. For the 
purposes of dividend a different figure has to 
be computed, viz. the figure of one lac with 
interest at 6 per cent, per annum to the date of 
adjudication: In re Van Latin (1907), 2 A". B. 
23, Ref. [P 553 C 2; P 554 C 1] 

(f) Presidency Towns Insolvency Act, S. 46 
—Nominal amount of proof of debt and 
effect of sums received—Accounting. 

The time at which the creditor claims to 
prove is the time at which he brings his appli¬ 
cation go have his name inserted in the sche¬ 
dule. That being so, while tho sum since re¬ 
ceived must be taken into account when it 
comes to paying dividend in order that the 
creditor may not receive more than 20 shillings 
in tho pound it is not a matter which reduces 
the nominal amount of his proof of debt. 

[P 554 Cl] 

(g) Presidency Towns Insolvency Act( 1909), 
Ss. 60 and 40—Modern bankruptcy statutes 
in England can take effect under Act. 

The terms of the Presidency Towns Insol¬ 
vency Act of 1509 are such that they can take 
no effect upon adjudication under the previous 
Act, but the modorn bankruptcy statutes in 
England can according to tho decisions take 
effect undor that Act by virtue of such sections 
as S. 40 and S. GO. [P 554 C 2; P 555 C 1] 

(h) Presidency Towns Insolvency Act, S, 76 
—“Interest.** 

Whore thero is a surplus in tho estate of tho 
insolvent after paying all the debts in full, 
Court can give G per cent, interest: 13 Cal . 
6G, Foil [P 555 C 1] 

Langford James —for Appellant. 

N. N. Sircar —for Respondent. 

Rankin, C. J.—In this case we are 
concerned with the ascertainment of 
the amounts for which Mr. Galstaun is 
entitled to proof in the insolvency of 
one Kanto Mohan Mullick. I propose 
that we should give our decision upon 
the questions of law which are involved 
and what is said with reference to the 
particular figures and amounts will be 
subjected to correction hereafter on the 
representation of the parties. The in¬ 
tention is that at the conclusion of 
this judgment the parties should have 
an opportunity of cheeking whether the 
figures mentioned in it are correct in ac- 
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cordance with the true working out of 
the principle which is to be applied. 
Now it appears that the insolvent Kanto 
Mohan Mullick and four of his brothers 
entered into a transaction represented 
by a mortgage deed dated 23th June 
1903. It appears that at this time a 
certain will was being propounded by 
the persons named as executors therein 
as the true will of their uncle, one- 
Gopal Lai Seal, and although the con¬ 
tents and effect of that will have not 
been properly brought before us it is 
common ground that if that will were 
established the five brothers would be 
entitled to the enjoyment of the assets 
left by their uncle at a period of time 
long before they would be likely to 
succeed as mere reversioners expectant 
upon the determination of the rights of 
their uncle’s two widows. In point of 
fact at the date of the mortgage tran¬ 
saction the probate suit was being tried.. 
The ultimate result of that suit was 
that the will was held to bo a forgery. 
The true nature of the transaction re¬ 
presented by the instrument of 28th 
June 1903 is not in doubt. 

It appears that the will case was 
being conducted, if not nominally, at all 
events really,*on behalf of the five bro¬ 
thers by an Attorney one N. C. Bose 
and it appears that after certain 
amounts of money had been spent upon 
it, it was necessary to obtain more- 
money for the same purpose. Accord¬ 
ingly tho attorney, with the assistance* 
to use a neutral phrase, of a gentleman 
called Mumford, approached Galstaun 
and ultimately it was arranged that a 
loan of one lac should be obtained from- 
him upon the terms that he was to gefc 
in six months two lacs for the loan and 
that the sum of two lacs was to carry 
interest at the rate of 12 per cent per 
annum. A loan of half a lac was at 
the same time being made by one Hari- 
dhone Dutt and upon similar terms, 
namely that at the end of six mouths 
double the amount was to be payable- 
These two transactions are put into the 
same deed and that deed proceeds upon 
the basis that the brothers are borrow¬ 
ing from Galstaun sums of money aggre* 
gating the sum of three lacs which have 
been advanced to them by Galstaun oat 
of his own moneys and of moneys contri¬ 
buted by Haridhone Dutt. Those ad¬ 
vances are said to have been made upon' 
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the security of certain hundis men¬ 
tioned in the schedule. The actual 
covenant for repayment is in these 
words: 

“Now this indenture witnesseth that in 
pursuance of the said agreement and in con¬ 
sideration of the said sum of Rupees three lacs 
already advanced by the mortgagee to the mort¬ 
gagors as aforesaid (the receipt whereof the 
mortgagors do hereby admit and acknowledge) 
the mortgagors do hereby covenant with the 
mortgagee that they the mortgagors shall and 
will on 20th December 1903 pay to the mort¬ 
gagee at Calcutta the said principal sum of 
Rupees three lacs without any deduction or 
abatement whatsoever and will in the mean¬ 
time and until full payment and satisfaction of 
the said eum of Rupees three lacs pay interest 
thereon or on such part thereof as shall for 
the time boing remain owing and unpaid at 
the rate of 12 per cent, per anuum computed 
from the date of these presents by equal 
monthly paymonta.” 

We are concerned with-this transac¬ 
tion in the following circumstances: It 
appears that the money which was bor¬ 
rowed was expended and that when the 
time came to repay in December 1903 
no part was repaid. Until events long 
afterwards, which I shall come to in 
due course, neither principal nor inter¬ 
est nor any part of either was repaid to 
Galstaun. In 1905 Haridhone Dutt died 
and on 11th November 1907, Kanto 
Mohan Mulliok was adjudicated an in¬ 
solvent under the old Act which then 
obtained in India, namely, the Indian 
Insolvency Act, 1848, 11 and 12 Vic. 
Cap. 21. In 1909 a suit was brought by 
Galstaun against all the five brothers 
upon the covenant in the mortgage. In 
Maroh 1915 the Official Assignee was 
substituted in the place of the insolvent. 
In 1917 the plaint in this suit was 
•mended, converting it from a mere suit 
upon a covenant in the mortgage to a 
suit to enforce a security. In 1920 
Galstaun withdrew his suit so far as the 
Offioial Assignee was concerned with¬ 
out prejudice to his rights to prove in 
the insolvency if any. In February 
1920 this mortgage suit came on for 
hearing and the plaintiff proceeded with 
it on the basis of a suit upon the cove¬ 
nant only. Ho got a decree against the 
then defendants, that is to say, the in¬ 
solvent’s four brothers lor a sum appa¬ 
rently of Rs. 5,23.600. 

Later on, an appeal having been taken 
•from this deoree the matter was settled 
toy oertain terms of settlement agreed 
to before the Court of appeal in Decem- 
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her 1920. It will be observed that 
shortly before this date, that is to say, 
in April 1920, the application with 
which we are now really concerned had 
been brought by Galstaun claiming to 
be entitled to prove in the insolvency of 
Kanto Mohan Mullick. The terms of 
settlement arrived at with Kanto’s bro¬ 
thers are ten in number. There was to 
be a decree in favour of Mr. Galstaun 
for Rs. 2,75,000 with interest on the 
decree at 6 per cent together with 
certain costs. The question of the 
money said to be- advanced by Hari 
dhone Dutt was put upon one side alto 
getherand he was left to proceed with 
his appeal if he desired to do so. The 
sixth term is this: 

“That Mr. Galstaun will ba at liberty to pro¬ 
ceed for the balance of bis claim in this suit 
against Kanto Mohan Mullick without reoourse 
to the Mullick parties herein." 

I do not think that there is any fur¬ 
ther term which it is necessary to recite 
at the moment. In point of fact under 
that decree certain sums were received 
by Galstaun in 1925 and 1926. We are 
told that in May 1925 he received 
Rs. 1,25,000 and that in July 1926 he 
received Rs. 1,26,910. It seems that in 
1927 there was a mortgage deoree for a 
sum of Rs. 1,11,756, but it is not shown 
to us nor is it contended by Mr. Lang¬ 
ford James that that money has been 
received so far. 

Turning now in the light of these cir¬ 
cumstances to the case which is actually 
before us, I find that on 7th April 1920 
Galstaun made an application that the 
schedule filed by the insolvent should 
be amended by entering him as a credi¬ 
tor for a sum of money put by him as 
three lacs with interest at the rate of 
12 per cent, per annum with monthly 
rests. It appears that in the insolvent's 
schedule he had entered Gulstaun as a 
creditor in the year 1907. He had pub 
the debt down as disputed and I will 
assume that he put it down not merely 
as disputed in point of amount but as 
disputed altogether. It would appear 
that under the Insolvency Act a 
debtor was required to put in his sche- 
dule debts claimed which he disputed 
altogether, and it would appear probable 
also that there was a chance of certain 
advantages to a debtor if he did inolude 
his creditor's claim in the schedule be. 
oause in that case he might get protec. 


Kanto Mohan v. J. C. Galstaun (Rankin, C. J.) 




550 Calcutta Kanto Mohan v. J. C. Galstaun (Rankin, C. J.) 


tion against process if the creditor 
should commence a suit. 

Now that application to correct the 
schedule and admit Galstaun as a credi¬ 
tor was ultimately brought on for hear¬ 
ing before Greaves, J., who delivered 
judgment in the matter in March 1921. 
I will not now describe the evidence 
that was then before the learned Judge, 
but will notice only that at the hearing 
before him the insolvent claimed to be 
represented as well as and independently 
of the Official Assignee. That claim 
the learned Judge disallowed. (So far 
as I can see the section of the Act under 
which the learned Judge was proceeding, 
namely S. 38, contemplates that an in¬ 
solvent shall have a right to be heard 
upon any question of a creditor advanc¬ 
ing a proof which is disputed. The 
learned Judge, however, came to a con¬ 
trary conclusion and ib may be that 
there were good reasons for that con¬ 
clusion. I do not find it necessary to 
pronounce upon that question. I am, 
however, proposing to deal with this 
case upon the basis that the insolvent 
had a right under S. 38 to be heard upon 
this matter). The matter was fought 
out between Galstaun on the one hand 
and the Official Assignee on the other 
and the questions that were discussed 
cover the whole ground. It was disputed 
whether or not the contract for Gal- 
staun’s loan was a good contract or 
was one made by means of undue 
influence so as not to leave a free 
and full consent on the part of the in¬ 
solvent. The learned Judge rejected 
that objection to the proof of debt. 
Another contention seems to have been 
raised to the effect that because Gals¬ 
taun had at first proceeded against the 
insolvent and the Official Assignee by a 
suit he could not lodge a proof in the 
insolvency. That contention was very 
properly rejected. A contention was 
further based upon Cl. G of the terms 
of settlement and it was also con¬ 
sidered whether any question of limi¬ 
tation stood .in the creditor’s way. 
On this question of limitation it was 
held on the authority of Ex parte Ross 
(1) that a proof for a debt which was 
not barred at the commencement of the 
bankruptcy did not become barred by 
lapse of time. From that judgment an 
appeal was taken and a goodjleal turned 
(J) [1827] 2 Q. & J. 330. 
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in the Court of appeal upon what the 
learned Judge had said with reference 
to the question of Cl. 6 of the terms of 
settlement. The learned Judge pointed 
out that nothing had been received, at 
the time he was dealing with this 
matter, from the brothers of the insol¬ 
vent on account of this debt. It was 
pointed out that if something was re¬ 
ceived a question of a complicated char¬ 
acter might arise as to Galstaun’s right 
to allocate some of that to interest 
rather ‘than to principal. He was not 
minded to anticipate and give directions 
in advance about what would happen 
if sums of money should be received 
from the debtor’s brothers in future and 
he said: 

“But-in any case I am not finally disposing 
of any rights and if and when the Rs. 2,75,000 
is recovered it may be permissible for the 
Official Assignee to raise any contention ha 
may be advised to raise. At the moment I am 
only deciding whether the claim is provable ' 
or not. I see nothing in the third contention 
to prevent the admission of the proof." 

On that an order was drawn up where¬ 
by the proof was thereby admitted and 
allowed for the sum of Rs. 2,00,000 with 
interest thereon at the rate of 12 per 
cent per annum with monthly rests from 
28th June 1903 to 11th November 1907. 
From this order the insolvent himself as 
distinct from the Official Assignee pre¬ 
ferred an appeal which came on for 
hearing in January 1922. One would 
suppose that the insolvent’s first point 
would be that he had not been permit¬ 
ted to take part in the proceedings 
before Greaves, J., and that, therefore, 
the whole matter must be sent back so 
far as he is concerned or indeed alto¬ 
gether. I do not find that any such 
suggestion was made to the Court or 
that the Court in any way proposed to 
act on those lines. The appeal was 
heard as an appeal preferred by the in¬ 
solvent himself and certain points were 
argued for the appellant as appears from 
the judgment. One point which came 
to nothing was whether the debt was a 
joint debt or a joint and several debt on- 
the part of these five brothers. Un¬ 
doubtedly it was a joint and several 
debt. 

The next question wa3, it was con¬ 
tended, that because Galstaun had 
brought a suit and had withdrawn the 
suit against the insolvent, but did not 
obtain leave of the Court under O. 23, 
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be could not bring another suit and 
could not consequently lodge a proof. 
That contention was negatived. 

The third point upon which the 
learned counsel relied was in respect of 
the amount for which Galstaun’s claim 
had been admitted in the order which 
had been drawn up on the learned 
Judges'judgment. The Court of appeal 
apparently «did nob understand what 
the learned Judge intended to do because 
he did not intend, according to his 
judgment, to “dispose finally of any 
rights.” It goes on bo say that it was 
not necessary to pursue the considera¬ 
tion of this part of the case any further, 
for Mr. Sirkar, the learned counsel for 
Galstaun has nob opposed the course 
which was suggested by the learned 
counsel for the appellant, namely that 
this 'matter should be remanded to the 
learned Judge taking insolvency m&tters 
on the original side in order that he may 
determine what is the real indebtedness 
of the insolvent to Galstaun in respect 
of the claim which he had made. That 
is the order of remand under which my 
learned brother Buckland, J., was sitting 
when he gave the decision which is now 
under appeal. 

The learned Judge 'in his judgment 
has again reviewed the case. He has 
considered in the presence of the insol¬ 
vent whether or not the contract is one 
which must be treated as no good con¬ 
tract by reason of undue influence in 
accordance with S. 16, Contract Act, as 
expounded in particular by the Privy 
Council in the case of Dhanipal Das v. 
Maneshar Bakhsh Sinyh (2). He has 
come to the conclusion that the contract 
was not brought about by undue influ¬ 
ence and that it is a good contract in 
law. As regards the questions of limi¬ 
tation he has held that those questions 
were not open upon this reference. He 
has dealt at length with the fact and 
figures and ha9 admitted proof for the 
sum claimed in the end by the creditor as 
due. That figure is the figure of rupees 
2,60,760. As regards the contention that 
iq view of Cl. 6 of the terms of settlement 
made by Galstaun with the insolvent's 
brothers, Galstaun’s rights of proof in this 
imeolvency are narrowed down by the 
phrase without recourse to the Mullick 
parties herein" the learned Jndge has held 

[1908] 28 All. 570=9 O. O, 188=33 I. A.' 
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that this phrase has no reference to any 
right of contribution which might arise 
if and when the insolvent has paid 
more than a proportionate share of the 
total debt. Accordingly, the question 
of Galstaun’s proof is not in his opinion 
affected by any such consideration. 

Now on this appeal a good many 
questions have been raised and the 
argument of Mr. Langforl James on 
the part of the appellant is as follows ■ 

He says first of all that by a decision 
of the Privy Council in an ex parte 
appeal Ganesh Lai v. Khetramohan 
Mahapatra (3), it has now been decided 
that the period of limitation in a suit 
upon a covenant to repay contained 
in a mortgage is three years from the 
date on which the money became pay¬ 
able. He says, secondly, that it is not 
the law in India as regards proofs of 
debt that the terminus ad quern of the 
period of limitation is the date of 
adjudication. He says that one must 
go on until one finds an actual claim 
made in insolvency and that *if by that 
time the statutory period is run out 
the claim to prove is barred. Now on 
this point the learned Judge has iD my 
judgment, correctly held that no such 
point is open to the appellant after the 
previous decision of the Court of appeal. 

In the memorandum of appeal on that 
occasion the question of limitation was 
raised though it was not raised in the 
argument. The appeal was not dealt with 
on the basis that it was a complaint by a 
person who had not been allowed to bo 
present and who was entitled to have the 
case reheard in his presence. Such objec¬ 
tions as were raised to there being any 
debt provable in law were heard and 
determined and the only question upon 
which the case was remanded was the 
question of amount arising in the man¬ 
ner which I have already explained. 

It is quite true that notwithstanding 
that the point of limitation was not 
taken it was in theory the duty of 
the Court of appeal at that time to 
take the point ; but if it did not take 
the point (and it was not altogether 
an obvious or easy point) it is quite 
wrong to suppose that without getting 
the decision reviewed or without exer- 
cising any rights of anpaal that-»thera r 
might be, it can be kyfcSstiqrj/d wtfe#L, 

(3) A. I. R. 1926. P: C. K 839=53 

I. A. 134-5 Pat. High Court 

jammu & Kashmir 
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the learned Judge comes to carry out 
the limited reference which was put 
upon him by that judgment. It is not 
necessary for me to do more than to 
state what the contentions as to limita¬ 
tions are and they are these. It is said 
that in the ex parte case Ganesh Lai v. 
Khctramokan Mahapatra (3) to which 
I have referred the Privy Council has 
laid down not merely that there is no 
12 years limitation for a suit upon a 
covenant, but that the limitation is a 
three year limitation being under 
Art. 66, Lim. Act, 1903 and not under 
Art. 116. This contention, it is said, 
is derived from an observation of what 
is said by Lord Fitz-Gerald in deliver¬ 
ing the judgment of the Judicial Com¬ 
mittee in the case of Ramdin v. Ralka 
Pershad (4). That case was decided in 
1884 under the Act of 1S71. As against 
that it is said that many years have 
elapsed, since 1884, and since that tim6 
questions as to the period of limitation 
for a suit on a covenant have many 
times had to be considered by all the 
Courts in India and that they have all 
along been unanimous in thinking that 
the period of such limitation is not 
three years but six. In these circum¬ 
stances, it is contended, that a mere 
dictum in an ex parte case upon ques¬ 
tions which it was not necessary to 
decide would be insufficient to justify 
the Court in throwing over the con¬ 
sidered.view upon which all the Courts 
in India are unanimous. 

Od the other question as to whether 
limitation comes to end with an ad¬ 
judication order, many cases have been 
cited to us. It is said that the reasons 
why in England limitation after the 
date of the bankruptcy does not run 
are these : first, that it is held that 
creditors are in effect the beneficiaries 
of the trust created by law of the 
debtors’ estate ; and, secondly, that 
during the insolvency creditors are 
not allowed in the ordinary way to 
bring suits against the insolvents to 
enforce their debts. In my judgment 
it is not necessary to canvass these cases 
or the arguments that have been ad¬ 
vanced. I will content myself by saying 
that I see no reason whatever under 
this Indian Insolvency Act of 1843 for 
thinking that the Official A ssignee in 

(4) [1881] 7 All. 502=12 I. A. 12=4 Sar. G19 
(P.C.). 


administering the estate of an insolvent 
is not administering a trust intended 
for the benefit of any creditor who is 
willing to come in. In my judgment 
there is nothing in'the contention that 
there is any difference under this Act 
from the ordinary law as it prevails in 
England. That question of limitation, 
therefore, mu3t be put on one side. 

The next question of importance i3 
the question whether or not this con¬ 
tract is to be held to be void under 
S. 16, Contract Act. On .this question 
two Judges have already pronounced, 
Greaves and Buckland, JJ., but I am 
only concerned with the judgment of 
Buckland, J. and, so far as that is con¬ 
cerned, it may be sufficient to say that I 
entirely agree in his finding of fact that 
this contract was not brought about or; 
induced by undue influence. Under S. 16 
which is a section which deals really 
with “what is.consent?” contracts are 
not avoided merely because they are hard 
or harsh. They are avoided because 
there is no such consent on the part of 
the defendant as in principle can be re¬ 
garded as a contract by him. Where 
the relations subsisting between the 
parties are such that one of the parties 
is in a position to dominate the will of 
the other and uses that position to ob¬ 
tain an unfair advantage over the other, 
the contract is said to be induced by 
“undue influence.” There are, there¬ 
fore, two things to be shown : the per¬ 
son in a position to dominate the other’s 
will and using that position to obtain 
an unfair advantage. Cl. 3 of the 
section is to this effect : that where 
a person is in a position to domi¬ 
nate the will of another and makes a 
contract which is unconscionable the 
burden of proving that such contract 
was not induced by undue influence lies 
upon the person in a position to domi¬ 
nate the will of the other. In the pre¬ 
sent case these brothers were minded 
to finance a highly speculative litiga¬ 
tion. They were not people who were 
borrowing money’ to enable themselves 
to live. They were not people without 
advice. They were borrowing it on 
the instructions not merely of their 
attorney but of several other people 
assisting him to find finance. It seems 
reasonably clear from the circumstances 
that they had little tangible security to 
offer. They purported to mortgage their 



Kanto Mohan v. J. C. Galstaun (Rankin, C. J.) Calcutta 553 


1930 

claims to their uncle’s estate. They 
purported to mortgage some claim also 
of their grandmother, but it is tolerably 
• reasonable that they were not people 
who were borrowing upon any good 
security. The evidence of the insolvent 
'himself contains a great many state¬ 
ments which are difficult to believe, 
some of which tell against him a3 well 
as in his favour. According to him he 
did not want the money to be borrowed. 
According to him he told Galstaun that 
if he lent it the money would be thrown 
into the sea. According to other pas¬ 
sages in his evidence it may be sup¬ 
posed that he had no mind of his own 
and that the whole of the transaction 
was entered into because Galstaun 
wanted it. I take the same view of 
this matter as the learned Judge of the 
Court below. In a case of this charac¬ 
ter it is difficult to say that it was 
even prudent for the lender to lend 
money to the amount of one lac 
on a promise of two. In my judg¬ 
ment the fact that the attorney 
and certain other agents were employed 
to negotiate this loan makes it difficult 
to say that there is any case to the effect 
that Galstaun dominated the will of the 
Mullick brothers. This matter has been 
dealt with fully by the learned Judge 
and I do ;not propose to enter into the 
matter any further than in saying that 
I agreo with his judgment. 

In these circumstances the question 
arises next as to whether or not Cl. 6 
of the terms of settlement between 
Galstaun and the insolvent's brothers 
meant what it is alleged it means. 
Ihere, again, I venture to say that I 
agree with the view taken by the learn¬ 
ed Judgo. If the intention was to sti¬ 
pulate that Galstaun should be at liber- 
ty to go on against the insolvent but 
that he should take nothing in the in¬ 
solvency or otherwise which could pro- 
duoe a claim on the part of the insol- 
vent for contribution against his bro¬ 
thers, in my judgment very-different 
words would have been chosen to in- 

oorporate that agreement. What is said 
is tnafc he 

ofTlaM b ° to Proceed for the balanoe 

hewffi?' re ° OUrS0 tha MulHok P r °- 

It has been strenuously contended by 
Mr. Langford James that these terms of 


settlement were entered into for the 
benefit of the insolvent, and that there 
was to be a restriction for his benefit 
that Galstaun could only proceed 
against him for the balance of Gals- 
taun’s claim in that suit, meaning there¬ 
by the figure which be had claimed 
when he brought the suit. It has been 
contended that in other ways these 
terms wore made by the Mullick bro¬ 
thers for the benefit or protection of 
the insolvent. In my judgment that i3 
a complete misconstruction of it. Any¬ 
thing that is contained in these terms 
is amply accounted for by the interest 
of the four brothers or of Galstaun. 

I come now to the ascertainment of 
the correct method in which the present 
proof should be dealt with as a proof 
in insolvency. The first principle that 
is appealed to by the insolvent is that 
the Court has a right and duty to go be¬ 
hind any accounts stated, or covenant or 
judgment and in the interest of other 
creditors get to the real character of the 
transaction. There have been many 
cases laying down that principle. The' 
main one is the case of In re Van Laun\ 
(iJ; which has been cited and commeu-i 
ted upon. That principle does not 
mean that if a person has lent one lac* 
upon a promise to repay two he is a 
person who can only prove for one lac 
iu insolvency. It is a principle, how¬ 
ever, which it is necessary to apply in 
the present case because the form of the 
covenant would lead one to suppose 
that the creditor had lent two lacs 
at 12 per cent per annum when, iu 
point of fact, he has lent one lac only 
and he is to get by way of interest a 
further lao together with what he is to 
get as interest eo nominoe. If there¬ 
fore the ordinary principles of modern 
Lnghsh bankruptcy law are to be ap¬ 
plied the principle will be found ex¬ 
pressed in S. 66, Bankruptcy Aot of 
JLyi4. This is a case where a debt 
has been proved and the debt includes 
interest or any pecuniary considera- 
tion in lieu of interest and this is a 

case where the interest or considera¬ 
tion should for the purposes of dividend 
be calcuUted at a rate not exceeding 

P 0r O0 Qb Per annum 

f Pr0Jud - lce t0 th0 ri gbt of the 
creditor to receive out of the estate any 
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be entitled after all the debts proved in 
the estate have been paid in full. If I 
am asked, therefore, what is the correct 
hgure at which the proof should be ad¬ 
mitted as distinct from the correct 
figuro upon which the dividend should 
be paid, it appears to me that the cor¬ 
rect figure at which the proof should be 
admitted is the figure which would be 
due according to the term of the real 
bargain between the parties, that is to 
say, the term that although one lac only 
was advanced the insolvent was to be 
liable to repay a sum of two lacs with 
interest. It appears to be common 
'ground that on that footing the total 
claim up to the time of insolvency, in¬ 
cluding interest at the contractual rate 
would be Rs. 3,04,861. For purposes of 
dividend, however, a different figure 
has to bo computed, namely, the figure 
of one lac with interest at six per cent 
per annum to the date of the adjudica¬ 
tion. That figure has yet to be ascer¬ 
tained but it is a figure which would be 
under one lac and a half. 

The next thing to be considered is 
this : certain sums of money have 
been received in 1925 and 1926. They 
amount in all to some two and a half 
lacs, a figure which is greater than the 
figure which is last mentioned. It is 
quite obvious, therefore, that if this is 
an ordinary insolvency in which there 
is no surplus but a deficient fund the 
creditor would get no advantage in 
these circumstances by trying to prove. 
It has been suggested on behalf of the 
insolvent that before arriving at the 
amount which is the total amount to be 
proved, namely, Rs. 3,04,861, credit for 
the sums received ought to be given so 
as to reduce the actual amount at which 
proof is to be admitted for any purpose 
to a much smaller sum. In my judg¬ 
ment that argument is wrong. To ap- 
iply the English rule : cf. Re. London 
etc.. Bank (6) : the time at which the 
^creditor claimed to prove is the time at 
which he brought this application in 
1920 to have his name inserted in the 
schedule. That being so, while the 
sum since received must be taken into 
account when it comes to paying divi¬ 
dend in order that the creditor may not 
receive more than 20 shillings in the 
pound it is not a matter which reduces 
the nominal amou nt of his proof o f 

(C) [1874] 9 Ch. CS7. 


debt. In this connexion it may be 
mentioned that on the strength of an 
old case it has been contended that 
since a judgment was taken against the 
insolvent’s brothers, that judgment from 
the time it was pronounced must be 
taken to be a receipt and the equivalent 
of a payment. In my opinion, there is 
no foundation for that contention for 
the present purpose. If it should turn 
out that after all the other creditors 
are paid in full the amount of their res¬ 
pective proofs there is a surplus suffi¬ 
cient left from which the full amount 
of Galstaun’s proof of debt, namely, 
Rs. 3,04,861 can be paid, credit being 
given for the sums already received 
from the brothers, then in my judgment 
that sum will be payable to him in due 
course of administration. Not only so, 
but if after that there should be still a 
further surplus, this Court should, in- 
my opinion, now direct that a payment 
should be made to him so as to give 
him the benefit of the principle which 
will be found in S. 33, Sch. 2, Bank¬ 
ruptcy Act, 1914 which is in these 
terms : 

If there is any surplus after payment of 
the foregoing debts, it shall bo applied in pay¬ 
ment of interest from the date of the receiving 
order at the rato of four pounds per centum 
per annum on all debts proved in the bank¬ 
ruptcy." 

It is to be carefully borne in mind 
that no interest will be payable upon 
the sums received from the Mullick 
brothers after the date of their receipt, 
that is to say, in the event of there 
being sufficient funds we direct that 
interest in this country at six per cent 
per annum be paid upon the total 
amount of the proof until such time as 
the first payment was received in dis¬ 
charge of the total liability. There¬ 
after the sum upon which six per cent 
will be payable will be reduced by the 
amount of the capital repaid ; in like 
manner the sum received in 1926, and 
any other sums as and when received. It 
may be as well hero to point out that 
by the terms of S. 40. Insolvent Act, 
and the decisions thereunder questions 
such as we have had to deal with have 
to be decided by the English bankruptcy 
law as it may be from time to time. 
The terms of the Presidency Towns In¬ 
solvency Act, 1909 are such that they 
can take no effect upon adjudication 
under the previous Act, but the modern 
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jbankruptcy statut93 in England can ac¬ 
cording to the decisions take effect 
'under that Acb by virtue of such sec¬ 
tions as S. 40 and S. 60. This was long 
ago held by Sir L. Peel in the case of 
Grey v. Chick in Coryton’s Reports, 
p., 136 and also by Innes, J., in In the 
matter of Vardalac Charri (7). As I 
understand, until 1909 the practice of 
this Court in administering the old Act 
was to do so upon the modern English 
principles laid down by the old Act 
itself and there is nothing in existence 
of any rule applicable to this case. 
This explains what otherwise might 
seem erroneous with reference to the 
English statutes. 

4 On the question of interest it is only 
right to say that there is a specific 
.authority in this Court for giving six 
per cent interest in the case of an in¬ 
solvent's estate where there is a surplus 
in the estate after paying all the debts 
in full ; and on this ground the parti¬ 
cular figure of six per cent is justified 
by authorities. The case to which I 
will refer is the case of In re, Maho¬ 
med Mahmud Shah (8) which appears 
to have been followed in certain un¬ 
reported cases. 

The ord er of the learned Judge will 
bo varied in accordance with our judg¬ 
ment and the creditor will be entitled 

to take his costs of this appeal out of 
the estate. 

C. C. Ghose, J.—I agree. 

V.B./R.K. Order accordingly. 

j7) [1877] 2 Mad. 15^ “ 

(8) [188G] 13 Cal. 66. 
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t j Town* Insolvency Act S Q 
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that if intimate* to Court 

« Mm * PpIy f \ r ®djudIc»U*on 

for or w,l hm one month and asking 
that he, thereby gives notice 

■ nd thuI , C o^m . t0,U .* Pe * d p “ y , ment of debU 
JSiiniSS 9 ° f ,n '° ,TenCy 

Tha statement under S. 55, Civil P C that 
the mao intends to fils his petition ^ * a" 


ment tc the eflect that he has decided that hi9 
affairs must- be settled by dealing with his 
creditors generally and that he must abandon 
the ordinary position of a solvent person who 
deals with each creditor as he pleases and is 
not concerned to ensure that all his creditors 
got exactly the same treatment. [P557 C 2] 

Where a judgment-debtor brought before 
the Court at the instance of the judgment- 
creditors under S. 55 intimates to the Court 
through his counsel that he intends to apply 
for an adjudication as an insolvent within one 
month and asks for an order of release under 
S. 55 (4) he thereby gives notice to that creditor, 
although he may not be present in person and be 
represented by his counsel, that he is about to 
suspend payment of debts. He commits, as 
such, an ac: of insolvency within the meaning 
of ?'. 9 ’ Presidency Towns Insolvency Act, and 
petition in insolvency can be filed against him 
by another creditor : In re Scott (1696), 1 
Q. B, D. 619, Ref. [P 557 C 1] 

S. Af. Bose, N. C. Chattcrjee and U. C, 
Laha —for Appellant. 

IF. Gregory —for Respondent. 

Advocate-General — for Official As¬ 
signee. 

Rankin, C. J.—In my opinion, this 
appeal fails except that it gives this 
Court an opportunity to amend a very 
badly drawn order of adjudication 
which I must regret to see under the 
seal of this Court. It appears that the 
debtor had been arrested at the suit of 
a ‘particular creditor and he was 
brought before the Court under S. 55, 
Civil P. C., by way of execution for the 
enforcement of a money decree. On the 
day in question the facts are that he 
appeared by learned counsel Mr. Moore. 
The other learned counsel was Mr. 
burita appearing for the decree-holder, 
one Annada Prasad Chatterjee. 
\\ hen the case was called on, it seems 
that the defendant being produced in 
the custody of the Sheriffs Officer, 
Mr Moore, counsel, said that his client 
wished to apply for adjudication as an 
insolvent and asked for an order under 
S. 55, sub-S. (4), Civil P. C. The Court 
made an order that on his giving 
security in Rs. 500 to the satisfaction 
of the Registrar for filing within on© 
month his petition for adjudication and 
for his appearance when called on so to 
do, he would be released and, in default 
he would be committed to prison lb 
would appear that he furnished seourity 
and was released. This having hap. 
pened on 19th July 1929, on 14th Sep¬ 
tember within three months of the 
date of the order, the present petition 
in insolvency was filed against him by 
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another creditor. That petition was 
founded on several acts of insolvency ; 
but only one act of insolvency is now 
relied upon. The petition set forth that 
the debtor declared in Court that he 
would file his petition within one 
month from 19th July and the petition 
stated that bbi 3 amounted to giving'to 
all his creditors notice that he had sus¬ 
pended payment. That certainly was 
not notice to the creditors who were not 
there and who were not interested or 
concerned in the matter. The affidavit 
ot the debtor in reply appears to con¬ 
tain nothing except irrelevant matters. 
The learned Judge ha3 carefully consi¬ 
dered this question from the point of 
view of principle and has dealt only in 
his judgment with the act of bankruptcy 
just referred to. 

The act of insolvency which concerns 
U3 is this : 

'* That on the said 10th July 1929, the said 
debtor declared in Court that he would file his 
petition of insolvency within one month from 
the dat9 which amounted to giviag notice to 
all his creditors that he had suspended pay¬ 
ment." 

JNow, the first question is whether it 
has been shown that, on 19th July 
the debtor committed an act of insol¬ 
vency as defined in S. 9, Presidency 
Towns Insolvency Act in this way : 

” He gives notice to any of his creditors that 
he has suspended or that he is about to 
suspend payment of his debts.” 

In this case, the act of insolvency al¬ 
leged is that on 19th July 1929 the 
debtor gave notice to Annada Prasad 
Chatterjee, a creditor that he was about 
to suspend payment, of hi3 debts. If 
this petition is upheld, a proper finding 
to that effect as being the sole act of 
insolvency on which the petition is 
based will have to be substituted for 
the rigmarole which at present is con¬ 
tained in the order. On this question, 
Mr. S. M. Bose has contended before us 
that in the circumstances of this case 
the facts found and admitted do not 
amount to a notice of intention to sus¬ 
pend payment of debts. He has re¬ 
ferred us not only to the general trend 
of decisions before and after the deci¬ 
sion of the House of Lords in Crook v 
Morley (l), but in particular, to three 
cases— Ex parte Oastler (2), Trustee of 
the Property of Lord Hill v. Rowlands 

(1) [1991) A. C. 316. 

(2) 13 Q. B. D. 471 (1331). 


(3) and In re Scott (4), He contends, 
first, that the statement made on the 
debtor’s behalf in hi3 presence before 
the Court dealing with the debtor under 
S. 55, Civil P. C., is not to be regarded 
within the intention of the Insolvency 
Act as a statement made to the creditor 
Chatterjee at all, but is a statement 
made to the Court ; and although 
Chatterjee may or may not have been 
present by himself and was represented 
by counsel, a statement made to the 
Court i3 a different thing for the pre¬ 
sent purpose from a statement made to 
the creditor. He further contends 
that, assuming that the statement was 
made to the creditor, it was not a state- 
ment which implied that the debtor 
was minded thereupon to suspend 
payment of his debts. We have to 
consider whether the learned Judge 
was right* in rejecting these contentions. 

Upon the first question, I think the 
learned Judge was right in holding this 
to be a statement made to the creditor. 
It is quite true that if one reads 
S. 55, sub-Ss. (3) and (4), Civil P. C., 
the statute puts a duty upon the 
Court to inform the debtor that he 
may apply to be declared an . insol¬ 
vent and that, if he does, he may get 
his discharge. It goes on to provide 
that where a .judgment-debtor expresses 
his inteution to apply to be declared an 
insolvent and furnishes security to the 
satisfaction of the Court that he will 
within one month so apply and certain 
other matters, the Court may release 
him from arrest. Now, in this case, the 
debtor was assisted by legal advice. It 
was not necessary for the Judge to in¬ 
form him of what his learned counsel 
was well able to advise ; and, when hi3 
learned counsel made the statement 
which he did, it must be understood 
as a statement of intention si^ch as 
is a compliance with the condi¬ 
tions prescribed by sub-S. (4) S. 55. 
I have pointed out that tha in " 
tantion required is an intention to ap¬ 
ply to be declared an insolvent. 13 
not an intention to be deolared at the 
end of the month provided nothing does 
turn up. The month is introduced into 
the section by way of defining the obli¬ 
gations of the surety. What the judg- 
ment-debtor has to e xpress is his mten- 

'■(3TC1896] 3QTb. D. 124. 

(4; [1S96] 1 Q. B. D. 619. 
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tion to apply to be declared an insol¬ 
vent. He is asking for release from ar¬ 
rest. He is giving security in support 
of the bona fades of bis intention and on 
the footing that be is a person who i3 
expressing a definite intention to apply 
to be declared an insolvent. 

Is that as an expression of intention 
upon which a judgment-creditor’s exe¬ 
cution against him personally is going 
to be brought to nothing, is that some¬ 
thing which the Code contemplates as 
said to the decree-holder ? In my opi¬ 
nion it is. In the ordinary course of 
judicial proceedings, such an allegation 
made in that way is made in the pre¬ 
sence of the parties. The decree-holder 
is a person who would be entitled to 
represent to the Court that, notwith¬ 
standing this expression of intention, 
the Court nevertheless should not release 
him from arrest. It is something which 
the creditor is entitled to be made 
aware of by a declaration which is made 
in trust. Not only tho Court but the 
creditor has to act in some sense upon 
this intimation and, in my judgment, 
while it cannot be said that the intima- 
tion is to all creditors, the intimation is 
one made to the judgment-creditor in 
the case and it is in no way necessary 
that the judgment-creditor should be 
present m person. If a person is there 
to act for him, he is to act for him for 
all purposes of the section. I am not, 
therefore, prepared to hold that the act 
relied upon is not an act of insolvency 
because the notice is not a notice to the 
creditor. 

• 

Then we come to the question whe¬ 
ther the notice is a notice which invol¬ 
ves that in the meantime the debtor is 
not going on paying his creditors as he 

13 a . 9sumin 6 a n obligation to 
maintain the status quo and preserve 

his assets for the benefit of the creditors 

generally so that they may be applied 

othe U r 0 - OUr fl 0 ° f , admini istration and not 
otherwise than the law provides to the 

tha y tTi, ° f h19 d6bfcS * 1 am 0{ option 
that it is a necessary part of the import 

of this declaration that he will not in 

r ; “ 0antlme confcinue staggering or 

P6rSOn aDd * 0b payin 6 ab- 

others ii n. S ° m / m ° ney on - account, 
in * ul1, and so on - as a man who 

able to”? 13fcer r° f hlS OWn asseti3 woul<i bo 

my £ ad 6 menfc deposi¬ 
tion of the debtor when he has to de¬ 


clare his intention to file his petition in 
order to get release from arrest is the 
position of a man who has finished with 
staggering on. He is a man who has to 
confess that he has been pulled up. He 
i3 not able to profess on the one hand, 
in order that he may be released, that 
he intends to file his petition and in¬ 
tends to give security in that behalf, and 
on the ether hand to say at the same 
time that he will pay such creditors as 
he chooses and that other creditors will 
be allowed to go without payment in 
his own discretion. 

The case of In re Scott (4), which Mr. 
S. M. Bose has cited to us is a somewhat; 
strong authority against the contention 
which he has advanced. That was a 
case of a lady who had, it appears, 
several creditors. _Ono creditor was 
making repeated requests for money. At 
the moment she had not the money to 
pay him and if she had merely said : 

‘‘Now I cannot pay you because I have not 
got the mouej,” 

that would have been no statement to 
the effect that sho was about to suspend 
the payment of her debts generally. But 
in that oase.it was pointed out that what 
she said to the creditor in effect was • 

I cannot pay you or anyone else. I have 
taken advice and I am advised that I must d»al 
with my creditors collectively/* 

O the statement under 

S. 55. Civil P. C., that the man intends 
to tile his petition is a statement to the 
effect that he has decided that his 

affairs must be settled by dealing with 
his creditors generally and that he must 
abandon the ordinary position of a sol¬ 
vent person who deals with each credi¬ 
tor as he pleases and is not concerned to 
ensure that all his creditors get exactly 
tne same treatment, 

In these reasons, I am of opinion that 
a good act of bankruptcy has been made 
out in this oase. The whole of the acts 
of bankruptcy recited will be struck out 
of the order of adjudication and in place 
thereof will be tho following : 

"It appearing to tho Court that the following 
aot o( insolvency has been committed by the 

pimia? SffiM!.."’ 

The order as to costs will be that tho 
Official Assignee will take his costs of 

6ft J- ln fc ^ Q ordinar y course of 
administration and the creditor will add 
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hi3 co3t3 of this appeal to the costs of 
the petition which will be paid to him 
under the rules in the proper order of 
administration. These costs will he paid 
in the same order of priority as the costs 
of the petition. 

Buckland, J.—I agree. 

r.M./r.K. Order accordingly. 
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Panckridge, J. 

j?. K. Samuel —Plaintiff. 

v. 

F. H. T. Samuel —Defendant. 

Civil Suit No. 922 of 1929, Decided 
on 5th September 1929. 

Civil P. C., S. 35— Suit for judicial sepa¬ 
ration—Parties professing Jewish religion 
—Wife praying for order on her husband 
to pay her costs — Costs cannot be paid — 
Case held governed not by Letters Patent 
(Calcutta) Cl. 35, but by Cl. 12. 

A suit for judicial separation was brought 
by the wife against her husband. The parties 
-ware members of the Jewish community and 
professed the Jewish religion. The wifs took 
out summons for an order on the husband to 
pay to the wife a cercain sum on account of 
and towards the costs of the suit. 

Held : that neither Cl. 35, Letters Patent 
(Calcutta) uor the Divorce Act applied to 
the case, but the suit came within the ordi¬ 
nary original civil jurisdiction of the High 
Court under Cl. 12, Letters Patent, and the 
procedure as regards payment of costs was 
that laid down by Civil P. C., of which S. 35, 
did not give the Court power to direct the 
order prayed for. [1* 553 C 2 P 559 C 1] 

J. C. Hazra and Ispahani —for Plain¬ 
tiff. 

S. C. Bose —for Defendant. 

Judgment. — This is a summons 
taken out by the plaintiff asking that 
the defendant be ordered to pay to the 
plaintiff a sum of Rs. 1,500 or such 
other sum as the Court may direct on 
account of and towards the costs of 
the suit. 

The parties are wife and husband, 
are members of the Jewish community, 
and profess the Jewish religion. The 
plaintiff wife seeks in this suit to 
obtain a judicial separation from the 
husband. The suit was instituted on 
13th May 1929, and on 2l3t May, Cos¬ 
tello, J., made an order for alimony and 
the payment of Rs. 300 on account of 
•the plaintiff’s costs of the suit. 

It is conceded that the question of 
the power of the Court to make such 
an order was not raised on that occa¬ 
sion. There i3 a recent decision of the 
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Bombay High Court, Benjamin v. 
Benjamin (l), to the effect that the 
High Court has power to grant a 
decree nisi for the dissolution of a mar¬ 
riage between Jews. The Court, how¬ 
ever, in that case made it clear that 
the decree asked for and made was 
made in the exercise of the ordinary 
original civil jurisdiction conferred 
by Cl. 12, Letters Patent, and not by 
virtue of the jurisdiction conferred by 
Cl. 35, which is limited to “ matters 
matrimonial between our subjects pro¬ 
fessing the Christian religion.” 

It is further clear that the Divorce 
Act, 1369, has no application to a 
case like the present, for relief under 
that Act can, under the provisions of 
S. 2, only be granted in cases where 
the petitioner professes the Christian 
religion and resides in India at the time 
of presenting the petition. 

It is said on behalf of the defendant 
that the present case is distinguishable 
from Benjamin v. Benjamin (1) inas¬ 
much as here the plaintiff is not ask¬ 
ing for dissolution, bub for judicial 
separation, a relief which, it is argued, 
is unknown to Jewish law, and that the 
suit is, therefore, not maintainable. 

I do not think it necessary to decide 
this question because even on the as¬ 
sumption that the suit is maintainable 
I have come to the conclusion that I 
ought not to make the order asked for. 
It seems that it is customary for the 
Divorce Division of the High Court of 
Justice to direct a respondent husband 
to secure the costs of a petitioner wifa. 
In making such an order the Court is 
following the practice of the old ecclesi¬ 
astical Courts : whether that practice 
was based on the fact that at common 
law a wife's property passed to her hus¬ 
band on marriage need not be con¬ 
sidered, for the Court has continued to 
make the order in spite of the change in 
the law made by the Married Womens 
Property Act, 1882. 

Similarly this Court ha3 to my know¬ 
ledge frequently made such an order in 
proceedings under the Divorce Act, 
and in so doing it has followed the 
English principle as it is required to 
do under S. 9 of the Act. But neither 
the practice of the English Court nor 
the practice of this Court in proceed¬ 
ings under the Divorce A ct can applyj o 

(L) 50 Bom, 369 (1925). 


Samuel y. Samuel (Panckridge, J.) 
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^uitg under Cl. 12, Letters Patent, the 
procedure iu which is laid down by tli9 
Civil Procedure Code. The power of 
the Court to order the payment of costs 
as the Court in its 'discretion thinks 
proper is conferred on it by S. 35 of the 
Code. The language is wide, but in 
my opinion it does not give the Court 
power to direct the defendant to put 
the plaintiff in funds for the purposes 
of the litigation or even, to secure the 
plaintiff’s costs. 

Of course it is not uncommon for the 
Court, in cases where it is exercising its 
discretion in favour of a litigant to 
make the payment of his opponent’s 
costs a condition of such exercise. Such 
a condition is frequently imposed when 
adjournments are granted or orders 
made for the examination of witnesses 
on commission. 

Again, the Court has a discretion 
specifically given by 0. 25 to direct a 
plaintiff to secure a defendant's costs 
in cases where the conditions prescribed 
by the order are satisfied. Such cases, 
however, are not analogous to the case 
now before me. With regard to the 
costs already incurred some of them 
have been dealt with on the applications 
that have been made. 

With regard to those in respect of 
which no order has been made and 
future costs I do not think I have the 
power in a civil suit to order the pay¬ 
ment of them or direct the defendant 
to provide for their payment in the 
manner prayed. 

It has been suggested that a wife’s 
costs in proceedings bona fide instituted 

fnr a,n ?u 0r u hU - band are ‘‘“oceasarics” 
for which she is entitled to pledge his 

credit. Even if this view is correct it 

only means that the wife’s attorney has 

foi ft hT u acbl0n a S aiQ 8ther husband 
foi his charges and does not justify the 

order asked for in the summons. The 

stanifl^T 011 1 ! dl9missed - In the circum- 
ances I make no order as to costs be 

Fond granting a certificate for counsel 


V.s./r.k. Application dismissed. 
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Muter, J. 

Sailesh Chandra Sarkar— Plaintiff- 
Appellant. 

v. 

Bireswar Chatterjce — Defendant- 
Respondent. 

Appeal No. 433 of 192S, Decided on 
-8th March 1930, against appellate de¬ 
cree of Sub-Judge, Zillah Burdwau, Df- 
20 th September 1927. 

* (a) Registration Act. Ss. 17 and 49 —Re¬ 
gistration is necessary for compromise ope- 
rating as lease even though compromise 
embodied in decree—Statement in such un¬ 
registered compromise is however admits!- 
bJe as admission—Evidence Act, S. 21. 

A compromise agreement operating as'a lease 
requires registration notwithstanding the fact 
that it has been embodied in a decree, and 

suoh an agreement if unregistered will not be 
admissible asa lease, although a statement in 
it may be admitted as an admission. Wheu 

it ‘ 7 ad ? itted as admission 

it is onJ\ a piece of evidence and It is opon to 

sbnlYbL > h ° has “ ade th0 Emission to 
did n '. fc V T? S mado ‘ a circumstances which 

ho d r th ° admission binding on him or 

her as the case may be: A. I. R. 1919 P. C. 79 

~.vise. “ 

n„ A „5d al Oour t 1 of f *ct must always ascertain 

fore U d ls one 5 t £. w , hether » case made out be- 

evidenee ** sustai,led on the 

sions and oL 6 d ! p3n « d mero, y OQ ‘ho admis- 
stons and statements of the counsels. 

font™ Kumar Respon- 

Judgment.— This is an appeal on be- 

s h ui/f°n f h ° pIainbiff and arises out of a 

suit for recovery of arrears of rent and 

35“ for fche BeQ gali years 1327 to 
1330 in respeob of about 16 bighas of 

land mentioned in the plaint which the 

plaintiff alleged the defendant held un- 

Th« n'f at r aDDUal renfc of 35. 
S plainfciff was that the 

defendant held this plaint land under a 

compromise arrived at between the par- 
191fi^ a d P H 0Y1OU9 r0 r nfc 3uifc N °- 851 of 

2 ? * r 

Sr" 

bighas as alleged by the plaintfff at ^ 
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jama of Rs. 35 but that the plaint land 
really appertained to the jama of Rs. 91 
held by him under the plaintiff. With 
regard to the petition of compromise in 
the previous rent suit the case of the 
defendant was that it was an invalid, 
illegal and fraudulent compromise and 
as it was in contravention of the pro¬ 
visions of Ss. 29 and 147-A, Ben. Ten. 
Act, it could not be given effect to. The 
Court of first instance held that the 
compromise was accepted by the Court 
and a decree was passed on the basis of 
the compromise. In those circumstances 
the Court was of opinion that although 
the compromise agreement operated as a 
lease and should have been registered as 
such, it was admissible in evidence inas¬ 
much as the agreement was embodied 
in the decree. It was also held that 
the compromise agreement was for good 
consideration and was executed without 
any undue influence having been exer¬ 
cised by the plaintiff on the defendant 
or any fraud on his part. The Munsif 
accordingly decreed the plaintiff's suit. 

Against this decision an appeal was 
taken to the Court of the Subordinate 
Judge of Burdwan. The learned sub¬ 
ordinate Judge reversed the decision of 
the Munsif and dismissed the the plain¬ 
tiff’s suit. The lower appellate Court 
came to the conclusion that the soleh- 
nama was inadmissible in evidence for 
want of registration, because the Soleh- 
nama really operated as a lease and it 
had to be registered notwithstanding 
the fact that it was embodied in a de¬ 
cree. It further came to the conclusion 
that it had been established that the 
lands were included in Ex. B, the lease 
under which the defendant originally 
held the land under the plaintiff at a 
rent of Rs. 91. 

A second appeal has been preferred to 
this Court by the plaintiff and the main 
contentions before me by Mr. Bose who 
appears for the appellant have been: (l) 
that even if the solehnama be regarded 
as inadmissible in evidence the state¬ 
ment in the solehnama that the 16 
bighas of land for which the rent suit 
was brought did not appertain to the 
jama of Rs. 91 should have been treated 
as an admission and solehnama should 
have been accepted in evidence atMeast 
for this limited purpose (2) that the 
finding that the lands in suit are inclu¬ 
ded in the lease Ex. B, is not a proper 


finding as it is not based on evidence but 
on a reasoning which is open to consi¬ 
derable criticism. 

With regard to the first point it can¬ 
not now be disputed in view of the de- 
cision of the Judicial Committee of the' 
Privy Council in the case of Rani He- 
manta Rinnari Debiv. Midnapur Zainin- 
dary Co. (1) that the solehnama should 
have been registered in order to be effec¬ 
tive as a lease. It is pointed out by their 
Lordships of the Judicial Committee in 
that case that a lease comes within 
Cl. (d), S. 17, Registration Act. S. 17, 
sub- S. (2), exempts only those instru¬ 
ments which come under Cls. (b) and (c) 
from registration provided they are in¬ 
corporated in a decree. The Subordi¬ 
nate Judge was therefore right in ex¬ 
cluding the solehnama from evidence 
and in not giving effect to it as a lease 
because it was not registered. At the 
same time the statement in the sole- 
nama, namely’ that the lands did not 
appertain to the jama of Rs. 91, might 
be admitted in evidence as an admission 
made by the parties to the same. As 
such admission it would only be a piece 
of evidence and it would be open to the 
party who made the admission to show 
that it was made in circumstances 
which did not make the admission bind¬ 
ing on him or her as the case may be. 
In other words it is open to the party 
making the admission to show that it 
was untrue in fact. Be that as it may 
the learned Subordinate Judge should 
have admitted the statement as an ad¬ 
mission and considered the effeot of that 
admission in relation to the matter in 
controversy in this case. 

With regard to the second point taken, 
it appears to me clear that there has 
not been a proper finding in connexion 
with the point as to whether the evi¬ 
dence established that the suit lauds 
were included in the lease, Ex. B, which 
related to the jama of Rs. 91. The find¬ 
ing of the Subordinate Judge is that : 

“ tho appellant’s pleader says that ho has 
established by evidonco that the lands of tins 
suit are included in Ex. B, the lease at the 
rent of Rs. 101 from which a remission ot 
Rs. 10 was obtained making the rent Rs. 91. 
The respondent’s pleador says that ho hasi no* 
ascertained whether this has been proved or 
not. I therefore take it that ho is not able to 
controvert that fact." _— 

"“flTA'TT^ 1919 P- c - 79=53 I- °’ 634 
I. A. 240=47 Cal, 485. 
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This finding has been rightly criticised 
by the learned advocUe for the appel¬ 
lant. The mere fa it that the appellant's 
pleader said that he had established by 
evidence that the lands in suit were 
included in Ex. B and the mere fact 
that the respondent's pleader said that 
be had not ascertained whether it was 
included or not were not sufficient to 
justify the lower appellate Court in 
coming to the conclusion tnat the appel¬ 
lant’s pleader's statement was justified 
on evidence. It was the duty of tlie 
lower appellate Court which was a 
final Court of fact to ascertain on the 
evidence as to whether the case of the 
appellant made before him was one 
which could be sustained on the evi. 
dance. lie should have come to a con¬ 
clusion on the evi lence as to whether 
the disputed lands were included in 
Ex. B and in this connexion should have 
considered the effect of the admission 
made in the solemn*. I think there¬ 
fore that there has nob been a proper 
trial of the appeal and that this defect 
in the procedure has affected the merits 
of the cise so as to call for an interfer¬ 
ence of this Court under S. 100, Civil 
P. C. 

The result is that the judgment and 
decree of the lower appellate Court 
must he set aside and the case must bo 
sent back to that Court in order th it it 
may rehear the appeal in the light of 
the observations whioh I have just made. 
If on an examination of the evidence 
the Subordinate Judge comes to the con¬ 
clusion that the lands in suit were in¬ 
cluded in Ex. B he must dismiss the 
plaintiff’s suit. If on the other hand ho 
comes to the conclusion that they are 
not included in Ex. B then ho will 
proceed to determine whether tho plain¬ 
tiff is nob entitled to damages for use 
and occupation of the disputed lands 
and for this purpose he will give an 
opportunity to tho plaintiff to amend 
his Dlaint so as to include a relief in 
the plaint claiming damages for use and 

occupation The leave to amend will 
be given subject to this that the plain- 

tiff pays to the defendant all costs 
which he has incurred in the Court of 
brat instance and in the lower appel¬ 
late Court. 1 f oircumstances arise whioh 
would necessitate an investigation into 
the question of damages for use and 
occupation the Subordinate Judge will 
1930 0/71 & 72 


proceed to give the leave on the condi¬ 
tion I have mentioned. 

There will be no order as to costs of 
this Court. 

V. B./r.K. Case remanded. 

M “ "■ 
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Rankin, C. J., and Dockland, J. 

Jyoti Prosad Singh Deo —Appellant. 

v. 

II. V. Low k Go. Ltd .—Respondent. 

Appeal No. 35 of 1929, Decided on 
13th December 1929, against the origi¬ 
nal order of Page, J„ D/- 6th April 
1929. 

(a) Lessor and Lessee—No duty is cast 
upon leifcfc to produce evidence of title to 
under-ground — Onus is on lessors to show 
that lease offered to them is not secure 
lease—T. P. Act, S. 108 fa). 

A coniraot for grant of mining leas e in cer¬ 
tain raonzts provided that if the ‘lessees did 
not take the lease within a certaiu period 
“except for want of the lessor’* title in the 
sa ; d monzas” the deposit would be forfpit^d to 
the lessor. The settlement record showed the 
lessor as zimindar of tho mouzas and also that 
ono of them was settled as a hrabmottar and 
the other as a dclulfcar with tenure holders. 
Further demand was made by the lessees for 
production of the deeds of brabmettar and 
dehuttar grants for tho purpose of satisfxing 
themselves that underground rights bad he«n 
reservod to the zvmiudtr and also for execu¬ 
tion of an indemnity bond. The lessor replied 
that no deeds oould bo traced and that he was 
not prepared to execute an indemnity bond. 
Tho lessees thereupon refused to oomplete tho 
lease and sued for their deposit. 

Held : that tho exceptim clause in the con¬ 
tract referred to titlo to the .underground and 
not title to the mouzas but it did not increaso 
the obligation as to tho title lying on the 
lessor under geno-al law which included not 
duty to produce satisfactory ovideno= of title 
to the underground bofore the completion of 
the lease. [P 561 0 l] 

.That the onus was on the lessees to show 
that the lease offered to them was not a somro 
loase Moreover the title of tho zamindar had 
not been shown to bo snob as prevented him 
from giving the leasees a seoure and valid 
lease. [P 5 7 0 l] 

(b) Transfer of Property Act, S. 108-Ob¬ 
ligation of tellers and lessors are sa no as 
regards duty to give «ood title but different 
as to furnishing proof of title. 

While tho statute law in India makes no 
distinction in principle between tho obliga¬ 
tion of a lessor and of a vendor as far aaro- 

garde duty to cJveg.^od titlo. tho incidents of 

those different types of contract are different 

aa regards the obligation to give diaolosu o or 

l K T n*\ p 7\ of Ut, ° : Sout * r v Drake. (1*34) 

S.& f c fJ a2 n : , Seolt v - Atvor ** Contract 
418 nj 1 Ch. 596, Ref . (p q ^ 

10 ( a-s r tna f ! r f roper,y Ac »- S.. 55 and 
10 8 a. 108 contains no provisions as to title 
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—Lessee can repudiate lease on showing 
that interest conveyed to him would be 
nugatory—Lessee cannot call for proof of 
title in general manner. 

Unlike S. 55 which deals with sales, S. 103 
dealing with leases contains no provision as to 
title and the only covenant which it provides 
for is one for quiet enjoyment but none of 
title. The lessee may repudiate a lease by pro¬ 
ving that the title is bad which he is not to 
do by establishing that the lessor has no good 
right but that the interest that would ba con¬ 
veyed to him would bo nugatory or incomplete. 
He can by alleging a specific case of. restric¬ 
tion upon title that would interfera with the 
enjoyment of the property put the lessor on 
proof on that point but he cannot call for 
proof in general manner and repudiate on the 
ground that the lessor has not complied : 
Jones v. Watts , (1890) 43 Ch. D. 574, Rel . 
on. [P 564 C 1. 56G C 1] 

(d) Lessor and Lessee—Title—Lessor is 
not entitled to show good title unless suspi¬ 
cion of title arises or burden of such proof 
is on him. 

It cannot be said that a zamindar does not 
show a good title -to the underground unless 
he can disprove that tenure-holders of long 
standing had been given the undergiound 
rights, in absence of anything in the history 
of the land or in the ciroumstances of the 
oase to raise a reasonable suspicion and in 
absence of a stipulation imposing such a bur¬ 
den upon’him : 45 Cal. 47; In re t Foot & Hull , 
(1879) 10 Ch . D. 365, Ref. [P 508 C 1] 

(e) Transfer of Property Act, S. 55—S. 
55 though implying some warranty as to 
title does not require abstract title—It does 
not require seller to show good title by 
production of documents. 

Although S. 55 implies some warranty as to 
•title which would take effect on proof of 
breach it says nothing as to delivery of an 
abstract title sucb as obtains in English 
praotice or as to the seller undertaking to 
show a good title by production of documents 
and verification of facts the only provision 
being as to producing document on request 
and answering questions. [P 563 C 2] 

S. N. Banerjee. S. C. Bose and S. C. 
Mitter —for Appellant. 

Advocate General and A. K. Roy — 
for Respondent. 

Rankin, C. J.—The plaintiffs are a 
limited company called H. V. Low Sc 
Co., Ltd., and they sue the defendant 
for the return of the deposit paid by 
them upon an agreement between the 
parties that the defendant would grant 
to the plaintiffs a mining lease for a 
term of 999 years of the underground 
coal rights in two mouzahs belonging to 
the defendant and called Raidi and 
Methadi. It appears from certain cor¬ 
respondence between the parties that 
an agreement for a mining lease of these 
two mouzahs had been made in 1923 
and the deposit of Rs. 34,440 was paid 
at that timo. On 2nd January 1924, 
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the plaintiffs asked for one month’s 
further time in which to complete the 
lease but in March, April and May of 
1924 they were pressing for completion 
and intimating a claim for damages on 
account of the defendant’s failure to 
execute the lease. Ultimately, on 22nd 
January 1925 the parties with the ad¬ 
vice of their solicitors, entered into a 
formal agreement which provided that 
the plaintiffs would within two months 
from the date of the submission of a 
draft lease by the defendant take a min¬ 
ing lease from him or his lessees upon 
certain terms therein mentioned which 
are, in substance, the terms previ- 
ously arranged. The agreement pro- 
vided that the plaintiffs would not 
claim any damages from the respon¬ 
dent for the delay already incurred in 
obtaining the lease. It further pro¬ 
vided, and this is for our present pur¬ 
pose, the important clause : 

“If they neglect or fail to take suoh lease 
within the aforesaid time except for the reason 
of the want of the lessor’s title to the said 
mouzahs, the sum of Rs. 34,440 deposited as 
aforesaid will be forfeited unto the Raja 
Bahadur.” 

Now the plaintiffs have refused to 
accept the lease and they are suing for 
the return of the deposit upon the 
ground that they were justified in so 
doing by reason of the want of the de¬ 
fendant’s title to the said mouzahs 
within the meaning of this exception. 

The facts are that the draft lease 
was sent to the plaintiff's on 29th 
May 1925. Noohing in this case turns 
upon the terms of the draft which has 
not been laid .before us. The plaintiff’s 
attorneys, finding that in the draft the 
defendant’s two sons were the proposed 
lessors, asked for and obtained copies 
of the patta granted by the defendant 
to them. They also made enquiry as 
to their ages and were informed upon 
this point. On 30th June 1925, they 
returned the draft approved with certain 
alterations but stated : 

"our approval is subject to the title of the 
Maharaja‘being satisfactory.’ Before tholoase 
is finally completed wo must be satisfied 
that the Maharaja has the right to deal with 
the underground." 

On 11th July 1925 the defendants 
manager returned the draft, with a 
copy of the settlement records, and 
explained that under the defendant 
Raidi was held as a rent-free debuttar 
tenure and Methadi as a rent-paying 
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brahmottar tenure ; that in the eircum- 
stances it was quite clear that the 
defendant was the landlord “and as 
such the right in the underground 
minerals is vested in him.” On 17th 
July the plaintiffs' solicitors say that 
it is not clear whether the mineral 
rights have not been parted with by the 
ancestors of the defendant to the 
debuttardars ' and brahmottardars and 
ask for copies of debuttar and brahmot- 
tar grants, failing which they say an 
indemnity by the defendant will be 
necessary. On 23rd July 1925, they 
pressed for a reply saying that they can¬ 
not possibly complete unless satisfied 
that the Raja has a good title to the 
underground rights. On 24th the de¬ 
fendant’s manager writes to say that 
he is looking up the whole records to 
find out copies of the debuttar and 
brahmottar grants. On 5th August 
he writes that the brahmottar and 


parties to a contract for the sale of 
immovable property. 

In the case of a contract for sale it 
is provided by S. 55 that the seller is 
bound, in the absence of a contract to 
the contrary : 

“(b) to produce to the buyer on bis request for 
examination all documents of title relating to 
the property which are in the seller’s possession 
or power and (c) to answer to the best of his in¬ 
formation all relevant questions put to him by 
the buyer in respect to the property or the title 
thereto.” 

There is a further provision in sub-S. (2) 
that the seller shall be deemed to con¬ 
tract with the buyer that the interest 
which the seller professes to transfer to 
the buyer subsists and that he has power 
to transfer the same. Prom other pro- 
visions of this subsection it seems to 
mo [though this has been disputed: cf. 
Adkasadam v. M. V. Ouruatha (l)] that 
this clause contemplates a completed 
sale and corresponds to the covenant for 


debuttar grants were made by the 
ancestors of the defendant in days long 
gone by and no trace of the origin of 
the grants can be found out : 

“Prima facie the mining rights in the vil¬ 
lages belong to the Raja Bahadur who is ad¬ 
mittedly the proprietor thoreof and, if any¬ 
body questions his rights, it will evidently • be 
for him to show the same. Under the circum¬ 
stances tho Raja Bahadur is not in a position 
to exoouto any indemnity bond." 

Thereupon, the plaintiffs, by their 
solicitors, write on 18th August 1925 
refusing to complete on the ground 
that the defendant “has failed to 

Produce any title to the underground 
rights.’’ 

The defendant has not sued for 
specifio performance. Had he done so, 
it is clear that under S. 25, Sp. 
Rel. Act, he could only have succeeded 
upon showing that the title offered to 
the lessees was a title free from reason- 

And it U als ° 0 , earnnaer 

S. 18 (d) that if he had failed in such 

Lhm a • pla i Qtiffs would have been 
entitied t° a return of the deposit with 

interest thereon. No such suit having 

been brought, however, it would seem 

™*n« U ? d0r °? r , Indian Statute Law, the 
respective rights of the parties to a 

tT he Jf° r fc . h0 * rant of a have 
s 108 V Q T Q !\ w fch Terence to 
are in 8, T * P ' Act> tho terms of which 
’J fi 80 “ e re3 P eot9 ^ contrast with 

Act of I0 " ?l 90n in S> 55 of the 
Act of the rights and liabilities of the 


title in an English conveyance. There 
can, however, be no doubt that in India 
a contract for sale of immovable pro¬ 
perty implies some warranty as to title 
by the seller. It has been held in India 
that defects of title are within the soope 
of the clause which requires the seller 
to disclose to the buyer any material 
defect in the property of which the 
seller is and the buyer is not aware, and 
which the buyer oould not with ordinary 
care disoover: .Haji Essa v. Dayabhai (2). 
Sub-S. (6), S. 55, refers to tbe buyer hav¬ 
ing improperly” or “properly" declined 
to accept delivery of the property. Upon 
this section I will make two observa¬ 
tions only. It is noticeable that the 
section says nothing about the seller 
delivering an abstract of title and in 
India as a whole this praotice does not 
obtain ; the obligation of the seller 
is to produce his documents of title for 
examination by the buyer if the buyer 
so requests. Secondly, [at least if my 
view of sub-S. (2) is correct] there is a 
remarkable absence, in a section which' 
appears to be designed as a statement of 
the rights of the parties upon a contract 
for sale, of any statement .of the cardi- 
nal obligation of the seller—certainly of 
any statement to the effect that the 
seller undertakes to show a good title 

ofCJ) vr ntS ‘ aaci hi3 V0 rification 
of facta) which wa very different thing 

$ mm! % ££ f 2 r 391 -°' ™ <™.r~ 
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from a mere warranty that tbo seller 
has in fact and in law the estate which 
he professes to have—a warranty which 
would take effect upon proof of breach. 

The present case, however, though 
the contract is for a mining lease for 
999 years, is governed by the provisions 
of S. 108, T. P. Act, which deals with 
the rights aod liabilities of lessor and 
lesaeo. No special provisions affecting 
the question before us exist to discrimi¬ 
nate long leases from short leases at a 
rack-rent from other leases, or mining 
leases from leases of the surface. Such 
considerations : 

“are more proper for the discretion of the pur¬ 
chaser and his advisers before he ina'<es his 
bargain and incurs expense : Per Kelly, C. B., 
in If rend v. Buckley yi)." 


Under S. 103 the lessor’s obligation to 
disclose defects is limited to : 

"any material defect in the property with re¬ 
ference to its iotendod use.” 

It seems reasonably clear [Sye<i Mukh- 
lar v. Rani Sundar (4)! that these 
words hive reference to the nature and 
condition of the property to be demised. 
No obligation as to production of docu¬ 
ments or giving answers to questions 
(that is, requisitions) is mentioned in 
this section. Cl. (c) is a provision im¬ 
porting a covonant for quiet enjoyment, 
but there is no reference in the section 
to an implied warranty of title. 

Upon these provisions of the statute 
law, learned counsel for the defendant 
contends that as the defendant is ad¬ 
mittedly the zimindar and as the two 
mouzahs Raidi aod Methadi are admit¬ 
tedly within his zamindari, the defen¬ 
dant i3 prima facie entitled to the 
mineral rights and there is no indica¬ 
tion, proof or presumption to the con¬ 
trary. He relies upon a series of deci¬ 
sions which establish that when a grant 
is made by a zatnindar of a tenure (even 
if such tenure be at a fixed rent, perma¬ 
nent, heritable and transferable, minerals 
will not be held to form part of the 
grant in the absence of express evidence 
to that effect : Sa*hi Bhutan v. Jy'-ti- 
prosad (5), Gtrtdhari Singh v. Megh 
Lai (ft) Titurnm v. Cohort (7), Kuma r 

(3< [1350] 5Q.O -213—10 B. & i. 9.3=39 L.J. 

Q B. 90 = 22 L.T. 170=18 W.R. 680. 

(4) [191 ft] 19 I.<\ 815. 

(5) A I.R. 1916 P C. 191=40 I.C. 139=44 I.A. 

46=44 Gal. 585 (P.O). 

(6) A I.K. 1917 P.O. 163=42 I.O. 651=44 I.A. 

2»6=45 Gal. 87 (P.C.). 

(7) [1906] 33 Cal. 203=32 T.A. 185=8 Sar. 

903=2 O.h.J. 703=9 C.W.N. 1073 (P.OJ. 


Earinarain v. Sriram (8), Raja Durga 
Prosad v. Brajannth (9), Ragliunath v. 
Raja of Jharia (10) and Raja Bejoy v. 
Surendra (ll)J. These decisions clearly 
apply to brahmottar and debuttar ten¬ 
ures and we need not consider cases of 
putnis. It is only withia recent times 
that grants of such tenures were re- 
quirod to be made in writing. It is 
difficult in India to preserve ancient 
documents at any time and there must 
exist numberless brahmottar and debut¬ 
tar tenures the origin of which is now 
unknown and for which no written 
instrument can be produced. What 
then, he asks, in a contract for the grant 
of a lease has this defendant; promised, 
and what is the breach of that promise 
which entitle 1 the plaintiffs to repudiate 
or rescind the agreement ? If the plain¬ 
tiffs do not show that they were enti¬ 
tled to rescind the agreement, on what 
principle can they recover their depo¬ 
sit ? 

For the plaintiffs it is contenled that 
whatever be the obligation of an in¬ 
tending lessor under the general liw, 
the defendant by the agreement of 22nd 
January 1925 undertook not merely that 
he was entitled to dispose of the mineral 
rights but in the English sense to show 
a good title thereto, and that a breach 
of that obligation can be male out, un¬ 
less he removes a reasonable doubt 
whether there is outstanding in the 
debuttardars or brahmottardars some 
claim to the underground. It is further 
contended that the correspondence con¬ 
tains an admission that the grant of 
these tenures was made by written in¬ 
struments ; and that in not producing 
these written instruments, the defen¬ 
dant failed to comply with his obliga¬ 
tion under the contract. It is said that 
the evidence produced at the trjal by 
the defendant to the effect that these 
grants have been searched for and no 
trace of them discovered, is insufficient 
and inconclusive, as it shows that the 
defendant might have m*de greater 
efforts to obtain them. It is complained 
that the witnrss Rajendra Lai Mitter 


( 8 ) 

(91 

( 10 ) 

(ID 


723=5.1 G. 785=37 I A. 


696=15 I.O. 219=39 I.A. 


[1910] 37 Oal. 

136 (P.O ). 

[' 9l 2] 39 Cal. 

AJ.R P V>:9 P.C. 17=501.0. 819=45 I.A- 

158=47 Cal 95 PC). t 

A LR. 1928 P.O. 234=111 I.O. 345-55 1. 

A. 320=56 Oal. 1 (P.O.). 
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called by the defendant; was not himself 
the defendants record-keeper an! that 
subpoenas to produce the grants or co¬ 
pies thereof were not issued upon all per¬ 
sons interest© 1 in the tenures. If, they 
say, the plaintiff hal accepted the lease 
and gone to expense in setting up this 
colliery, it is quite possible that one or 
other of such persons would thereafter 
have produced his grant and shown 
some title to the mineral rights. 

Njw the first question in this case is 
as to the meaning of the agreement of 
22nd January 1925. The agreement oan 
be read as an independent agreement 
complete in itself. The object cf the 
last clause is to exclude all lights in the 
plaintiffs to a return of their deposit 
should they fail to complete within the 
stipulated time save for the exception 
therein mentioned: 

“oxcopt for tho roason of the want of lessor’s 
title to the said mouzahs.” 

Unless it can be said that under the 
general law upon a contract for the grant 
of a lease, the proposed lessee has no 
right to repudiite the agreement on the 
ground of want of title in the lessor, 
I see no reason for holding that this 
clause increases the obligation of the 
defendant in the matter of title. Tho 
exception is not introduced in such a 
way as to suggest an intention to make 
any special stipulation either as to title 
or evidence of title. It was contended 
for the defendant that the phrase “title 
to the said mouzah" contrasts with the 
earlier phrase “a mining lease of the 
underground coal" and that the want of 
title referred to is limited to the ques¬ 
tion whether the defendant \i the 
zemindar of those mouzahs. This, it is 
said, may well have been intended, since 
his position as zemindar carries with it 
a good prima facie title to the mineral 
rights. On the other hand, the view 
taken by the learned Judge is that 
“under this agreomonfc we are not concerned 
with what the position might be if tho agree¬ 
ment contained no provision rolating to the 
title of the lessor, for the all-important provi¬ 
sion of tho agrooraont in this case is that if 
thoxo is a want of title in tho lessor, tho losseo 
is not bound to take tho loose*” 

In my judgment, the phrase “want of 
the lessor's title to the said mouzahs" 
cannot in this agreement be held to have 
no reference to the mineral rights, but 
must, on the contrary, he read with 
particular reference thereto. On the 


other hand the plaintiffs* right to repu¬ 
diate the agreement for want of title in 
tho ies-or is not a new right specially 
stipulated for, and for the first time, by 
this agreement, but is a reference to 
what the parlies assumed, and I think 
rightly, to be an obligation arising out 
of the general law. If the decision of 
thi3 case depends upon tho defendant 
saying that under this clause he has 
specially stipulated that he would pro¬ 
duce to the lessee documents and other 
ovidence deducing a good title to the 
mouzihs, then it seems to mo that the 
defendant could not succeed. The object 
of the clause i9 not to give the defen¬ 
dant two months in which to show a 
clear title but to entitle him to forfeit 
the deposit unless the plaintiffs com¬ 
plete within two months. The exception 
covers the case of the plaintiffs rightly 
refusing to complete for want of title in 
the defendant. 

“A pers-m who agroes to let laud agrees to 
grant a v*lid leaso: M por Wallis, J., in Stranks 
v. St. John (12).” 

If it hao turned out, for example, that 
the defendant as an adopted son had 
succeeded to this zemindari from his 
father, but that the adoption for one 
reason or another was invalid, the 
plaintiffs* right to repudiate the con¬ 
tract would in my judgment have been 
clear. But it is not so clear that under 
the Transfer of Property Act, it would 
be true to say, as Lord Russell, C. J. t 
said in Baynes & Co. v. Lloyd'b Sms (13), 
“the intending lessee was entitled boforo ho 
accepted a leas- tendered under the agreement 
to bo eatisfiod that the intending lessor had a 
good title to grant it, and for the purpose had % 
right if he ohose to insist upon it, to roquiro 
full disclosure.” 

• 

In spite of the doubt expressed in old 
cases [e. g , Quillim v. Stone (14), whore 
an implied agreement to deliver an 
abstract, eto, was described by Law¬ 
rence, J., as “all poetry, the mere 
fancy of the special pleader,"! it was 
established in England by Souter v. 
Drake (15) and subsequent cases, that 
a lessor has to show a good title in the 
same way as a vendor, notwithstanding 
that the intended lease might be for a 
short term and on a rack-rent. In 1874, 
by 8. 2, Vendor and Purch aser Act, it 

(H) [18S7] 2 G.P. 376=35 L.J.O.P. 118=18 
L.T. 283=1% W.R. 078. 

(18) (1895) 1 Q B.D. 820. 

(Ul [1811] 8 Taun. 482. 

(15) [1831] 5 B. & Ad. 992. 
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was provided that the intended lessee 
should not be entitled “to call for the 
title to the freehold”; and further pro¬ 
vision in relief of persons who have con¬ 
tracted to grant or assign leases or 
under-leases was made by the Convey¬ 
ancing Act of 1881. In Jones v. 
Watts (16), the effect of the Act of 1871 
was considered and Cotton, L. J., said: 

"In my opinion a lessor under the Act makes 
out a good title without showing a title to the 
freehold. The question to be decided is whe¬ 
ther assuming a free-hold title to be good, a 
good title is shown to the lease-hold interest 
and the lessee cannot by a simple denial of 
the lessor’s title acquire a right to the dis¬ 
covery of documents whioh relate only to the 
title of the free-hold. But does that prevent 
a purchaser raising later an objection that the 
title to the free-hold is bad? I think not; and 
if he raises by way of objection to the title 
any distinct and tangible issue as to the good¬ 
ness of the title, I think that he can call on 
the vendor for production of such documents 
in the vendor’s possession as are relevant to 
that issue.’’ 

The case shows that if the defendant 
jhad alleged a specific case to the effect 
that there were restrictive covenants 
interfering with the enjoyment of the 
property he would have been entitled 
not only to his chance of proving this, 
but to discovery of documents upon 
that point. 

In 1882, when the Transfer of Pro¬ 
perty Act was enacted in India, English 
experience had shown that the right to 
call for the lessor's title had been a 
source of unnecessary inconvenience and 
expense: and, without trenching upon 
the lessor's right to obtain a valid lease, 
the lessor had been relieved of the obli¬ 
gation to show his title to the free-hold 
by producing the documents upon which 
he depended and verifying the docu¬ 
ments and the facts. Accordingly, when 
I find that in S. 108 the provision which 
corresponds to Cl. (a), S. 55, sub-S. (1) 
is carefully adapted to the case of a lease 
and Cls. (b) and (c) are omitted alto¬ 
gether, I cannot but conclude that the 
plaintiffs here cannot succeed by rest¬ 
ing their case upon an obligation on the 
defendant to produce to them before 
completion satisfactory evidence of his 
title to the minerals, dr upon a right in 
themselves, if I may use the words of 
the Act of 1874, to “call for” the title 
to the minerals. I think the plaintiffs 
here are much in the same position as a 

(16) [1890] 48 Cb.D. 574=62 L.T. 471=38 
W.R. 725. 


lessee in England under the Act of 1874. 
They may show that the title is bad but 
it is for them to show it. What, then, 
for this purpose, is it necessary that the 
plaintiffs should establish? I do not 
think that it is necessary for them to 


establish that the defendant has no good 
right to convoy, i. e. to prove breach of 
a warranty that he has right to the 
minerals and power to grant a lease 
thereof. . The case is not like that of a 
purchaser who has definitely agreed 
that he will not take any objection to 
the title: cf. Scott v. Alvarez (17). A 
person may have a right in land which 
is precarious in the sense that an event 
may or may not happen to defeat it. 
He may have a title though the circum¬ 
stances under which the land has been 


acquired make it difficult or perhaps 
impossible for him to establish his right. 
Restrictive covenants or negative ease¬ 
ments are of course another matter as 
they trench upon the owner's right 
itself. Upon proof that the interest 
which, upon completion, would be con¬ 
veyed to the lessee would be either 
nugatory, precarious or incomplete, it is 
clear in the absence of special contraot 
that he could, under S. 25, Specific 
Relief Act, resist a claim for specific 
performance. That section treats a con¬ 
tract for the letting of property in the 
same way as a contraot for sale. While 
it is true that on grounds of hardship, 
delay and on other g rounds, specific per¬ 
formance may be resisted by a promisor, 
I think that the statute law of India 
shows no sign of departure from the 
principle which was stated (in terms cf 
the old English law, be it observed) in 

Souter v. Drake (15). 

“All these were oases in equity arising on 
bills for specific performance: and Lord Eldon, 
and more particularly 8 ir W, Grant holm 
advert to the possibility of a distinction bet¬ 
ween them and actions for damages to bo re¬ 
covered at law for breach of contract. We can¬ 
not, howevor, help thinking, that tho opinions 
of these eminent Judges and the decisions, 
especially that of Purvis v. Payer (18), are 
authorities upon the general question, whether 
It arises in a Court of law or oquity, and that 
tho true ground of refusing reliof by a specino 
performance in these casos is, that tho vendor 
by his contraot was bound to make out a good 
title in all respects to tho subject agreed to be 
sold, including tho right of the lessor to demise, 
and that ho had not done so. If that is his 
:ontract. ho muet pgn:>llv fail in a Court q? 

(17) 11895] 1 Ch. 596=64 L.J.Ch. 376=72 L.T. 

455. 

( 18 ) 9 Price 488=23 R.R. 707. 
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law, unless he can prove a performance of it 
on ihis part: per Denman, C. J.. See also 
Hall v. Belly (19).” 

1 do not think that the statute of 
law of India intends a new cleavage 
between law and equity. This would 
be contrary to its general policy at any 
time and S. 18, Cl. (f), Specific Relief 
Act, shows, if it be compared with such 
Idecisions as Scott v. Alvarez (17), an in¬ 
dention to close up any gaps. I do not 
.think that IndiaQ law makes a distinc¬ 
tion in principle between the obliga¬ 
tion of a lessor and of a vendor so far 
as regards the duty to give a good title, 
though the incidents of these different 
types of contract may be different as 
regards the obligation to give disclosure 
or to furnish proof thereof. 

In the end, therefore, it seems to me 
that the Court has on the evidence 
before it, to decide whether the plain¬ 
tiffs have now shown that the lease 
offered to them is not a secure and 
valid lease. The position is not that 
the defendant has or had to prove 
something and that a miss is as good as 
a mile. It is that the plaintiffs repu¬ 
diate their agreement because they 
alleged that the defendant was not 
ready and willing to give them such a 
lease. This allegation has to be estab¬ 
lished by the plaintiffs. It is for them 
to shake the title—to show that it is 
infected with doubt in a reasonable 
Isense, 

The defendants’ manager in his 
letter of llth July forwarded the settle¬ 


ment records as proof that the tenure- 
holders were holding under the defen. 
dant as zamindar and olaimed that 
this showed that the right in the under¬ 
ground minerals was vested in the 
defendant. On the 17th the plaintiffs' 
solicitors wanted to know whether the 
mineral rights of the mouzahs had not 
been parted with by the ancestors of 
of the defendant and 'say: 

We think you will admit that copies of the 
debuttar and brahmottac grants are nooessary 
to arrive at a deoision. We shall therefore 
thank you to send copies of the documents, 

* I ;u“ 8 o W ^ ,0 o V ? re afra,d that an indemnity 
tho lUja Bahadur will be neooasary to We* 

guard the infeeroftta of our olienta.” 

The answer of the defendants' mana¬ 
ger dated 24th is: 

1 am looking up the whole reoords to find 
~ “°P laa o( the debuttar and brahmottar 
grants i n respect of tho abovo mouzahs and 

< 19 ) U»MJ 4 M- * «r- 410=5 Soott (N.R.) 508 
=11 L.J.O.P. 256. 


will send you copies as soon -as they are 
traced.” 

On 5th August, however, he writes 
that these grants were made by thq 
ancestors of the defendant in days long 
gone by and that no trace of the origin 
of the grant can be found out. It is 
upon this that the plaintiffs rescind the 
contract. 

Now, I am not sure whether the 
learned Judge considered that‘this 
correspondence shows that the grant of 
these tenures was originally by written 
instruments, bat I can see nothing in 
their correspondence or in the evidence 
which amounts in any reasonable sense 
to proof of this. Until the approxi¬ 
mate date of each grant can be fixed 
it is difficult to say whether the pro¬ 
bability that these grants were origi¬ 
nally effected by documents has any 
real strength. At present no trace has 
been discovered of the origin of the 
grants. The defendants' witness gives 
evidence which shows it to be impro¬ 
bable that there were written grants of 
these tenures during the -time of Raja 
Nilmoni Singh, the defendants’ pre¬ 
decessor. This, however, does not 
carry us far. The position is that in 
law it was not impossible to make such 
grants without written instruments 
until 1882, but that since the Registra¬ 
tion Act of 1865 such grants, if made 
by written instruments, would be in¬ 
valid unless registered. The plaintiffs 
have adduced no proof of any registered 
instrument trenching upon the de¬ 
fendants’ title and the possibility upon 
which they enlarge must be the pos¬ 
sibility of the insbanoe of documents in 
writing dated prior to 1866 or proof 
being forthcoming of grants made 
without writing of the minerals prior 
to 1883. When one considers the 
change of attitude on tho part of the 
plaintiffs einoe 1923-24, when they 
were pressing for execution of the 
lease, one cannot help doubting whe¬ 
ther the superior caution of 1925 is 
entirely due to a revelation from their 
lawyers of the necessity of being parti¬ 
cular about title. It may certainly 
betaken that from the beginning the 
plaintiffs were well aware that these 
mouzahs were -nob khas in the hands 
of the zamindar— that they were 
settled with tenants of some kind, 
either tenure-holders.or raiyats, though 
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there is no reason to suppose that they 
had made more particular enquiries. 

I hesitate much to lay down that a 
zamindar doe9 not show a good title 
oo t io underground unless be can dis¬ 
prove the suggestion that tenure- 
holders of long standing have not been 
given underground rights—that is, 
bo it understood, in the absence of any¬ 
thing io the history of the land or the 
conduct of the parties to give grounds 
for suspicion to this effect, and in the 
absence of any stipulation imposing 
such a burden upon him. The reasons 
which underlie the rule of law that 
tenure-holders claiming to'have rights 
in the underground must show an ex¬ 
press grant thereof -and that such 
phrtsesas “with all rights," Giridhari 
v. Alegh Lai (6), convey no title to the 
minerals, that no argument whatever 
lies from the existence of a tenure to 
any probability of a right to the 
minerals* 

“it must ba borne in mind also that the 
essoutial cbaractoristio of a lease is that the 
subject is one that is occupied and enjoyed and 
the corpus of which does not in the nature of 
things and by reason of the user disappear. Iu 
ordtr to cause the latter speciality to arisi 
minerals must bo expressly denominated so 
as thus Io pormit the idea of partial consump¬ 
tion of the subject leased: Oiridhari v. Alegh 
Lai (G). 1 

In In re, Ford & Bill (20), James, 

L.J., speaking of the English law, said: 

‘A venior is bound to funish an abstract of 
title upon the requisition of the purchaser, to 
verify it or cor plete it on any point on whioh 
it appears defective. That is ovidonce verifying 
the title shown *by the abstract. But if in 
addition to this, questions are to bo asked for 
the purpose of uogativing the existence of *in- 
cumbranccs whoro is the matter to end?" 

The requisition in that case was of a 
character entirely directed to possibi¬ 
lities of documents, judgments or 
charges existing and not noticed in 
the abstract. Bramwell.L. J. said: 

“Suppose that the vendor rofusei to 
answer theso requisitions and the purohasor 
thereupon refusos to complete and brings an 
action for his doposit. He would have to make 
out :\ breach of contract, and for that purpose 
must establish that the vendor had refused to 
answer a question which it was his duty to 
answer, or that a good title had not been 
showD. Ho could not make out either of these 
points.'* 

In Dari on Vendors and Purchasers, 
Eln. 7, pp. 366-7, it is pointed out that 
where a title commences with a con¬ 
veyance by a person who conveys as an 

(20) [1S79] 10 Ch. D. 3G5. 


heir-at-law, the purchaser cannot 
require any other evidence in the an- 
cesGor’s intestacy than such (if any) 
as in the vendor’s possession. The 
general rule is seated thus: 

'chit where a prijn facie title is shown the 
pucchisrr cannot require evidence not in the 
Vender * possession or power tending to nsga- 
tive any muter the exigence of whioh may 
not be presume t'from the contents or nature 
of the abstracted documsnt or according to 
the ordinary rul-s regarding presumptions" 

In the present case it appears tome 
that while the plaintiffs have shown 
that there are tenure-holders upon this 
land and that they have permanent rights 
as many tenure-holders have, the plain- 
tiffs have done nothing more; and upon 
the evidence a3 iG stands the title of 
the zamindar to the minerals has not 
been shown to be such as prevented him 
from giving to the plaintiffs a secure 
and valid lease. 

In my opinion the appeal should be 
allowed and the suit dismissed with 
costs in both Courts. 

Buckland, J.— I agree. 

R.M./R.K. Appeal allowed. 
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Bidhu Bhutan Pal C/to?£;d/iary—De¬ 
fendant II—Appellant. 

v. 

Umcsh Chandra Banerjee and others — 
Plaintiff and Defendants— Respondents. 

Appeal No. 286 of 1927, Decided on 
2nd July 1929, from original decree of 
First Sub-Judge, Hooghly, D/- 30tih May 
1927. 

Jfc Transfer of Property Act, S. 55 —Provi¬ 
sion under S. 55 (1 1 (g) cannot be enforced 
against vendor witnoat express covenant 
after completion of purchase—Where co¬ 
venant is one which cannot be implied from 
sale deed, Art 116 does not apply—Limita¬ 
tion Act, Art. 116. 

The provision undor S. 55, para. (1) (g) is one 
which canuot be oaforced against the vendors 
without an express covenant after the comple¬ 
tion of purchase. 

A purchased from B by an Indonturo cor- 
taia property subjoot to an inourabranoe of 
Rs. 16,300 by a dood of oharge of mortgage m 
favour of K. There was a stipulation that 
would keep A harmless and would indemnify 
him in respect of any charge save and exoep 
the oharge in favour of K. There was no other 
oharge or inoumbranoo. Betoro the sale in tto 
preliminary decree on tho mortgage the am¬ 
ount duo to tho mortgagee was found to oe 
Rs. 16 000, but after tho sale was complete tno 
decree was amonded and tho mortgagee w 
bold lo bo entitled to a sum of Rs. 21,000. ^ 
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had to pay Rs. 23,000 io order to satisfy the 
mortgage decroa and to get a deed of release 
from obe mortgagee. A therefore sued B for the 
difference between the sum ho paid to the mort¬ 
gagee and the sum of Rs. 1G.000. 

Held : that A took the property subject to 
the liability of the mortgage of K. On a proper 
construction of tbo Indiuturo A was bound to 
discharge tbo incumbrance of K entirely and 
not merely to pay the sum mentioned m it, and 
in absence of any express covenant to the 
effect that B would be bound to pay any excess 
due on the mortgage A was not entitled to the 
amount claimed by him. 

Held further : that it was not a covenant 
which oould b i implied from the sale deed and 
therefore Art. 116 did not apoly : 24 A/nd. 233, 
Bel. on. [P571G2; P 572 C 1] 

Panchanan Ghose, Durgadas Boy and 
Dhtrendra Krishna Boy —lor Appellant. 

Manmatha Nath Ganguly —for Res¬ 
pondents. 

B. B. Ghose, J.—This is an appeal 
by defendant 11 against the judgment 
and decree of the Subordinate Judge 
First Court, Howrah, by which the 
learned Judge decreed the suit brought 
by the plaintiff. The facts are these : 
the appellant along with the other 
defendants 1 to 13 and the father of 
defendants 14 and 15 were the owners 
of two items of properties with which 
we are concerned. One was 2 bighas 
5 cottahs in area and the other was only 
5 cottahs in area. The mortgage was 
dated 14bh May 1910 and the principal 
amount of the loan was Rs. 7,000. A 
preliminary decree was obtained by the 
mortgagee named Khirod Chandra Ghose 
on 20oh July 1917 on his mortgage, by 
which decree the amount duo to the 
mortgagee was found to be Rs. 16,000 
odd. An appeal was taken by the mort¬ 
gagor against the decree which was dis¬ 
missed by this Court on 30th April 1920. 
By *n indenture dated 3rd March 1921 
the plaintiff purchased from all the mort¬ 
gagors the bigger plot the area of which 
was 2 bighas 5 cottahs. In that inden¬ 
ture it was stated that the property was 
subject to an incumbrance of R* t 16,300 
by a deed of charge of mortgage in 
favour of Khirod Chandra and the pro¬ 
perty was sold subject to that in¬ 
cumbrance. The mortgagors received 
Rs 11,751 as the consideration of the 
sale of their interest. There was a 
stipulation that the sellers would keep 
the purchaser harmless and indemnify 
him against any charge save and except 
the charge in favour of Khirod. There 


was the usual covenant for title and 
assurance, that apart from the incum¬ 
brance of Khirod, subject to which the 
property was sold, there was no other 
charge or incumbrance on the property. 
After the sale aforesaid, the decree in 
favour of the mortgagee was amended 
by this Court by an order dated 22nd 
August 192L by which . it was decreed 
that the mortgagee would be entitled to 
a sum of Rs. 18,000 odd with interest 
thereon at the rare of 6 per cent per 
annum from 20th January 1918, the date 
of redemption fixed under the decree. 
The result was that at the date of the 
sale the dues of the mortgagee amounted 
to something like Rs. 21,000. The mort¬ 
gagee was paid by the purchaser who is 
the plaintiff in the case out of which this 
appeal ha9 arisen, a sum of Rs. 23,000 
odd oq 3rd July 1922 in order to satisfy 
the mor'gage decree and he got a deed 
of release from the mortgagee. The 
present suit was brought on 22nd Decem¬ 
ber 1925 by which the plaintiff asked 
for the recovery from the defendants the 
difference between the sum he paid to 
the mortgagee in order to satisfy 
the mortgage decree and the sum of 
Rs. 16,000 odd that was mentioned in 
the indenture of sale of 3rd March 192L 
as the amount of the incumbrance on 
the property. 

The learned Subordinate Judge made a 
partial decree in favour of the plaintiff. 
He held that there was an express cove¬ 
nant iu the indenture by which the 
plaintiff purchased the property to in¬ 
demnify the plaintiff with regard to any 
sum that would be paid in satisfaction of 
the mortgage over and above the sum of 
Rs. 16,000 odd that was mentioned in 
the document as the amount of the 
charge. But he held that the plaintiff 
was entitled only to the money which 
would have been payable to the mort¬ 
gagee on the date of the purchase minus 
Rs. 16,000 odd. Ho held that the plain¬ 
tiff having delayed in paying off the 
mortgagee and thereby the amount hav¬ 
ing swelled by the running of interest, 
he cannot get the excess amount from 
the vendors. He therefore made a de¬ 
cree for Rs. 6,958 odd with costs as 
against defendants 1 to 11 and 14 and 
15. The suit was dismissed against 
defendants 12 and 13 who, the learned 
Subordinate Judge found, had no in¬ 
terest in the property. Defendant 11 
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as aforesaid appeals primarily because 
defendant 11 is a solvent person against 
whom the decree is likely to be executed 
aud the other defendants have been 
made respondents in the appeal. 

Two points have been raised on be¬ 
half of the appellant by his advocate. 
The first is, that the learned Subordinate 
Judge is in error in holding that there 
was an express covenant indemnifying 
the purchaser against any payment in 
excess of Rs. 16,300 with regard to the 
incumbrance in favour of Khirod Chan¬ 
dra, subject to which he purchased the 
property, as stated in the indenture. 
There being no such express covenant, 
the Subordinate Judge ought not to 
have made a decree in favour of the 
plaintiff. The second point urged was 
that the learned Subordinate Judge is 
wrong in holding that the suit is not 
barred by limitation. The Subordinate 
Judge held that Art. 116 read with 
Art. 83, Lim. Act, is applicable to this 
case, and as the payment was made on 
23rd July 1922 the present suit has 
been brought within the period of limi¬ 
tation. It is contended that as there 
was no contract to indemnify, Art. 83 
has no application. Besides as there is 
no contract in writing and registered, 
on which the plaintiff can base his case, 
Art. 116 has no application. 

The learned advocate for the appel¬ 
lant concedes that the defendants were 
bound to pay a rateablo amount of the 
mortgage money which was a charge on 
the 5 cottah plot, because the mortgage 
on that piece of land has been paid off 
by the plaintiff. But he says that the 
present suit is not for recovering any 
such amount which could only be as¬ 
certained on evidence as to the respec¬ 
tive value of the properties on 3rd July 
1922, for a rateable distribution. Be¬ 
sides he contends that any claim for 
such contribution was barred by limita¬ 
tion at the date of suit. 

The learned advocate for the plaintiff- 
respondent concedes that on a proper 
reading of the indenture dated 3rd March 
1921, it would appear that there is no 
express covenant to indemnify with re¬ 
ference to any payment which the plain¬ 
tiff was compelled to make in order to 
exonerate the property from the charge 
of Khirod. But he supports the decision 
of the learned Subordinate Judge on the 
ground that there is an implied cove- 
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nant under which the plaintiff is eo. 
titled to claim compensation as against 
the vendors. He .refers to S. 55; sub- 
S. (1), Cl. (g), T. P. Act, in support of his 
contention. His argument shortly stated 
comes to this: that here the property 
was sold subject to the incumbrance of 
Khirod. According to the provision of 
that clause the seller was bound to pay 
interest due on the incumbrance on the 
property soli on the date of sale. But 
for the covenant in the indenture that 
the purchaser would have to pay 
R 3 . 16,300 to the mortgagee, the seller 
under the provision of that clause would 
have been bound to pay the whole of 
the interest due up to that date and 
although the purchaser bought the pro¬ 
perty subject to the incumbrance, he 
would have to pay only the principal 
and the interest accrued subsequent to 
the date of sale. He, therefore, con¬ 
tends that although the reasoning of 
the learned Subordinate Judge cannot 
be supported, the decree made by him 
is quite correct. Under th9 express co¬ 
venant in the indenture the plaintiff 
was only bound to pay Rs 16,300 in 
discharge of the incumbrance; but under 
the implied covenant according to the 
provisions of the law the seller was 
bound to pay the balance of the mort¬ 
gage amount. 

With regard to the question of limi- 
taion, the learned advocate argued that 
Art. 116 is applicable, bocause the claim 
arises under an implied covenant in the 
indenture of sale which is a registered 
instrument. In support of his conten¬ 
tion he relied on the case of Krishnan 
Nambiar v. Kannan (1). 

The respondent raises an interesting 
point of law nob quite free from diffi¬ 
culty. We have heard the careful argu¬ 
ments on both sides. The learned ad¬ 
vocate for the appellant contends that 
the provisions contained in S. 55, sub- 
S. (1), Cl. (g), T. P. Act, are nob implied 
covenants for the breach of which a 
purchaser after the completion of the 
purchase can claim damages, or ask 
for rescission of the contract. His 
argument is that under Sub-S. (l/» 
S. 55 the seller is bound to do certain 
things in the absence of a contract to 
the contrary before the completion 
of the purchase. There are certain 
provisions whmh^jkccording to_the seg ; 
“(T) [1898] 2TMad. 0." 
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tion itself would render the seller liable 
on the ground of fraud. This is stated 
in the last paragraph of that section, 
ks follows : An admission to make such 
disclosures as are mentioned in this 
section, para. (l). Cl. (a) and para. (5), 
Cl. (a) is fraudulent. Thera are certain 
provisions in para, (l) which relate 
to acts to ba dona by the sailer after 
the conveyance is complete. • But other 
provisions in para, (l) of the section 
relate to things which the seller is 
bound to do before the completion of 
the purchase ; and he contends that 
after the purchase is effected and the 
transaction completed, the purchaser 
cannot hold the seller liable for non- 
compliance with any of those conditions 
unless there is any express covenant in 
the deed under which the seller is liable. 
He relies in support of his contention 
on certain observations made in the 
well-known commentaries of Shephard 
and Brown on the Transfer of Pro¬ 
perty Act, Edn. 7. At p. 192 the learn¬ 
ed authors say*: 

“Tho distinction betweon the antecedent 
contract and the conveyance betweon the 
duties of the parties before and after the sale 
is not -clearly m&rkod in tho section. The 
rales contained in para. 1, with the excep¬ 
tion of Cl. (f) in Cl. (a) para. 4 and in Cls. (a) 
and (b), para. 5, refer to matters antecedent to 
the sale and should, ‘therefore, be takon with 
tho provisions of the Speoifto Relief Act 
relating to the contract between seller and 
buyer. On tho other hand, Cl. (f), para. 1, 
Para. (2), para. (4) (b), para. (5,(0), (d) and 
para. (6) (a) define the rolation of the parties 
after tho sale. Tho purchasers* rights stated 
in para, (a) and para. (6) (b) depend on payment 
having boon made by him and not on the 
contract alone.” 

Before that passage they say that 
except on the ground of fraud, which 
term includes any such omission as 
is mentioned in the last paragraph of 
the section, or under the covenant 
for title or some express contract for 
compensation, the purchase money 
cannot be recovered or damages claimed. 
It is urged that this matter not falling 
within the ground of fraud or of any 
express contract for compensation, the 
money that was claimed by the plain¬ 
tiff is not recoverable from the sellers. 
As an illustration, the learned advocate 
points out that if there is no express 
covenant for indemnity in case there 
is a misdesoription in the area of the 
property sold, and the purchaser fihds 
that the area is less than what was 


stated in the sale deed he is not entitled 
to any damages for the defect in area. 
In support of this contention the case 
of Abdullah Khan v. Abdur Rahman 
Bey (2) may be cited. The question 
therefore is this : Is there an implied 
covenant in the deed of sale for the 
breach of which the purchaser is enti¬ 
tled to damages, or is it one of the 
obligations which the seller was bound 
to discharge before the completion of 
the sale ? If there was no express 
covenant with regard to it, whether 
after the sale Lhe obligations should not 
be in accordance with the rights of the 
parties to the property ? It is conten¬ 
ded by reference to the case of Waring 
v. Ward (3) (at p. 337) which has been 
referred to in the judgment of the Privy 
Council in the case of Izzatunnissa 
Begum v. Kunwar Pertab Singh (4) 
(at p. 209 oj 36 7. .1.) that after the 
purchase of the equity of redemption 
the purchaser is bound to discharge the 
incumbrances. However that may be, it 1 
seems to me that in this case the pur¬ 
chaser took the property subject to 
the liability on the mortgage of 
Khirod. The amount that was stated 
in the Indenture as due to the 
mortgagee was the actual amount 
found due under the mortgage decree 
then made by the Court, and by the 
indenture of sale the purchaser under¬ 
took to discharge the entire amount of tho 
liability to Khirod as was found ao- 
cording to the decision of the Court. 
But the decree was amended by an 
order subsequent to the purchase 
of the plaintiff. If by the amend¬ 
ment the amount had been reduced 
the plaintiff would have profited 
by it. As the amount was increased 
the plaintiff was bound to pay the entire 
amount. 

On a proper constuction of the in¬ 
strument it seems to me that the 
plaintiff was bound to discharge the 
incumbrance of Khirod entirely and not 
merely to pay the sum mentioned in it. 
In the absence of any express covenant 
to the effeot that ‘the seller would be 
bound to pay any excess due on the 
mortgage the plaintiff is not entitled to 
the amount claimed by him. After 

. W [18^6] 18 All. 322=( 1S96) A. W. N. 81. 

(3) 7 Ves. 822. ; 

(4) [1909] 31 All. 583=3 I. 0. .793=36 I. - A. 

203 (P.O.). 
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carefully considering the arguments of 
both sides it seems to me that the con¬ 
tention on behalf of the appellant that 
the provision under S. 55, para. (I) (g) is 
one which cannot be enforced against 
the vendor without an express covenant 
after the completion of purchase is sound. 
There i9 no question of fraud in this 
case as the vendor stated the exact 
amount then decreed to the mort¬ 
gagee. 

With regard to the question of limita¬ 
tion also I agree with the contention 
on behalf of the appelUnt. It is true it 
has been held as contended by the 
learned advocate for the respondent 
that where there is an implied covenant 
arising out of a deed which is in writ- 
ling aud registered, the period of limita¬ 
tion would be governed by Art. UG, 
Lim. Act. But this is not a covenant 
which can be implied from the sale deed 
and Art. 116, Lim. Act, would not apply. 
jThe authority for this proposition is 
to be found in the case of Avutlia v. 
Dai/amma (5) at p. 237 where the case 
of Krish la Sambiar v. Kannan (l) cited 
on behalf of respondent is considered 
and distinguished. It was pointed out 
that under S. 55, para. (2), there is an 
implied covenant of tiole by the seller 
and therefore any suit for the breach of 
that covenant would be governed by 
Art. 116, Lim. Act, but not such a case 
as this. 

The result, therefore, is’that the judg¬ 
ment and decree of the learned Sub¬ 
ordinate Judge must be set aside with 
co3t9 against the plaintiff-respondent 
in this Court as well as in the lower 
Court. As this is not a suit for con¬ 
tribution for a rateable amount charged 
on the 5-cottah plot we need nob say 
anything with regard to the right of 
the purchaser to claim any portion of 
the money which he paid for redeeming 
both the properties. That matter is left 
open. The defendants-respondents will 
bear their own costs. 

Bose, J. —I agree. 

r.m./r.K. Appeal allowed. 
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SaHRA VARDY AKO JACK, JJ. 
Ka'imud lin Shaik anl others —Defen¬ 
dants—Appellants. 

y. 


Baidfjanalh Saha and others —Plain¬ 
tiffs—Respondents. 

Appeal No. 2L77 of 1926, Decided on 
27 th May 1929, from appellate decree 
of 3rd Sub-Judge, Mymeusiag, D/- 21sb 
May 1926. 

Transfer of Property Act, S. 101 — Pur¬ 
chaser without knowledge of intermediate 
incumbrance paying off prior mortgage— 
Prior mortgage is kept alive if it if to pur¬ 
chaser's advantage. 


Although or lin %rily when the interests of 
ihe mortgigDr and mortgagee are united in tha 
ucne person, it is not necessary for him to ke9p 
;hem distinot; equity will keep them distinct 
when it-is the intention of the party, express 
or implied, that they sh uld be so kapt distinct; 
it depends on the intentioa actail or presamed 
of toe person in whom tho interests are united; 
and this person will be presumed to iutond 
that which is most to his advantago; a mort¬ 
gage substantially satisfied may bo kept alive 
in equity ouly when this is requisite to the ad¬ 
vance-moat of justice. 

Where a purchaser lias by fraud been kopt 
from the knowledge of a subsequent encum- 
brauce the puisne mortgagee should not be al¬ 
lowed to rsap aa advantage from a transaction 
to which ho was stranger at tho expense of tho 
purchaser to whom tho proporty was sold as 
free of eucumbiaaces and in such cases an in- 
tentiou to keep alivo tho prior mortgage can bo 
presumed in the interests of justico. 

If it is found that tho mortgage of a prior 
mortgagee was paid o- out of consider ition of 
the kabaU by the purchaser ani thit the oon* 
tinuanco of tho charge would be Hr the bone- 
fit of tho purchase of tho proporty, the fact 
that they were actually unaware of tho second 
mortgige at tho timo of their purohase would 
not prevent them retaining the prior mortgige 
as a shield against tho sale of the property by 
tho puisne mortgagoes without refunding to 
tho purchasers tho amount paid to satisfy the 

prior mortgage: (Case Jaw re/erred ) 

* [P 57 j0 1, 2; P 574 0 1] 

A. S. M. Akram for Nund Huq—lo r 
Appellants. - 

Rupendra Coomar Mitter and Navad- 
win Chandra Saha —for Respondents. 

Jack, J— This appeal has arisen out 
of a suit for recovery of Rs. l,L53-L2-U 
alleged to be due on a mortgage bond. 
The appellants are purohasers of the 
mortgaged property by the kabala Ex. • 
Tho appellants claim that the P r0 P 9 J^' 
was mortgaged to them for Rs.390 on r 
Baisakh 1329. Two days later they par- 
chased the property for Rs. 800 an 
out of the consideration of the two 
transactions Rs. 700 was paid in satis- 


(5) [1901] 24 Mad. 233. 
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faction of a prior mortgage of Samirud- 
dinand the property was sold to them 
free of encumbrances, the existence of 
the plaintiffs mortgage being concealed 
from them. 

]ti9 urged on their behalf that the 
plaintiffs are not entitled to enforce 
their mortgage without refunding Rs. 
700 paid by tbe appellants to redeem the 
prior mortgage. The Court of first in¬ 
stance has found that Samiruddin’s 
mortgage was paid off by the mortgagors 
previously. The lower appellate Court 
finds that inasmuch as the amount of 
the prior mortgage was admittedly ac¬ 
tually paid by the mortgagors, the ap¬ 
pellants cannot claim that they are en¬ 
title \ to recover the amount from the 
plaintiffs as subsequent mortgagees be¬ 
fore the latter can put the property to 
sale to enforce their mortgage. 

It is clear that if, as found by the 
first Court, the prior mortgage was paid 
off by the mortgigors previously to, and 
independently of, the appellant's pur¬ 
chase, the prior mortgage was extin¬ 
guished as the mortgagors could have 
had no advantage in keeping it alive 
and could not have intended to do so, 
but, assuming that the prior mortgage 
was paid off. as claimed, from the con¬ 
sideration of the kabala at the time of 
the purchase, by agreement between the 
mortgagors and the purchasers, must 
tbe prior mortgage to regarded as ex¬ 
tinguished or can the purchasers hold 
it as a shield to protect their property 
against the puisne mortgagees ? This 
is a question which .depends entirely 
on the circumstances in which the mort¬ 
gage of Samiruddin was paid off. The 
learned Subordinate Judge has unfortu¬ 
nately come to no finding as to what 
those circumstances were: he disposed 
of tbe matter by simply saying that'the 
appellants are not entitled to claim the 
money paid to Samiruddin (the prior 
mortgagee) because, on choir own case, 
they did not pay anything.to Samirudl 
din in addition to the consideration of 
the kabala. But the appellants' claim 
is that the amount paid .to Samiruddin 
was included in the amount paid for the 
kabala so that the argument of the 
learned Subordinate Judge appears to be 
entirely futile. 

Although ordinarily when the inte¬ 
rests of the mortgagor and mortgagee 
are united in the same person, it is not 


necessary for him to keep them distinct; ( 
equity will keep them distinct when it 
is the intention of the party, express or 
implied, that they should be so kept dis¬ 
tinct; it depends on the intention actual 
or presumed of tbe person in whom the 
interests are united; and this per¬ 
son will be presumed to intend that 
which is most to his advantage; a mort¬ 
gage substantially satisfied may be 
kept alive in equity only vhen this is 
requisite to the advancement of justice: 
Bhauaii Kuar v. Mathura Prosad (1). 
On this principle it has been held both 
in England and America that in the 
case of a purchaser of the equity of re¬ 
demption as against subsequent encum¬ 
brances of which be had no notice, 
where it is for bis advantage that the 
charge should be kept alive, an intention 
against merger should be presumed. For 
instance in the case of Young v. jl/cr- 
<jan (2) cited in Sheldon on Subiogation 
S. 25, it was held that if a purchaser has 
paid off a mortgage in ignorance of the 
subsequent encumbrance he could, in 
spite of its discharge, claim the benefit 
of subrogation to its lien. Intention 
will bo presumed where it is for the pur¬ 
chasers' benefit to keep the charge alive: 
Estates Purchase Co. v Willoutjhby (3), 
Be: Gibbon , Afoore v. Gibb n (4J, Mariks 
v. Whitely (5) and Whitely v. Delaney 
(6). In India the principle is embodied 
in S. 101, T. P. Act, a9 follows: 

' W ho re the owner of a chwrgo or olhor i n- 
cumbraaco on immovable property is or bo- 
coraoa absolutely entitkd to that property, tho 
ohargo or inou nbraoco shall be extinguished, 
uulees he declare*, by express words or neces¬ 
sary implication, that it shall continue to sub- 
8ist, or such continuanco woutd bo for hia be¬ 
nefit. 


bo that non-merger is presumed when 
it is to the interest of the payer of tho 
uharge. 

It would be manifestly unjust that 
where a purohiser has by fraud been 
kept from the knowledge of a subsequent 
enoumbrance, the puisne mortgagee 
should be allowed to reap an advantage 
from a transaction to which be was a 
strapger at the expense of the purchaser 
to whom the property was sold as free of 

(1) [lao.-j 7 u. L. J. l. -- 

(2) 80 Ills. 190. 

(3> [1898] A. O. 321. 

(4) L 9 °T ] o\, Ch - 867=78 L ' J ' Ch - 364=100 

( ) ['91 b 10h. 785. 

W 3 - •»-« 
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encumbrances and, as pointed out, there 
|is authority for holding that in such 
cases an intention to keep alive'the prior 
mortgage can be presumed in the inte¬ 
rests of justice. 

This principle was adopted in Gokul 
Das Gopal Das v. Puranmal Premsukh- 
das (7) and many following cases in some 
of which the rule is applied also in the 
case of purchasers who are not mortga¬ 
gees: Prayag Narain v. Chodi Iiai{8 ) and 
in cases where the purchasers had no 
notice of the subsequent encumbrance: 
Audi Thevan v. Naguyasami Chettiar 

(9) arid Durasami Naidu v. Panadai 
Asan (10). 

Whenever the Court has to presume 
an intention it takes no heed of what 
might have been present in the mind 
of the person, but only considers whether 
the continuance of the charge would 
have been for his benefit at the time the 
payment was made: cf. Mahomed Ibra¬ 
him v. Ambika Prasad (11). Thus, in 
the present case, if it is found that the 
mortgage of Samiruddin was paid off, as 
claimed out of consideration of the 
kabala, and that the continuance of the 
charge would be for the benefit of the 
appellants as purchasers of the property, 
the fact that they were actually un¬ 
aware of the second mortgage at the 
time of their purchase would not pre¬ 
vent them retaining the prior mortgage 
as a shield against the sale of the pro¬ 
perty by the puisne mortgagees without 
refunding to the appellants the amount 
paid to satisfy the prior mortgage. 

The Court should find whether at the 
time of their purchase: 

(1) The appellants had no knowledge 
of the puisne mortgage. 

(2) It was agreed with the vendor that 
the prior mortgage should be paid off 
from the consideration money and it was 
so paid off. 

(3) Whether the nominal continuance 
of the charge would at that time have 
been for the benefit of the appellants ? 
If these questions are answered in the 
affirmative the claim of the appellants 
would be established. 

The appellate Court having come to 

(7) [1884] 10 Cal. 1035-11 I. A. 125=4 Sar, 
543 (P.C.). 

(8) [1910] 7 I. C. 979. 

(9) A. I. R. 1928 Mad. 703=111 I. C. 266. 

(10) [1928] M. \V. N. 592. 

(ID [1912] 39 Cal. 527=14 I. C. 496=39 I. A. 
68 (P.C.). 


no findings on these points, the case 
must go back for decision in the light of 
these observations. Costs to abide by 
the final result. 

Suhrawardy, J.— I agree. 

M.N./r.K. Case remanded . 


A. I. R. 1930 Calcutta 574 
Special Bench 

Rankin, C. J., and Buckland and 
Suhrawardy, JJ. 

In re, the Bar Councils Act. 
Reference, Decided on 8th July 1929, 
made by tribunal under Bar Council on 
22nd June 1929. 

Bar Councils Act (38 of 1926), Ss. 10, 11 
and 13—Complaint referred by High Court 
to the tribunal through Bar Council — 
Tribunal must come to some decision either 
way—It cannot drop proceedings for want 
of prosecution. 

Where a complaint has been made to (ha 
Chief Justice and the Judges of a’High Court 
under S. 10, Bar Councils Act, and auoh com¬ 
plaint has been referred to the Bar Council 
to be enquired into by a tribunal, it is incum¬ 
bent upon the tribunal to come to some find¬ 
ing or other and it cannot abandon the pro¬ 
ceeding merely because the complainant with¬ 
drew the compiaint. 

Per Rankin . C, «7.—It is highly unsatisfac¬ 
tory from the point of view of advocates and 
of the public that anyone should make a 
solemn complaint against one of them to the 
High Court and have the matter referred to 
the tribunal and that then, without any find¬ 
ing which could clear the advocate, the enquiry 
should bo dropped. The complainant after 
the matter has been referred to tho tribunal 
is not in any way a person who is like a plain¬ 
tiff dominus litis and if suoh complainant 
withdraws tho complaint, and if from circum¬ 
stances and evidence the tribunal is of opin¬ 
ion that there is no need to investigate and 
the charge preferred has no substance, it -can 
so roport. In other circumstances it isopen 
to tho tribunal to exercise its own discretion 
whether to employ its power to summon the 
complainant personally or other people. The 
Act requires that the tribunal should come to 
a finding. [P 575 Cl, 2] 

Per Buckland , /.—Bar Council is in the 
position of a trustee and guardian of the dig¬ 
nity and privileges of tho Bar and the rights 
and duties of its mombors, and it is to tho in¬ 
terest of the profession that when a charge is 
made against an advocate it 'should either be 
cleared or brought home to him. The rules 
aro so designed that on a charge of misconduct 
there should be a finding one way or the 
other. [P 575 C 2] 

S. N. Banerjee —for Advocate. 
Rankin. C. J. — In this case it 
appears to me to be necessary that 
this Court should exercise its power 
under Cl. 4, S. 12. Bar Councils Act. 
and refer the matter back to the tri- 
bunai through the Bar Council. A 
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complaint was made against the advo¬ 
cate in question. The High Court did 
not think fit to summarily reject the 
complaint and was obliged, therefore, 
to refer the case for enquiry to the Bar 
Council. It was referred to the tri¬ 
bunal and it appears that, after certain 
evidence had been taken on affidavits 
on 22nd June 1929, a letter was pro¬ 
duced froju the solicitor of the com¬ 
plainant to say that he had a talk 
with the advocate concerned and had 
to inform the Bar Council that his 
client did not wish to proceed with the 
matter further, and that he therefore 
withdrew the complaint. On this the 
tribunal has reported. ‘In these circum¬ 
stances, the enquiry cannot further be 
proceeded with.” With the greatest 
possible respect to the learned lawyer^ 
who composed that tribunal, the posi¬ 
tion is very different. It was quite 
Ipossibld for the tribunal to proceed to 
investigate the complaint, and it had 
jample power to compel the attendance 
of witnesses under S. 13 of the Act. The 
complainant, after the matter has been 
referred to the tribunal, is not in any 
iway a person who is like a plaintiff 
dominus litis. 

The Act requires that the tribunal 
should come to a finding. The ques¬ 
tion is not whether the complainant 
has a grievance, but whether a member 
of the profession against whose conduct 
the complaint has been made—a matter 
in which the public has an interest—is 
to be found to have done something 
that he should not have done or whe¬ 
ther he should bo cleared of the charge 
It appears to me highly unsatisfactory 
from the point of view of advocates and 
of the public that anyone should make 

!?« 8 ?ui5 1 C ^ plainfe a 6 a >nst one of them 
,to the High Court and have the matter 

w/h,” 6 ? 60 tnbunal » and that then, 
without any finding which could cleft 

D n a ed V0C T at9 ' 5” 9Dquiry should be 

th7« nf'r 1 , qUlfc9appreoiate fc bat. in 
£ P ar tioular case, there may well 

have been circumstances and evidence 

it unon h0 tn ! ) . Unal . whioh would entitle 
■® pt * ^‘deration to say that it 

furthnr V^ eiJ *bat there was no need to 
further investigate the matter and that 

there was no proof that the charge 

H ® f6rr6 . d bad aQ y substance. In these 

on™? 3 ll n0 f-v ifc WOuld ooitainly be 
pen to the tribunal to exercise its own 


discretion, whether to employ its power 
to summon the complainant personally 
or other people. It was in no way 
obliged to do so if it did not thiok this 
necessary in order to arrive at a finding 
upon the question. But tho report as 
drawn clearly imports that the tribunal 
was of opinion that the enquiry neces¬ 
sarily came to an end. I am so well 
satisfied that this view would deprive 
the new enactment—the Bar Councils 
Act of much of its advantage to the 
public that it appears to me desirable 
on the whole to make an order referring 
the matter back to the tribunal and the 
tribunal will, I trust, make up its mind 
as regards this matter and come to a 
definite finding on which this Court 
will be entitled to take action either by 
dismissing the complaint or otherwise 
as the circumstances may require. 

Buckland, J. —I desire to add a few 
words to what has fallen from tho 
learned Chief Justice. The situation 
which has arisen in this particular mat¬ 
ter appears to have been foreseen by 
those who framed the rules under the 
Bar Councils Act. Under R. 3 it i 3 
provided that when a complaint has 
been made by a person other than a 
Court or by the Bar Council, such per- 
son or the Bar Council shall be entitled 
to appear before the tribunal to prose- 
cute the complaint. The object of that 
is that, if the complainant will Dot pro¬ 
secute the complaint, the Bar Council 
may do so and bring the matter to a 
final conclusion. The Bar Council I 
apprehend, is in the position of a trustee 
and guardian of the dignity and privi¬ 
leges of the Bar and the rights and 
duties of its members, and it is to the 
interest of the profession that, when a 
charge is made against an advocate, it 
should either be cleared up or be 
brought home to him. The rules are so 
designed that a oharge of misoonduot 
should not be left in the position in 
which this case comes before us, but 
that there should be a finding one way 
or the other. The present position is 
unsatisfactory from every point of view 
and I concur in tho order to be made 

i Suh J r ®wardy, J.-I agree with the 
learned Chief Justice. I do not undor- 
stand what the tribunal meant by saying 
that the matter cannot be further pro- 
ceeded with. If they mean to say that 
because the parties compromised the 
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matter, the law does not empower them 
to proceed further, then they are wrong. 
On the other hand, if they are satisfied 
that, in the circumstances of the case, 
and on the material before them the 
matter should not be pioceeded with 
further, then they should have said so 
in so many words. 

v.B./R.K. Cane remanded 
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C. C. Gaos ? amo Patterson, JJ. 

Abiul Kudins Gazi — Petitioner. 

v. 

Mutual Indemnity and Finance Cor¬ 
poration (India) Ltd .—Opposite Party. 

Civil Revn. No. 467 of 1930, Decided 
on 14th May 1930, from order of Addl. 
Disk. Judge, 24-Parganas, D/- 1st March 
19 10. 

Provincial Insolvency Act, S. 27—Case 
brought within four corners of Act—No 
abuse of process of Court—Adjudication 
must be made -Subsequent conduct may be 
considered at the time of discharge. 

Where a p cioiouer hss obviously brought 
his Oise within fcho foil** corners the Acs, ho 
is entitled to »n order of adjudicatioo as a. mat¬ 
ter of right wh3re there 19 no question of abuso 
of tho process of the Court. It may b*th*t 
when the petitioner applies for dis'.tierge, his 
conduct during tho time whi % h will el.ipsj bet¬ 
ween the date of the a Ijudicstion and the dtte 
of the application for discharge will have to be 
scrutinize 1 an! scrutinized carefully and whe¬ 
ther au ordjr for discharge sh>uld be eventual¬ 
ly made or not must depoud on various circum¬ 
stances which are indjpjadeat of the circum- 
ntiuces orougit to tho noticj of cheC>urt by 
th i ins >1 vent when ho filed his application for 
being ai juiic tted as insolvent: A. 1. R 191 r > 
P C 64, R*l on.; 41 Cal . 899 and A. I R. 19 8 
Cal 703 Dot. [P 576 C 1. 2] 

Niamah —for Petitioner. 

P irimal Chandra Guha —for Opposite 
Party. 

Judgment. —We have examined the 
record in this case and having regard 
to the judgment of their Lordships of 
the Judicial Committee in the case of 
Chkatrapat Singh v. Kliarag Singh (I), 
wo are unable to sav that the order 
made by the learned District Judge can 
be sustained. The petitioner, it ap¬ 
pears to us. his obviously brought his 
case within the four corners of the sta¬ 
tute, namely the Provincial Insolvency 
Act and he was entitled to an order of 
adjudication as a matter of right. There 
is no question of abuse of the process o f 

(UA. I. R. 1**16 P.0, 64=19 1.0. 78d=44 
I. A. 11=44 Cal. 5o6 (P.0.). 


the Court. It may bo that when the 
petitioner applies for discharge, his con¬ 
duct during the time which will elap30 
between the date of the adjuiication 
and the date of the application for dis¬ 
charge will have to be scrutinized and 
scrutinized carefully and whether an 
order for discharge should be eventually 
made or not must depend on various cir¬ 
cumstances which are independent of 
the circumstances brought to* the noticel 
of the Court by the insolvent when he! 
filed his application for being adjudica-l 
ted as insolvent. 

The two cases to which our attention 
has been drawn viz , the case cf Mai 
Chand v. Gopal C^andia Gliosnl (2) and 
the case of lie: Ballav Chand Serowgee 
(3) have no bearing whatsoever. As re¬ 
girds the earlier of the two cases, it ap- 
peirs that the judgment therein was 
pronounced in September 19L6, that is 
before the date of the decision of their 
Lordships of the Judicial Committee in 
tho Ghhairapat Singlis case (l) referred 
to above. Therefore, the authority of 
that case must be taken to be consider¬ 
ably discounted by the observations 
mide by their Lordships of the Judi¬ 
cial Committee. As regards Bnlieo 
Chand Scrnugce's case (3), it may be 
mentioned that it was not a case for ad¬ 
judication. It was a case for annulment 
of adjudication and as has been pointed 
out in various cases both under the Pre¬ 
sidency Towns insolvency Act and under 
tho Provincial Insolvency Act, the dis¬ 
cretion of the Court in annulling adjudi¬ 
cations cannot be limited except in man¬ 
ner provided by the statute. The Court 
has a large discretioi in the matter and 
in the exercise of its discretion which 
on the facts could not be curtailed, 
Greaves. J.. made the order which he 
did in Balden Chznd Serowgee s case 
(3). To our mind that case has n > bear¬ 
ing and the really important case which 
determines this can is Chhatrapat Sing 
v. Kharag Singh ( l). !□ that view o 

the matter, the order of the District 
Judge, datod 1st March 1910, must be 
set aside and that of the Subordinate 
Judge, dated 21st December 1929, res. 
tored. There will bo no order as to 


costs. 

m.n./r.k. 


Order set aside. 


(2) [1U6] 44 Cal. 899=39 I. O’ 19 *’.. 

(3) A. I. B. 1923 Cal. 703=80 I. 0. 651. 
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Rankin, C. J., and C. C. Ghose, J. 

Nirode J3asini Mitra— Plaintiff—Ap¬ 
pellant. 
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v. 

Sital Chandra Ghatak— Defendant — 
Respondent. 

Appeal No. 89 of 1923, Decided on 
lObh March 1930, from appellate de¬ 
cree of Special Judge, Khulna, D/- 20bh 
September 1927. 

(a) Bengal Tenancy Act, S. 109-A— Claim 
for additional rent for additional area — 
Appeal is not barred under S. 109-A. 

Au appeal from a decree rejecting a claim 
for additional rent for additional are* is not 
barred under S. 100-A ag there is no question 
of settlomoQt of fair and equitable rent, 

[P 577 C 2] 

(b) Stamp Act, S. 36 — Document ad¬ 
mitted rightly or wrongly , on record by 
civil Court cannot be called in question at 
any stage of suit. 

A doonment having ouce baen admitted jq 
evidence is not to bo called in question at any 
stago of the same suit,' Under S. 30 it authors 
nothing whether a document was wrongly 
admitted or rightly admitted or admitted 
without objection or after hearing or without 
hearing such objection. (p 577 Q 2 ] 

SaratChander Roy Choudhury, Khi. 
tish Chandra Chakrahuity and Pan . 
chanan Ohosal —for Appellant. 

Bishindra Nath Sarkar and Subodh 
Ckunder Datta—iox Bespondent. 

Biraj Mohan Majumdar— for Deputy 
Begistrar. 3 

Raiikin, C. J.—In this case, plain- 
tiUa appeal from a decree of the Special 
„n<lge who has refused their olaim for 
additional rent for additional area. It 
appears that the first Couit, that is to 
aay, the Assistant Settlement Officer de- 
ereed the suit and whon the matter was 
6aken'on.appeal to the Special Judge the 
learned Judge refused the relief asked 
for-because he rejected a dowl kabuliyab 
as being insufficiently stamped, although 
it had been admitted in the first Court. 
The Judge then held that as there was 
no evidence as to what the original 

?or add’ition 0 arrent had b0 ° Q made 0ufc 

a sk it? *Kt 

under 8 109-A, Bengal Tenancy Act 

rl *T a n 68 and fcha decision in Nafnr 
ChandraJPal Choudhury y. tf ur An 

(I) V.: 0; 9 18M aa 496=111 I- 0. 79=55 
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ha3 been cited to us. In my opinion 
the presenG is not a case in which the 
prohibition of S. 1C9-A applies at all. 
There is no question here of settlement 
of fair and equitable rent. 

On the merits of the .appeal it ap¬ 
pears to me that S. 36, Stamp Act, makes 
it reasonably clear Ghat the instrument 
having once been admitted in evidence 
is not to bo called in question at any 
stage of the same suit. The Special 
Judge has seen this section but has 
thought to avoid the consequence of iG 
by taking notice of an affidavit in which 
it is said that tho tenure-holders did 
object when the document was ten¬ 
dered and that there was a discussion 
as bo its admissibility. The learned 
Judge has entirely failed to see that 
under S. 36 it matters nothing whe- 
ther it was wrongly admitted or 
rightly admitted or admitted with¬ 
out objection or after hearing or 
without hearing such objection These 
stamp matter* are really no concern 
of the parties and if the objection 
was taken at the time when the record 
was made up by the trial Court there 
it might bo rejected, if not, tho matter 
stopped there. In my opinion, the ap¬ 
peal must be allowed, the decree of the 
lower appellate Court must bo set 
aside and the case must be sent baok to 

that Court to deal with it on the foot¬ 
ing that tho dowl kabuliyat is rightly 

Th6 a PP ell “nfcs are on- 
tnled to the.rcogfcg 0 , this appoal> 

^ venose, J.—I agree. 

M,N,/r - k *_ Appeal allowed. 

A. I. R. 1930 Calcutta 577 (2) 

Pearson and Jack, JJ 

-iSSfc Accused 

Emperor— Opposite Party. 

Criminal Bevn. Nos. 1 and 2 of 1930 
Deciied on 22nd May 1930. ' 

Fore »‘» Act S. 59 Interpretation—Word, 
•ny per.on cla.ra.n* lo be interred in tho 
property ,n 59 not limited to ci.o 

contempUted by S. 57-Word. “,o .ei«d® 
refer lo seizure under S. 52. * a 

The first o^non of oonptruotion of » stntntn 

is that you mns; take the lanonacn 

and if it ip oWr. giv 0 effect K -Sk 81 T*’ 

parson claiming to he Ported ?n T 
petty so seized" ooourring ia 59 

„ limilod .0 tho • “.tSJtatS 
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by S.-57 when no mention is made of any such 
limitation, the language of the section is per¬ 
fectly clear and unrestricted in its terms and 
must be given effect to accordingly. Apart 
from that, the words ‘‘so seized" logically and 
grammatically refer to the seizure under 3. 52, 
which includes seizure of tools, boats, etc. 

[P 578 Cl, 2] 

Surcsh Chandra Taluqdar and Kan 
Das Gupta — for Petitioners. 

Anil Chandra Roy Choicdhury — for 
the Crown. 

Judgment.—In this case an order 
ha9 boon made by the Sub-Divisional 
Magistrate of Khulna confiscating a 
boat said to belong to the petitioner, 
under the provisions of Chap. 9, Forests 
Act. The boat has been confiscated 
under the provisions of S. 55. On ap¬ 
peal to the learned Judge lie has dis¬ 
missed the appeal holding apparently 
inter alia that the applicant was no 
party to the proceedings in the original 
Court and no investigation as to his 
claim for relief from confiscation was 
made in that Court, and that under the 
provisions of S. 59, Forests Act, he is 
not entitled to a determination of that 
question on appeal. 

The language of S. 59 is this: 

“The officer who made the seizure under 
S. 52 or any of his official superiors, or any 
person claiming .to be interested in the pro¬ 
perty so seized may apppoal from the order of 
confiscation.’’ 

The contention before us has been 
that the phrase “ or any person in¬ 
terested in the property so seized" 
has reference only to tbe circum¬ 
stances previously contemplated and 
provided for in S. 57. S. 57 provides a 
special procedure when the offender i3 
not known or cannot be found and it 
relates to the forest produce and pro¬ 
vides that no order of confiscation is to 
be made in that case amongst othor 
things without hearing the person if 
any claiming any right thereto and the 
evidence if any which he may produce 
in support of his claim. We are unable 
to give effect to the contention that the 
clause already quoted from S. 59 is to 
bo confined in its scope to the condi¬ 
tions contemplated in S. 57. The first 
canon of construction of a statuto is 
that you must take the language as it 
stands and if it is clear give effect to 
it. There is no possible^ ground for 
saying that the phrase “any person 
claiming to be interested in the property 
so seized” should be*construed as limited 
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to the case contemplated by S. 57 when 
no mention is made of any such limita¬ 
tion; the language of the section is 
perfectly clear and unrestricted in its 
terms and must be given effect to ac¬ 
cordingly. Apart from that, the words 
‘ so seized" logically and grammatically 
refer to the seizure under S. 52, which 
includes seizure of tools, boats and etc. 

The only other argument placed before 
us was that even if it was conceded that 
the present applicant had any locus 
standi before the appellate Court it 
should be laid down that his contention 
there must be limited to fchi3 : that 
the order for confiscation will not stand 
because the boat was not used in the 
commission of the offence; and that 
once it is shown that it was in fact 
used, the order for confiscation must 
stand as a matter of course. To any such 
proposition laid down in such broad 
terms we are unable to assent. It need 
only be 3aid that the matter is one to 
be determined upon such evidence as 
there may be in the particular circum¬ 
stances of each case. The Rules ac¬ 
cordingly are made absolute in these 
terms and the matters must go back to 
the learned Judge for determination of 
the question according to law. 

M.N./R.K. Rules made absolute. 
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- Suer awa r d y and Costello, JJ. 

Nagendra Nath Chakravarty and ano¬ 
ther —Accused—Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 21 of 1929, Deci¬ 
ded on 7th May 1930, from an order of 
Soss. Judge, Hooghly. . 

Criminal P. C., S. 476—Forgery in civil 
•uit—Appeal filed — Proceeding* under S. 
476 need not be *tayed—Question of *tay 
does not come under Civil P. C., S. 115. 

When the Court his found a forged docu¬ 
ment used by a party before it, it is ontitled 
to make a complaint and there is no reason 
why the making of the complaint should bo 
stayed till the final disposal of the appeal 
which mav pass through more Courts than 
one. The disallowance of a petition of stay b> 
lower Court cannot come under S.^115^Livil 

' Kerambo Chunder Guha and Kara 
Krishna Pramanik—ior Petitioners. 

Judgment—This Rule was issued 
under S. 115, Civil P. C., against an 
order passed by the Sessions Judge ot 
Hoo°hly under S. 476-B, Criminal P. C., 
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oq appeal from an order under S. 476 
'by the Munsif of Amfca. The peti¬ 
tioners are two in number, Nagendra 
Nath Chakraverty and Giribala Devi. 
Petitioner 2 brought a suit in the Court 
of the Munsif of Amta and in support 
of her claim got a document produced 
through petitioner 1 which was 
found by the Munsif to be a forged one. 
He accordingly made a complaint under 
S. 476 against the plaintiff Giribala 
Devi as well as against her witness 
Nagendra Nath Chakraverty who is the 
son of Giribala. The learned Judge on 
appeal has upheld the order of the Mnn- 
sif. As regards Giribala Devi, in our judg¬ 
ment, no case has been made out for our 
interference with the order of the Courts 
below. She was the plaintiff in the 
suit, the document was produced on her 
behalf and she may be presumed to 
know the nature of the document. Any 
point that may be urged in defence will 
undoubtedly be dealt with by the trial 
: Magistrate. It is further urged on her 
,behalf that she has filed an appeal 
agaiast the judgment of the Munsif and 
therefore proceedings under S. 476, Cri¬ 
minal P. C., should be postponed till the 
disposal of the appeal. That is not a 
matter which comes exactly under the 
provisions of S. 115, Civil P. C. The 
learned Judge says that when the Court 
has found a forged document used by a 
party before it, he is entitled to make a 
|complaint and there is no reason why 
•the complaint should be stayed till the 
’final disposal of the appeal which may 
pass through more Courts than one. 
The result is that the Rule obtained by 
Giribala Devi is discharged. 

As regards the petitioner Nagendra 
Nath Chakraverty the point is raised 
that he not being a party to the suit 
the Court has no jurisdiction to lodge a. 
complaint against him under S. 476 read 
with S. 195, Criminal P. C„ in view of 
the alteration in the law made by the 
Amending Act of 1923. We think that 
the question is of some importance and 
we should like to have the help of the 
Crown in this.matter. We accordingly 
direct that the papers be sent to the 
Legal Remembrancer with a request to 
make it possible for him to appear be- 
fore us by an advocate to show cause in 
this case on the ground stated above, 
tiot this matter be placed before us as 
soon as the «Ijegai Remembrancer has 


entered appearance. The order staying 
further proceedings in this matter will 
continue to be in force until the dis¬ 
posal of this Rule. 

M.N./R.K. Order accordingly . 
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SUHRAWARDY AND JACK. JJ. 

Muktakeshi Da si —Defendant—Appel¬ 
lant. 

v. 

Manilal Jana —Plaintiff — Respon¬ 
dent. 

Second Appeal No. 996 of 1927, Deci¬ 
ded on 16th April 1929, from appellate 
decree of Addl. Dist. Judge, 24-Parganas 
D/- 28th February 1927. 

(a) Civil P. C., S. 11— Decision in previous 
rent suit regarding title arrived at inciden¬ 
tally is not res judicata in subsequent suit 
for declaration of title. 

In a provious rent suit, the Court found that 
the landlord bad failed to prove that a certain 
plot appertained to the disputed holding of the 
tenants. It-was also remarkod that the evi¬ 
dence adduced by the landlord to identify the 
land as included in the kabala was neither 
sufficient nor reliable. In a subsequent suit 
for declaration of title to that plot by the 
landlord : 

Held: that the -previous decision regarding 
title was incidentally arrived at in the courso 
of the determination of the principal case re¬ 
garding the right to recover rent ana as such 
was not res judicata; 11 Cal. 301 (P.C.), 
Rel. on. [P 530 0 2) 

^ (h) Civil P. C., S. 11—Rent suit—Ten¬ 
ant’s plea of jus tertii upheld—Landlord’s 
subsequent suit far declaration of title is 
not barred—Whether third party is made 
defendant or not is immaterial. 

In a previous rent suit the defendant-tenant 
pleaded jus tertii and his plea was uphold. 
Tho landlord brought a suit for declaration of 
title against the tenant without making tho 
third party a defendant. 

Held: that tho docision in a rent suit with 
reference to title is not res judicata in a sub¬ 
sequent declaratory suit. It is immaterial 
whetbor the third party under whom the 
defendants claimed to havo held tho land was 
mado a party, or uot: 26 Cal. 428. (F.B.). R e l. 
on.; 12 C.L.R. 3S; 10 C. W . N. 820 and 12 I.C. 
9, not Foll s 13 I.-C. 40, Dist.: (Case Law Re¬ 
ferred). [P 580 0 2, 581 C 1] 

(c) Limitation Act, Art. 144—Suit against 
tenants for declaration of title and fixation 
of rent —Defendant's plea of jus tertii over¬ 
ruled—Defendants found to be tenants who 
had never claimed higher rights—-Art. 144 
applies. 

The findings in a suit for declaration of 
title and fixation of ren\ against the tenants 
wero that tho defendants held the land as 
tenants. They never olaimed title in them- 
I , n8toad °* flaying that they wore the 
plaintiffs tenants they set up a third party. 
But they never olaimed any higher right than 
that of a tenant. 
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Held: that if the defendants did not occupy 
the land as included within their holding, it 
should be assumed that they were encroaching 
upon the land of their landlord when the 
land in suit is found to bo the plaintiffs’ and 
not of tho third parties as alleged by the 
defendants. In a case like this, Art. 144 
applies: A. I. Ii. 1921 Cal. 355 and 14 I C. 212, 
Ref. [P 5S3 C 1] 

S)iaratchandra Ray Choudhuri and 
Shantikumar Ray Chaudhuri—fov Ap¬ 
pellant. 

Nasim Ali —for Respondent. 

Suhrawardy, J. —Tho facts loading 
to this litigation are that tho plaintiff 
brought a suit against the deiendants 
in 1916 for rent in respect of several 
plots, including plot 5, which is invol¬ 
ved in tho present suit. The defendants 
in that suit admitted their liability for 
rent, but averred that they held plot 5 
not under the plaintiff but under a third 
party, tho Satkhira Babus. That suit 
for rent was decreed. But the defen¬ 
dants’ plea that plot 5 did not form part 
of the holding under the plaintiff pre¬ 
vailed. That judgment was pronounced 
in 1918. In 1923 the present suit wa3 
brought by the plaintiff for declaration 
of his title to and recovery of possession 
of the land, which was plot 5 in the 
rent suit. ' Subsequently, the plaintiff 
gave up his claim for khas possession, 
but asked the Court, under S. 157, Ben. 
Ten. Act, to settle fair and equitable 
rent in respect of it. The trial Court 
dismissed the plaintiff’s suit on the 
question of title, holding that tho plain¬ 
tiff had failed to prove that plot 5 was 
included within his tenure. Upon ap¬ 
peal, the learned Additional District 
Judge hold, on an examination of the 
evidence, that the plaintiff hud succee¬ 
ded in proving that tho land in suit was 
included within his tenure. Against 
that decision this appeal is preferred 
by the defendants and two questions of 
law are urged before us. It is conceded 
that the finding that tho land in suit 
was included within the plaintiff’s 
tenure cannot be assailed in second 
appeal, being a finding of fact. The 
two questions on which we have been 
addressed are with reference to the 
pleas oi res judicata and limitation. 
Both these grounds were decided against 
the defendants by -both the Courts 

below. 

Tho objection on the ground of res 
judicata arises in this way. In the 


previous rent suit, the Court found that 
the plaintiff had failed to prove that 
plot 5 appertained to the disputed hold¬ 
ing of the defendants. It was also re¬ 
marked that the evidence adduced by 
tho plaintiff to identify the .land as 
included in hi3 kabala was neither 
sufiicient nor reliable. The issue which 
was framed by the learned Subordinate 
Judge in the appellate Court in the rent 
suit was in these terms: 

“Is plot 5 of tho plaint include! in the dis¬ 
puted holding.’’? 

‘ It is argued on the authority of a 
number of cases that the decision in 
the rent suit that the plaintiff had no 
title to the land in dispute is res judi¬ 
cata in the present suit, as the finding 
in that suit was the ground-work for 
the decision arrived at, namely that 
the plaintiff was not entitled to rent in¬ 
respect of that plot. This argument is 
met on behalf of the plaintiff-respon¬ 
dent on two grounds. First, that the 
finding in the previous suit that the 
plaintiff had failed to prove his title to 
plot 5 was incidentally arrived at in the 
course of determination of the principal 
issue in the suit, namely, whether the 
plaintiff was entitled to recover rent in 
respect of that plot. Secondly, it is 
submitted that a decision in a rent suit 
with reference to title is not res judi 
cata in a subsequent declaratory and 
possessory suit. With regard to the 
first point, the best authority is the 
decision of their Lordships of the Judi¬ 
cial Committee in Run Bahadur Singh 
v. Lucho Koer (l). In that case, a suit 
for rent.was brought by tho widow of a 
deceased Hindu. The brother of the- 
widow’s husband intervened and chal¬ 
lenged the right of the widow to sue 
alone for rent on the ground that he had- 
joint interest and ownership in the land 
with his deceased brother. That suit 
was decided in favour of the widow. 


ibsequently, the brother brought a 
it against the widow for a declaration 
at he was joint with the widow's 
isband It was argued that the deci- 
>n in the previous rent suit was res 
dicata on this question. Their Lord- 
ips of the Judioial Committee after 
nposing of the plea on several other 

ounds observed: ., 

‘Having regard, however, to the subject 
,ttor of tho suit, to the form of tho isbuo._ 


”) [1-841 It t,al. 301=12 I A. 23=4 Sar. 602 
(P.C.). 
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(which wa9 set oub), 

“and to some expressions of tho learned Judge, 
their Lordships are further of opinion that the 
question of title was no more thin incidental 
and subsidiary to the main question, namely, 
whether any and what rent was due from the 
tenant and that on this ground the judgment 
was not conclusive. n 

Bub this case has been strenuously 
argued before us on fcho ground that bhe 
decision in the previous -rent suit is res 
judicata in the present suit. In my 
judgment, this point soem3 to be covered 
by the Full Bench decision of thi3 
Court in the case of Dwarkanath Roy 
v. Ram Chand Aich (2). A distinction 
"was attempted to be made on the ground 
that, in that case, the third party 
under whom the defendants claimed to 
have held the land was made a party 
and, therefore, the question decided in 
the rent suit was not res judicata in the 
title suit. In the present suit it is true 
that the Satkhira Babus had not been 
impleaded. In order to understand 
what that case really decided, it may be 
useful to refer to tho case which led to 
the reference to the Full Bench. In 
Gopal Das v. Gopinath Sircar (3), a 
suit for rent in which the defendants 
denied tho plaintiff's title alleging that 
some other persons along with tho plain¬ 
tiff were his landlords having been dis¬ 
missed on the ground that the plaintiff 
had failed to prove his title, another 
suit was brought by the plaintiff for re¬ 
covery of possession against the tenant 
and the other persons alleged to be the 
.plaintiff's cosharers. It was hold that 
the suit was barred by S. 13 of the old 
Civil P. C. Tho learned referring 
Judges in Dwarkanath's case (2) dissen¬ 
ted from this view on the ground 
that the only question that arose for 
determination in the previous suit was 
as to tho relationship of landlord and 
tenant between the parties to the suit 
•during the period for which rent was 
then claimed The judgment of the 
learned Chief Justice in the Full Bench 

?!J 9 ? m b ®f®\ nofc ' however, on the fact 
^hat the third party was a party to the 
second suit, but on tho general principle 
0n u:ioiated thus: 

/. Jnf® ,3 ?m° de6oi,n da°a iu the previous euit 
» nt !! U ,^ wa8 whether the relation of land- 
init » d , tea ® nfc 0xi8t0d «t tho timi when that 
tIB ana 8 ti U8 fu tut ° d , betw,30n thi PMaent plain- 

tlB and the thon defendant, uod whothec tho 
Xheti defendant wagJUhlnjn- u, a amount then 

JS r ®-88 3»L 423=3 0. W. N. 216. 

*®> [1382] 12 0. L. R. 88. 


claiaied as root for a corfcaia parioi. That 
issue was decided agaiast fcho present plaintiff, 
and as it is conceded that nothing has occurred 
iu the interval to change the position of the 
parties, that question must b? treated as res 
judicat* as against the plaintiff, and in the 
defendant’s favour. But the relief sought in 
the present suit is absol itely dift jrent from the 
relief sought in the previous suit. The present 
issue is whether tho land in dispute bslongs to 

the plaintiff.It is impossible to say 

that the plaintiff is barred iu tb s suit from 
establishing his title to the land both as 
against the alleged tenant and also against tho 
persons whose title as landlord the tenant de¬ 
fendant had sot up in th3 rent suit.’’ 

The other learned Judges were of the 
same opinion and a very cogent reason 
was given by some of them for holding 
that the decision in the rent suit should 
not be treated as res judicata in a sub¬ 
sequent title suit; the basis of their 
decision was that tho cause of action 
of the title suit arose from the success¬ 
ful termination in favour of the defen¬ 
dant of the rent suit. The observation 
I have quoted of the learned Chief 
Justice did not confine itself to the 
case as between the plaintiff and the 
third party set up by the tenant. In 
fact the presence of the third party does 
not affect the question of res judicata 
as between the plaintiff and tho tenant 
defendant. Of course the decision can¬ 
not be treatei as res judicata between 
tho plaintiff and the third party, but 
whether the third party is or is uot a 
party to the suit, the plea of res judi-l 
cata as founded upon the decision oft 
the rent suit would be available to the; 
tenant defendant in every case in which’ 
a suit for recovery of possession ou de-| 
claration of title is brought against him.! 
There is no reason why the decision i-i 
the rent suit should operate as res judi. 
cata in favour of the defendant, if lie 
is sued alone and would not operate as 
1-09 judicata in his favour if a third 
party is joined. This point seems to be 
conclusively covered by the Full Banoh 
deoisiou quoted above. But as refer¬ 
ence has been maid to various cases I 
will just shortly refer So some of them 
and try to find out what I understand 
to be the present law. The view taken 
iu the Full Banoh case was adopted in 
Nitya Nunda Sarkar v. Ram Narain 
Das (I). 

In Sal,M DUali v. Ram Ruira 
H aidar (5) a distinction was attempted 

(4) [1901] 6 0. W. N. 66. ~ 

(5] [1906] 10 0. W. N. 820. 
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to be made between cases in which the 
defendant in the rent suit set up his 
own title and cases in which the defen¬ 
dant pleaded jus tertii. It was hold, in 
the first class of cases, that the decision 
in the rent suit should operate as res 
judicata, as it was a decision between 
parties laying conflicting claims to the 
property under similar title. In the 
second class of cases it was held that 
the decision in the rent suit should not 
operate as res judicata. This distinc¬ 
tion was kept in view in Panchu Man- 
dal v. Chandra Kant Saha (6). 

In Nanji Koer v. Umatul Batul (7) 
the landlord brought a suit against the 
tenant for rent. The tenant pleaded 
that he was holding the land as tenant 
of third persons. The tenant's defence 
was investigated and overruled and the 
suit was decreed in favour of the land¬ 
lord. The tenant then brought a suit 
for declaration that the third party 
and not the plaintiff in the rent suit 
was his landlord. It was held that the 
suit was barred by res judicata. The 
question which was decided in the pre¬ 
vious rent suit was whether there was 
relationship of landlord and tenant bet¬ 
ween the plaintiff and the defendant 
and it was held that such relationship 
existed. In the subsequent suit brought 
by the tenant for declaration that this 
relationship did not exist, the decision 
in the previous suit was conclusive, for 
the only issue finally decided in a rent 
suit was whether relationship of land¬ 
lord and tenant existed between the 
parties to the suit for the period for 
which rent was claimed. This case is 
of no help to us in the present contro¬ 
versy. 

In Mane Muhammad Nasya v. Dhani 
Mahammad (8) the facts were that in 
the previous suit for rent the plaintiff 
alleged that toe defendant held along 
with some plot3 a plot which was aban¬ 
doned by another tenant of the plaintiff 
and taken possession of by the defen. 
dant at the rental of Rs. 30. It was 
decided in that suit on an objection 
taken by the defendant that the jama 
was only Rs. 1G and that the defen¬ 
dants’ tenancy included the plot of 
land which the plaintiff alleged had 

(6) [1909] 12 I. C. 9. 

(7) [1911] 13 1. C. 40. 

(8) [1912] 10 I. C. 22. 
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been abandoned by a tenant. The 
plaintiff landlord subsequently brought 
a suit against the defendant for 
establishment of his title to the plot 
and for rent in the alternative. 
It was held that the decision in 
the rent suit was res judicata in the 
title suit and this view’ is supported by 
the accepted view that a decision in a 
rent suit relating to the relationship 
of landloid and tenant operates as res 
judicata in a subsequent suit either for 
title or for rent. In the previous rent 
suit it was held that the relationship 
of landlord and tenant existed between 
the plaintiff and the defendant in res¬ 
pect of the plot said to have been aban¬ 
doned. The same question the plaintiff 
wanted to reopen in the subsequent 
title suit and it was held that he could 
not do so on the principle of res judi¬ 
cata. The decision is correct and does 
not in any way modify or qualify the 
Full Bench decision in Dicarkanath’s 
case (2). 

In the Midnapur Zemindari Co. Ld. 
v. Jayendra Kumar Bhaumik (9), both 
the suits were suits for rent and it was 
held that the decision in the previous 
rent suit, although it went to the very 
root of the matter, was res judicata in 
the subsequent suit. It will be useful 
here to refer to another case in the 
same volume decided by the same 
Judges. In Mrigendra Nath Saha v. 
Krishna Chandra Saha (10) the previ¬ 
ous suit for rent was dismissed on the 
ground that the plaintiff had failed to 
prove the relationship of landlord and 
tenant. Subsequently, the plaintiff in¬ 
stituted a suit in ejectment and it was 
held that tbe judgment in the previous 
suit was conclusive betweeu the par¬ 
ties upon one and one point only, namely 
that there was no relationship of land¬ 
lord and tenant between the parties 
during the period for which rent was 
claimed in that litigation, but it was 
open to the plaintiff to establish in a 
subsequent suit that he had a subsisting 
title and that the defendants were 
liable to be ejected because they were 
not tenants as they had themselves 
pleaded in the rent suit. The view 
taken in the la9t case is in agreement 
with that taken in the Full Bench case- 
of Dwarkanath Hay (2) and i s su ppor- 

“ (9) A. I. R. 1921 Gall 750=62 I. 0. ,491. 

[10] A. I. R. 1921 Cal. 355=61 I. C. 201. . 
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ted by the decision in Goner Sheikh v. 
AlifiuMin Sheikh (11). 

The findings of fact arrived at by the 
lower[appellate Court are that the defen¬ 
dants have failed to prove settlement 
from Satbhira Babus and that the plain¬ 
tiffs have succeeded in proving that the 
plot of land in dispute is included with¬ 
in their purchase. On these findings 
the lower appellate Court is justified 
in passing a decree in favour of the 
plaintiffs. 

The second • question raised on behalf 
of the appellants is that the suit is 
barred by limitation. It is argued 
chat the present suit was brought 
by the plaintiffs treating the defen¬ 
dants as trespassers. It was found 
in the previous suit that the tenants 
did not hold this land under the plain¬ 
tiffs, so that the defendants must have 
been for more than 12 years in adverse 
possession to the plaintiffs. This ob¬ 
jection should also fail. The findings 
in this case are that the defendants 
held the land as tenants. They never 
claimed title in themselves. Instead of 
saying that they were the plaintiffs’ 
tenants they set up a third party. But 
they never claimed any higher right 
than that of a tenant. If the defen¬ 
dants did not occupy this land as in- 
eluded within their holding, it should 
,be assumed that they were encroaching 
|Upon the land of their landlord when 
'the land in suit is found to be the 
(plaintiffs’ and not of the Satkhira 
Babus as alleged by the defendants. 
(In a case like this, Art. 144, Lim. Act, 
(applies. Apart from this the learned 
Subordinate Judge observes: 

"The plaintiffs were all along treating tho 
dslendants as tenants in respect of this land. 
The defendants wore holding this land but 
never asserted any adverse title until the doci- 
uon of the rent suit; and since then the 
Jsfendants possession must be taken to be ad J 
Virsetotho plaintiffs.” 

In the case of Mrigendra Nath Saha 

Krishna Chandra Saha (10), a similar 
objection was taken and it was held 
that on tho finding that the land he¬ 
dged to fc he plaintiffs and was in 
-he possession of the defendants as 
tenants it mu9t be held that so long as 
the defendants did not successfully deny 
the tenancy under the plaintiffs the 
plaintiffs were in possession of this land 
throu gh the tenant defendants. Both 

(11; [1919] 51 I. C. 850. 


the Courts have concurred in finding 
that, though the defendants were in 
possession of the land for more than 
12 years before suit, no case has been 
made out by them to show that their 
possession was adverse to the plaintiffs 
and that the first occasion on which 
adverse possession was asserted was 
in the course of the rent suit in 191G. 
In Gopal Krishna Jan.i v. Lakhiram 
Sardar (12), it was held that when a 
tenant encroaches upon the land of his 
landlord, he does so as a tenant aud the 
landlord’s right to recover possession of 
the land encroached upon may be lost 
by tho tenant having adversely to the 
landlord asserted his title as tenant to 
the land for more than 12 .years. By 
such assertion, the tenant gets a limi¬ 
ted interest in the land eocroached upon 
to the extent to which he asserts ad¬ 
verse possession. On the findings of 
this case it cannot be successfully 
pleaded that the plaintiff’s suit for re¬ 
covery of rent is barred by limitation. 
The appeal, accordingly, fails and is 
dismissed with costs. 

Jack, J. —I agree. 

s.n./r. k. Appeal dismissed, 

(12; [1912] 14 1. G. 212. 
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Rankin, C. J., and Mukerji, J. 

Fulmani Dasi —Appellant. 

v. 

Priya Nath Sen and others —Respon¬ 
dents. 

Appeal No. 235 of 1928, Decided on 
9th April 1930, from decrees of 2nd 
Addl. Sub-Judge Zillah, 24 Parganas, D/- 
24th February 1928. 

Hindu Law—Religious endowment—Heir 
of founder bringing suit for account or 
framing a scheme or removal of shebait has 
to prove mismanagement or failure in some 
important duty—Mere shebait's refusal to 
show account is not misconduct. 

Even if a person as one of tho heir9 of tho 
founder of the trust is entitled to complain of 
waste or mismanagement of the trust fund, 
vet, in order that he may bring a case for ac¬ 
count, still more a caso for tho framing of a 
scheme of the removal of a shebait it is uocos- 
sary that he should show that there has beea 
some default on the part of the shobait, either 
mismanagement or failure in somo important, 
duty. It is not ft sound proposition that ho 
is a person who has any right to see the ac¬ 
count and mere refusal by shebait to allow 
him to see tho account will not amount to. 
misconduct. • [p 585 c i 
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Pyari Mohan Chat terji and Bankim 
Chandra Roy —for Appellant. 

Sarat Chandra Bose and Lai it Mohan 
Sanya I for Respondents. 

Rankin, C. J. —In my opinion, this 
appeal must succeed. The suit is by 
a son against his mother and certain 
brothers and it appears thit the father 
by his Will made certain 'properties 
subject to trust for the benefit of a 
family Thakur. The Will recites that 
there is an idol Shiva installed at Bena¬ 
res and that the testator desires certain 
pujas to be continued to be performed 
for over without interruption and, to 
that reason he creates a trust of the pro¬ 
perty in Sell, (ka) for the performance 
of all those pujas, an 1 appoints his wife 
as the sole trustee for the term of her 
life for the purpose of carrying out the 
said debsheba and for performing the 
puja. It is provided that the wife will 
take possession of the property and, on 
receiving the profits, will perform the 
puja and carry out the sheba as men¬ 
tioned in the schedule as trustee for 
the terra of her life. It is further pro¬ 
vided that, on her death, the sous and 
their descendants are to become trus¬ 
tees and to have certain palas or turns 
of worship. There 13 a provision that 
if there is any saving or a balance of 
money loft, Government promissory 
notes shall bo purchased and so forth. 
The shedule contains a series of sums 
of money specified for particular pur- 
poses ; as for the Autumnal Durga 
Puja Rs. 500; for the Annapurna Puja, 
Rs. 400; for the worship of Shiva instal¬ 
led by self Rs. 480; and so forth. These 
being the terms of the Will it appears 
that a certain amount ol money was 
•saved out of the income of the dedi¬ 
cated properties and we come to a time 
when one of the sons brings a suit 
against the mother and that suit is 
•compromised by a solenama. The suit 
was a suit of 1913 and it was com¬ 
promised on 17th February 1915. -First 
of all, the parties gave up their respec¬ 
tive claims against each other for par¬ 
tition and accounts and : 

“none of the parties, shall be competent to 
claim any account against another party 
or the other parties for tho period up to the 
present date. A? defendant 1 is the mothor of 
all the ^thor parties, she shall remain the 
eolo shobait or trustoo of tho dobuttar pro- 
r orty as long as she will remain alivo under 


the provisions of the Will of the late Ganca- 
dhar Sen.” 

The first of the terms recites that by 
the W ill certain properties were made 
debuttar. It then recites that the 
mother, the shebait and trustee of the 
debuttar property, purchased.the three 
properties in Sch. (ga) as such trustee 
and it says that : 

“all the eight properties or any other property 
which may be afterwards purchased for tho 
purpose of the debuttar estate shall be treated 
as absolute debuttar property under the terms 
of the Will of the late Gangadhar Sen," 

Tho solenama goes on to say that : 

as the amount of coats .fixed for carrying on 
tho works of the debseba by- the Will *was in¬ 
sufficient, we all parties unanimously fix the 
amount of the said costs at the total sum of 
Rs. 3,120 as mentioned in Sch. (gha) b9low. ,,# 

Thereafter, tho terms of the compro¬ 
mise go on to arrange that certain of 
the parties are to take lease from the 
shebait of certain portions of the de¬ 
buttar property at certain rents. That 
being the position, the plaintiff brings 
the present suit in 1924 and he alleges 
first of all, that ho is a shebait of the 
idol which was established by his 
father, though there is no proof what¬ 
ever of that fact. He then recites tho 
solenama and says that defendant 1 has 
not been making proper .expenses for 
the upkeep of the shoba, that she is 
not carrying out the worship properly, 
spends too little on ceremonies, does 
nob offer bhog or puja properly and 
does not make the yearly allowances 
for the puja as provided by the Will. 
The plaintiff then alleges that he wan¬ 
ted to look into tho accounts of the 
trustee or shebait bub the defendants 
failed to show him the accounts, that he 
gave a pleader’s letter and that he did 
nob receive any reply. He then alleges 
in general terms mismanagement and 
misappropriation of money and says 
that defendant 1 is not fib to be a 
shebait and should be removed and 
that a new scheme according to re¬ 
quirements should be framed on the 
basis of tho solenama. . On that case 
the parties went to trial and the evi¬ 
dence adduced before the learned Sub¬ 
ordinate Judge was in a very narrow 
compass. 

There were three witnesses for the 
plaintiff. First of all the plaintiff 
himself. He says that he never has 
been allowed to see the accounts. But 
in spite of that, he says: 
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“The Beuares propjrty fetches an income. 
Tho said income is not enteted in the ac¬ 
counts of the trustee.” 

He alleges also that the trustee does 
not pay the revenue or the rents of the 
debuttar property. It turns out that 
the plaintiff’s wife was a persou <0 
whom certain rent was payable that 
some quarrel took place between the 
parties and that there was one suit by 
the plaintiff's wife. He then says -that 
he demanded inspection of the dobuttar 
accounts and was refused, that be sent 
a pleadei's letter aod that lie was 
never allowed to inspect the accounts. 
He also say3 that there used to he cer¬ 
tain articles for the worship of the 
deities and he does not see where they 
are now. Ho admits that there was a 
burglary and that he has not any 
idea as to what became of those arti¬ 
cles^ The only rent in arrear, accord¬ 
ing ;to hi3 evidence, appears to he the 
rent due to his wife. He thon makes 
a complaint that as regards the por¬ 
tion of the debuttar property which 
is let out to him, he has nob had his 
fair share of repair; his brothers havo 
had their portions repaired and his por¬ 
tion has not been repaired. That is the 
only evidence that is given by the 
plaintiff. He calls a witness who says 
that the plaiutiff bought some building 
materials from him to construct a privy. 
The plaintiff calls a third witness who 
says that Durga Puja, Annapurna Puja 
and Jagadhatri Puja are now performed 
by the defendants on the same scale in 
which thoy were performed before. The 
plaintiff’s case is then closed. 

Now, the question we have to ask 
ourselves is whether the plaintiff has 
made any case whatever for a decree 
for account against his mother, the 
trustee and shebaib. I am very clearly 
of opinion that the plaintiff discloses no 
case upon which the Court can bo asked 
to make a decree for accounts against 
his mother as the shebait and trustee. 
I will assume for the sake of argument 
?"[. al f? because I think it is pro- 
bably the law that the plaintiff being 
one of the heirs of Gangadhar Sen was 
a person who would he entitled to com¬ 
plain of waste or mismanagement of 
this trust fund; but, in order that he 
may bring a case for account—still 
more a oase for the framing of a scheme 


or the removal of a shebait, it is neces¬ 
sary that be should show that there 
has been some default on the part of 
the shebait—either mismanagement or 
failure in some important duty. His 
evidence that the lady did not keep the 
account is utterly unsubstantial. Tak¬ 
ing the plaintiff’s evidence by itself, his 
own story is that he asked to see the 
account and was refused. It does not 
appear to me to be a sound proposition 
that be is a person who has any right to[ 
see the account; and in my judgment it 
is not established that the shebait 
misconducted herself in refusing to let 
him see the account. His complaint 
about the non-repair of his particular' 
portion of the property and his allega¬ 
tion that certain sums of money have 
not been entered in the account which 
he says he never saw are merely ma¬ 
terials for a very weak case. 

However, the plaintiff’s brother was 
put into the box for the defendants. He 
is one of the brothors whom the mother 
has employed lo manage this debuttar 
property. This brother says that tho 
plaintiff did not at any time ask him to 
show the account of the debuttar 
estate. He says that the accounts were 
written by a Sirkar and were kept by 
him for his mother. He talks about 
the pay they gave to tho Sirkar. He 
denies that ho did receive any pleader’s 
letter. He says that certain pro¬ 
perty has been repaired and the inner 
portion of the plaintiff's rooms was not 
repaired because tho plaintiff had the 
key. Ho brings the accounts with him 
and exhibits them one by one saying in 
whose handwriting they were, He says 
that they were kept correctly and re¬ 
gularly in the ordiuary course of busi¬ 
ness and that the sums spent on 
the pujas are greater now than used 
to be spent before. Ho explains about 
the rent suit of the plaintiff's wife on 
the ground that the plaintiff having be¬ 
come an insolvent, there was some ques¬ 
tion about the title of the plaintiff. He 
explains also about the articles that 
were lost by the burglary and what arti¬ 
cles were lost. That wituoss having 
come into the box is not cross-examined 
at all about the account or any portion 
of the account. No attempt is made to 
show by oroBs-examination that the in- 
oome of the Benares property has not 
been oorreotly entered. No attempt is 


58G Calcutta 


J ad Av Chandra v. Akrur Chandra (S. K. Ghose, J.) 


1930 


made to show that the accounts are in 
any way defective. 

It was open to the plaintiff, had he 
been so minded, to obtain discovery of 
the accounts. It was quite open to him 
when he came to Court to have the ac¬ 
counts carefully scrutinized and to have 
cross-examined defendant's witness to 
show the defects in the accounts or to 
show waste or mismanagement on the 
part of the lady. Nothing of the sort 
was attempted. The defendant’s wit¬ 
ness having brought the accounts into 
Court is not cross-examined about them. 
In these circumstances it appears to me 
that the duty of the Subordinate Judge 
was to dismiss with costs. It is true 
that the defendants did not object to the 
solenama which was scheduled to the 
decree in the previous suit being amen¬ 
ded by the addition of certain provi¬ 
sions for the keeping of account and on 
another matter, and to that extent there 
might have been a decree by consent. 
But this plaintiff has proved nothing 
against the shebait; no failure of any 
duty either in the way of management 
or in the way of keeping the account. 
The learned Judge appears, notwith¬ 
standing that there was no evidence 
against her on any point in the account, 
to have gone through the accounts for 
himself later on and because certain 
things seemed to him to require ex¬ 
planation— no explanation having ever 
been asked for from the defendants’ 
witness, he makes a preliminary decree 
for account against the lady. The 
learned Judge was wrong in so doing. 
He ought to have held at the end of 
the plaintiff’s evidence that there was 
nothing to answer; at all events at the 
end of the defendant’s evidence he 
ought to have held that the plaintiff's 
case had been blown out of water so 
far as the accounts were concerned, the 
plaintiff having been entirely unable 
to substantiate by cross-examination 
his case as made in the plaint. 

In my judgment, therefore, this ap¬ 
peal, so far as it is an appeal from the 
preliminary decree must be allowed 
save that part which was not objected 
to, namely the scheme on the basis of the 
solenama and the two amendments to 
that which were consented to at the 
hearing. Save that the suit should bo 
dismissed an! in my judgment, the 
plaintiff should pay the costs of the 


lower Court at the preliminary hearing. 
As regards the appeal from the 6nal 
decree it is only necessary to say that 
that will be allowed and the decree of 
the Court below will be set aside with 
the costs of that hearing too. The 
defendant-appellant must have her 
cost9 of this appeal. 

Mukerji, J. —1 entirely agree.. 

M.N./r.k. Appeal allowed. 

A. I. R. 1930 Calcutta 586 

S. K. Ghose, J. 

Jadav Chandra Karmarkar and others- 
—Plaintiffs—Appellants. 

v. 

Akrur Chandra Karmarkar and others 
— Defendants—Respondents. 

Appeal No. 2273 of 1927, Decided on 
17th December 1929, from appellate de¬ 
cree of First Sub-Judge, Barisal, D/- 
17th June 1929. 

(a) Civil P, C., O. 21, R. 95 — Property in 
possession of judgment-debtor—Purchaser 
can get possession out of Court or by appli* 
cation under R. 95. 

Under O. 21, R. 95, where fche immovable pro* 
perty sold is in the occupancy of the judgment* 
debtor and the purchaser applies, the Court is 
to order delivery to be given to the purchaser. 
It does not follow that in every case' tho pur¬ 
chaser has no choice but is bound to apply for 
delivery of possession. It is possible that by an 
amicable arrangement possession is given up by 
the judgment-debtor, and in such a case the 
law does not require for tho purpose of limi¬ 
tation that the auction-purchaser must proceed 
by wav of application under R. 95. [P 587 C 2J. 

(b) Civil P. C., S. 47—Purchaser from de¬ 
cree-holder-auction-purchaser who had not 
obtained possession cannot bring separate 
suit for possession—If possession of judg¬ 
ment-debtor is as licensee from decree- 
holder suit is governed by Limitation Act, 
Art. 142. 

A decree-holder auction-purchaser sold the 
property before obtaining possession from the 
judgment-debtor who was alleged to have re¬ 
mained in possessiou as licensee of tho decree- 
holder. The purchaser from decree-holder sued 
for possession. 

Held : that if the judgmont-debtor was in 
possession as licensee as alleged then the suu 
would bo governed by Art. 142, otherwise the 
plaintiff being a respresentativo of the decree- 
holder, the suit was barred under S. 47: *.1 
All. 62 (F. /*./, Dist.; 2S Mad . 87, Rel. on. and 
A. I. R . 1926 Cal. 798 (b\ B.) t Ref. [P 587 0 2] 

Gunada Charan Sen , Jitendra Nath 
Roy , Bansori Lai Sirkar for Sudhansiu 
Sekhar Kai —for Appellants. 

Hemendra Cliundra Sen —lor Respon¬ 
dents. 

Judgment. —This appeal arises^ out 
of a suit for khas possession of lands or> 
declaration of title thereto. The plain- 
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tiff’s case is that defendant 5 aucfcion- 
ourchaser the lands in suit on 13th 
February 1914 in execution of a decree 
cn simple mortgage as against defen¬ 
dant 1 and the predecessor-in-interest of 
defendant 2. On 23rd December 1925 
defendant 5 sold the lands to the plain¬ 
tiff by executing a kabala. The plain¬ 
tiff's case is that after the death of 
Baikuntha the predecessor-in-interest 
of defendant 2, defendants 1 and 2 
entreated defendant 5 not to take pos¬ 
session of the lands and that, in accor¬ 
dance with such entreaty, defendant 5 
did not take possession. The plaintiffs 
after their purchase sought to take 
possession, but were resisted by the de¬ 
fendants. Hence the suit. The main 
defence is that the plaintiff, having pur¬ 
chased from the decree-holder-auction- 
purchaser should come in by way of 
execution under S. 47, Civil P. C. and 
not by a separate suit. Both the Courts 
below have agreed in giving effect to 
the defence and have dismissed the suit. 
Hence this second appeal by the plain¬ 
tiffs. In bhis appeal the point is whe¬ 
ther the suit is maintainable. 

In support of the appeal it is conten¬ 
ded that S. 47, Civil P. C., does not ap¬ 
ply. It may be stated here that defen¬ 
dant 5 auction-purchaser on 13th Feb¬ 
ruary 1914 and this sale was confirmed 
on 18th March 1914. He did not however 
take possession through Court. It is 
alleged in the plaint, as mentioned al¬ 
ready, that defendant 5 refrained from 
taking possession on account of the en¬ 
treaties of defendants 1 and 2 and that 
defendants 1 and 2 were thereafter al¬ 
lowed to remain in possession of the 
lands by license on the part of the 
plaintiff's vendor. It is contended that 
in these circumstances it must be held 
that defendant 5 was in constructive 
possession and that the actual possession 
of defendants 1 and 2 was that of licen¬ 
sees. The dispossession occurred when, 
after their purchase, the plaintiffs sought 
to take actual possession and were 
resisted by defendants 1 and 2. It is con¬ 
tended that in these circumstances it 
is not a matter under S. 47, Civil P. C. 
and that properly speaking it is a suit 
whioh comes under Art. 142, Dim. Act. 
In reply to this it is argued that the 
law requires that symbolical possession 
should be taken to avoid the bar of 
limitation and the fact that defendant 


5 actually did not take symbolical pos¬ 
session does not operate in his favour. 
Under O. 21, R. 95, Civil P.C., however, 
it is not necessary that in every case 
delivery of possession of the property 
must be taken through Court. Under 
that rule where the immovable property 
sold is in the occupancy of the judgment- 
debtor and the purchaser applies, the 
Court is to order delivery to be given 
to - the purchaser. It does not follow 
that in every case the purchaser has no 
choice but is bound to apply for delivery 
of possession. It is possible that by anj 
amicable arrangement, possession is* 
given up by the judgment-debtor, andj 
in such a case the law does not require; 
for the purpose of limitation that the 
auction-purchaser must proceed by way 
of application under R. 95. Whether 
in the present case, defendants 1 and 2' 
were in possession as licensees is a ques¬ 
tion oHact. It may be mentioned that 
in para. 7 of the written statement the 
allegation in para. 4 of the plaint is nob 
exactly traversed but on the other hand 
some sort of amicable arrangement with 
the auction-purchaser is alleged. Tho 
trial Court did not go into the question 
as to whether this happened in fact and 
if this allegation of fact on the part of 
the plaintiffs is proved, it would follow 
that defendant 5 was in possession 
through defendants 1 and 2 as his licen¬ 
sees, and therefore, the relief asked for 
by the plaintiffs cannot be said to b& 
one which should properly be a subject- 
matter of an application under S. 47, 
Civil P. C. It is, therefore, necessary 
that the case should be remanded to the 
trial Court for decision on the question of 
fact which is referred to above. If it 
is decided that defendant 5 was in pos¬ 
session through defendants 1 and 2 as 
his licensees, then the suit would be 
governed by Art. 142, Lim. ‘Act, and it 
would be within time. In that case the 
Court should proceed to try the suit on 
merits. If on the other hand, it is found 
that defendant 5 was not in possession 
then Art. 142 would not apply, I may 
mention here that if S. 47, Civil 1\ 0., 
does not apply, then the plaintiffs would 
be entitled to the benefit also of Arts. 
13G and 138, Lim. Aot, and even then 
the suit would be within time. On this 
point, see the decision in Sati Prosad 
Swv. Jogesh Chandra Sen (1). 

(1) [1904] 31 Cal. GS1=8 C. W. N. 476 (F.B,)- 
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It, however, it is found that defen¬ 
dant 5 was not in possession, as stated 
above, then the question would be whe¬ 
ther S. -17, Civil P. C., should apply. On 
behalf of the appellants it is contended 
that S. 47 would not apply, because tbo 
plaintiffs being purchasers on a private 
kabala from defendant 5, could not be 
iiis representati es-in-interest within 
the meaning of S. 47, Civil P. C. In 
support of this I am referred to Bhag- 
uati v. Banxcari Lai (2), and particularly 
to the remarks reported at p. 99. In 
the course of his judgment, Banerji, J., 
observes as follows: 

In tbo present casj the plaintiff c\nnot at 
all be regarded as the decree-holder. The 
decree itself was never assigned to her. It was 
the property sold by auction which was trans¬ 
ferred to her br gift by the auction purchaser. 
Under that transfer she acquired no interest 
in the decree itself and in no sense can it be 
said that she is the holder of the decree or the 
representative-in-intoresl of the decree-holder 
gua the decree.” 

Stress is laid on this passage as lay¬ 
ing down the rule that a private trans¬ 
feree from a decree-holder auction-pur¬ 
chaser is not his representative-in-inter¬ 
est. In that case, however, the question 
that was raised was something entirely 
different from that in the present case. 
The question was whether a suit by the 
auction purchaser or his representative- 
in-interest against the judgment-debtor 
or his representative-in-interest for pos- 
pession of the property sold was barred 
by the provision of S. 214, Civil P. C. 
The remarks, on which stress is laid, 
were made in consideration of a decree 
which was one for delivery of possession 
and as hearing on the question whether 
the private transferee was in the posi¬ 
tion of the decree-holder auctiou-pur- 
chaser. Those remarks may not exactly 
apply to the point for determination 
here. On tho other hand the case 
Sandhxi Taragcinar v Hussain Sahib (3), 
directly decided that a private purchaser 
from the heirs of a decree-holder 
auction-purchaser was a party who stood 
in the shoes of the'latter for the pur¬ 
poses of an application under S. 244, 
Civil P. C. This case considered and 
followed an earlier case: Ishan Chan¬ 
dra Sircar v. Beni Madhav Sircar (4). 
In this latter case the term “representa¬ 
tive” was explained as including the 

(2) [1909] 81 All. 82=1 I.C. 416 (F.B.). 

(3) [1901] 28 Mad. 87=14 M.L.J. 474. 

(4) [1897] 24 Oil. 62=1 C.SV.N. 36 (F.B.). 
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purchaser and the test that was laid 
down was whether he would be bound 
by the decree. It is pointed out by the 
learned advocate for the respondents 
that the present plaintiffs, having pur¬ 
chased from the decree-holder auction- 
purchaser, cannot fail to be bound by 
the decree for possession, and this fol¬ 
lows from the decision in the Madras 
case referred to above, which has not 
been dissented from in any case and 
which is to be read along with the deci¬ 
sion of the Full Bench in Kailash Chan¬ 
dra Tarafdar v. Gopal Chandra Pod- 
dar (o). There it was decided that the 
question as to delivery of possession! 
under 0. 21, R. 95, comas under S. 47 of 
tho Code. It follows from these deci- 
sions that if it is found that defendant 5 
was not in actual .possession through 
defendant 1 and 2 as his licensees, 
then the plaintiffs being his represents- 
tives-in-interest, a separate suit would 
be barred. The plaintiff’s only remedy 
would be by application under S. 47 
and that must be held to be barred by 
reason of Art. 181, Lim. Act, as decided 
by the learned Subordinate Judge. 

The result is that I remand the case 
to tho trial Court for determination of 
the question of fact which is referred to 
above; and if this question is decided in 
favour of the plaintiffs, the suit will be 
heard on merits. Otherwise the suit 
will stand dismissed with co9ts. As in 
the Court of appeal below the question 
as to the applicability of Art. 142, Lim. 
Act, was not raised, the costs of this 
appeal will abide the result. The appeal 
is allowed on these terms. 

m.N./r.K. Ca se remanded. 

(5) A.I.R. 1926 Cal. 798=95 1.0. 494=53 Cal. 

781 (P.B.). 
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Mukerji and Guha, JJ. 

Rajani Kanta Saha and others — 
Defendants—Appellants. 

v. 

Arjun Chandra Chakravarty —Plain¬ 
tiff-Respondent. 

Appeal No. 198 of 1929, Decided on 
15th January 1930, from appellate 
order of Addl. Sub-Judge, Zillah Je3- 
sore, D/- 14th December 1928. 

Civil P. C., S. 11— Previoui suit at again** 
trespassers—Defendant* proving possession 
as tenants — Subsequent suit as against 
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tenant*— Diimiisal of previout «uit is no 
bar to subsequent suit. 

A previous suit for possession against tbe 
deftndanta aa trespassers was dismissed a 9 
it was /curd ttafc the defendants wtre in pos¬ 
session for more than 12 years as tenants. A 
subsequent suit after giving the requisite 
notice was brought against the tenants. 

Held : that tbe legal relation put forward in 
the subsequent suit being different from what 
was alleged in the previous one the subse¬ 
quent suit was not barred because it could not 
be said of any matter that it ought to have 
been set up as a ground of attack in the 
former suit if its introduction would have 
been incongruous to the matter of that suic : 
29 All. 331 (P. C.) and 35 All. 2 *2? (P. C.J, Rtf. 

[P 590 C 1J 

Gopal Chunder Das and Provas Chan- 
dr a Chatterjee for Bhuban Mohan 
Saha — for Appellants. 

Hemendra Chandra Sen and ; Sat¬ 
yendra Chunder Sen — for Respon¬ 
dent. 

Judgment. The respondent as 
plaintiff instituted a suit against the 
appellants as defendants for ejecting 
the latter ou declaration of his own 
title on the following allegations that 
the lands were purchased at a rent-sale 
by the landlords in execution of a de¬ 
cree for rent obtained by them against 
one Bishun Charan Das and others and 
that the landlords took symbolical pos¬ 
session after such purchase and there¬ 
after loased the same out to the respon¬ 
dent but when the respondent went to 
tako possession he was resisted by the 
appellants who had no title. The ap¬ 
pellants in their defence alleged that 
they had been in po9se-sion for many 
year3 as oocupancy ryots under the 
tenure-holders and that the plaintiff 
himself had recognized them as suoh. 
This suit was dismissed. The judg¬ 
ments of the trial Court and of the 
appellate Court in that suit are not 
very clear but it appears to have been 
held by the latter Court that though 
the recognition had not been proved 
the respondent or hia lessor had never 
been in possession, and that the appel¬ 
lants had been in possession for over 

limUation. ad “° the ™ barrad b * 

The respondent then instituted the 
present suit with the same prayer but 
this time alleging that the appellants 
jvere under-ryots and professing to 
have served notices on them under 
H. 49, Bengal Tenanoy Aot. The trial 
'-'oart held, on a preliminary issue, that 
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the suit was 'barred by res judicata in 
view of the earlier decision aforesaid. 
On appeal by the respondent tbe Sub¬ 
ordinate Judge had held that tbe suit 
is not so barred and has remanded the 
suit for trial cn the other issues. 
Hence the present appeal. 

Tbe decision of the Subordinate 
Judge has been assailed upon two 
broad grounds, being the grounds on 
which the Munsiff rested his decision. 
They are 6rst, that a prayer for declara¬ 
tion of title such as there was in the pre¬ 
vious suit not having been granted 
should he deemed to have been refused 
under Expin. 5, S. 11 of the Code and 
so the present suit is barred and seco- d, 
the present suit is also barred because 
of ‘the principle of constructive res 
judicata as enunciated in Expin. 4 to. 
that section. 

Now on a perusal of the judgments 
of the two Courts in the previous suit 
it :s quite clear that the plaintiff’s title 
under the lease was never disputed and 
was not put in issue, and therefore, 
was not a matter on which any ad¬ 
judication was ealLd for. It i s true 
that the suit was dismissed on the 
ground of limitation, but that odIv 
meant that the defendants were in 
occupation as tenants which was the 
only right they claimed wall over 12. 
years. The declaration of title was- 
asked for on the footing of the defen¬ 
dants being trespassers. But once the. 

rfoht ^ asserted only a tenancy, 
right and in this case they went f ur . 

ther and pleaded recognition by the 

plaintiff, there was no necessity for the 

Court to go into the question of the 

thalTitl^ 1 ! 9 ‘k 16 “ aV b ° m0nt '°°ed 

that it is only by a form of pleading 
peculiar to this country that a declara¬ 
tion of title as ancillary to the relief 
for possession is generally sought for. 
The S'lenoe of the decree on the ques¬ 
tion of the phintiff’s title, in view of 
the pleadings, cannot, in our judgment 

negativing the plain- 
tiffs title which was admitted, 

• a9 ™ 8 * rd8 constructive r03 

judicata The causes of a ,tion in the 
two su.ta 1 are entirely different. At the 
time of the first suit the cause of ao . 

ba<, n /J-A Wh ' Ch th ° P rp9enli suit was 
based d,d not come into existence and 

so in no view can it be said that the. 

two causes of action could he joined- 
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together to form the foundation for re¬ 
lief in the previous suit. Even in 
cases in which the plaintiff might have 
made the second line of attack an 
alternative basis for his prayer for re¬ 
lief as to khas possession, the question 
always remains, whether he ought to 
have done so, for the words of theexpla- 
nation are “might” and “ought.” There 
is abundant authority for the view that 
where the legal relation put forward 
in the subsequent suit is different from 
what was alleged in the previous one 
the subsequent suit is not barred be¬ 
cause it is clear that it cannot be said 
of any matter that it ought to have 
been set up as a ground of attack in the 
former suit if it3 introduction would 
nave been incongruous to tho matter 
of that suit. Unless it can be said that 
it was obligatory on the plaintiff to 
adopt that course the principle of con¬ 
structive res judicata cannot apply: 
Deputy Commissioner of Eheri v. Khan- 
jan Singh (l), Soni Lai v. Kanhaiya 
Lai (2). Where a plaintiff sues for 
khas possession against a defendant 
alleging trespass, it is hardly obliga¬ 
tory on him to plead in the alternative 
that the defendant is a tenant; the two 
are certainly inconsistent pleas. There 
is no provision of law which makes it 
obligatory on a plaintiff to unite the 
two causes of action, even if suoli union 
is permissible under the law. 

The result is that in our judgment 
the present suit is not barred and the 
Subordinate Judge's order is right. The 
appeal is accordingly dismissed with 
• costs two gold mohurs. 

v.B./R.K. Appeal dismissed. 

' (1) [1907] 29 All. 331=10 0. G. 117=34 I. A. 

72 (P. C.). 

(2) [1913] 35 All. 227=19 I. C. 291=10 I. A. 

74 (P. C.l. 
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Mukerji and Guha, JJ. 

liamesh Chandra Sil and another— 
Appellants. 

v. 

Charu Chandra Uohuri and others— 
Respondents. 

Appeal No. 190 of 1923, Decided on 
6 th December 1929, from original order 
of Dist. Judge, Chittagong, D/- 14th 
February 1928. _ 

* (a) Provincial Insolvency Act, b. 1/— 
Application by creditor for debtor being ad¬ 
judicated insolvent—Debtor dying before 


adjudication — Proceedings can continue 
after latter's death in presence of heirs. 

Under S. 17 au application by a debtor or a 
creditor for adjudicating himself an insolvent 
filed while ha was alive can be continued ani 
adjudicated even after his death. 

A creditor made an application for a debtor 
being declared an insolvent and the debtor 
died before the adjudication. The Couit 
ordered the proceedings to be continued in 
presence of the heirs oi*-he deceased who were 
to be brought on record for tho purpose of reali¬ 
zation and distribution of the debtor’s assets. 

Held : that under 3. 17 the order of the 
Court was a competent order : .4. I. R. 1928 
Mad. 476 and A. I. R. 1928 Mad. 430. Rel. on. 

[P 591 C 1] 

(b) Provincial Insolvency Act, S. 75- 
Application by creditor for declaring debtor 
insolvent—Debtor dying before adjudication 
—Court ordering * proceeding to continue 
after bringing debtors' heirs on record— 
Whether order is appealable is doubtful 
even though leave is obtained under S. 75(3) 
—Question should be decided in reference 
to Civil P. C. 

Quaere : Where a creditor makes an applica¬ 
tion for a debtor being declared insolvent and 
the debtor dies before Che adju lication and the 
Judge orders the proceedings to be' conti¬ 
nued in presence of the heirs of the deceased 
who are ta be brought on record for the pur¬ 
pose of realization and distribution of the 
debtor’s assets, it is a question whether an ap¬ 
peal lies from such interlocutory order, after 
leave has been obtained under S. 75 (3). Ia 
deciding the question whether an appeal 
should or should not be held maintainable even 
though leave of the Court is obtained under 
S. 75 (3) is to bo determined with reference to 
the Civil Procedure Code. [P 590 C 2;P 591 C 1} 
Nripendra Chandra Das —for Appel¬ 
lants. 

Narendra Kumar Das —for Respon- 


ents. 

Judgment. — Thi3 appeal has bean 
^referred from an order passed by the 
District Judge of Chittagong on 14th 
February 1928 by which -he ordered the 
ieirs of one Hargobinda Sil against 
Yhom a petition had been -presented for 
leclaring him an insolvent to be brought 
)n the record as necessary parties for 
iho-limited purpose of being present for 
ihe realization and distribution of the 
property of the debtor. Tho respondents 
urged that no appeal is maintainable 
from this order because the order in its 
mature is an interlocutory one and 
should not be regarded as one from 
which an appeal is allowed under tbe 
law. Now, in deciding tho question as 
to whether au appeal should or should 
not be held maintainable even tho . u S 
the leave of the Court has been obtained 
under S. 75, sub-S. (3), Prov. Insol. Act. 
ihe provisions of the Civil Proce 
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Code may well be looked into as a guide 
for the determination of the question. 
That has been held in the case of Munnu 
talv. Kunj Bihari Lai (1). As how¬ 
ever leave has been obtained and the 
matter is not so very clear we have gone 
into the merits of the case aud we are 
of opinion that, even if an appeal lay 
junder .the law and the present ap¬ 
peal was maintainable, on the merits 
ithe appeal must fail. On the presenta¬ 
tion of 'the application against Har- 
gobinda Sil an interim receiver was ap¬ 
pointed. No order for adjudication was 
made, but Hargobindadied in the mean¬ 
time. Upon that all that the learned 
Judge did was not to make an order for 
substitution of the heirs of Hargobinda 
in his place, but to hold that the proceed¬ 
ings should be continued in their pre¬ 
sence in so far as it was necessary for 
the realization and distribution of the 
property of the debtor. It has been 
contended before us that S. 17, Prov. 
Insol, Act, under which the aforesaid 
order was passed by the learned Judge, 
would not warrant the making of such 
an order until and unless an order of 
adjudication was passed. This conten¬ 
tion was considered in two recent deci¬ 
sions of the Madras High Court, namely 
Venkatarama Aiyar v. The Official Re¬ 
ceiver, Tinnevelly (2) and Ramathai 
Anm v. Kanniappa Mudaliar (3). In 
these cases it has been held that under 
S. 17, Prov. Insol. Act, an application by 
a debtor or a creditor for adjudicating 
himself as an-insolvent'filed while he 
he was alive can be continued and ad¬ 
judication made even after his death. 
. 6 are of opinion that the reasons 
given by the learned Judges of the 
Madras High Court in these two doci. 
i3ions are sound, and following them we 
hold that it was well within the compe¬ 
tency of the learned Judge to make the 

“ h ° *<*• Indeed it seems to us 
that when the proceedings were to bo 
continued and it was not necessary that 

f!!? H hoal \ be il ropped ' ifc is onl y right 

of h ^ 8h0 f U t? g ° ° n in fcho P^sence 
of the heirs of Hargobinda Sil in so far 

as such presence was necessary for the 

contmuanceo Hhe proceedinga for the 

All* S'5. 1922 ^ 00=67 l, C ' 817=14 

<2) wJAi 923 Mad ' 476=103 l - c - 9*=3l 
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purpose of realization and distribution 
of the property of the debtor. 

We are of opinion that on the merits 
the appeal, even if maintainable, fails, 
and we accordingly dismiss it with costs, 
he&riDg fee being assesssed at one gold 
raohur. 

R.m./r.k. Appeal dismissed. 
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Graham and Mitxer, JJ. 

Chainta Daspa —Plaintiff—Appellant. 

v. 

Bhalku Das—D efendant—Respondent. 

Appeal No. 2690 of 1927, Decided on 
17th March 1930, from appellate decree 
of Offg. Sub-Judge, Jalpaiguri, 1>/- 25th 
July 1927. 

^ (a) Pardanashin Lady—Rule regarding 
transaction by pardanashin woman equally 
applicable to illiterate and ignorant woman 
though not pardanashin. 

There is no reason why a rule which is ap¬ 
plicable to pardanashin ladies on the ground 
of their ignorance and illiteracy should b» res¬ 
tricted to that class only and should not apply 
to the case of a poor woman who is equally 
ignorant and illiterate and is not pardanashin, 
simply because she does not boloug to that; 
class. If that view of the matter wore adopted 
the effect cloarly would be to confer an unfair 
advantage upon rich women as compared with 
poor wonito. Tho object of tho rule of law is 
to proteot the weak and helpless and it should 
not be rostrictod to a particular class of the 
community. Consequently even in a case of 
woman who is outside the regular pardanashin 
class, it is for those who deal with her to estab¬ 
lish that she had fcho capaoity of understanding 
that; sho onfcored into tbo transaction volun¬ 
tarily and with full knowledge and iirporfc 

/n T* \ fc k° transac tion meant; *23 All. 137 
(P. C.), Rsl. on. fp 590 c *21 

(b) Cwil P. C., S. 100—Question of fact— 

inahty attaching to question of fact can be 
disturbed in second appeal if onus wrongly 
put on parlies—Civil P. C., S. 103. 

Although the findings of fact of tho lower 
appellate Court are findings conclusive on tho 
Court of second appeal, whore that Court mis¬ 
places tho burden of proof on a party, it is 
permissible for the Court of sooond /appeal to 
examino tho fiuding which ia not binding on 
it beoauso of wrong onus plaood on a party: 
A. I. It. 1929 P. C. 13, Rel. on. [P 592 C 1, 2] 

•Titendra Kumar Sen Gupta—(or Ap¬ 
pellant. 

Prafulla Chandra Xag — for Rospon. 
dent. 

Gr aham, J.-This i 3 an appeal by 
the plaintiff from a decision of the Sub¬ 
ordinate Judge of Jalpaiguri reversing 
a decision of the Munsif, 2nd Court. 
Jalpaiguri, and arises out of * suit 

brought by the plaintiff to set aside a 
kabala on the ground that it was ob. 
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tained by fraud, misrepresentation and 
undue influence. The plaintiff was a 
tenant of the defendant and her case 
was that she was tricked into executing 
a document which she believed to be a 
mortgage bond on a representation made 
by the defendant that he had got a 
decree against her for Rs. 500 and that 
upon that pretext the document was 
executed by her. It proved however 
eventually to be a kabala whereby she 
disposed of her entire properties includ¬ 
ing her homestead. The defence wa3 
that the kabala in question was exe¬ 
cuted for good consideration which con¬ 
sisted of: (l) a debt of Rs. 117 due in 
respect of two bonds; (2) a debt for 
arrears of rent and (3) a sum of Rs. 112 
odd in cash. The trial Court upon a 
consideration of the evidence and all the 
circumstances of the case came to the 
conclusion that no consideration had 
been paid to the plaintiff and that she 
had been tricked into executing the 
kabala under the belief that what she 
was executing was a usufructuary mort¬ 
gage with the object of discharging her 
liabilities. 

Tho Munsif in arriving at his deci¬ 
sion attached a good deal of import¬ 
ance to the fact that the plaintiff was 
an illiterate woman of low mentality 
and also to the fact that in carrying 
out the transaction she had not had the 
advice or assistance of any relative or 
of any person who could give her in¬ 
dependent or intelligent advice. The 
evidence establishes that her husband 
was away at the time and that her son- 
in-law who might have been present 
was in fact not present and knew 
nothing about the transaction. The 
Munsif therefore decreed ths suit with 
costs. Tho defendant then appealed to 
the District Court and the learned Sub¬ 
ordinate Judge who heard the appeal 
reversed the lindings of the trial Court 
and held that tho sale deed was not 
taken by fraud, it was not liable to be 
declared as void and nugatory and that 
it was executed for good consideration. 
This appears to be a 6nding of fact with 
which we are not at liberty to interfere 
in second appeal unless it can be shown 
that tho finding has been arrived at 
through some e’ror of law. On the 
whole the conclusion at which I have 
arrived, speaking for myself, is that the 
finding of the lower appellate Courtis 
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vitiated by what appears to me to be a 
fundamental error in regard to the 
established rule of law relating to tran¬ 
sactions of pardanashin women. The 
learned Subordinate Judge has observed 
in his judgment: 

“She was not a pardanashin lady and she. 
wi3 bound to prove all these allegations of 
fraud and misrepresentation. This in my opi¬ 
nion she has failed to do.” 

Further cm he says: 

“So the whole case of the plaintiff rests upon 
her own uncorroborated testimony. In the 
circumstances her 9uit could not hav3 been 
decreed even if the defendant had not adduced 
any rebutting ovidence.” 

Tho rule of law so far as pardanashin i 
women is concerned is well known and 
has been cloarly laid down in many 
decisions of the Privy Council. It is- 
true that most of those decisions relate 
to the case of pardanashin ladies. We 
have not been referred to any case in . 
which the principle has been extended 
to the case of other women who do not 
come within that class; but that does not 
seem to be any reason why a rule which 
is applicable to pardanashin ladies on 
tho ground of their ignorance and illi- 1 
teracy should be restricted to that class 
only and should not apply to the case of 
a poor woman who is equally ignorant 
and illiterate and is not pardanashin 
9imply because she does not belong to 
that class. • If the view of the matter 
were adopted the effect clearly would 
be to confer an unfair advantage upon 
rich women as compared with poor 
women. Tho object of tho rule of law 
is to protect the weak and helpless, and 
it should not, in my judgment, be res¬ 
tricted to a particular class of the com¬ 
munity. It seems to me that what the 
learned Subordinate Judge has done 
amounts in a manner to misplacing the 
onus of proof. The plaintiff proved 
certain facts, for example, that her hus¬ 
band was away and her son-in-law alsa 
was not present at the time of tho tran¬ 
saction, that she had no independent 
advice, that she was not in such 
need of money at the time, .as would 
necessitate the sale of her entire land, 
further she herself deposed that she was 
given to understand that the deed in 
question was a usufructuary mortgage 
and that she had no idea that she wa» 
selling the land outright. These facts, 
it seem 3 to me, were sufficient to dis¬ 
charge the onus which lay upon tne 
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plaintiff and shift on to the defendant 
the onus of satisfying the Court that 
the nature of the transaction had been 
duly explained and properly understood 
by the plaintiff. That in my judgment 
is the point of view from which the 
evidence should have been examined. 

The result is that the decree of the 
lower appellate Court is set aside and 
the case is sent back to that Court in 
order that the appeal may be reheard 
and decided according to law in the 
light of the observation made above. 
Costs will abide the result. 

Mitter, J. —I agree with my learned 
brother that thi3 appeal should be al¬ 
lowed. It seems to me that the lower 
appellate Court in arriving at a conclu¬ 
sion of facts which cannot be assailed 
in second appeal has misplaced the bur¬ 
den of proof on the plaintiff and that 
consequently it is permissible to us in 
second appeal to examine the findings 
of fact as the findings of fact are not 
binding on us by reason of the onus 
having been wrongly placed on the 
plaintiff. That this is the true legal 
position has been pointed out by their 
Lordships of the Judicial Committee in 
the case of Peddi Reddi Jogi Reddi v. 
Chinnabbi Reddi (l). Their Lordships 
Bay this: 

"Their Lordships would further observe that 
all the Courts below seem to have thrown the 
onus upon the appellant of proving that tho 
properties he olaimed were his own, instead of 
plaomg it, as it should be, upon the plaintiff. 
It therefore appears to their Lordships that 
there is no question of fact to bo found that 
can be binding upon an appellate Court on a 
seoond appeal and that it is necessary for them 
to oonsider what is the true position.’’ 

It appears in this case that the suit 
was brought by the plaintiff to set 
aside a deed of sale alleged to have 
been executed by her on the 2nd Fal- 
goon 1331 B. S. cn the ground that the 
Baid deed was obtained by fraud, mis¬ 
representation and undue influence. It 
appears that the appellant ig a tenant 
of the defendant-respondent and her 

case is that she was lured into executing 

this document m fche belief that she was 

really executing a deed of mortgage in 
consideration of certain debts which 
owing to the landlord both on account 
of arrears of rent and on aocount of 
money advanced to her. It appears and 
i t_is not disput ed that the plaintiff is an 

U) A. I R. 1920 P. 0. 18=114 I. 0. 5=66 
I. A. 6=52 Mad. 83 (P. 0.). 
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illiterate village woman. She is not in 
the strict sense of the term pardana- 
shin woman and the question arises 
whether the same protection which is 
thrown round a transaction entered into 
with a pardanashin woman should be 
extended to the plaintiff in the present 
case. It is true that outside the class 
of regular pardanashin women it must 
depend in each case on the character 
and position of the individual woman, 
whether those who deal with her are or 
are not bound to take special precautions 
that her action should be intelligent and 
voluntary and to prove that it was so in 
case of dispute. That was laid down 
by the Judicial Committee of the Privy 
Council in tbe case of Hodges v. The 
Delhi and London Bank , Limited (2). So 
even in the case of a woman who is 
outside the regular pardanashin class it 
is for those who lived with her to estab¬ 
lish that she had the capacity of under¬ 
standing the transaction that was en- 
tered into and that she entered into the 
transaction voluntarily and with full 
knowledge and import of what the 
transaction meant. The lower appel¬ 
late Court found that she had stated 
that in the absence of her husband and 
son-in-law she was led to execute this 
document which had the effect of trans¬ 
ferring all that she had in this world 
to the present defendant; she has given 
her evidence and the lower appellate 
Court says that the whole case rests 
upon her own uncorroborated testimony 
and therefore in that view of the lower 
appellate Court her suit could not have 

been decreed even if the defendant had 
not adduced any rebutting evidence. 
Ihis seems to me to be an inversion of 
the rule with regard to the burden of 
proof The first Court had an opportu¬ 
nity of seeing her and the burden was 
certainly on the defendant to establish 
tbat she understood the true import 
of the transaction; in other words, that 
she understood that she was parting for 
all time to come with all that she had 
m order to pay off certain debts which 
she owed to the present defendant. The 

• C , < T b ’ as my Earned 
brothei has pointed out, has miscast 

the burden of proof and the case should 

therefore be sent back in order thS 

the. appeal may be reheard after r ™_ 

(2) [1900] 23 All. 137=27 I A — 

767 (P.O). ' A ’ 168-7 8 »r. 
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perly placing the burden of proof on the 
defendant to show that she understood 
the true import of transaction. 

V.B./R.K. Appeal allowed. 
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Panckridge, J. 

Preotama Devi —Petitioner. 

v. 

Chandra Kumar Ghosh and another — 
Opposite Party. 

Civil Revn. Jurisdiction No. 1512 of 
1929, Decided on 12th May 1930, from 

order of Dist. Judge, Dacca. 

Guardians and Wards Act, S. 35—Court 
has discretion to order assignment in favour 
of transferee of ward who has attained 
majority. 

The words “as trustee for the ward’’ in S. 35 
do not prevent the Court’s ordering an assign¬ 
ment in favour of the transferee of a ward who 
has attained majority. The exercise of the 
jurisdiction to assign is undoubtedly discre¬ 
tionary ; 30 Bom. 1G4, Ref. [P 594 C 2] 

Naresh Chandra Sen Gupta and 
Ramani Mohan Chatterjee — for Peti¬ 
tioner. 

Ramgati Sarkar —for Opposite Party. 

Judgment. —This is a rule issued by 
my learned brother S. K. Ghose, J., 
calling on the opposite party to show 
cause why the order passed by the 
learned District Judge of Dacca on 31st 
July 1929 rejecting the^petitioner’s ap¬ 
plication for the assignment of a ‘bond 
under S. 35, Guardians and Wards Act 
1890 should not be set aside. It seems 
that one Rajani Kanta Ghose was in 
1898 appointed guardian of the persons 
and properties of two minors and on his 
appointment one Chandra Kumar Ghose 
executed a bond to the extent of Rs. 
1,000 for the due performance of the 
guardian’s duty to account for the pro¬ 
perty of the wards. One ward died 
while still a minor. The other attained 
majority in 1915,and thereafter assigned 
all his property including his right to 
recover any claim he might have against 
the guardian to the petitioner and one 
Hemlata Devi who subsequently trans¬ 
ferred her interest under the aforesaid 
assignment to her co-assignee. The 
petitioner thereafter instituted an ac¬ 
count suit against the guardian which 
was decreed on appeal. On accounts 
being taken the guardian was ordered 
to pay a decretal sum of Rs. 2,910 and 
Rs. 1,434-13-3 as cost3. The greater 
part of this decree remains unsatisfied. 


An application for assignment of the 
surety bond to the petitioner was made 
to the District Judge and it was opposed 
by the legal representatives of the 
deceased surety and rejected. I am 
disposed to think that the form of the 
application before tne District Judge 
was misconceived in that the petitioner 
thereby prayed that the bond should be 
assigned for realization of the sum of 
Rs. 1.000 in execution of the final decree 
passed in the account suit. 

Before me the learned advocate for 
the petitioner conceded that the assign¬ 
ment of the bond will not entitle the 
assignee to execute .the decree against 
the estate of the .deceased surety with¬ 
out instituting a fresh suit based on 
the bond. Since this concession the 
opposition to the application has been 
less vigorous although it has in no 
sense been withdrawn. Looking at the 
substance of the matter I think the 
learned Judge erred in refusing the 
application for assignment. He says 
that a purchaser from a ward cannot be 
held to have an assignable interest as 
trustee of the ward or to be a person 
seeking to recover on his behalf. The 
cases show that the Court has jurisdic¬ 
tion to assign the bond to the ward 
himself on attainment of majority. 
Moreover in Ganpat Tatia v. Anna{ l) 
Jenkins, C. J., and .Aston, J., held that 
the District Judge was wrong in hold¬ 
ing that he had no power to assign the 
bond in favour of the heir.of a deceased 
ward. I do not think that the words 
“as trustee for the ward” in S. 35 pre¬ 
vent the Court’s ordering an assignment 
in favour of the transferee of a ward 
who has attained majority. The exer¬ 
cise of the jurisdiction to assign is un¬ 
doubtedly discretionary, but I do not 
think that any useful purpose would be 
served by my remanding the applica¬ 
tion. The learned Judge does indeed 
say that it would not be equitable to 
allow the petitioner to proceed against 
the representative of the surety. How¬ 
ever he gives no reason for taking this 
view nor has any been advanced before 
me. I make the rule absolute and I 
direot that the surety bond be assigned 
in favour of the petitioner. 

Of course these proceedings will in no 
way operate to the prejudice of any 
defence fcha s nratv’s represent»tiye 9_°°iy 

(1) [1903] 30 Bom. 164. 
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have in a suit brought on the bond. As 
to costs, in view of the form of the 
application in the District Judge’s Court 
I do not think that in any event the 
opposite party should be compelled to 
pay the petitioner’s costs of the rule. 
If a suit be instituted within three 
months of the assignment of the bond, 
the costs of the opposite party will be 
dealt with by the Court disposing of the 
suit. If no suit be instituted within 
such period the petitioner will pay the 
opposite party’s costs of this rule as 
well as her own. I assess the hearing- 
fee at two gold mohurs. 

M.n./r.k. Rule made absolute. 
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SUHRAWARDY AND COSTELLO, JJ. 

Benod Kumar Roy Chowdhury and 
others —Plaintiffs—Appellants. 

v. 

Gant/a Charan Mestari and others — 
Defendants—Respondents. 

Appeal No. 889 of 1928, Decided on 
11th March 1930, from appellate decree 
of 2nd Sub-Judge, Backerganj, D/- 2Sth 
November 1927. 

(a) Bengal Tenancy Act (8 of 1885j, S. 52 
—Scope. 

S°°tion 52 speaks of additional rent or of 
reduotion of rent in respeot of a particular 
area for whioh rent has bean previously paid 
and it says that additional rent is to be paid 
if it is proved that such 6X0638 is due to the 
addition to the tenure or holding for whioh 
Tent was not b^ing previously paid. [P 595 C 21 

(b) Bengal Tanancy Act (8 of 1885), S. 52 

~ * rea . I. 1W ®» n , ,n * of '■‘wea" and scope of 
section indicated. 

The word “area" in S. 52 clearly indicates a 

definite quantity of land. A share in a plot 

cannot be brought within the eigoifioanoe of 

.hat word; and the subsequent use o( ‘•tenure" 

or holding” shows that the legislature had in 

contemplation an entire plot of land within 

definite boundaries and not an undivided shire 

The enhancement under S. 52 can accordingly 

be claimed only where it is found that the land 

P 01, ««» of tenant is in exoess of a 

“? e f ,Uan - ,ty land Ior whioh was pay¬ 
ing rent previously: 40 I.G. 545, Re). * 3 

f,| T [P 595 C 2; P 596 0 1] 

-AppHcabilUy ' 7 ACt ( ® of 138 5, ‘ S ’ 52 

_ *2**®“ 52 d ? 0 a >»Pply a tonanoy oom- 
Ce ii 8 ° m . e , da0 “ ,t e.P 1 °t3 and an undivided 
idf R fta °| h t r P )ot - [P 596 C 11 

52 and in?' r e u* nCy Acl {8 of 1885 ). s ‘- 
Tair rnd 10S “Fu^* ncemenl or ••**l«ment of 
•Ian.!! 8 . e< * u,la ble rent cannot be claimed if 
tenancy «> composed of undivided .hare. 

hannAm, i l0rd a“ ay olaim UQdet s - 18 5 en- 
•fent,“fl 8 ’“ , ? meQti of aad equitable 
rent under S. 52, but it .earns that if the ten¬ 
ancy m rospoot of whioh additional rent is 


claimed under S. 52 is composed of ,an undivi¬ 
ded share the claim will not be admitted under 
S. 105 also. [P 596 G 1] 

(e) Landlord and Tenant—Kabuliat in 
favour of one cosharer—Other cosharers 
cannot take advantage of it when not execu¬ 
ted in their favour, to sue for enhancement 
of rent. 

If a tenant enters into a contract with a 
cosharer landlord, the other cosharers have 
no right to tike advantage of it and sue for 
enhancement on the basis of that kabuliat 
fchongh it is not executed in their favour: 7 
C.W.N. 070, Dist. [p 596 C 1, 2] 

Abinash Chandra Guha and Bhupendra 
Nath Das —for Appellants. 

Mukunda Bthari Mullik —for Respon¬ 
dent. 

Biraj Mohan Majumdar —for Dy. 
Registrar. 

Judgment.—This appeal arises out 
of a suit brought by the plaintiff land¬ 
lord for enhancement of rent under 
Ss. 30 (b) and 52, Ben. Ten. Act. The 
tenancy covered by khatian 34 mouzah 
Dabidaskuthi consists of nine entire 
plots and an undivided 10 annas eight 
pies’ share of another plot, the five annas 
four pies share of which appertains to a 
different khatian. Both - the Courts 
below have hold that the tenancy in the 
present case is not a holding and there¬ 
fore its rent cannot be enhanced either 
under S. 30 (b) or S. 52, Ben. Ten. 
Act. It is conceded before us that the 
view of the Courts below in so far as it 
relates to S. 30 (b), cannot be assailed in¬ 
asmuch as’that section speaks of a hold 
ing; and a holding as defined in the Act 
before its recent amendment did not in¬ 
clude an undivided share in a plot. But it 
is argued that S. 52 does not necessarily 
refs, to . holding and that the r.Tt“u 

t VeD Xl t lt consiefcs of an un¬ 
divided share of a plot may be brought 

under hat section. This argument also 

must fail. S. 52 speaks of additional 

lent or of reduction of rent in respect 

of a particular area for which rent 

£Vh 06 * Piously paid and it says 

that additional rent is to be paid .if it, 

is proved that such excess is due to the 

addition to the tenure or holding for 

Olenriy indicates a definite quantity 
land. A share in a plot oannJ u 

word 8 rnd hin th he ■ i "«» i «~»^thi; 

d ’ „ and „ fc he subsequent use nf 

- «»■* -ssr 
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boundaries and not an undivided share. 
The enhancement under S. 52 can ac¬ 
cordingly be claimed only where it is 
found that the land in the possession 
of the tenant is in excess of a definite 
quantity of land for which he was pay¬ 
ing rent previously. This view is sup¬ 
ported by the decision of the Patna 
High Court in the case of Hamandan 
Rai v. Keslio Prosad Singh (l) the judg¬ 
ment of which is to be found in (l) 
the facts of which are exactly similar 
to the present case. I do not wish to 
lay down in this case that a tenure 
within the meaning of S. 52 may not 
be composed of undivided shares though 
the word “area” used in the section sug¬ 
gests the view. The tenancy involved 
in the present suit is a holding and 
I have no doubt in my mind that a 
holding cannot bo composed of an un¬ 
divided share and that S. 52 does not 
apply to a tenancy composed of some 
definite plots and an undivided share 
in another plot. Some difficulty is felt 
in construing S. 52 along with S. 105 
Ben. Ten. Act. In S. 105 the word usad 
is “land" and it has sometimes been 
interpreted as including an undivided 
(share in a plot. The landlord may 
claim under S. 105 enhancement or 
settlement of fair and equitable rent 
under S. 52 but it seems that if the 
tenancy in respect of which additional 
rent is claimed under S. 52 is composed 
of an undivided share the claim will 
not be admitted under S. 105 also. 

It is next argued that the present suit 
is based not upon S. 52 alone but upon 
the contract between the parties. It is 
said that in the kabuliyat executed by 
the defendants in favour of the 10 annas 
cosharer landlords they agreed to pay 
additional rent if in future the lands in 
their possession were found to be in 
excess of what were mentioned in the 
kabuliyats. The kabuliyat has not been 
placed before us and we do not know 
its exact terms. But the present suit 
is by the 16 annas landlord. So far as 
the 6 annas landlords are concerned, 
there is no contract between them and 
the defendants and therefore as has 
been rightly observed by the trial Court 
the case must fall under 52, Ben. Ten. 
Act.' The learned advocate for the 
appellants argues that if a tenant enters 

into a contract like the pros en t_with a 
. '1) tl917 J *85. 


cosharer landlord, the other cosharers- 
have the right to take advantage of it' 
and may sue for enhancement on the- 
basis of that kabuliyat though it was not 
executed in their favour. In support 
of this contention, which on the face of 
it seems to be illogical, he relies upon 
the decision in the case of Gohind\ 
Chandra Pal v. Hamidulla Bhuian (2). 
The facts of that case were peculiar. 
The tenant executed a kabuliyat in favour 
of 5 annas cosharer landlord in respeat 
of not his share in the holding, but of 
a definite quantity of land representing 
his share and he stipulated that if the 
land in his possession was found to be 
in excess of the quantity mentioned in 
the kabuliyat as representing his share, 
the tenant would be liable to additional 
rent. A suit was brought by the land- 
lord in whose favour the kabuliyat was 
executed. The learned -Judges forming 
the Bench, who heard the appeal, origi¬ 
nally differed in opinion, one of them 
being of opinion that in spite of the 
contract such a suit would not lie under 
S. 188, Ben. Ten. Act; the other learned 
Judge was of opinion that the suit as 
basfed upon the contract between the 
parties was rightly constituted. The 
matter came up before Prinsep, J. 
as the third Judge and that learned 
Judge held that the matter was out¬ 
side the scope of the Bengal Tenancy 
Act altogether and came within the 
domain of the law of contract. That 
case accordingly has no bearing upon 
the question which we are asked to 
consider in this case. The result is that 
we agree with the view taken by the 
Courts below and dismiss the appeal 
with costs. 

v.B./R.K. Annea l dismissed._ 

"12T [1903] 7 O. W. N. 670. 
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S. K. Ghose, J. 

M eherulla— Defendant— Petitioner. 


v. 

ariatulla — Plaintiff — Opposite- 
bv 

iv’il Revn. No. 803 of 1929, Decided 
20th November 1929, against judg- 
it and decree of Sm. C. C., Judge, 
18th March 1929. , 

(a) Contract Act, S. 23 -Agreement by 
on bailed to indemnify perion standing 
i. illegal and surety cannot recover 
unt paid by him-Contract Act, S. 145. 
person standing bail for an accused 


' » 


rr 
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criminal casa and forfeiting fch* bail-bond on 
account of the laches of the accused is not en¬ 
titled to recover from him the amount so paid 
on any • express or implied contract, such an 
agreement being illegal as opposed to public 
policy : Consolidated Exploration and Fin - 
ance Co. v. Musgrave ; (1000) 1 Ch, D. 37 ; 28 
J. C. 560 and 56 I. C. 530, ReL on. [P 507 C 2] 

(b) Provincial Small Cause Courts Act, 
S. 25—Scope. 

Where a decree is opposed to public policy 
it is not improper to interfere with ic. 

[P 593 C 1? 

Priyanath Dutt —for Petitioner. 

Birendra Kumar Dc — for Opposite 
Party. 

Judgment. — The plaintiff opposite 
party brought a suit against the peti¬ 
tioner in the 3rd Court of the Munsif 
at Habiganj, exercising Small Cause 
Court powers, for the recovery of the 
sum of Rs. 100 with damages. The 
plaintiff’s case was that he had execu¬ 
ted a bail bond for Rs. 100 for the re¬ 
lease of the petitioner from custody in 
a criminal case in which the latter was 
an accused and that the plaintiff had 
to pay the amount as the bail bond was 
forfeited on account of the laches of 
the petitioner. The defence inter alia 
was that the plaintiff was not legally 
entitled to recover the amount. The 
trial Court decreed the suit. Against 
that order the petitioner has obtained 
the present rule. 

The trial Court has proceeded upon 
the view that there was an implied con¬ 
tract by the defendant to indemnify 
the plaintiff upon the bail bond. It is 
pointed out on the other side that the 
bail bond itself is not on the record. 
But I take it that it was properly 
proved, otherwise it takes away the 
-very foundation of the case. It is ad¬ 
mitted that there was no express con¬ 
tract and the point is whether the trial 
Court is correct in its view that there 
was an implied contract to indemnify 
the plaintiff and that on such implied 
contract the plaintiff is entitled to suc¬ 
ceed. It is contended in support of the 
Tole that there was no such implied 
contract and further that, even if there 
was an implied contract, it could not be 
legally enforced. Upon the terms of the 
Burety bond, a copy of which has been 
produced, it may be said that there 
was an implied contraot that the ac¬ 
cused should duly appear on the date 
fixed for the hearing. But I do not 
think that the implication went any 


further and that there was an im¬ 
plied contract that the accused should 
either appear on the date fixed or pay 
the amount which his surety had to 
pay. It may be noticed here that the 
accused himself had also furnished a 
bail bond. 

Upon the further question as to whe¬ 
ther any such implied contract, upon 
which the lower Court has relied, is 
enforceable in law, authorities seem to 
be against the view taken by that: 
Court. The law on the subject of con¬ 
tract is summarized as follows : 

44 Where the defendant in a criminal case 
has been ordered to find bail, a promise given 
either by him or by a third person to in¬ 
demnify bis surety against liability on his 
recognizances is illegal, because it deprives tho 
public of the protection which the law affords 
for securing the appearance or good behaviour 
of the defendant ; Halsbury’s Laws of Eng¬ 
land, Vol. 7, Art. 820, at p. 398.” 

In the case of Consolidated Explora¬ 
tion and Finance Co. v. Musgrave (1), 
it was held that any indemnity given 
to bail whether by the person bailed or 
another, is illegal. It is essential that 
the person giving bail should be inter¬ 
ested in looking after the accused and, 
if necessary exercising the'legal powers 
he has to prevent the accused from dis¬ 
appearing. The surety is bound to see 
that his principal obeys the order of the 
Court. Bub if the money for which the 
surety is bound is deposited with him 
as an indemnity against any loss which 
he may sustain by reason of his prin¬ 
cipal's conduct, the surety has no in¬ 
terest in taking care that the condition 
of the recognizance is performed. 
Therefore, it is held that a contract like 
this is tainted with illegality. Follow¬ 
ing this rule it was held in Prosarma 
Kumar Chakravarty v. Prokash Chandra 
Dull (2) and Bhupati Chandra Handy 
v. Golam Ehibar Choicdry (3) that an 
agreement by a third party to indem¬ 
nify a surety is illegal and cannot be 
enforced. 


It is contended in behalf of the op¬ 
posite party that although there may 
nob be an express contract, afcill there 
may be an implied contract. Bub under 
S. 9, Contract Act, the difference bet¬ 
ween the promises express and implied 

(1) [1900J 1 Ch. D* 37=69 L. J. Oh. 11= 

T. L. R. 19=81 L. T/fS&lB 

64 j. p. 89.. ^ y /Y 

(2) [1915] 23 I. O; 560^* / • 

(3) 56 1 . 0 , 539. Advocate High Court 
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is that the former i3 made in words, 
while the latter is made otherwise than 
in words. It makes no difference whe¬ 
ther the contract is express or implied. 
But it must be an agreement which is 
enforceable by law, otherwise it is no 
contract at all. 

It is contended lastly by the learned 
advocate for the opposite party that 
since interference under S. 25, Provin¬ 
cial Small Cause Courts Act is discre¬ 
tionary it would not be proper to inter¬ 
fere with the decree in this case. But 
if the decree is opposed to public policy, 
it cannot be said that it would be im¬ 
proper to interfere with such decree. 
The equities of the case are also not 
entirely in favour of the opposite party 
as mentioned already. The accused 
himself is liable for his own bail bond 
and the plaintiff must be taken to have 
acted with full knowledge of his res¬ 
ponsibilities. 

Having regard to all these circum¬ 
stances, it seoms to me that the decree 
of the lower Court is not in accordance 
with law and it should be reversed. 
The rule is made absolute and the judg¬ 
ment and decree of the Small Cause 
Court Judge are set aside. The parties 
will bear their own costs. 

R.M./r.k* Rule made absolute. 
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Lort-Williams, J. 

In re Tarunchandra Ghosh — Appli¬ 
cant. 

Ordinary Original Civil .Jurisdiction 
Appln. Decided on 8th May 1929. 

Guardians and Words Acl, S. 3—Original 
Side of High Court has jurisdiction to ap¬ 
point guardian of person and property of 
minor—Letters Patent (Cal.) 1865, Cl. (17). 

There is no restriction in the powers grantod 
to either the Supremo Court or the High Court 
which limits the exercise of guardianship 
jurisdiction to the town or to European British 
subjects, and even if any such limitation 
exists, it do=s not apply where parson who is 
outside the limits of ordinary original jurisdic¬ 
tion or who is not a European British subject 
desires to avail himself of the jurisdiction of 
the Court and there is no opposition thereto. 
2 Cal. 357; 21 Bom. 137 and 2 N. W. P. E. C. 
B. 79, Ref. and 21 Cal. 20G, Dist. [P 599 C 2j 

J. C. Sett —for Applicant. 

Judgment. — S. 3, Guardians and 
Wards Act, 1890, provides that noth¬ 
ing in this Act shall be construed 
to take away any power possessed by 
any High Court established under 24 
and 25 Viet. By that statute High 


Courts were established in the place of 
the Supreme Courts and Sudder Courts,, 
which had hitherto existed, and, under 
S. 9, it was provided that they should 
exercise all such powers as should be 
granted by Letters Patent and, save as 
by such Letters might be otherwise 
directed, the said High Courts should 
have and exercise all jurisdiction vested 
in any of the Courts so abolished, i. e.„ 
the Supreme and Sudder Courts. Under 
Cl. 17, Letters Patent, 1865, it was 
provided that the High Court should 
have the like power with respect to in¬ 
fants and others within the Bengal Divi¬ 
sion of the Presidency of Fort William 
as was vested in the said High Court 
immediately before the publication of 
those presents. The power therein re¬ 
ferred to was contained in Cl. 16, 
Letters Patent, 1862, which ordained 
that the Court should have the same 
jurisdiction over infants as was then 
vested in the Supreme Court. The 
power vested in the Supreme Court 
was contained in the Charter establish¬ 
ing that Court, which gave that Court 
all the powers of the Court of Chancery,, 
and by Cl. 25 thereof it was provided 
that the Supreme Court should be 
authorized to appoint guardians and 
keepers for infants and their estates 
according to the order observed in that 
part of Great Britain called England. 
There i3 no restriction, therefore, in the 
powers granted to either the Supreme. 
Court or the High Court which limits' 
the exercise of guardianship jurisdiction 
to the town of Calcutta or to European. 
British subjects, and I am of opinion 
that, even if any such limitation exists, 
it does not apply, where the person who 
is outside the limits of the ordinary 
original jurisdiction or who is not a 
European British subject desires to 
avail himself of the jurisdiction of the 
Court and there is no opposition thereto., 

The Court of Chancery has power to 
appoint a guardian on petition without 
suit and to appoint a guardian for an 
infant residing abroad. The Indian 
High Courts now exercise both these 
power?: In the matter of Bittan (l) and 
In re, the Estate of H. G. Meakon (2). 

The only cases directly upon the 
point are In re. Shannon (3) in which it 

(1) [1877] 2 Cal. "3571 

(2) [1896] 21 Bom. 137. 

(3) [1970] 2 N. W. P. H. C. H. 79. 
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was decided that the High Court had 
power to appoint a guardian, even when 
the minor resided outside and had no 
property within the limits of its ordi¬ 
nary original civil jurisdiction and 
the case of In the matter of Srish Chun- 
der Singh (4) in which Sale, J. decided 
that he had no such power. In 
the latter case, however, the learned 
Judge arrived at this conclusion, for 
the sole reason, as he says in his judg¬ 
ment, that he was nob aware of any 
instance in which the Court had exer¬ 
cised jurisdiction in the case of an infanc 
residing outside the ordinary original 
civil jurisdiction and who was other 
than a European British subject. 
Moreover the facts of that case are 
distinguishable, because there were al¬ 
ready in existence testamentary guardi¬ 
ans whom the learned Judge was asked 
to displace, and the case was strongly 
contested by them. There is no oppo¬ 
sition in this case, and I am satisfied 
that the Court has jurisdiction to make 
the order asked for. 

v.B ./ r.K._ Application allowed. 

(4) [1893] 21 Cal. 20G. 
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Gbaham and Mitter, JJ. 
Khyarennessa Choudliurani and an¬ 
other —Plaintiffs—Appellants. 

v. 


Satya ' Bhanu Ohosal and others — 
Defendants—Respondents. 

Appeal No. 1027 of 1927, Decided on 
12th June 1929, from appellate decree 
of Addl. Di3t. Judge, Tipperah, D/- 3rd 
January 1927. 


(ft) Bengal Public Demands Recovery A< 
(3 of 1913), S, 20— Sale of patni taluq n< 
confirmed—Patni taluq sold under Reguli 
tion (8 of 1917), S. 14—Latter sale is not ba 
—Bengal Regulation (8 of 1919), S. 14. 

If on the date of sale of patni taluq unde 
S. 14 of the Regulation (3 of 1819) thore is an 
other order existing for the sale of the sam 
property undor Publio Demands Recovery Aol 
unless this latter sale is oonfirmod thereb 
vesting the title in the puroha 9 er, unde 
S. 20 of the Publio Demands Recovery Acl 
the sale under S. 14 of tho Regulation is no 
Dad, and passes good title to the purohasoi 
A. J. R. 1918 P.C. 159, and 15 Col. 546 Ref. IS 
Ca .[\ 597 . Dis . L [P 699 C 2, & P 601 C 1 

(b) Bengal Regulation (8 of 1819), Ss. I 
and 10—Validity of notice. 


As regards validity of notioo S, 8 is to bo 
read with B. 10: 20 Cal. 86. (P. C.), Dist. 

[P 602 0 1; 


S. C. Basak and Syed Nasim Ali —for 
Appellants. 

Brojolal Ghakrabarty , Surend/a Nath 
Guha, Atul Chandra Gupta and Bhagi- 
rath Chandra Das —for Respondents. 

Mitter, J. —In this case the appellants 
who were the plaintiffs below challenge 
the validity of the sale of a patni taluq 
held under S. 14, Reg. 8 of 1819. The 
sale took place on 19th November 1923 
for the arrears due for the first six 
months of the year 1330 B. S. and the 
patni taluq was purchased by Kala- 
chand Roy, 2nd party defendant, now 
respondent. The patni which is held 
under the Zemindari of Kumar Satya 
Bhusan Ghosal and others who are the 
first party defendants belong to plain¬ 
tiffs and pro forma defendants 11 to 
21. Plaintiffs’ share in the patni is 
seven annas and that of the pro forma 
defendants nine annas. Tho nine annas 
share holders have not joined with the 
plaintiffs in the suit to set aside the 
sale. 

The Subordinate Judge of Tipperah 
who tried the suit has refused to set 
aside the sale and has dismissed plain¬ 
tiffs’ suit. On appeal to the learned 
Additional District Judge of Tipperah 
this decision has been affirmed. The 
plaintiffs have appealed to this Court. 

There are four grounds upon which 
this appeal rests. We shall deal with 
the grounds in the order they were 
dealt with by the learned advooate for 
the appellants. The first ground taken 
is that at the date of the sale under the 
regulation there was in fact another': 
order existing for the sale of the same 
property and that therefore nothingl 
passed by the subsequent sale which is[ 
now in question. It appears that the 
estate of the first party defendants (the 
Ghosals) is under the managment of the 
Court of Wards. The Court of Wards 
under the certificate procedure as laid 
down in tho Publio Demands Recovery 
Act (3 of 1913) B. C., sold the patni .in 
question on 29th October 1923 and the 
Court of Wards purchased tho property 
for the nominal sum of Re. 1. The sale 
was for the arrears of patni rent of 1328 
and 1329 B. S. Three days before this 
sale the Court of Wards presented to 
the Collector a petition with a state¬ 
ment of the balances of amount of rent 
for the sale of the patni taluq on the 
1st Agrahayan 1330 under S. 8,01.3, 
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Patni Regulation. In pursuance of 
these summary proceedings the patni 
was sold on 19th November 1923. On 
23th November 1923 the certificate sale 
was set aside on the deposit by plaintiff 
1 of the amount required to be deposited 
within 30 days of the date of sale. The 
certificate sale was therefore never con¬ 
firmed or made absolute. It is argued, 
however, for the appellant that the 
certificate sale was a good sale until it 
was set aside on 23th November 
and therefore the sale of the patni 
under S. 14 on 19th November pas¬ 
sed no title to the purchaser defen¬ 
dant. In support of this contention 
reliance has been placed on the decision 
of this Court in Pran Gour Mazumdar 
v. Hemanta Kumari Dcbi( 1). We are of 
opinion that the principle of this deci¬ 
sion cannot apply to the facts of the 
present case. The decision in the case 
cited rested on an application of the 
law as laid down in S. 316, Act 10 of 
1879, before it was amended by Act 12, 
1879. Under Act 10 of 1877 the title of 
the purchaser accrued from the date of 
the sale and not from the date of the 
confirmation of sale as was the case 
when the amending Act of 1879 was 
passed. Under the Public Demands 
Recovery Act the title to immovable 
property rests in the purchaser after the 
sale has become absolute when'it relates 
back to the date of the sale. S. 20 
(2), Public Demands Act, runs as 
follows: 

“Where immovable property is sold in ex¬ 
ecution of a certificate, and such sale has 
become absolute, the purchaser's right, title 
and interest shall be deemed to have vested in 
him from the time the property is sold and 
not from the time when the sale becomes 
absolute.” 

Ifc is clear from this that it is only 
when the sale becomes.abaolute that the 
property vests in the purchaser. But 
though the property does not vest in the 
purchaser until the sale has become 
absolute, when it does vest in him it 
shall be deemed to have vested on ♦■•he sale 
becoming absolute from the time when 
it was sold. The provisions of S. 65, 
Civil P. C., may be compared with S. 20, 
Cl. (2), Public Demands Recovery Aot, 
and we think that both under 8. 65 and 
under S. 20 title does not vest in the 
purchaser until the sale is made abso¬ 
lute. In this case the sale was never 

( 1 ) [1S8G] 12 Cal. 697. 


confirmed and therefore title did not 
vest in the zamindar defendant on 29th 
October and consequently the sale in 
question at a subsequent date was a 
good one. In support of the view we 
take reference may be made to the 
decision of the Judicial Committee of 
the Privy ^Council in the case of Jeuna 
Baku v. Parmeswar (2). Dealing with 
a contention of the kind raised by the 
first ground their Lordships, in agree¬ 
ment with the High Court, held that the 
second sale was not bad. The judgment 
of the High Court is to be found at 
Jeuna Baku v. Parmeshicar (2). The 
following passage from the judgment of 
the High Court, to which our attention 
has been drawn by Mr. Gupta who 
appears for the respondents, may be 
usefully referred to as bearing on the 
present controversy: 

“As regards the second ground ‘reliance has 
been placed on the decision of this Court in 
Pran Gour Mazumdar v. Hemanta Kumari 
Dcbi (1). The facts of that case are somewhat 
similar to the faots of the present case. It 
appears that the respondent Hemanta Kumari 
had obtained two decrees for rent, in execution 
of one of which she sold the property in dis¬ 
pute in that case. During the pendency of the 
proceedings to set aside the sale and before 
confirmation thereof she caused the sale of the 
same property under her second -decree. The 
Court held that the second sale was void and 
ineffectual, and therefore, should be set aside. 
It is contended before U3 that the same princi¬ 
ple should apply to the present case and that, 
as long as the proceedings for setting aside the 
sale at the instance of Tripe were not concluded 
in favour of the judgment-debtor these pro¬ 
perties could not be sold at the instance of 
Thomas & Co. We are of opinion, as has been 
pointed out in -the later case of Prem Chand 
Pal v. Pumima Dasi (3), by one of the learned 
Judges who had deoided the above oaso, that 
the decision in that case rested on an appli¬ 
cation of the law as laid down in S. 316, Act 
10, 1877, before it was amended by Act 13 
1879. Beverley, J., in the later case of Prem • 
chand Pal v. Pumima Dasi (3), in which he, 
with his learned colleague practically differed 
from the principle laid down in Pran Gour 
Mazumdar v. Hemanta Kumari Dcbi (1), Baid: 
“But as one of the Judges who deoided the 
case of Pran Gour Mazumdar v. Hemanta 
Kumari Dcbi (1), I wish to say that that case 
appears to have been argued and deoided on 
the supposition that it was governed by S. 316, 
Act 10, 1877 before that section was amen¬ 
ded by Aot 12, 1879. The rule of law as laid 
down in Aot 10 of 1877, as also the decision 
before the amending Act of 1979 was passed, 
was that the title of the purchaser acorued 
from the date of the sale and not from the dat a 
of the confirmation of the sale as laid doWp 

(2) A.I.R. 1918 P.C. 159=49 I.C. 620=46 I.A. 

294=47 Cal. 370 (P.O.). 

(3) [1888] 15 Cal. 546. 
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ty tbe amending Act of 1879. If that was so 
and that was undoubtedly the law before 1S79, 
tbe law which was applied in the case of Pran 
Qour Mazuvidar v. Hemanta Kumari Dtbi (1) 
the purchaser at the second sale obtained no 
title. There was nothing to sell. But under 
the amending Act 12 of 1879 and Act 14 of 
1882 the title of the purchaser dates from the 
date of the confirmation of sale. The sale in 
execution, therefore, did not of itself vest in 
the purchaser a right to the property. The 
right to the property continued in the judg¬ 
ment-debtor whose property was sold until 
confirmation and there is no reason why, 
under the present Code i. e., S. 316 of Act 14 
of 1832, we should hold that there wa9 noth¬ 
ing which could be sold in the execution of 
ihe decree of Thomas & Co.*' 

Thi9 conclusion of the learned Judges 
of the High Court was affirmed by their 
Lordships of the Judicial Committee 

ior their Lordships say: 

“The High Court dealt effectively with the 
contention that in these circumstances there 
was nothing that could be sold on 15th Decem¬ 
ber 1891, and to their judgment their Lord¬ 
ships have nothing to add. 1 ’ 

Haying regard to these considerations 
wo are of opinion that the first ground 
is not tenable and must fail. 

The second ground taken is that tbe 
notice under S. 8, Cl. (3), Regn. 8, 
1819 is defective in essential parti¬ 
culars and this defect is sufficients 
vitiate the sale. This ground was not 
taken in either of the Courts nor was it 
taken in the memorandum of appeal, but 
we have allowed the appellant to take 
this point. It was said that the objec¬ 
tion arose upon the notice which the 
zamindar himself gave and did not 
raise any matter for enquiry. In the 
case before us six months’ arrears of 
rent having become due Cl. 3, S. 8, is 
applicable. That clause is in these 
terms: 

"On the first day of Kartiok In the middle of 
ihe year, the zamindar shall be at liberty to 
present a similar petition with a statement of 
any balanoes that may be due on account of 
the rent of the current year up to the end of 
the month of Aswin, and to cause similar 
publication to be made of a Sale of the tenures 
of defaulters, to take plaoe on the first of 
Agrahayan, unless the whole of the advertised 
balance shall be paid before the date in ques¬ 
tion, or so muoh of it as shall reduoe the 
arrear, including any intermediate domand for 
the month of Karkiok,;to leas than one-fourth, 
or a lour anna proportion of the total demand 
of the zamindar, according to the kistibundi, 
oaloulated from the commencement of tbe 
year to the-last day of Kartiok.” 

It is said that there has been a non- 
compliance with this olause in : (l) that 
the notice states that not only the 
balances due on aooonnt of rent of our- 
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rent year bufc also the cess and interest 
on the same which have been included 
in the advertised balance should be paid. 
The rent of Rs. 775 for the Aswin kist 
is shown in addition to ces3 as the ad¬ 
vertised balance and there has been a 
non-compliance of the terms oi the 
regulation; (2) the amount which shall 
reduce the intermediate demand for the 
month of Kartick to less than one- 
fourth'has.not been shown; (3) the date 
on which the advertised balance has to 
be paid has not been mentioned in the 
notice. In support of the contention 
that the notice is essentially defective 
and is fatal to the sale reliance has been 
placed on the decision of the Judicial 
Committee in Ashanulla Khan v. Hari 
Char an Mazumdar (4). That case is 
obviously distinguishable, for in that 
case the notice did not contain the inti¬ 
mation that payment of three-fourths of 
the arrears would prevent a sale bub 
contained a distinct statement that un¬ 
less the whole of the arrears were paid 
the sale would take place. In short 
the notice followed the terms of Cl. (2) 
of S. 8 whereas the case was under Cl. 3. 
In these circumstances their Lordships 
of the Judicial Committee held that the 
notice was defective in essential parti¬ 
culars and the sale could not be sus¬ 
tained. In the present case the inti¬ 
mation as required by S. 8, Cl. 3, wag 
conveyed by the notice and it was said 
either the whole of the advertised 
balance or three-fourths of arrear should 
be paid. A translation of notice is 
given below: 

“Whereas on an application for sale of the 
mahal described in the sohedule below for 
realization of arrear rent,‘cess, interest, etc., 
relating to the aforesaid estate under Aot 8, 
1819 aud Aot 9, 18S0. Monday tho third Agra- 
hayaa 1830 corresponding to’ 19th November 
1923 has been fixed as the date of sale in 
the katoherry of the Collector of Distriob 
Tipperah, -information is given by this procla¬ 
mation that if the whole arioar described in the 
sohedule or the 12 annas of the arrears up to 
Kartiok kist together with iuterest in arrears 
and all oosts be -not paid by the defaulter, the 
defaulting Mahal will be sold on the date fixed 
in the kutoherry of the Collector of the said 
distriot. Any one who is willing to purohase 
the same, may attend the said kutcherry on 
that date and 'purchase it and deposit the 
proper advanoe money and tho balance of the 
purchase-money aooording to law, otherwise 
the law shall oome into foroe. Finish. Dated 
the 9th Kartiok 1330 B.9.” 

(4) [1893] 20 Gal. 96=19 I.A. 191 (P.O.). 
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."Touzi 

No. 

Lot 

No. 

Number of 

registered 

Zamindar. 

Name of Name of the 
Mahal. proprietor. 

• 

3adar 

•Jama. 

Extent of 
value to 
be sold in 
auction. 

Description 
of the 
total dues. 

Extent of 
amount 
due. 

No. 203. 

No. 1457. 

307 

No. 10 
Pergana 
Taluk. 

Mouza 3m. Khair- 
Khatra un-nes3a 

Rudraram- Bibi and 

pur, others. 

Sherpur, 

Moricha in 

District 

Tipperah. 

1550/- 

Sixteen 

annas. 

Rent due up 
to Aswin 
kist 13S0. 
After deduc¬ 
ting the pay¬ 
ments made 
Claim : 
Interest. 

Cess, 

Interest. 

Rs. as. ps. 

775 0 0 

31 14 0 
177 15 6 

2 10 9 

1 






1 

090 8 3 



0 





775 0 0 
34 14 0 
177 15 6 

2 10 9 







1 

990 8 3 


lb is true that the amount cf the 
three-fourths arrear was not stated, but 
S. 8 has to be read with S. 10 of the 
Regulation and the amount could cer¬ 
tainly be ascertained and verified on the 
date of the sale. The plaintiffs who are 
the patnidars would certainly know 
what the Kartick kist would be and the 
amount could be easily worked out. 
With regard to the defect about in¬ 
cluding the cess in the advertised ba¬ 
lance the patni pattah has not been 
produced and we do not know if under 
the engagements entered into by the 
patnidar the cess subsequently to be 
levied were to be regarded as part of 
the fixed rental, and we find that the 
form of notice in general use which has 
been sanctioned by the Board of Re¬ 
venue includes the cess in the advertised 
balance. Besides the cess which is not 
considerable is shown separately from 
the rent. The plaintiffs might have de¬ 
posited the balance of rent before the 
date of the sale and might have insisted 
on the sale being stayed. I do not think 
this is a defect in the essential part of 
the notice. With regard to the date 
when the balance was to be paid the 
notice states by the plainest implication 
that arrears were to be paid by the first 
Agrahayan. We think the notice was 
in substantial conformity with S. 8, Cl. 
3 and this ground of appeal must fail. 

The third ground taken is that the lear¬ 
ned District Judge has erred in holding 
that the service of the mofussil notice on 


the defaulter is an alternative method 
of service to that in the kutcherry and 
this error has affected his decision on the 
question of service of the mofussil no¬ 
tice. This is not a fair criticism of the 
judgment of the learned District Judge 
for he finds that the peon first made en¬ 
quiry for Mahabat, plaintiffs’ Tahsildar 
and in the end got the signature of his 
brother Roshan Ali to the sticking up 
of the notice at Lalmia’s house. The 

learned Judge says again that : 

"tho peon swears that he was unable to find 
Mahabat Ali and the notioe was affixed in the 
presence of his brother. I find that this waa 
good service. He was therefore entitled to take 
three signatures in plane of that of the defaul¬ 
ter's agent.” 

No exception can be taken to this 
finding of the learned Judge for the 

Regulation requires that : 

"the notice required to bo sent into the mo- 
fussil shall bo served by a single peon who 
shall bring back the receipt of the defaulter or 
of his manager for the same ; or in the event of 
his inability to procure the signatures of three 
substantial persons residing on the neighbour¬ 
hood in attestation of tho notice having beau 
brought and published on the spot. (S. 8, 01. 
2 ).” 

Their Lordships of the Judicial Com¬ 
mittee of the Privy Council in the case 
of Maharaja of Burdumn v. Tara Sun- 
dari Devi (5) at p. 21 (of 10 7. .4.) said : 

“It seems to their Lordships that tho objeot 
of tho regulation was that due service of publi' 
cation should not be left matter of controversy* 
The evidence should be seoured immediately 
afterwards, and exist in writing, and be re¬ 
ferred to by tho proper officer as p art of tao 

ISrtlSS 2 } 9 Gal. 619=10 I.A. 19 (P.C.).“ 




1930 


j w. Nuns V. Calcutta Tramways 


foundation of the sale. Accordingly if, imms- 

diately ^7^“i e faulte°r or hie manager, he 

t T the defaulter 

or his manager, signed under his hand and 

three substantial people of the vil age.to attest 
the fact, which will be apparent to their eyes, 
that the notices in question ha\e been pub 

listed.” # . . . 

It is an alternative mode of service in 

the sense that endeavour must first be 
made to serve the notice on the defaulter 
or his manager. It does not mean that 
one or other alternative methods have 
to be adopted, it does not mean that 
the peon is not to make any enquiry 
about the defaulter or bis manager and 
that it is sufficient compliance with the 
regulation if without making such en¬ 
quiry he is to take the signature of 
three substantial persons. W e do not 
think the learned District Judge meant 
this, for he rightly approaches the ques¬ 
tion of the attempt to serve on Maha- 
bhat Ali and failure in that direction 
first and then deals with the attestation 
by three substantial persons. This 
ground of appeal seems to bo without 
substance and must fail. Both the 
Courts below have concurrently found 
that although the peon in his report 
does not state that he could not find 
Mababat Ali ho states definitely in his 
evidence that he searched for him and 
could not find him. We think the mo- 
fussil notice was properly published. 

The fourth and last ground taken is 
that the notice was hung up in a jhika 
tree in the garden of a private indivi¬ 
dual and this is not a conspicuous place 
in the village. This is a question of 
fact and depends on whether the garden 
13 situated in a place to which the pub¬ 
lic has access. This ground is wholly 
without substance. 

The result is that all the grounds 
urged in appeal fail and the appeal must 
be dismissed with oosts. The costs are 
to be divided equally between the Court 
of Wards who was represented by Mr. 
Surendra Nath Guha, Senior Govern- 

A ■» "V Am ^ 
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Costello, J. 

J. W. Nunn —Plaintiff. 

v. 

Calcutta Tramiuays Co. Ltd. Defen- 
Original Civil Suit No. 905 of 1927, 

Decided on 4th January 1929. 

Tort—Damages — Plaintiff dashed from 
behind by tramcar and received injuries— 

If plaintiff’s own negligence u lost ac * 
which brought about accident, he cannot 
recover damages although driver ot car * ra ® 
also negligent in not stopping his car when 
he first saw plaintiff in his way. 

When a collision is brought about by ne„li- 
gence on the part of both the vehicles or the 
vehicle and the person coming into collision,, 
if nevertheless one of the two parties could 
bv using due care and diligence have avoided 
the accident, then the negligence of the other, 
even if ho ccntributod in a sen89 to the 
accident, does not necessarily disentitle him 
to succeod. The real question is: Whose was 
the last act of negligence that br °ugbt about 

the accident 2 m l 1 604 

Plaintiff sued the Calcutta Tramways Co. 
Ltd. claiming damages for personal injuries 
sustained -by him in an accident. Plaintiff 
who was anxious to get away to Sealdah 
station, did not wait at the “stop,' but went 
forward to meet his car and saw a car coming 
towards him. But afterwards bo discovered 
that the approaching car was not his car and 
dashed off the path and went in front of the 
car. Then ho suddenly saw -that another car 
was coming from behind. The driver of this- 
car saw him but did not stop his car before 
reaching the plaintiff. Plaintiff then made 
an attempt to get on to trailor of the car 
which he wanted to board. This resulted in 
his being carried nearer the car coming from 
behind and in the circumstances gave no 
opportunity to the driver of it to stop his car 
in time. Tho plaintiff was struck from bo- 
hind and received injuries. 

Held : that although thoro was negligouco on 
the part of the driver in not stopping his oar 
when ho saw that plaintiff was in his way, 
still as tho plaintiff caught tho trailor of tho 
other oar, his was tho last act which brought 
about tho accident and so was not on titled 
to claim damages : Gaffney v. Dublin United 
Tramways Co. Ltd. (1916) 2 I.O. 4.2 and «. 
mid \V. Paul Ltd. v. Great Eastern Ry. Co. 
(1920) 36 T. L. R. 314, Cons. l p CIO 0 1J 

F. H. R. Santa and N. Baricell —for 

Plaintiff. 

J . IK. Langford Jamcs t A . K. Roy and 
Clough— for Defondant. 

Judgment—This is a claim by 
James William Nunn against tho Cal- 


kmiomira natn tiuna, senior uovern- 77 m 

^ Pleader, and thu auction purchacor J r [““poJonal injuries sustained 

catea Mr. Brajalal Chakravarti and Mr. by *2 “ a w,qofiwh«n admit 

Afcul Chandra Gupta. ' L bv t 

l It tedly tho plaintiff was injured by a 

Uraham, J. I agree. tramcar belonging to tho defendants- 

V.B./r.k. App eal dismissed. The plaintiff says that the defendant 
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Company were guilty of negligence, and 
he claims to recover from them a sub¬ 
stantial sum by way of damages, because 
by reason of the accident he has lost 
his employment as an engineer in the 
service of the Eastern Bengal Railway 
Company, where he was employed on a 
salary of something like Rs. 1,200 a 
month together with certain allow¬ 
ances. The defendants by their defence 
deny that they were guilty of any 
negligence. They say that the accident 
was caused solely by the negligence of 
the plaintiff himself and, in the alter¬ 
native, they say that, in any event, 
even if they were guilty of negligence, 
the plaintiff was guilty of contributory 
negligence and that the accident wa3 
brought about by the negligent conduct 
both of the plaintiff and of the defen¬ 
dants’ driver. 

No real difficulty arises as to the law 
which is applicable to a matter of this 
kind. A great many cases have been 
put before me, but they only serve to 
emphasize the proposition that when a 
a collision is brought about by negligence 
on the part of both the vehicles, or the 
vehicle and the person coming into 
collision, if nevertheless, one of the two 
parties could, by using due care and 
diligence have avoided the accident, 
then the negligence of the other, even 
if he contributed in a sense to the 
accident, does not necessarily disentitle 
him to succeed. 

A great many expressions have been 
used from time to time in cases of this 
kind, as for example “the last oppor¬ 
tunity” or “ causa causans” and "causa 
sine qua non,” but, put simply, it all 
comes to this :—the real question is 
what was the last act of negligence 
that brought about the accident? In 
the case before me the real question 
is whose was the act of negligence, if 
there was negligence, which actually 
brought about the injuries of which 
the plaintiff complains. There were 
certain admitted facts in the case. It 
was not disputed that the accident did 
occur on 10th September 1926, at or 
about 4-30 in the afternoon, and that 
by such accident the plaintiff suffered 
serious personal injuries. It is admitted 
that the accident occurred in Dalhousie 
Square, and that it happened because 
the plaintiff had walked from the side 
path on to the tramway track. 


Tramways Co. Ltd. (Costello, -J.) 1930 

The plaintiff’s version of the matter 
is this : He says that on the afternoon 
in question he was desirous of proceed¬ 
ing to his home at Dum Dum : and for 
that purpose he was intending to take 
a tramcar to convey him to Sealdah 
station. He crossed Dalhousie Square 
somewhere on the we3t side of the 
square and then proceeded along the 
north side of the Squire to meet a car 
of the kind which he desired to take, 
that is, a car whioh was likely to be 
marked as a “Dharamtala” car. The 
plaintiff says that as he was proceeding 
eastward along the north side of the 
Square he saw a car approaching which 
he took to be Dharamtala car, and in¬ 
deed he says that it displayed the appro¬ 
priate notice-board in front of it, but, 
says the plaintiff, he was expecting that 
a car going to Dharamtala would be a 
car of the kind which is known as the 
“open-type” car, and he was accordingly 
expecting to 6nd on the near side of the 
car a series of openings leading direct 
to transverse seats stretching from one 
side to the other. The plaintiff says 
that though the car was marked as a 
"Dharamtala" car, it was not of that 
particular type, or he thought it was 
not, because he could not detect these 
openings on the near side of the car, and 
that thereupon he proceeded to walk in 
front of the car, for the purpose of 
entering it from the other side. Having 
looked to the left to ascertain whether 
any car was approching from the west¬ 
ward, he proceeded across the southern 
track and held up his hand to the 
driver of the Dharamtala car to warn 
him to slow down, and then he pro¬ 
ceeded down the space between the 
two tracks, which has been described 
as .the “clearway,” for the purpose of 
entering the car on the off side. 

No sooner had he got into the clear¬ 
way, or almost immediately afterwards, 
than he discovered that after all there 
were no openings on t he offside of 
the car at all ; and accordingly he 
abandoned all idea of entering that 
particular car and proceeded down the 
inter-track space with the intention of 
crossing behind the car and so regain¬ 
ing the footpath after the car had passed 
him. The plaintiff says that he had 
proceeded some 12 or 14 paces down 
the inter-traok space when suddenly 
and without warning of any kind he 
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was struck from behind by a car which 
was coming from the west towards the 
east, and which in the course of the 
case has been describe! as the "Nimfcala 
car.” As a result of the impact, accord¬ 
ing to the plaintiff, he was then 
whirled round between the two cars. 
The plaintiff used the expression “milled” 
between the two cars and ulti- 
mately was thrown to the ground 
and the wheel of one or other of these 
cars either passed over his left foot 
or at any rate struck it in such a 
manner that it was very seriously 
injured. (The judgment then discus¬ 
sed the injuries sustained by the 
plaintiff and found that there was 
. no real controversy with regard to 
the 'same and also discussed the 
previous conflicting accounts given by 
plaintiff a3 to what really occurred on 
the afternoon of 10th September 1926.) 
The first of these statements is contained 
in a letter (Ex. C) which was written 
by the plaintiff or rather on his behalf 
to the Tramway Company on 30th Octo¬ 
ber 1926. This statement of 28th Octo¬ 
ber was taken down by the plaintiff’s 
wife at his dictation while he was still 
confined in hospital and in it he says: 

"At about 4-40 p. m., on 10th Ssptember, I 
was on the side of the Dalhousie Square oppo¬ 
site Writers’ Building, on the pavement look- 
lug out for a Dharamtala tram; seeing ono 
approaching at a quite alow paoe, I looked out 
for an entrance door. Not seeing one I con¬ 
cluded the entrance doors were on tho other 
side, arid I crossed over the traok and walked 
down between tho two tracks to find the en¬ 
trance and board the oar. Finding that I had 
made a mistake, I was walking on, intending 
to oross baok to the pavoment behind the rear 
of tho car, when I was struck from behind by a 
tram car coming from the opposite direction to 
the one I was intending to board. Both cars 
were travelling dead slow, or I would have 
been knocked down at once. I managed to keep 
my feet for some time, and hoped they would 
stop, but both kept moving, milling me bet¬ 
ween them, until finally I fen between them 
and one wheel of the Dharamtala oar passed 
over my loft foot, and then both cars came to a 
stand.” 

It is to be observed that that account, 
which the plaintiff gave on 28th Octo¬ 
ber 19>26, a little more than a month 
and a half after the acoident, tallies 
substantially with the account which 
he gave in the witness box in the course 
of this trial, but a month or two after 
(on l°th January 1927) a letter was 
written to the defendants by the plain¬ 


tiff’s solicitors. Messrs. Clarke, Rawlins 
and Kerr, in which they said: 

“Oar client, Mr. J. W. Nunn, has placed 
with us all the correspondence and the papers 
in connoxion with injuries received by him by 
a tramcar belonging to your company and has 
instructed us to address you as follows: 

“That at about 5 o’clock in the afternoon of 
Friday, 10th September last, while two tram 
cars belonging to your company were being 
rashly and negligently driven opposite Writers* 
Building, Dalhousie Square North, our client, 
who was crossing the roadway from Dalhou3ie 
Square towards Writers* Buildings, was caught 
between the cars, knocked down and ran over, 
thereby sustaining serious injuries to his body 
and shock to his system necessitating ht3 im¬ 
mediate removal to hospital and then to a 
nursing home where he still remains under 
treatment.” 

And then the letter goes on to make 
a claim upon the defendants. 


The story of the occurrence, a3 con¬ 
tained in this letter, is clearly different 
from the one which the plaintiff himself 
gave in the statement which he sent 
either by himself or through his wife to 
the defendants on 28th October. At 
the time when this solicitor’s letter was 
written, it would appear that they had 
in their possession certain information 
which they had acquired a3 the result 
of advertising for witnesses of the acoi¬ 
dent because two witnesses have been 
called in the course of this case, a Mr. 
Scott and a Mr. Banerjee, both of whom 


muw iigiuu au auvuiuisa- 

ment which appeared in "The States¬ 
man” and also in "Forward 1 ’ and that 
they 3ent to the plaintiff’s solicitors a 
statement giving their account of the 
accident which they say they saw on 
10th September 1926. It is to be noted 
in passing that the statement which 
these witnesses made, and indeed the 
evidence whioh they gave in the witness 
box here, corroborates to a certain extent 
the account of the accident as given by 
the plaintiff in his original letter of 28th 

? C i° b ?r* , Thaf \ bein 8 6he case, it is 
difficult to understand how it came 

about that Messrs. Clarke, Rawlins and 
Kerr wrote the letter of 10th January 
because their version of the accident 
which they there gave is wholly incon¬ 
sistent with that whioh the plaintiff 
himself had previously given to the 
defendants and whioh he has subse¬ 
quently given in this witness box. 

Further, to those two divergent ac¬ 
counts of the accident, yet another and 
different version or what is apparently 
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a different version is given in the plaint 
in this suit, for in para. 3 of the plaint 
it is stated that: 

“At or about 4-40 p. ra. on 10th September 
1920, and as he was preparing to mount and 
enter one of the defendants’ tram cars theo 
proceeding in a western direction al’mg with 
north side of Daihouse Square in Calcutta, the 
plaintiff wa3 violently struck by the defen- 
dants* tram car No. 141 coupled to trailer No. 
141 then proceeding in an easterly direction, 
and so carelessly, negligently and unskilfully 
manaeed and driven by the defendant com¬ 
pany’s servant, that the plaintiff on being 
finally struck as aforesaid, was mide to fall 
between the two tram car3 

In that paragraph it seems clear that 
the plaintiff is setting up the case that 
he was struck 

“as ha was preparing to mount and enter one 
of the defendants’ tram cars then proceeding 
in a westerly direction.” 

It is obvious that that averrment in 
the plaintiff's plaint is on the face of it 
inconsistent with either of the two 
stories which he had previously given 
or caused to be given to the defendants 
in the letters to which I have already 
alluded. It may be, however, that the 
explanation of that paragraph is that 
what the plaintiff really intended to say 
or what he intended the pleader to say 
was that he was struck at a time when 
he had intended to board the defendants 
tramcar (the one which I have referred 
to as the “Dharamtala” car), though I 
think it would be a straining of the 
language used if I were to take the view 
that para. 3 meant anything other than 
that the plaintiff was really mounting 
or about to mount one of the defendants’ 
cars at the moment when he was struck. 
Presumably the plaint was drafted after 
a careful consideration of the plaintiff's 
•case. 

Now the plaintiff in answer to a ques¬ 
tion from me admitted that the course 
he took was of a negligent character and 
indeed it must have been apparent to 
anyone who heard the evidence that 
the conduct of the plaintiff himself was 
indeed lacking in care and prudence and 
in the ordinary caution which a reason¬ 
ably-minded person would take in the 
■ circumstances, because on the plaintiff's 
own showing he left the footpath and 
crossed in front of an on-coming car 
and then proceeded to walk down the 
inter-track space after taking at the 
most only a casual glance to his left to 
ascertain whether any traffic was ap¬ 
proaching from the westerly direction 


paying no real heed to the traffic in his 
rear or considering the possibility of his 
being struck from behind. (Plaintiff's 
evidence was then discussed.) As I have 
stated I find as a fact on the evidence 
before me, and indeed upon the plaintiff’s 
own version of the matter, that he was 
guilty of negligence, but that is really 
the second stage of the case, because 
before the plaintiff could succeed in any 
event he has to discharge the burden 
which lies upon him of showing that 
the defendants were guilty of negligence. 
For the purpose of determining that 
question it is necessary to consider the 
behaviour of the Nimtala car. 

Mr. Barwell has pointed out that 
upon the assumption that the Nimtala 
car was not proceeding at a pace greater 
than that of six miles an hour, it might 
have moved from the stopping place 
which has been described as the “Black 
Board Stop,” to the point whore the 
accident occurred within the space of 
less than sixty seconds at the very out¬ 
set. I think upon the evidence that 
that is probably substantially correct 
because the evidence shows that the 
actual impact occurred practically in the 
centre of the north side of the Square, 
that is, opposite an opening which there 
is in the boundary railings of the gar¬ 
den in the centre of the Square, and 
putting the accident at that point it 
come3 to this: that there is a distance 
of something just over 300 feet between 
the stopping place and the point of im¬ 
pact. 

It is to be borne in mind that the 
plaintiff said he had no knowledge 
whatever that the Nimtala car was ap¬ 
proaching from behind until the very 
moment when he found himself struck 
and eventually hurled to the ground. I 
have no doubt that the plaintiff i3 cor¬ 
rect when he says that he had no know¬ 
ledge that this car was “on him ” (if I 
may use that expression) because other¬ 
wise he would undoubtedly have turned 
round or taken some steps to have aver¬ 
ted the collision. I think the real truth 
is that the plaintiff was in ignorance of 
the imminence of the collision until at 
any rate just before it actually took 
place. 

The driver of the Nimtala car, a man 
called Buldeo Misser, give3 this account 
of the matter. He says that whsn be 
first left the stopping place he could see 
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all fche way down the brack and that 
after a moment or two he saw che Dha- 
raintala car approaching; and he saw 
the plaintiff almost at the same time. 
Ho saw the plaintiff passing in front of 
the Dharamtala car. Apparently he ac¬ 
tually saw the plaintiff leave the foot¬ 
path and proceed across the track. He 
says that by that time he had slowed 
down his car because there is a rule that 
a oar should be slowed down after passing 
the “section-box.” Then he goes on to say 
that the plaintiff on reaching the space 
between the two pairs of line3 turned 
towards the east and walked a few 
paces, two or four, and stood there. 
Then, says the driver, the Dharamtala 
car came up and the plaintiff thereupon 
caught hold of the iron stanchion on the 
trailer and attempted to climb on to the 
car. 

It is clear from the answers which 
driver Misser gave to me that in fact at 
no time did he intend to stop his car as 
he considered there was no need to do 
so because he thought the plaintiff 
would get out of the way. What be 
says is this: 

“As a matter of faotas.my car was moving 
■lowly a slight tightening of my brake was 
sufficient for my purpose.** 

In answer to the next question he 
says: 

‘It was not completely stopped, but before 
my car came up to him (the plaintiff) it was 
completely under my control." 

And the explanation which the driver 
of the Nimtala car gives for the actual 
collision was that although he had his 
car completely under control he did not 
aotually bring it to rest because he 
thought that the plaintiff would move out 
of the way of the on ooming car whereas 
instead of doing that the plaintiff tried 
to mount on the Dharamtala car with 
the result that there was an unforeseen 
* nd unexpected situation created where- 

inatQ *dof keeping dear 
of the Nimtala oar, was actually carried 
forward by the Dharamtala car in such 
a way as to cause him to be struck by 
the Nimtala car. 

It is conceded by Mr. Barwell on be¬ 
half of the plaintiff that if the version 
fiven by the driver of the Nimtala car 
13 substantially correct then the plain¬ 
tiff would be out of Court in this oase 
and the defendants are not liable. If in 
/act the plaintiff did board or attempt 
board the 'Dharamtala oar it might 


be right to take the view that the de¬ 
fendants were not negligent at all in 
the circumstances. Assuming that the 
driver of the Nimtala car had it com¬ 
pletely under control, it may be that up 
to that point at any rate there was no 
negligence; but even supposing there 
was negligence on the part of the de¬ 
fendants in the first instance by reason 
of the fact that the driver did not com¬ 
pletely stop the Nimtala car, obviously 
there was such negligence on the part 
of the plaintiff as would disentitle him 
to succeed because no question could 
then arise as to what was the approxi¬ 
mate cause or the causa causans of the 
actual impact. In those circumstances 
as described by the driver of the Nim¬ 
tala car undoubtedly the impact would 
be due to the fact that the plaintiff had 
not only put himself into a situation 
where there was a potential danger, 
but had actually caused himself to be 
carried forward towards the on-coming 
Nimtala car. No question could possi¬ 
bly arise in those circumstances as to 
whether or not, assuming there was 
negligence on the part of both sides, the 
defendants’driver could, by using duo 
care, still have avoided the consequence 
of the plaintiff's negligence. The whole 
thing happened within such a compara¬ 
tively short space of time that if by 
reason of panic or otherwise the plain¬ 
tiff did mount the Dharamtala car, there 
was obviously no lost "opportunity" for 
the defendants’ driver to avoid the ac¬ 
cident. 

I desire to say at this stage that if 
the plaintiff’s story as told in the box is 
substantially correot, although I am of 
opinion that he was guilty of negligence 
in crossing the tramway track in the 
way he did and proceeding down the 
inter-track space, which obviously is too 
narrow to permit anyone to walk along 
with safety when cars are passing al¬ 
though I consider that the plaintiff was 
negligent in putting himself into that 
position, that would not justify the de¬ 
fendants’driver in alio wing his car to 
proceed in such a way as to strike the 
plaintiff, and if he did so, clearly the 
defendants would be guilty 'of negli¬ 
gence. In that connexion there was 
cited to me the case of Gaffney v. Dub¬ 
lin United Tramways Co. Ltd(i). That 
was a case of a oartiallv deaf man orna. 
(1> 11916] 2 I. R. 472. ' 
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sing the thoroughfare in Dublin who was 
knocked down and injured by a tram- 
car. The driver prior to the accident 
sounded the gong and shouted, but he 
did not slacken speed. The jury found 
that the plaintiff was negligent in not 
keeping a proper lookout, but that the 
driver by exercise of due care could have 
avoided the consequence of the plaintiff’s 
negligence. 

Now, in this instance I am satisfied 
from the evidence given by the defen¬ 
dants driver, and from the evidence 
given by the two conductors of the 
Dharamtala car that the driver of the 
Nimtala car did in fact sound his gong 
or his bell and did shout a warning to 
the plaintiff. The plaintiff says that he 
heard neither the bell nor the shout, 
and in fact (as I have already mention¬ 
ed) knew nothing about the matter at 
all till the car actually struck him. In 
connexion with this point Mr. Barwell 
also referred to a case R. and W. Paul, 
Ltd. v. Great Eastern Railway Co. (2), 
which is very germane to the present 
circumstances. In that case Lush, J. 
said this: 

“He (the person who ordinarily would 
be in fcho position of the plaintiff) certainly, 
according to the ordinary meaning of 
the expression, contributed to the acci¬ 
dent by his own negligence. But it does not 
follow that he was guilty of contributory 
negligence in law. What is the true test to 
apply ? What direction should be given to a 
jury on the facts of this case ? It must de¬ 
pend on tho facts of the particular case whe¬ 
ther they should be told if the plaintiff could, 
by the exercise of reasonable care, have avoi¬ 
ded the accident, they should find for the de¬ 
fendants, or that if the defendant could, by 
tbe exercise of reasonable care, have avoided 
running over him, they should find for tho 
plaintiff. Neither direction would be univer¬ 
sally right. If the first was always right, 
then if a man lay down on a highway where 
he knew traffic would pas3, ho oould not re¬ 
cover damages against the driver who seeing 
him there, negligently drove over him.” 

The real test, in my opinion, is this: 
whether the driver of the vehicle real¬ 
izes or ought to realize that the pedes¬ 
trian, who is in the path of the vehicle 
or in such a position that the vehicle 
may possibly strike him, does not know 
that the vehicle is there and therefore 
is not likely to move out of the way. It 
is clear that the driver of the vehicle, 
however much he shouts or rings his bell, 
is not then entitled to drive on recklessly 
and run over someone merely because 

(-2) [1920] 86 T. L. R. 341. 
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that person does not get out of the way* 
Therefore in the present case, if the 
facts were that the Nimtala car proceeded 
along the track and struck the plaintiff 
solely by reason of the fact that the 
driver of the Nimtala car did not bring 
his car to a standstill, I think not 
only would the defendants have been 
guilty of what I may call initial negli¬ 
gence, but they would clearly have 
shown that want of due care which 
might have avoided the accident des¬ 
pite the contributory negligence of the 
plaintiff in having put himself into a 
dangerous situation. 

It follows from that, therefore, that 
even if I come to the conclusion, as I do 
that the plaintiff is guilty of neglU 
gence, yet if the defendant Company 
could in the result, by the use of ordi¬ 
nary care and negligence have avoided 
the mischief which in fact happened, 
then the plaintiff’s negligence will not 
exculpate and excuse the defendants. 
Like all cases of this class the matter in 
the end resolves itself solely and wholly 
into a question of fact. There is really 
no difficulty whatever with regard to 
the law which is applicable. The law 
applicable to this class of case is tole¬ 
rably clear. Prima facie if A is injured 
by the negligence of B, A can recover 
damages against B, by reason 'of that 
fact. If the occurrence is occasioned, 
or partly occasioned, by negligence on 
the part of A as well as on the part of 
B, then if the negligence of both parties 
really brings about the accident, then 
A cannot recover from B. But over, 
and above that, if despite the negli¬ 
gence of A, B might still have avoided 
the accident by the use of ordinary care 
and diligence, then B will still be liable 
though in certain circumstances, as was 
pointed out by Lush, J., in the case to 
which I referred just now, it may be 
that A cannot recover against B because 
he himself might have done something 
to have avoided the consequences of the 
joint negligence of himself and B. 

It has been said in this case by Mr. 
Langford James on behalf of the defen¬ 
dants that the real approximate cause of 
the accident was the fact that the 
plaintiff did not keep a proper look out 
or keep his ears open, with reference to 
the possibility of an on-coming car from 
west to east, and thatlthat was really tb® 
cause of the accident, or else, if he aia 
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know of the approach of the Nimtala 
car, had he chosen he would still have 
had time to have escaped injury either 
by going across the track in front of the 
Nimtala car to the roadway or by keep¬ 
ing ahead of it, especially as admittedly 
the car in any case was only moving at 
little more than a walking pace. The 
plaintiff in his original version of the 
matter said that both cars were going 
slowly. I have no doubt, and I find as 
a fact that that was correct. This is not 
a case where an accident was caused by 
excessive speed on the part of the dri¬ 
ver of the vehicle concerned. 

The real question that I have to de¬ 
termine is this: Did the plaintiff merely 
walk down this inter-track space in¬ 
tending to await his chance to pass be¬ 
hind the Dharamtala car ? If so, I 
think, despite his negligonce in putting 
himself into that position, he would be 
entitled to succeed against the defen¬ 
dants by reason of the fact that the 
driver of the Nimtala car ought to have 
realized that the defendant was not go¬ 
ing to move out of the way and conse¬ 
quently ought to have brought'his oar to 
a complete standstill—having it under 
oontrol, as he says—before it actually 
reached the plaintiff and struck him. 
On the other hand, if I take the view 
that the plaintiff’s version is not quite 
accurate, and that in fact he did attempt 
to climb upon the Dharamtala car, then, 
as I have already said, there was, in my 
judgment, no time for the defendant’s 
driver to have done anything more than 
he did in fact do. In that case he was 
faced by an unexpected and totally ab¬ 
normal situation because I do not think 
it can be said that a driver of a tram- 
car can reasonably .be expected to con¬ 
template that any ordinary human be¬ 
ing will attempt to board a tramoar 
coming in the opposite direction from 
the offside. It may be that the driver 
of the Nimtala car was justified in the 
first place in thinking, as he says he did 
think, that the plaintiff would get out 
of his way, and it wa3 only beoause the 
plaintiff took a totally unexpected and 
abnormal course by getting on the Dha¬ 
ramtala oar that the accident occurred. 

I pointed out during the hearing of 
the case that the question of liability 
really lay within a very narrow compass 
as it resolved itself into the pure ques¬ 
tion of fact of whether or not the plain- 
1930 0/77 & 78 


tiff did attempt to board the westbound 
tramcar. What is the evidence with re¬ 
gard to that ? The driver of the Nimtala 
car said quite distinctly that he was 
watching the plaintiff for a compara¬ 
tively lengthy period of time—I say 
“comparatively” because the whole 
thing happened within the space of a 
minute or so and that he saw the course 
taken by the plaintiff. He saw him 
come from the footpath, cross in front 
of the Dharamtala car, get into the 
inter-track space, and then proceed 
down the side of the Dharamtala oar, 
and thereupon attempt to mount on 
the trailer of the Dharamtala car. That 
is a perfectly connected and consistent 
story. Whether I ought to accept it or 
not is of course another matter because 
it is said on behalf of the plaintiff that 
the story which was put forward by 
the defendants is in the nature of an 
after-thought, and is to all intents and 
purposes an invention on the part of 
the defendants’ witnesses. The story 
of the tramway driver Misser, however, 
is corroborated by the evidence of the 
two conductors. There was tho con¬ 
ductor who was on the trailer of the 
Dharamtala car who, I am bound to say 
was not an altogether satisfactory wit¬ 
ness; at any rate he was a very stupid 
witness. Incidentally I might point out 
that all three of these eyewitnesses 
called by the defendants are no longer 
in the employment of the defendant 
company. (The judgment having dis¬ 
cussed the evidence of the conductors 
of the tramcars observed): The ob¬ 
servation which I make with regard to 
the whole of the evidence of defen¬ 
dants'witnesses is this, that the whole 
story is so strange and even fantastic 
that I do not think it possible that these 
men could have invented it of their own 
accord, and. therefore, unless it is more 
or less a truthful aooount of the matter 
it-oan only be that some one has suggested 
to them that what really happened was 
that the plaintiff triod to board the 
trailer of the Dharamtala car and did 
not succeed. I cannot however take 
the view that there was any dis¬ 
honesty on the part of the tramway 
oompany in regard to the presentation 
of this case. Now, as against that ver¬ 
sion of the matter, there is the plaintiff’s 
own story to which I have already re¬ 
ferred and in support of it he has 
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called two witnesses whose evidence 
was secured as the result of an adver¬ 
tisement in the newspapers. (The judg¬ 
ment observed that in the circumstances 
of this case it was not improper to ad¬ 
vertise for witnesses and discussed the 
evidence of Mr. Scott, one of the wit¬ 
nesses, who responded to the aforesaid 
advertisements and remarked that his 
evidence could not be accepted word for 
word and proceeded to discuss the evi¬ 
dence of Mr. Banerjee, 'the plaintiff’s 
other witness, who also responded to 
the aforesaid advertisements.) All the 
evidence given by Mr. Banerjee resolves 
itself to this: that the Nimtala car was 
going at such a rapid pace that he 
thought something might happen and 
he was so frightened that he stepped 
away, but I think this evidence does 
throw some light in the matter. 

Having carefully considered the whole 
of the evidence in the case I came to the 
conclusion that the real explanation of 
the accident is this: This plaintiff was 
for some reason anxious to get away to 
Sealdah station. Why he should have 
been so stupid as not to have waited at 
the corner of Dalhousie Square it is 
difficult to imagine, because by no pos¬ 
sibility could he have saved time by go¬ 
ing to meet his tram car. However, he 
does not wait at the "stop," but goes 
forward and then sees a car coming to¬ 
wards him, which is or ought to be his 
car, and then he discovers or thinks he 
has discovered (wrongly as it proved) 
that the openings were not on the near 
side as he anticipated, and in a fit of 
rashness and thoughtlessness he dashes 
off the path and goes across in front of 
the Dharamtala car. It is true he holds 
up his hand to the on-coming car, but I 
think he did very little more than 
glance very perfunctorily to his left, 
even if he did that much, and what in 
effect happened was that it was a mat¬ 
ter of chance whether the plaintiff got 
on to the Dharamtala car or at any 
rate to a place of safety before he was 
overtaken by the Nimtala car. In other 
words the plaintiff took the Hsk of 
going into the roadway and putting 
himself into a dangerous position, 
thinking bo had time to get round and 
get on board the Dharamtala car with 
safety. It is admitted by him how¬ 
ever and indeed it is part of his case, 
that his intention in going in front of 


the Dharamtala car was to board it 
from the offside, and whether in a des¬ 
perate attempt to get on the car he 
tried to mount on the projection which 
undoubtedly there is in front of the 
trailer or what is far more likely, he 
suddenly realized that the Nimtala car 
was upon him, and he practically made 
a clutch at the trailer, it is impossible to 
say, but I am quite satisfied, and I find 
as a fact upon the evidence, that he did 
make some attempt to get on to the 
Dharamtala trailer: a manoeuvre which 
resulted in his being carried nearer the 
Nimtala car, and had the effect of 
throwing out all the calculations of the 
Dharamtala driver as to what the plain¬ 
tiff was going to do. In the circum¬ 
stances, I think there was no opportu¬ 
nity to the driver of the Nimtala car to 
stop his car in time. Had the plaintiff 
not to put his hand upon the Dharam¬ 
tala trailer at all then of course there 
would have been no excuse for the driver 
of the Nimtala car not stopping before 
he actually reached the plaintiff. Find¬ 
ing as I do, that the plaintiff clutched, 
if not actually boarded, the Dharamtala' 
car, I think in the circumstances his 
negligence was such as disentitles him 
to succeed in this suit. It may be that 
there was—indeed I think there was— 
negligence on the part of the tramway 
driver in not stopping his car dead at 
the outset, but undoubtedly there was 
negligence on the part of th9 plaintiff 
and I think it was the negligence of 
the plaintiff which was the real cause 
of the accident, or in any case it was of 
such a character that there was no last 
opportunity to the defendants' servant 
to take other steps in the circumstances 
such as might have saved the situation. 
I find as a fact that it was the plain¬ 
tiffs’ own negligence which was the 
effective cause of the accident. The 
plaintiffs' claim fails accordingly and 
the suit is dismissed. 

s.N./r.k. Suit dismissed. 
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Mukf.rji and Guha, JJ. 

Dharendra Krishna Deb and others 
Plaintiffs—Appellants. 

v. 

Surendra Krishna Nandi and others 
Defendants—Respondents. 

Appeal No. 466 of 1923, Decided on 
18bh December 1929. 
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Civil P. C., O. 40, R. 1—Court should not 
.appoint receiver simply because it is con¬ 
venient—But it should make such appoint¬ 
ment for protection of rights or prevention 
•of injury according to legal principles. 

The words *' just and convenient ” do not 
mean that the Court is to appoint a receiver 
simply because the Court thinks it convenient, 
but they mean that the Court should make 
the appointment for the protection of rights 
or prevention of injury according to legal prin¬ 
ciples. A simple contract creditor who has 
no specified charge or no right to be paid out 
of a specified sum cannot in general ask for 
the appointment of a receiver. [P 611 C 2] 


Where, therefore, in a suit for recovery of 
arrears of rent and cesses based on an ijara 
patta with a prayer for ejectment under 
6. 66 (2)j Ben. Ten. Act, the plaintiff applies 
lor the appointment of a receiver but is unable 
to make out a sufficient case for such appoint- 
menfi, the appointment should not be made : 
20 Mad. 255 and Owen v. Ueman, (1853) 4 
H. L. C. 997, Be/. [P 612 C 1] 

N.N. Sircar, Rupendra Kumar Mit - 
ter, Kapilendra Krishna Deb and* 1 Bijan 
Behary Mitter —for Appellants. 

S. N. Banerji, Atul Chandra Gupta, 
Be pin Chandra Bose and Jatindra Nath 
Sanyal —for Respondents. 

Judgment. This appeal has been 
preferred from an order refusing to ap¬ 
point a receiver. 


The suit in connexion with which tl 
application for appointment of a r 
ceiver was made was one for recover 
of arrears of rent and cesses with 
prayer for ejectment under S. 66, 01. (2 
Ben. Ten. Act. The claim was for tl 
years 1333 and 1334 B. S.. on the bas 
of an ijara patta granted to defendant 
in July 1927 for a period of six yeai 
from 1333 to 1338 B. S. The rent st 
pulated for in the ijara patta wa 
Us. 29,000 odd. The suit was ir 
stituted cn 14th May 1928. The claii 
was laid at Rs. 50,000 odd afte 
giving the defendants credit fc 
Rs. 20,000 which they had paid. 

Defendant 1 alleged that he was no 
liablo for the entire amount as he wa 
hampered in making collections on ac 
•count of the fact that the plaintiff 
themselves had not got their patt, 
from the Official Receiver before 3r< 
January 1928 and within a few month 
thereof they instituted the suit. I, 
opposing the application for appoint 
ment of receiver he further alleged tha 
ne had hypothecated as security for th« 
properties to the value o 
Rs. 45 OOO and shares in zamindaris 

she value of Rg. 5,000. 


The value of the security is disputed 
on the side of the plaiutiffg-appellants 
and they rely a good deal upon the fact 
which they alleged and was not contro¬ 
verted on the side of the defendants 
that the latter had made collections to 
the extent of Rs. 3,400 and had kept 
the money to thomselves. The plain¬ 
tiffs further say that rents for subse¬ 
quent years have also remained unpaid 
and that they themselves have got to 
pay a very large sum of money to the 
Official Receiver every year. 

Now there is an initial difficulty in 
the appellants’ way. There is some 
doubt as to whether S. 66, Cl. (2), Ben. 
Ten. Act, will be applicable to the case. 
But then assuming that it would have 
applied their pleader appears to have 
stated in the Court below that the 
prayer for khas possession was not be¬ 
ing pressed by them. We have been 
asked to read this admission as being 
limited to the forfeiture clause in the 
lease and .not to the prayer for khas 
possession under S. 66. Cl. (2), Ben. Ten. 
Act, made in the plaint. But as the 
admission referred to the first ground 
in the plaintiffs' affidavit filed on 8th 
May 1928, we are extremely doubtful 
as to whether this limited meaning 
can be given to the admission. If there 
is still a prayer under S. 66, Cl. (2), 
Bon. Ten. Act, the Court would be com¬ 
petent to entertain an application for 
the appointment of a receiver on the 
analogy of the decision in the case of 
KanicNaUi Panday v. Padmanund 
ctmgli {1). If however that prayer has 
really been given up an application for 
a receiver will scarcely lie. The words 
just and convenient ” have been taken 
from the Judicature Act, 1873 where 
the words are " just or convenient.” 
The latter expression has been held to 
mean just and convenient ” and it 
has been held that they do not mean 
that the Court is to appoint a receiver 
simply because the Court thinks it con- 
venient, but that they moan that the 
Court should make the appointment for 
protection of rights or prevention or 
injury according to legal principles. \ 
simple contract creditor who has no 

specified charge or no right to be paid: 

out of a specified fund cannot in g 0n . 

eial ask for the appointment of a re- 
(1) [1835] II Oal. 49G~ ~ 
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ceiver. In Owen v. Heman (2), at 
p. 1036, tho Lord Chancellor observed : 

“ Tha plaintiffs hero do not claim as specific 
appointees of any part of the defendants' sepa¬ 
rate estate. They are merely in the nature of 
general creditors seeking to obtain payment by 
a sort of equitable action of assumpsit or debt. 
In such a case it is a strong exercise of autho¬ 
rity to deprive the defendant, on motion, of 
property on whioh the plaintiffs have no speci¬ 
fic olaim in order that if they establish their 
claim as creditors there may be assets where¬ 
with to satisfy them." 

It has been also said : 

“ that slowness or inadequacy of the legal re¬ 
medies open to general creditors who have no 
lien on the defendants' property are not con¬ 
siderations that can move a Court of equity, 
in the absence of statutory authority, to inter¬ 
vene in their behalf, with the instrumentality 
of a receiver, to preserve the debtors’ property : 
Pomeroy's Equity Jurisprudence, Vol. 4, 
para. 1533.” 

There is thus a preponderance of 
authority so far as decisions of English 
and American Courts are concerned in 
support of the view that in the absence 
of statutory provisions to the contrary 
a general contract creditor before judg¬ 
ment is not entitled to a receiver 
against his debtor upon whose property 
he has acquired no lien. Under 0. 40, 
R. 1, Civil P. C., also the same view 
appears to have .been taken, and it was 
only when an appointment was validly 
made on the ground that the property 
was the subject-matter of the suit that 
it was allowed by the appellate Court 
to continue as a means of realizing the 
amount decreed against the judgment- 
debtor personally : Ramasami Naik v. 
Ramasami Chetty (3). 

We have also considered the merits 
and we find ourselves in agreement with 
the Court below in its view that a pro¬ 
per case for the appointment of a re¬ 
ceiver has not been made out, the more 
especially as the defence to the claim 
does not appear to be so frivolous as to 
require no investigation and as the de¬ 
fault of the defendant for the period 
'subsequent to the suit has no very 
great bearing on the question. On the 
materials before us, we are not satis¬ 
fied that circumstances exist in this 
case creating an equity on which alone 
|the jurisdiction to appoint a receiver 
arises. The appeal is dismissed with 
costs three gold mo burs. The applica¬ 
tion is dismissed. 

r.M./r.K. Aurea l dismissed. 

_ (2111853] 4 H. L. C. 9jfT 

(3) [1907) 30 Mad. 255=17 M. L. J. 201. 
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Mukerji and Mitter, JJ. 

Atab Sunarri —Plaintiff—Appellant. 

V. 

Talib Husain Mia and others— De¬ 
fendants—Respondents. 

Appeal No. 1363 of 1927, Decided on 
7th May 1929, from appellate decree of 
Second Sub-Judge, Sylhet, D/- 20th 
January 1927. 

(n) Limitation Act, Art. 47—Undivided 
share in property covered by order under 
S. 145, Criminal P. C, is not different pro¬ 
perty—Criminal P. C., S. 145. 

An undivided share of the property with re¬ 
gard to which there is an order under S. 145, 
Criminal P. C., cannot for tho purposes of 
Art. 47, be regarded as a different property, 

[P G14 0 1] 

(b) Limitation Act, Art. 47—Suit for par¬ 
tition of share in property title to which is 
extinguished for failure to sue within three 
years of order under S. 145 is suit for pos¬ 
session. 

A suiftor partition which seeks for partition 
of property or to have a share in it, the title 
to which has already been extinguished by 
reason of no suit having been instituted to re¬ 
cover possession within three years of tho 
order under S. 145, Criminal P. 0., and by 
virtue of Art. 145 of the Sohedule and of 3. 28 
of the Act, is another name for a suit for 
recovery of possession and a mere device to 
evade the provisions of the statute : A. I. & 
1921 AIL 92 ; 15 Bom . 299, Ref. [P 614 0 1} 

Birendra Kumar De —for Appellant. 

Broja Lai Cliakrabarti and Priya 
Nath Dutt —for Respondents. 

Judgment. —The appeal and oross- 
objection have arisen out of a suit for 
declaration of title and recovery of khas 
possession. 

The plaintiff’s claim shortly put was 
as follows : There were two brothers 
Wahedulla and Basiruddi each owning 
an eight annas share in the properties. 
By an amicable arrangement Basiruddi 
alone possessed the properties and sold 
them to the plaintiffs in 1320 B. S. In 
132L B. S. the plaintiff grew paddy on 
the lands but was not allowed to gather 
the crops and was 4 dispossessed by thn 
defendants acting in collusion with 
each other. He then instituted this 
suit on 15th May 1924. 

Defendant 1 is the son of Wahedulla 
and defendant 2 is the purchaser of tho 
properties from defendant 1. They 
claimed that defendant 1 «had received 
the properties as gift from Wahedulla- 
and Basiruddi. One of the defonces 
taken was the plea of limitation, it be¬ 
ing urged that there was an order under 
S. 145, Criminal P. 0., on llth February 
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1915 in favour of defendant 1 in respect 
of the properties and so the suit is 
•barred in view of the provisions of 
Art. 47 of the Schedule to the Limitation 
Act which provides for a limitation for 
three years for a suit to recover posses¬ 
sion of such property. 

The plaintiff subsequently amended 
bis claim restricting it to a 11 annas 
2 gandas 2 kara3 2 krantis which Basi- 
ruddi obtained by succession after 
Wahedulla’s death. 

The Courts below have upheld the 
plea of limitation and have given the 
plaintiff a decree only for an 8 gandas 
■3 karas 2 krantis share to which the 
plaintiff acquired title after the order 
under S. 145, Criminal P. C. 

The question involved in the appeal 
is the question of limitation. It has 
been urged that Art. 47 has no 
application to the suit as what forms 
the subject-matter of the claim is 
not the exclusive possession of the 
entire property covered by the order 
under S. 145, Criminal P. C., but joint 
possession of only a share of it. The 
question, we may say at once, is not one 
altogether free from difficulty. The 
case relied on most strongly on behalf 
of the plaintiff-appellant is that of 
Parashram Jethmal v. Rakhma (l), 

t 1 ca9e Tvore as follows : 
In 1864 A sued his cosharer B in the 

Mamalatdar s Court for possession of 
certain land and obtained a decree. In 
1874 B got possession of the land by 
inducing the tenants to attorn to him. 
In 1880 A conveyed the land to C who 
ui 1886 sued B to obtain possession. 
Two propositions were laid down in the 
decision of that case. One was that on 
the expiry of three years (nnder Cl. 7 
b. 1, Lim. Act 14, 1859) B could not 
have sued to assert his title to the land 
comprised in the Mamlatdars order but 
nevertheless B's title to the land was 
not thereby extinguished. As regards 
this proposition, as is well known, the 
view of this Court has not been quite 
the same as that of the Bombay High 
Court, so far a3 the effeot of Act 14, 
1859, is concerned ; but with this we 
ore not concerned in the present case. 
Ahe other proposition was 

-JSf » tor the partition of property com- 
th ? Mamlatdar’s order is not pro- 
p erly designated as a su it to recover such pro- 

U) [1890] 15 Bom, 299. 


party ; and whether that property is the only 
one of which a partition is claimed, or whether 
it is only one cf such properties i3 not a mate¬ 
rial question in this connexion.'* 

This case is a clear authority in the 
appellants’ favour and the question 
before us is whether we should follow 
it. This decision purported to approve 
of two earlier decisions of the same 
Court— Bhatjuji v. Aniaba (2) and Shiv- 
ram v. Narayan (3). In the first of 
these cases it is not clear what the 
exact nature of the order of the Mam. 
latdar was ; in the second case it was 
an order rejecting the plaintiff’s claim 
to separate possession on the ground 
that there was a partition. What how¬ 
ever is clear is that Westropp, C.J., who 
was one of the Judges in both the cases 
observed roundly in the second case 
that : 

following the decision in Bhajuji v. 
Aniaba (2) we hold that Art. 40, Sch. 2, Act 
9, i87l (corresponding to Art. 47 of the present 
Limitation Act) is not applicable to a suit for 
partition.” 

The decision in Jethmal v. Rakhma 
Cl) is therefore strictly supported by 
these earlier two decisions. The obser¬ 
vations as regards the property being 
the sole one or one of several was neces¬ 
sitated by an argument which sought to 
distinguish the earlier decisions from 
the one then before the Court, but those 
observations need not detain us. The 
principle enunciated in these cases, and 
in the earliest of these cases specifically 
came in a later case before the Bombay 
High Court, namely that of Bhimappa 
v. Irappa (4) in which Art. 11, Lim. 
Act, 1877, fell to be construed. Chandra* 
varkar, J., while ho was able to dis¬ 
tinguish the case before him as one to 
which the principle should not apply, 
spoke approvingly of it in these words : 

But a suit for partition, in which the pro¬ 
perty comprised in the Mamlatdar’s decree la 
brought into tho hotchpot, is not a suit for tho 
recovery of that property. It is a suit for the 
recovery of such share as the plaintiff may got 
on partition. The mere fact that tho property 
comprised fn the Mamlatdar’s decree is inclu¬ 
ded in the subsequent suit for partition does 
not mako tho properties in both identical. In 
tho eyo of the Jaw tho property of which ox- 
2.“?i ve n Possession was sought in the Mamlat- 

TOhinh° 0Ut v 19 . d,fle , rent from the property of 
Snt h tltl« har ^ i* claimed on the ground of 

•'' A“ d li *5 only ftn a «ident that tho 
plaintiff in the partition suit may get the for¬ 
mer property allotted to his share’.’ 


(3) [1880] 5 Bom. 25. • 

8) [1880] 5 Bom. 27. 

(4) [1902] 26 Bom. 116=3 Bom. L. R. 594 
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The learned Judge evidently was not 
shown the decision in Jethmal v. 
Rakhma (l) in which Telang, J., had al¬ 
ready hold that the question whether 
it was the sole property or only one of 
a number was of no importance. Be 
that as it may, the authorities to which 
we have referred are clear and it is no 
use trying to distinguish them or ex¬ 
plaining them with words that are not 
to be found therein. 

We are however of opinion that to 
hold that an undivided share of the 
property is for the' purposes of the 
article to be regarded as a different 
property however catching the argu¬ 
ment may bo will lead to immense 
complications to which similar consi¬ 
derations not only in the construction 
of this but also of other articles of the 
j Act would apply. We are also of opi¬ 
nion that a suit for partition, which 
seeks for partition of property or to 
have a share in it, the title to which 
has already been extinguished by reason 
of no suit having been instituted to re¬ 
cover possession within three year3 of 
the order under S. 145, Criminal P. C. 
and by virtue of Art. 47 of the Schedule 
and of S. 28 of the Act, is another name 
for a suit for recovery of possession and 
a mere device to evade the provisions of 
the statute. The principle that the 
greater includes tho less has been adop¬ 
ted in construing articles pari materia 
with Art. 47, e. g., Art. 11-A : Gan pat 
Iiai v. Hussaini Begam (5). We are 
accordingly unable to follow the pro¬ 
position enunciated in the Bombay cases 
cited above. 

As regards tho cross-objection we are 
not impressed with the argument that 
S. 43, T. P. Act, has no application. 

We affirm the decision of the Courts 
below and dismiss the appeal and the 
cross-objection but with no order as to 
costs. 

V.B./r.K. Appeal dismissed. 

(5) A. I. Rri921 All. 92=60 I. C. 90b. 

A. I. R. 1930 Calcutta 614 

Mukerji and Guha, JJ. 

Sailendra Nath Ghose and others — 
Decree-holders—Appellants. 

v. 

Surendra Nath De and another —Judg¬ 
ment-debtor—Respondents. 

Appeal No. 354 of 1928, Decided on 
3rd December 1929, 


v. Surendra Nath 1930 

(a) Civil P. C., O. 21, R. 16—Legal repre¬ 
sentatives of deceased decree-holder are 
transferees by operation of law—Applica¬ 
tion by them for execution lies only to 
Court passing decree. 

Tho legal representatives of a deceased 
decree-holder are transferees of the decree by 
operation of law within the moaning of 0. 21, 
R. 16 and as such an application by them for 
execution lies only to the Court which passed 
the decree : 1G Cal . 355 and A. I. R. 1924 Cal. 
661, Ref. [P 615 Cl] 

(b) Civil P. C.. O. 21, R. 16-Death of 
decree-holder after transfer of decree for 
execution—Legal representatives may apply 
to Court passing decree for fresh execution 
or may apply to executing Court carrying on 
proceeding, subsequently producing neces¬ 
sary order under O, 21, R. 16—Failure to 
produce order does not vitiate application- 
irregularity may be acquiesced in or waived 
by judgment-debtor. 

Where a decree-holder dies after the transfer 
of his decree to another Court for execution, 
his legal representatives may either apply to 
the Court which passed the deoree for fresh 
execution after bringing their names on record 
cr may apply to tho executing Court for carry- 
ing on the proceedings, subsequently producing 
from the Court which passed the decree, the 
necessary order under 0. 21, R. 16. Failure 
or omission to produce such an order does not 
vitiate the application to the executing Court. 
The irregularity may be acquiesced in and 
waived by the judgment-debtor. . 

The executing Court on an application by 
tho representatives of a decree-holder, substi¬ 
tuted their names in spite of objection by the 
judgment-debtors that only the Court passing 
the decree had power to do so. No appeal was 
taken from that order by a person who acquired 
an interest in- the judgmont-dobtor's pro¬ 
perty before the date of substitution and be 
took the same objection again in an applicar 
tion under S. 47. 

Held : that the order of substitution must 
be taken to have concluded the matter and 
was final : 27 Cal. 483 ; A. I. R. 1923 P. C. 
162 and 1 I. C. 57, Rel. on. [P 616 C 1] 

Bejoy Kumar Bhattacliarjec and De - 
beiidra Nath Bhattacharjee—ior Appel¬ 
lants. 

Amarendra Nath Bose and Hemanta 
Kumar Bose—~ for Respondents. 

Judgment.— This appeal was filed by 
one Lakshmi Mani Dasi, as decree-hol¬ 
der appellant against the judgment-deb- 
tor and a claimant one Surendra Nath 
De as respondents. The application for 
execution was filed by the original 
decree-holder. The decree was one for 
money passed by the High Court on its 
original side on 19th January 1925. 16 
was transferred for execution to the 
Court of the District Judge of Howrah, 
to which a certificate of non-satisfaction 
was sent by the High Court, original 
side. The execution petition was reg * 
tered in the Court of the Additional Di * 
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tricb Judge on 23rd August 1926. Under 
0. 21, R. 22, Civil P. C., notices were 
issued, and then notices under O. 21, 
E. 56, Civil P. C. In January 1927 the 
original decree-holder died. On 14th 
February 1927 the legal representatives 
of the deceased decree-holder being his 
three sons, all minors, represented by 
their mother Lakshmi Mani Dasi, en¬ 
tered appearance and prayed to be sub¬ 
stituted in the place of the said deceased. 
On 8th March 1928 the substitution was 
ordered in the presence of the judgment- 
debtor; On 2nd April 1928 one Suren¬ 
dra Nath Dey filed objection under S. 47, 
Civil P. C., alleging that he had a claim. 
An objection formulated in the following 
way namely that the decree-holder hav¬ 
ing died the heirs could* not be subs¬ 
tituted in the execution case, was urged, 
and the learned Judge, holding in view 
of O. 22, R. 12 the contention to be 
sound, ordered that the decree-holder's 
heirs must file a new application for 
execution and dismissed the execution 
case by an order dated 3rd May 1928. 
From this order the present appeal was 
taken. As already stated Lakshmi Mani 
who was not personally interested in 
the decree, but was only the guardian 
of her sons in the proceedings, filed the 
appeal on her own behalf. This was due 
to a bona fide mistake on the part of her 
legal adviser who was misled by certain 
certified copies that were placed before 
him. The appeal as originally filed is 
incompetent. It is dismissed. But in 
view of the exceptional oironmstances 
of the case we allow the heirs of the 
decree-holders to file a proper appeal 
now and the memorandum of that ap¬ 
peal being before us, and all the parties 
being represented therein, we have 
heard them. 

Orier 22, B !2, Civil P. C„ l. y , down 
that the provisions as to abatement of 
a smt or appeal in consequence of death 
or insolvency of a party do not apply to 

f^h < ?.? r0Ceeding9 - Ifc follov7S there- 
tore that the provision is for the benefit 

J? e *° r00 ' h ? der 0r his heira ancl 
he heirs need not take steps for sub- 

stitution This is clear from the deci- 

sion °f the Judicial Committee in the 

Pra^J K ^ aV j. N , a ( h 0oenka v ‘ Atlanta. 
„* asad ?\ n 9 h (D- There are two 
parses either of whioh may be availed 

(1) I-aTSV; ^ 17=88 l ' 482=52 

A. 188 —i Pat. 507, 


of by the heirs, that is to say, that they 
may apply immediately for carrying on 
the proceedings in execution of the 
decree, or they may apply for fresh exe¬ 
cution under 0. 2L, R. 16, Civil P. C.: 
Akhoy Kumar Talukdar v. Surendra Lai 
Pal (2). The contention that upon the 
death of an applicant for execution of 
decree that his legal representatives are 
not entitled to carry on the proceedings, 
and that their only remedy is to initiate 
a fresh proceeding, and that in the latter 
event they may be successfully met by 
the plea of limitation, was overruled in 
the case of Manmalha Nath Mitter v. 
Rakhal Chandra Teuary (3) (at d. 753 
of 14 C. W. NX 

The present case is however compli. 
cated by the fact that it was the decree 
of another Court, namely the High 
Court on its original side, that was 
being executed by the Howrah Court. 
In these oircumstances it has been con¬ 
tended on behalf of the judgment- 
debtors-respondents. that the appellants 
were bound to apply to the Court which 
passed the decree, namely the original 
side of the High Court, under O. 21, 
R. 16, Civil P. C. The appellants con¬ 
tend that this rule has no application 
in this case as it is not a case of trans¬ 
fer by operation of law, but this couten- 
tion cannot be upheld as transferee by 
operation of law includes the legal re- 
presentativos of a deceased decree-holder 
Oour Sundar v. Hem (l), Midnapore Ze. 
mmdari/ Co Ltd. v.Bhasaram Aland a l (5) 
of 51 Cal.). It has been held by 
this Court in a well-reasoned judgment 
by Bannerjee, J., Stevens, J, concurring 
that an application by the transferee of 
a decree for execution after substitution 
oi his name can be entertained only bv 
the Court whioh passed the decree, and 
the Court to whioh the decree has been 
sent for execution has no jurisdiction 
to entertain it : Amar Chandra v. Quru 
Prasanna, (6/. This decision has been 
approved by the Judicial Committee in 
the case of Kunwar Jany Bahadur v. 
Bank of Upper India Ltd. (7), in which 
however their Lordships point ed out 

(3) klbfsM 957=56 1 °‘ 3 ’ 8 - 

(4) [1889] 1G 0*1. 355. 

,5) &V£«°! 

(6) [1900] 27 Oal. 488. * 

‘' u m=3 L P J: sir* 109 L 0 - "»=» 
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that when subtitution is made by the 
executing Court of the legal representa¬ 
tives of a judgment-debtor deceased since 
the transfer of a decree it is an irregu¬ 
larity, but the irregularity may be 
waived by acquiescence, and when it 
has been waived, the party acquiescing 
cannot turn round and question the jur¬ 
isdiction of the executing Court. In a 
case where a decree-holder dies before 
the decree is transferred, the legal re¬ 
presentatives have to apply not really 
for substitution but to have their names 
brought on the record and to have the 
decree transferred for execution, a pro¬ 
cedure that appears to have been fol- 
fowed in the case of Jogendra Chandra 
Roy v. Sham Das (8). In a case where 
after the decree has already been trans¬ 
ferred 'the death takes place the same 
procedure may be followed or the legal 
representatives may apply to the execut¬ 
ing Court for carrying on the proceed¬ 
ings, and may subsequently produce 
from the Court which passed the decree 
the necessary order under 0. 21, R. 16, 
Civil P. C., and as has been held in the 
case of Monorath Das v. Ambika Kanta 
Bose (9), the failure or omission of the 
legal representatives to produce such an 
order from the Court which passed the 
decree at the moment of his application 
to the executing Court does not entirely 
.vitiate his application to the executing 
Court. 

To consider whether the irregularity 
that has occurred should be treated as 
fatal in the present case, we must bear 
in mind that the judgment-debtors took 
this precise objection on 10th February 
1927, and thereafter on 8th March 1928 
the executing Court made the order for 
substitution. The claimant Surendra 
Nath Dey purporting to have purchased 
the property on 12th February 1928 
took no appeal from this order and put 
forward the same objection in the same 
Court. In the circumstances the order 
of 8th March 1928 must be taken to 
conclude the matter. 

The appeal is allowed, but the appel¬ 
lants must pay .the respondents’ costs 
for the infructuous appeal that was at 
first filed, hearing-fee being assessed at 
5 gold mohurs. 

r.m./r.k. Appeal allowed . 


(8) [1009] 36 Cal. 543=1 I. 0. 168. 

(9) [1900] 1 I. C. 57. 


Mohit Krishna Kundu —Plaintiff- 
Appellant. 

v. 

Pranab Chandra Ghose and others — 
Defendants—Respondents. 

Appeal No. 275 of 1928, Decided on 
13th May 1930, from appellate decree 
of Addl. Dist. Judge, 24-Perganas, .D/- 
10th May 1928. 

(a) Partition Act (6 of 1893), S. 2— Appli- 
cation—Persons owning moities of zamindari 
and particular tenancy right can partition 
—Persons representing tenant's interests 
only cannot get order for sale under S. 2 
without zamindar's consent. 

Shareholders of different grades may sue 
for partition, because the right of partition 
exists when two persons are in joint possession 
of (and under permanent titles although those 
titles may not be identical. A shareholder 
however small may sue for partition of the en¬ 
tire property. But an application under S. 2 
of the Act contemplates a somewhat different 
sot of circumstanoes. There may be partition 
as between persons possessing one moiety of the 
property in zamindari right and other persons 
possessing the other moiety in permanent ten¬ 
ancy right. But if there is an application by 
the tenants representing only the tenants' in¬ 
terest, it would be anomalous -if that ‘Would 
give them a right to have a direction from the 
Court for the salo of the entire property, even 
though the zamindars were not willing: 37 
Cal. 918 (P. C.) and 24 Cal. 575 (F. B.) t Ref. 

[P 618 0 1] 

(b) Civil P. C., S. 100—Question of law. 

A new point*of law may be raised for the 

first time in second appeal. [P 618 0 1] 

(c) Partition Act (6 of 1893), Ss. 2 and 6 
—Property incapable of partition—Request 
for sale to highest cosharer bidder—Pro¬ 
perty should be given to highest bidder 
above price fixed by Court. 

In the plaint the plaintiff made a prayer that 
the commissioner might be empowered to award 
compensation to the parties making their re¬ 
spective shares equal. In a later petition the 
plaintiff prayed that the defendants' share 
might be sold to him. This was supplemented 
by a verbal prayer from the plaintiff’s pleader 
who asked that the property might be sold to 
that cosharer who should offer to pay the 
highest price. It was found that the subjeot 
matter of partition was incapable of partition.- 

Held: that the Court should direot the sale 
to be held among the plaintiff and the defen¬ 
dants and the property should bo given to that 
party who offers the highest price above the 
valuation of the Court: 7 I. C. 8S4 and A. 

1929 All. 448, Rcl. on. l p G19 O 1J 

Eira Lai Chakravarty and Ramendra 
Mohan Mazumdar—lox Appellant. 

Kali Kinkar Chakravarty, Rajendra 
Chandra Guha and Promode Kumar 

Ghose—lor Respondents. 

Judgment.— The plaintiff sues for 
partition in respect of a tank and some 
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lakheraj land. The contest i9 only with 
regard to the tank. It appears that 
a two annas share of the tank is at 
present held by defendant 1, and the 
remaining 14 as by the pro forma defen¬ 
dant 7. The plaintiff has obtained a 
permanent lease of 14 annas from de¬ 
fendant 7, and is building a house on 
the bank of the tank. In the plaint the 
plaintiff made an alternative prayer 
that if the division of the property can¬ 
not conveniently be made a direction 
might be given to the commissioner to 
compensate the ‘party who might get 
less than-what was due to his share. In 
his defence the defendant made a prayer 
that he should be allowed to purchase 
the share of the plaintiff in the tank. 
On 8th August 1927, when the suit was 
being heard, the plaintiff hied a petition 
offering to purchase the defendants’ 
share. 

It also appears from the judgment 
of the trial Court that, in moving 
the petition, the plaintiff’3 pleader asked 
that, if the prayer be not granted, the 
Court might direct that the tank might 
be sold to that cosharer who should 
offer the highest price above the valua¬ 
tion made by the Court. Both the 
Courts below agreed in holding in 
favour of the defence and gave a direc¬ 
tion that, on defendant l’s deposit¬ 
ing the value of the 14 annas share as 
made by the Court within a certain 
time he would be entitled to obtain a 
conveyance from the plaintiff. There 
was however some difference as between 
the two Courts regarding the money 
value of that share. The present second 
appeal is preferred by the plaintiff. 
Th 0 amount «of tho money value as 
fixed by the lower appellate Court of 
the 14 annas share is not now in dis- 
pute. But the appeal is pressed against 
the direotion that defendant 1 will get 
a conveyance from the plaintiff on his 
depositing the amount of the value of 
14 annas share. 

In coming to the above decision the 
Courts below have had recourse to the 
provisions of the Partition Aot, 1893. 
The learned Additional Judge has fur- 
ther held that, even apart from the 
Partition Aot, the defendants would be 
liable to a decision in their favour 
having regard to general principles. It 
appears that the plaintiff sought to 
rely on the case of Debendra Nath 


v. Earidas Bhattacharjee fl). But the 
learned Judge had distinguished that 
case by remarking that it stands on a 
different footing. That was a case in 
which the property in suit could not 
be conveniently divided. I may remark 
that in the present case there is no dis¬ 
pute that the tank in question cannot 
be conveniently divided. 

In the reported case it was held as 
follows: 

“ The proper -course therefore to follow is 
to direct a sale of the property among the 
cosharers; and it should be given to that 
share-holder who offers to pay the highest 
price above the valuation by the Court. The 
defendant cannot in our opinion be compelled 
to transfer his share at a valuation to the 
plaintiff merely because the latter happened 
to have possession of the property at the 
time when they commenced the present 
action.” 

In that case it appears that the plain¬ 
tiff did not choose to follow the pro¬ 
cedure laid down in the Partition Act 
of 1893 and therefore the ca3e was de¬ 
cided on general principles. I do not 
think that the learned Subordinate 
Judge was correct in holding that the 
reported case stood on a different foot¬ 
ing. The learned advocate on the other 
side has drawn my attention to the case 
of Basant Kumar Ghose v. Moti Lai 
Ghosh (2). There it is held that when 
it is inconvenient to divide a property 
it must be left in the possession 
of the person in occupation, and the 
other person who cannot conveniently 
get actual passession should be •com¬ 
pensated. In the present case no doubt 
the learned Subordinate Judge has found 
that the defendants have their home¬ 
stead very close to the tank. But he 
does not refer to the fact that the de- 
fendantslare only small cosharers,whereas 
the plaintiff is now entitled to by far the 
greater part of it. His case that he is 
building a house on the bank of the tank 
also has not been negatived. Therefore 
even on the equity of the case it does 
not seem to me that the defendants are 
entitled to decision in their favour on 
the alleged ground .that they, and not 
the plaintiff, are in possession of the 
tank. 

The next question, whether the Courts 
below were right in applying the!provi- 
sionsMjf the Partition Act, it is con- 

(1) [1911 7 I. 0. 844. ~ 

(3) [1907] 6 0. L. J. 8 n. 
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tended on behalf of the appellant that 
S. 2, Partition Act, 4, 1893 does not 
apply to the present case because the 
plaintiff is not a cosharer of the same 
grade as the contesting defendants and 
therefore he is not interested in the 
share of the property to the same extent 
as the defendants. S. 2, Partition Act, 
provides for a special procedure by 
which in place of partition of the pro¬ 
perty to which a cosharer is ordinarily 
entitled, there may be a sale of the 
property and rateable distribution of 
the proceeds, and the condition that is 
laid lown is that there must be a request 
by the shareholders interested to the 
extent of oae moiety at least. It seem3 
to me that the moiety here means 
moiety of the entire property vis a vis 
the other shareholders. No doubt share¬ 
holders of different grades may sue for 
partition, because the right of partition 
exists when two persons are in joint 
possession of land under permanent titles 
although those titles may not be iden¬ 
tical: see the cases of Lala Bhagwat Sakai 
v. Bepin Behary Milter ) and Himudri 
Nath v, Rhana Kamini Kanta Ray (4) a 
shareholder however small may sue for 
partition of the entire property. But 
an application under S. 2 Partition Act 
[contemplates a somewhat different set 
of circumstances. There maybe parti¬ 
tion as between persons possessing one 
moiety of the property in zamindari 
right and other persons possessing the 
other moiety in permanent tenancy right. 
But if there is an application by the 
tenants representing only the tenants’ 
interest, it would be anomalous if that 
would give them a right to have a direc¬ 
tion from the Court for the sale of the 
entire property even though the zamin- 
dars were not willing. In the present 
case the plaintiff's lessor has been maiie 
a party as proforma defendant 7, but he 
has not joined in the application for 
,the sale of the property. The learned 
advocate for the respondent has con¬ 
tended that this is a new point raised 
for the first time in the second appeal. 
|The point however is one of law : but in 
any case the applicability .of the Parti¬ 
tion Act has been discussed in the 
judgments of the Courts below. In the 
view that I take it seems to me that 

(3) [1910] 37 Oil. 913=7 I. 0. 519=37 I. A. 

193 (P. C.) 

(4) [1897] 24 Cal. 575=1 C. W’ N. 40G (F. B.). 


there was not a request by the co¬ 
sharers interested to the extent of one 
moiety or upwards vis a vis the contest¬ 
ing defendant 1 is not entitled to ask 
that the property be sold to him. 

Conceding that the Partition Act ap¬ 
plies to the present case, the next question 
is whether there was a request by the 
plaintiff as contemplated in S. 2 of the 
Act. In the plaint no doubt the plaintiff 
made a prayer that the commissioner 
might be empowered to award com¬ 
pensation to the : parties making their 
respective shares equal. In his peti¬ 
tion which was filed on 8th August 
1927 the plaintiff prayed that the defen¬ 
dants' share might be sold to him. This 
was supplemented by a verbal prayer 
from the plaintiff's pleader who asked 
that the property might be sold to that 
cosharer who should offer to pay the 
highest price. It is pointed out that 
this was not a request for a public sale 
of the property which is provided for 
by S. 2 read with S. 6, Partition Act. 
The Courts below have relied upon the 
case of Atul Chandra Kundu v. Bhusan 
Chandra Kundu (5). The facts of that 
case are no doubt in some respects 
similar, but it seems that there is a dis¬ 
tinction on a vital point, and that is that 
the plaintiff in that case made an alter¬ 
native prayer that the property should 
be sold to the highest bidder, that is to 
say, that there should be a sale under 
S. 6, Partition Act. The learned advo¬ 
cate for the appellant has drawn my 
attention to the recent case of Ram 
Prasad v. Mukundi (6). In that oase a 
house, which was the subject-matter of 
partition was found to be incapable of 
partition. The plaintiff asked the Court 
that the sale might be confined amongst 
the shareholders and the cosharer who 
offered the highest price might be given 
the house. .It was held that where 
the nature of the property is such that 
a division thereof amongst all the share¬ 
holders cannot reasonably or con¬ 
veniently be made and the parties are 
agreed that no division could be made, 
the Court should direct the sale to be 
held among the plaintiff and the defen¬ 
dants and the property should be given 
to that party who offers the highest 
price above the valuation of the Court. 
This isalso the decision in t he case in 

(5) A. I. R. 1926 Cal. ligO^Tl. 0. 690. 

(G) A. I. R. 1929 All. 443-11G I. 0. 851. 
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Debendra Nath v. Haridas Bhattacnarji 
(l) referred to above. In these circum¬ 
stances it seems to me that the Courts 
jbelow were not right in deciding the 
case in the way they have done. As 
Jmentioned already, even on the equity 
jof the case, it 3eems to me that the 
(plaintiff is entitled to a decision in his 
'favour and I think that the present case 
should be decided in accordance with 
the decision in Debendra Nath v. 
Haridas Bhattacharji (l) and Ram 
Prasad v. Mukundi (6). 

I therefore reverse the judgment of 
the lower Court of appeal and remand 
the case to the trial Court and direct 
that the valuation which has already 
been arrived at in respect of'the 14 annas 
share of the plaintiff must be taken as 
conclusive and that the Court should 
value the 16 annas of the property- 
in proportion to the valuation of 
the 14 annas share as already 
arrived at. The Court will then hold a 
sale of the tank amongst the plaintiff 
and tho defendants and deliver the 
property to the party who should offer 
the highest price above the valuation of 
the Court. The appeal is allowed accord- 
ingly, but in the circumstances of the 
case the parties will bear their own 
costs in this Court. Future costs will 
abide the result. I do not think that 
this is a fit case for further appeal 
under the Letters Patent. 

m.n./r.k. Appeal allowed. 
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Suhrawardy and Costello, JJ. 

Jasodha Kumar Dei/ — Defendant— 
Appellant. 

v. 

Kali Kumar Dey and others— Plain¬ 
tiffs—Respondents. 

Appeal No. 2193 of 1927, Decided on 
12th February 1930, against appellate 
decree of 2nd Additional Sub-Judge., 
Noakhali, D,‘- 2nd August 1927. 

Mortg«ge-Righti of mortgagee pur¬ 
chasing portion of mortgaged property. 

Where the mortg*goo purohaaes a portion of 
the mortgaged proporty tho determination of 
tho question whether tho wholo of tho mort- 
gage debt is ohargeablo on tho remaining pro¬ 
perty mortgaged depends on whether the mort- 
gagee purohased only tho oquity of redemption 

f* lu , e ? 1 t,ro intarest <•* ‘ho mortgagor and 
m the latter oaae no portion of the mortgage 
debt is extinguished: 22 All. 284 (F. B.); 22 
Bom. 804 (F. B.); 8 C. L. J. 92; 6 I. C. 8-12- 


23 All. 593 and 32 All. G12 (P. C.). Ref. 

[P 620 C 2. P 621 C 1] 

Ramdayal Dey and Mahendra Kumar 
Ghose —for Appellant. 

Satindra Nath Roy Choudhuri —for 
Respondents. 

Suhrawardy, J.—In this appeal the 
only question canvassed is whether the 
plaintiff mortgagee is entitled to sue 
for the entire mortgage-debt. The facts 
are that the defendant-appellant mort¬ 
gaged five properties with tho plain¬ 
tiff in Falgun 1327. In Chaitra follow¬ 
ing the defendant sold one of tho mort¬ 
gaged properties to the plaintiff for 
Rs. 200 and the plaintiff on the same 
day conveyed a piece of land belonging 
to him to the defendant for the sum of 
Rs. 200. The present suit is brought 
by the plaintiff for recovery of the 
entire mortgage debt from the remain¬ 
ing properties. The defendants con¬ 
tend that the plaintiff is not entitled to 
sue for the entire mortgage-debt bub is 
bound to allow proportionate reduction 
by the amount of the debt chargeable 
on the land which he has purchased 
from the defendant. Both the Courts 
below have overruled this objection. 

Now the principle of law which 
should govern a case like the present is 
firmly established by innumerable 
authorities. It is not necessary to refer 
to all of them except to the leading cases 
on the point. The point was carefully 
considered in the Full Bench deoision 
of tho Allahabad High Court in the case 
of Bishesuar Dayal v. Ram Sicarup (l), 
which followed the Full Bench decision 
of the Bombay High Court in Lakhmi- 
das Ramdas v.‘ Jhumnadas Shankar Lai 
(2). In that case the mortgagee had 
purchased one of the mortgaged pro-j 
parties in an auction sale in execution of: 
a deoree. It was contended there onj 
behalf of the mortgagor that the mort-l 
gageo should not throw the entirel 
burden of the mortgage debt upon the 
remaining property but was bound to 
allow proportionate reduotion from tho 
mortgage debt. It was held that if the 
mortgagee purohased the equity of re¬ 
demption he must allow proportionate 
reduction of the value of the property 
purchased by him; but where tho oir- 
oumstances under whioh tho purohase 
was made show that it was nm-rW»d 

(pb*) 22 AU ‘ 284== ' 190 °) Al W- N. 69 

12) [1893] 22 Bom. 304 (F. B.). 
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free from all encumbrances, the plaintiff 
can enforce his entire security against 
the remaining property. The Court 
further held that it was not necessary 
to say in that case whether the same 
result would ensue if the purchase by 
the mortgagee was made under a private 
contract with the mortgagor and not at 
auction. In Mutty Lai Pal v. Nanda 
Lai Neogy (3), the learned Chief Justice 
observed that no reason existed for 
making any distinction between the 
purchase at an auction sale and the pur¬ 
chase at a private sale. This question 
and the allied questions were fully 
discussed in Mir Eusuff Ali v. Pan- 
chanan Chatterji (4). The following 
principles seem to have been laid down 
in that case on a consideration of all 
the authorities on the subject: (1) that 
there is no distinction on principle bet¬ 
ween a private sale and an execution 
sale; (2) the real distinction as to the 
application of the law exists between 
a purchase of the equity of redemption 
and a purchase of the entire interest in 
the property; (3) if the circumstances 
show that the purchase by the mort¬ 
gagee was purchase of the entire in¬ 
terest free from all encumbrances, the 
mortgage debt will not be extinguished 
to the extent of the original charge 
borne by the property purchased. At 
p. 805 (of 15 C. W. N.) Mookerjee, J. 

lays down the law in these words: 

“ It is firmly sattled doctrine that as bet¬ 
ween the original parties the release of a part 
of the premises does not affect the lien of the 
mortgagee upon the residue which is bound for 
the whole debt. ” 

As that learned Judge was of opinion 
in the case before him that it was clear 
from the conveyance executed by the 
mortgagor in favour of the mortgagee 
that the property purchased was the 
entire interest in it and not merely the 
equity of redemption, the mortgagee 
was allowed to claim the entire debt 
from the rest of the properties. As the 
point has been fully discussed in that 
case it is not necessary to refer to all 
the authorities on the subject; but re¬ 
ference may be made to a case which 
went to the Judicial Committee where 
this point was also raised and discussed. 
In Bhora Thaltur Das v. Collector of 
Aligarh (5) the p oint w a s directly 

(3) [1908] 8 0. L. J. 92=12 C. W. N. 745. 

(4) [1911] C I. C. e42. 

(5) [1900] 28 All. 593=(190C) A. W. N. 150. 


raised. There a property was mort¬ 
gaged under the first mortgage and that 
property along with another was mort¬ 
gaged under the second mortgage. The 
mortgagee brought a suit on the first 
mortgage and purchased the first pro¬ 
perty. He claimed the entire debt from 
the other property and it was contended 
by the mortgagor that he could not 
claim the entire debt from the second 
property; but his mortgage debt was 
extinguished in proportion to the value 
of the property purchased by him under 
the first mortgage. It was held that 
the mortgagee was entitled to claim the 
entire debt from the second property. 
The case was taken on appeal to the 
Privy Council and the decision of the 
Judicial Committee is reported under 
the same name in Bohra Thakurdas v. 
Collector of Aligarh (6). This question 
was raised before the Privy pouncil but 
was not pressed. But their Lordships 
observed at p. 617: 

“ In the present case the appellant seeks to 
redeem ‘agrana* (the second property) upon 
payment of a proportionate share of the ^ 
Rs. 5,000; their contention being that as Nund 
Kishoro purchased one of the properties on 
which the mortgage debt was secured it was 
pro tanto satisfied and ‘agrana’ was only liable 
for the share legitimately chargeable on it. As 
M Kachaura M (the first property) was sold and 
purchased by Nund Kishore in execution and 
part satisfaction of the decree obtained on the 
prior mortgage of 1866, the Court in India pro¬ 
perly overruled the appellants’ contention 
which has not been pressed before this Board. 1 * 

Their Lordships of the Judicial Com¬ 
mittee were of opinion that the judg¬ 
ment of the High Court in India had 
properly overruled the contention of 
the appellant in these circumstances. 

The question therefore resolves ‘itself 
to this whether the purchase by the 
mortgagee of one of the five properties 
mortgaged to him was purchase of the 
equity of redemption or of the entire 
interest of the mortgagor in the pro¬ 
perty. The deed of sale of the property 
has been placed before us and we find 
nothing in it to show that the mort¬ 
gagee .purchased only the equity of re¬ 
demption. The property sold was 5 
gandas 10 kags and it was sold for 
Rs. 200 which seems to be a proper value 
of the land. The mortgagee sold to 
the mortgagor on the same date a piece 
of land measuring about 11* gandas for 
Rs . 200. That property was not snfr , 

(G) [1910] 32 Ali. 612=7 I. C. 732=37 I. A. 

182 (P. C.). 
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Ijecfc to any encumbrance, and if the 
price of the entire interest in the land 
measuring 11* gandas was Rs. 200 there 
!ig no reason to suppose that only the 
equity of redemption of the property 
purchased by the mortgagee would be 
jwortb the same amount. I have care¬ 
fully gone through the documentary 
evidence in the case and I agree with 
the view taken by the Munsif that with 
the consent of both the parties the 
entire interest of the mortgagor was 
sold to the mortgagee. The mortgagor 
by his conduct impliedly agreed by 
receiving the full value of the property 
that no portion of the mortgage debt 
would be extinguished by virtue of the 
purchase by the mortgagee. That be¬ 
ing so the mortgagor is not entitled to 
claim in this suit that a portion of the 
mortgage debt should be held to be 
pro tanto extinguished by the purchase 
of one of the properties by the mort¬ 
gagee. 

The appeal fails and is dismissed with 
costs. 

Costello, J.—I agree. 

V.B./fl.K. Appeal dismissed. 

A. I. R. 1930 Calcutta 621 

SUHRAWARDY AND COSTELLO, JJ. 

Ananta Lal Sarkhel— Defendant 1— 
Appellant. 

v. 

Soudamini Guha and others— Respon¬ 
dents. 

Appeal No. 2081 of 1927, Decided on 
20th March 1930, from appellate de¬ 
cree of Addl. Dist. Judge, Backerganj, 
D/- 16th July 1927. 

(a) Civil P. C., O. 6, R. 4—If party fail, 
to atk for particular, at the proper time 
he cannot afterward, be heard to ,ay that 
he wa, taken by (urprise. 

Where a general allegation of fraud is 
made whioh the defendant is not in a position 
to meet he ought to demand further parti¬ 
culars from the plaintiff. If he did not do so 
ho cannot u hs heard to say afterwards that 
under the general allegation of fraud evidonce 
was given of a nature whioh took the defence 

ty fM T 186 ' to tP 621 C 3, P 022 C 1] 

1859) S Sale V- ftW (Aet 11 of 

^ Section applies to suit, by 

defaulting purchasers. 

Section 33 has ,reforonce to suits whioh 
are brought by the defaulting purohasor or 
by persons claiming through tho defaulting 
purchaser. A person who has a substantial 
interest which is liable to bs affeotsd by the 
U fui n0t d l b , ar , red fro “ 'bringing a suit by 
i a <>M>^L n £ ^ oh a PP ear a In S. S3, Aot 11 
1659 :j7 C. W, N. BIT,Ref. [P 622 O 2,P 623 0 lj 


(c) Fraud—Fraud will vitiate any transac¬ 
tion—Bengal Revenue sale S. 33. 

If a suit for annulment of a revenue sale is 
based on a definite allegation of fraud, that 
of itself is sufficient to entitle the plaintiffs to 
the relief provided that the plaintiffs prove 
that fraud has been committed and that the 
plaintiffs’ right of residing in the lands has 
been adversely affected. (P 623 C 1} 

Brojolal Chakraburty, Jyotis Chandra 
Guha and Rakhal Chandra Bose —for 
Appellant. 

Sarat Chandra Roy Chaudhury and 
Prokash Chandra Majumdar —for Res¬ 
pondents. 

Costello, J. —The suit out of whioh 
this appeal arises was brought by a 
lady named Soudamini Guha and her 
sons to set aside the sale of a certain 
property which had taken place under 
the provisions of the Revenue Sale Law 
(Act 11, 1859). The plaintiffs claimed 
a decree for setting aside the revenue 
sale and in the alternative for a de¬ 
claration that the plaintiffs' right with 
regard to the land in question bad not 
been affected by the sale. The defen¬ 
dants were four in number and defendant 
4 was plaintiff's stepmother in that she 
was one of the wives of the plaintiff's 
father. The allegation made on behalf 
of the plaintiffs was that this defen¬ 
dant who possessed the property in 
question as a widow of tho plaintiff’s 
father and therefore had a life interest 
in it, in order to defeat the future 
right of plaintiff 1 and her family to 
succeed to that property had fraudu¬ 
lently conspired with the other defen¬ 
dants to bring about the sale of the 
land by making default in the 
payment of tho revenue charged 
upon it. The plaintiffs also sought to 
set aside the sale on the ground that 
certain provisions contained in S. 6, 
Act 11, 1859, had not been complied 
with in that tho property had not been 
actually advertised for sale and tho 
notice of the sale had been suppressed, 
or atnjny rato had not coma to the 
knowledge of the plaintiffs. The defou* 
dants pleaded that the allegations of 
fraud and collusion made in tho plaint 
were not very definitely specified and 
oertainly did not contain such parti¬ 
culars as allegations of fraud ought to 
contain. The learned advocate who ap¬ 
pears for defendant 1 made some ootn- 
plamfc on that point but I indicated to 
him in the course of tho argument that 1 
where a general allegation of fraud i 3 i 
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made which the defendant is not in a 
position to meet he ought to demand 
further particulars from the plaintiff. 
If he did not do so he cannot he heard 
to say afterwards that under the 
general allegation of fraud evidence 
was given of a nature which took the 
defence by surprise. In this particular 
case it is quite clear from the plaint 
that the plaintiff’s real allegation was 
that these defendants conspired to¬ 
gether with the object of bringing 
about a sale of this land in such a way 
that it could be purchased either by 
the lady who was a life-tenant or by 
somebody who was her benamidar or 
or nominee. It is clear that the allega¬ 
tion made against the defendants in 
substance was that the whole transac¬ 
tion was a fraudulent scheme for de¬ 
feating the reversioners and enabling 
the life-tenant to re-acquire the pro¬ 
perty either in her own name or in the 
name of somebody else in absolute 
ownership and thus to deprive the 
plaintiffs of their contingent interest in 
the property. The Court of first in¬ 
stance came to the conclusion from 
the evidence in the case and in the cir¬ 
cumstances that there was no room for 
doubt that : 

“tho sale had been brought about by the col¬ 
lusion and fraud of the defendants with a 
view to defeat tho plaintiffs of their just 
claim;” 

and that Court further came to the con¬ 
clusion that the fraud consisted in the 
deliberate suppression of the notice of 
sale proclamation and the subsequent 
purchase in the name of defendant 1. 
The Court found that in fact the sur¬ 
plus sale proceeds were taken back by 
defendant 4 who in collusion with de- 
dendants 2 and 3 had purchased the 
property herself though the ostensible 
purchaser was defendant 2; and the 
Court said that it follows from that 
that the purchase was really a pur¬ 
chase by the defaulting proprietor. The 
Court found accordingly that the sale 
was not binding as against the plain¬ 
tiffs and declared that the revenue sale 
of the land in question which was 
estate No. 905 of the Barisal Collecto- 
rate should be set aside and made a 
further declaration that the plaintiffs’ 
interest had not been affected by that 
sale. These conclusions were upheld 
.by the lower appellate Court which 
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dismissed the defendant’s appeal. The 
lower appellate Court in the course of 
its judgment said inter alia that it was 
clear from the acts of defendant 4 that 
her object was anyhow to 'prevent this 
property from passing into the hands 
of the reversioners and the Court came 
to the conclusion that there was a cons¬ 
piracy on the part of defendants 4 to 
bring about a sale of the property-We 
are of course bound by jthe findings of 
fact of the lower appellate Court and 
therefore this case must be dealt with 
on the footing that this sale was in fact 
brought about by fraud and conspiracy 
on the part of defendants 4. It is not 
necessary for me to emphasize the pro¬ 
position that fraud will vitiate any 
transaction. No authority is needed 
for that proposition. It has been laid 
down repeatedly by Courts t in England 
and in this country as well. There¬ 
fore the plaintiffs are entitled on that 
ground to succeed in the suit which 
they have brought. We accordingly 
do not think it necessary to discuss in 
detail the question whether or not 
there was in this particular case such a 
non-compliance with the provisions of 
S. 6 as would give rise to a right 
under the provisions of S. 33, Act 11, 
1859, to have the sale annulled. That 
section provides that no sale for arrears 
of revenue or other demand realizable 
made after the passing of this Act shall 
be annulled by a Court of justice except 
upon the grouud of it having been con¬ 
trary to the provisions of this Act, and 
then only on proof that the plaintiff 
has sustained substantial injury by rea¬ 
son of tho irregularity complained of; 
and no such sale shall be annulled 
upon such ground unless such ground 
shall have been declared and specified 
in an appeal made to the Commissioner 
under S. 25 of this Act. A suggestion 
was thrown out in the course of the 
argument before us that some at any 
rate of the grounds on which it is 
sought to have the sale set aside were 
not specified in the appeal which in 
fact was made to the Commissioner. We 
may point out that S. 33 only has 
reference to suits which are brought by 
the defaulting purchaser or by persons 
claiming through the defaulting par-; 
chaser. It does not appear upon the 
authority that a person who has a sub¬ 
stantial interest which is liable to be 
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affected by the sale is debarred from 
bringing a suit by anything which ap¬ 
pears in S. 33, Act •11, 1859 ; and 

in that connexion I would refer to the 
case of Jahnnovi Chaudkuri v. Secre¬ 
tary of State (1). We are of opinion 
however that the question whether or 
. jnot it can be said that the plaintiffs 
who are reversioners to this land have 
sufficiently substantial interest in the 
property in suit under the terms of S. 
33 is in the circumstances of this case 
immaterial, for the suit is based ou a 
definite allegation of fraud and 
that of itself is sufficient to entitle the 
plaintiffs to the relief, provided that 
the plaintiffs prove that fraud .has been 
committed and that the plaintiffs’ right 
.residing in them has been adversely 
Jaffected. It is manifest that # if this 
revenue sale were allowed to stand and 
the property sold to remain in the hands 
of the alleged purchaser then there 
was nothing further to be done. The 
rights of the plaintiffs as reversioners 
will be adversely affected because 
their right to tho succession will be 
entirely cut off. We are doubtful there¬ 
fore that where in effect a suit is not 
one under S. 33 but is one founded 
on fraud as this suit in substance is, it 
is competent to the Court to annul 
the sale in its entirety. AH that we 
are concerned with is to ensure that 
the defendants’fraud shall not adver¬ 
sely affect any right residing in tho 
plaintiffs. Without therefore defini- 
tely deciding whether in suits outside 
the scope of S. 33, Act 11, a revenue 
sale can be set aside, we are of opi¬ 
nion that for the purpose of this ‘case 
to safeguard the plaintiffs’ right and 
to give them all naoessary reliefs it is 
sufficient if we uphold the decision of 
the lower appellate Court to the extent 
that it confirms that part of the deci¬ 
sion of the Court of first instance de¬ 
claring that the plaintiffs’ interest has 
not been affeoted by the revenue sale. 

We accordingly allow.this appeal in 
part by setting aside so much of the 
aeoision of the two lower Courts as 
have the effect of setting aside the 
revenue sale of Estate No. 905 of the 
Barlsal Colleotorate. We accordingly 
direot that it be declared that the in¬ 
terests of the plaintiffs in that estate 
i bas not b een affeoted hv the raven no 
(1) [1903] 7 0. W. N. 377. 


sale in question. Having regard to the 
circumstances of this case and seeing 
that the plaintiff respondents in this 
appeal have maintained only the mate¬ 
rial part of the original decree of the 
Court of first instance declaring that 
their interest in the property has not 
been'affected by the sale, we think that 
the appellants ought to pay to the res¬ 
pondents their costs of this appeal and 
of the Courts below. 

Suhrawardy, J.—I agree. 

K.N./R.K. Order accordingly. 
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Rankin, C. J. and C. C. Ghose, J. 

( Mahant ) Murlidas —Plaintiff—Appel¬ 
lant. 

v. 

Baijnalh Das-Ramnath Das— Defen¬ 
dant—Respondent. 

Appeal No. 30 of 1929, Decided on 9th 
July 1929, from original order iu Execu¬ 
tion Case No. 68 of 1928. 

<?k a) <V V ‘ I P " C '-’ 73 ~Money paid to the 

oheriff in garnishee proceedings — Money 
becomes assets in the hands of Court.” 

Once money is paid to the Sheriff in garni¬ 
shee proceedings it becomes money paid into 

r™'r ,- a “- t I 0r Tk aSS9tS iD the ha,,ds 01 
Court within the meaning of S. 73. It is not 

any the less so because due to subsequent pro¬ 
ceedings the Sheriff is debarred from paying 

em.n a t“?-?Wk ln k tbo Accountant-General^ nc- 
count with tho bank. rp *01 r Q1 

(b) Letter. Patent (Calcutta), 

Judgment, meaning explained. 

The right of the appeal to tho High Court 

iS dS |7k 0n | C • 15 and whother or not the de¬ 
cision of the learned Judge appealed from is a 

judgment, depends upon whethor or not so far 
• Jt 1 Ai.° 3noerned ' bo fiDall y decided the 
which the^ppeal fa*based^'^' ^ qU6Sti ° n 

Ap^elUnk° S * ani J ' N ■ 

S. G. Roy for Respondents. 

Rankin, C. J.— In this case, it ap¬ 
pears that the present appellant ob¬ 
tained judgment against his judgment- 
debtors in 1925 for a certain sum of 
money. Thereupon, he proceeded to 
take garnishee proceedings in respect of 
a sum belonging to the judgment-deb- 
tors with the Allahabad bank. I n 
August 1928, the bank was ordered to 

P y azS?V Um ° f money into Court, and 

mnnnt h A V. g ° sfc > the bank deposited that 
money with the Sheriff. Thereupon 

certain proceedings were started by the 

tiff 8 Trn nt ‘ debt ° r9 - t0 reskrain fc be Plain¬ 
tiff from executing his decree. Th a 
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judgment-debtore set up that it was a 
fraudulent decree and, for some reason 
which I do not appreciate, obtained an 
order stopping the execution proceedings 
for a period of two months, the money 
being ordered to remain in the hands of 
the Sheriff. Within the two months, the 
judgment-debtors were ordered to insti¬ 
tute proceedings to have the fraudulent 
decree set aside. As a matter of fact, 
they never instituted any such proceed¬ 
ings. Then, on 24th August, some days 
after the money had been received by 
the Sheriff, the respondent before us 
brought a suit on three promissory notes 
and made an application for attachment 
before judgment of this money in the 
hands of the Sheriff. He got an order 
for attachment before judgment on 30th 
August and on 13th September, he ap¬ 
pears to have obtained an ex parte 
decree. On this, he proceeded to levy 
execution, getting an order for execution 
on 27th November. On 29th November 
the plaintiff applied in his suit and got 
an order for payment out to him of the 
money in the hands of the Sheriff. 
Thereupon, the present respondent ap¬ 
plied to the learned Judge, attacking 
that order, and the learned Judge set 
aside that previous order and made.the 
order which is now under appeal before 
us. 

The learned Judge may or may not 
have intended to decide the question as 
to the respondent’s right to rateable dis¬ 
tribution.; but the order which he made 
merely set aside the ex parte order pre¬ 
viously made by him in favour of the 
plaintiff and directed that the Official 
Referee should hold an enquiry and 
report as to who, under the provisions 
of S. 73 of the Code, were entitled to 
share in tho same fund and in what pro¬ 
portion; so that the actual order pro¬ 
nounced by the learned Judge in no way 
decided finally or otherwise the rights 
of - the respondent and the appellant 
inter se. The minute of the proceedings 
before the learned Judge is to this effect: 
“Order for rateable distribution. Counsel certi¬ 
fied. Previous for payment out sit aside.” 

It appears to me that, whether or not 
the learned Judge was of opinion that 
the present respondent was likely to suc¬ 
ceed before the Official Referee in esta¬ 
blishing his claim to rateable distribu¬ 
tion he did not finally decide that 
point. As the matter however is a 
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complicated one and has been argued 
before us, I propose to state my opinion 
on the question. As the matter will 
have to be decided by the Official Re¬ 
feree, it is just as well to give him what- 
assistance we can. 

It is quite clear that this money was 
received by the Sheriff on 20th August,. 
Under the provisions of the garnishee 
order, it is clear that the person, who 
is indebted to the judgment-debtor, is 
required to show to the Court why he 
should not pay or deliver into Court 
the debt due from or the property de¬ 
liverable by him to such judgment- 
debtor and if he does not do that and 
is adjudged to be liable so to do, then 
an order is made upon which execution 
can be taken. I have no doubt that 
when this money was paid on 20bh 
August to the Sheriff, that money was 
paid into Court and was "assets held 
by the Court" within the meaning of 
S. 73 of the Code. Now, a contention 
has been raised before us to this effect: 
that although there was no application 
for execution of the respondent’s decree 
before 27th November, nevertheless, 
under S. 73, the respondent is in time 

within the meaning of the words : 
‘‘before the receipt of such assets made ap¬ 
plication to the Court for execution." 

It has been contended before us that! 
as the judgment-debtor’s procedure 
resulted in the Sheriff being debarred 
from paying the money to the Account 
and General’s account with the bank the 
Court never received the money and 
consequently, from the point ’of view of j 
this case, you have assets held by the. 
Court before the Court has received the 
money. In my opinion that is a plain 
misconstruction of S. 73 whioh con¬ 
templates .the Court receiving certain 
assets and then proceeding to hold'them. 
In my judgment the Court received 
these assets when the assets were paid 
to the Sheriff on 20th August. That 
being so it is manifest that no attach¬ 
ment before judgment that could be 
obtained after that date in a proceed¬ 
ing between the respondent and the 
judgment-debtors could takeaway 
the execution creditor the rights tha 
he had under S. 73 of the Code or 
otherwise. In this case it would ap¬ 
pear that apart from the respondent 
there was no other person, who naa ap 
plied for execution of any decree witm 
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twelve years of the material date. 
Therefore, it is perfectly plain in my 
judgment, that in the end the respon¬ 
dent has got no case at all for interfer¬ 
ing with the execution that has been 
taken out by the present appellant. 

Having given that opinion upon the 
facts, as they are before us, I have now 
to consider the proper form of the order. 
It is reasonably clear that the right of 
appeal to us depends upon Cl. 15, 
Letters Patent and whether or not the 
decision of the learned Judge is a 
judgment depends upon whether or not, 
so far as he is concerned, he finally de¬ 
cided the rights of the appellant and 
the respondent as regards this [question 
of rateable distribution. In my judg¬ 
ment, having regard to the form of the 
order which is drawn up it is not pos¬ 
sible for us to say that he finally de¬ 
cided their rights. 

This appeal must, I think, be form¬ 
ally dismissed, both on the ground that 
it is incompetent and also, apart from 
that, on the ground that the appellant 
is not able to make out any grievance 
against the order so as to show that it 
is wrong. In the circumstances, how¬ 
ever, there will be no order as to the 
costs of this appeal. 

C. C. Ghose, J.—I agree. 

V.B./r.K. Appeal dismissed. 


A. I, R. 1930 Calcutta 625 
Full Bench 

Rankin, 0. J., and C. C. Ghose an 
Auckland, JJ. 

In the matter of N.'S, Mundy. 

Civil Ref. No. 12 of 1929, Decided o 
27th January 1930, made by Commr. c 
Income-tax, Assam. 

Income-tax Act, S. 4-Pereon’e claim ft 
•bare in capital given up for. consider! 
tion—Consideration is not income, 

If a man olaims an interest in the oapits 

? “Mines# and in the end reoeiveB a sum i 

he may have in tt 
. °* business, that Income is nc 
UAble to income-tax. The sum of money ! 
?°‘ j* 00 ! 11 ®* Profit* or gains" within the mear 
fng of S. 4 at all: A; I. B. 1929 Cal. 212, Dis 
■ [P 686 0 5 

‘ sa oram and Stuart Smith— for Peti 
tioner. ~ 

Satindra Nath Mukerjee — for 

UK's c[., . 
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Rankin, C. J.— This is a reference 
by the Commissioner of Income-tax. 
Assam, and the question arises whether 
or not a certain sum amounting to 
Rs. 55,000 paid in April 1926 by a 
Mr. Trotman to the assessee is liable to 
income-tax. 

It appears that Mr. Trotman in 1924 
was the owner of a business which he 
carried on under the style of John 
Smeal & Co. Mr. Mundy, the assessee’, 
was engaged by Trotman as an assis¬ 
tant in the business. It may be that 
the word “assistant" is not a quite suffi-- 
cient description and that Mr. Mundy 
might be described as manager; but 
Mr. Mundy began as a servant of 
Mr. Trotman and he had to begin with 
no interest save that of an employee in 
his master’s business. It appears that 
by 21st May 1924 Mr. Mundyj had been 
serving his employer so well that for a 
good many years past it had been under, 
stood between them that, although 
there was no formal partnership, he ■ 
had the position which Mr. Trotman 
described as “virtually that of a quarter 
shareholder in the business.’’ The 
reason of this was that Mr. Mundy was 
being remunerated, it would seem by 
25 per cent of the profits, and Mr. Trot¬ 
man held out to Mr. Mundy that he was- 
going to make a will, that he wished to 
convert the business into a limited liabi¬ 
lity company and to give Mr. Mundy a 
share. As to his intention to give 
Mr. Mundy this interest in this way there 
is evidence of a letter of 21st May 
1924 Trotman saying that he is putting 
his intention into writing so that 
Mundy might have a tangible guarantee 
of his position. Later on, it appears • 
that Mr. Mundy was taking up the- 
position that he had been given a right 
to a quarter interest in the oapital of 
this business, that he was a partner or 
at the worst was a person who had an 
enforoible agreement with Trotman to • 
give him the interest of a partner to • 
the’extent of'one-fourth share. Trotman 
was taking up the attitude: 

tKafr sm” ■ a *? at 1 tn ® r in *■«». It ia true 

I did Pro»>“ that I was going to convert 
tho buBlness into a limited oompany and give 

a q - art V 0i ! har ® 8 ‘ That has not 

do . n . a £nd>ou Mundy are not desirous any 
longer that I should do so.*' . .. .,. > 

■ Mundy was mainfcaininr that he had 
an even^higher right, namely a right tor- 
a - Qnwken - interest- iti tbs business 
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apart from any question of a lim¬ 
ited company. In that position 
Mundy made an offer to Trotman that 
he was willing to take Rs. 70.000 for 
his quarter share of the business and 
there is no doubt, on the terms of the 
letter, that he was claiming it not as an 
ex gratia payment but as a sum of 
money which he would take in lieu of 
what he alleged to be his right. Now 
Trotman in reply did not admit that 
Mundy had the right he claimed, but 
he said that just as he was willing to 
convert the business into a limited com¬ 
pany and give Mundy one quarter of the 
shares, so in lieu of that he was will¬ 
ing to let Mundy have Rs. 60,000, i. e., 
to give in cash what he had expressed 
willingness to give in kind. This offer 
was accepted in a letter in which 
Mundy said: 

“ I am willing to aooept your oifer of 
Rs. GO,000 in payment of my quartsr shire of 
the business." 

Now, the Commissioner of Income-tax, 
Assam, was, in the hrst instance, the 
authority to find upon all necessary 
questions of fact. It is quite true that 
he has found that Mr. Trotman’s letters 
only amounted to an agreement that, if 
the business was converted into a limi¬ 
ted company, Mundy would have a quar¬ 
ter of the shares. He says the agree¬ 
ment might have been enforcible, but 
as Mundy did not in the end accept the 
offer of a quarter share in the company 
that matter ondod there. “Accordingly” 
says the Income-tax Commissioner “there 
is no partnership proved.” We are thrown 
back on the letter in which Trotman 
speaks of Mundy as having the position 
virtually of a quarter shareholder in 
the business. Thereupon, the Income- 
tax Commissioner goes on to say: 

"In my opinion, this doe3 not constitute a 
saleable interest; and the piyment by Mr. Trot¬ 
man was an ex gratia piyment to Mr. Mundy 
in consideration of the facts that the latter had 
served him long and well." 

Now, in my judgment, the Income-tax 
Commissioner misdirected himself in law 
in holding that, upon these findings of 
fact, this payment was for tax purposes 
to be regarded solely as an ex gratia 
payment to Mr. Mundy in consideration 
of the fact that the latter had served 
him long and well. It may be quite 
true that Mr. Mundy had no right of ' a 
partner; but he certainly was claiming 
ito have that right and he was claiming 


upon grounds which, as far as I can see, 
may well have had some foundation. 
The letter accepting Rs. 60,000 wa 3 a 
letter accepting it in payment of my 
quarter share of the business.” We 
have to look at this sum and determine 
the nature and character of the receipb 
from Mr. Mundy’s point of view. He, 
not Mr. Trotman, is the assessee. How 
and for what did Mundy receive or ac¬ 
quire the money? He got it by pressing 
and then compromising a claim to a 
partnership which claim was no doubt 
fairly formidable or the sum of Rs. 60,000 
would not have bean given in exchange 
therefor. It seems to me that the In¬ 
come-tax Commissioner thought himself 
obliged on the correspondence to hold 
this to be an ex gratia payment in con¬ 
sideration of the fact that Mr. Mundy 
had served Mr. Trotman long and well, 
merely because he could not find that, 
in point of fact, there was a right of a 
partner in Mr. Mundy. In so doing I 
think the Income-tax Commissioner has 
misdirected himself and I am clear that, 
on this correspondence alone, Mr. Mundy 
took this money in satisfaction of his 
claim to be entitled to a quarter share 
in the business. It seems that there 
was a suit between the parties in which 
an issue was framed: 

"Did the plaintiff Mundy heoorae partner 
with the defendant from April 1924." 

Now, this payment of Rs. 60.000 was 
in settlement of Muudy’s claim. That 
being so, it appears to me that we have 
to consider whether such a payment is 
‘income, profits, or gains” at all within 
the meaning of the Income-tax Act. If 
a man claims an interest in the capital 
of a business and in the end receives 
Rs. 60,000 in satisfaction of all claims 
he may have in the capital of the busi¬ 
ness, is that income liable to income- 
tax? In my opinion it is not liable to 
income-tax and for the same reason 
that withdrawal of capital from a firm 
would not be liable to income-tax. We 
have not had the matter argued by 
learned counsel for the assessee at any 
length; but I may say that, if the as- 
sessee’s case had depended upon his 
showing that the payment was within 
Cl. (7), sub-S. (3), S. 4. as at pre¬ 
sent advised, I should have though 
that the piyment being one arising oilt 
of business that clause did not apply- 
I am of opinion that the sum of money, 

ei\o o»:ei 
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here concerned is not “income, profits, 
or gains” within the meaning of S. 4 
at all. 

A recent case, In re Turner Morrison 
k Co. Ltd. (l) ha9 been cited to us on 
behalf of the Commissioner of Income- 
tax. That case appears to have been 
decided under Cl. (7), sub-S. (3), 
S. 4, and other arguments appear to 
have been addressed to the Court upon 
the question whether the sum of money 
there fell within S. 10, or S. 12. Income- 
tax Act. I do not observe that the case 
was argued upon the footing that the 
payment in that case was of a character 
such as would prevent it from being 
income, profits or gains" at all within 
the meaning of the Income-tax Act. I 
think the special circumstances of that 
caso probably account for the fact that 
this aspect of the question was not 
dealt with in the judgment.. It appears 
from the terras of the Articles of Asso¬ 
ciation of the company that the manag¬ 
ing agents had to take whatevor remu¬ 
neration the company would agree to 
in its annual meeting. In the course of 
a year the company went into voluntary 
liquidation and, iu these circumstances, 
assuming that there was no other reason 
why the managing agents should not 
make a claim for wrongful dismissal, it 
is obvious that they would have some 
diuiculty in recovering much by way of 
damages for wrongful dismissal if their 
remuneration after doing the work wa 9 
entirely in the hands of their em- 
ployers. It would seem that as the 
company was being wound up, a large 
sum of money was paid to the manag¬ 
ing agents, a sum considerably in oxcess 
even of the remuneration which had 
been paid for a whole year in either of 
the preceding years; and, in these cir¬ 
cumstances, it is perhaps not altogether 
to be wondered at that the sum of 
money in that case was dealt with as a 
question of ex gratia payment made to 

If® “Sents in consideration of 

the fact that they were losing their ex¬ 
pectation of continuing to do business 
as the managing agents of the company, 
u any case that matter is not on all 
fours with the question with which we 

?h?n^ re conoarna<J - H I am right in 

thinking, upon the correspondence in 
-mHgg gpt ease that R s. finnnn was 
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paid and received in satisfaction of a* 
bona fide claim on the part of the as- 
sessee to be entitled to an interest in 
the capital of a certain business, it does 
not seem to me that that is liable to 
income-tax. 

Accordingly tlie question propounded 
to us should in my opinion be answered 
in favour of the assesseo. The question 
is not perhaps very happily worded: 

“Was the Income-tax Officer correct in hold¬ 
ing that tbe applicant’s interest in the business 
did not amount to a partnership or to such an 
interest as would entitle the Income-tax De¬ 
partment to regard money received in exchange 
lor it 59 a capita] receipt and not incomo." 

In my judgment, as to the latter part 
of that question, the Income-tax Officer 
was not correct. Whether Mr. Mundy 
had or had not a right to a quarter in¬ 
terest in this business, if he received 
the Rs. 60,000 iu satisfaction of a bona 
fide claim that he was entitled to a 
quarter interest in the capital the 
money so received is not taxable. The 
assessee will have his costs of this re¬ 
ference. 

C. C. Ghose, J.—I agree. 

Buckland, J.—I agree. 

M.N./r.k. Reference answered. 
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Rankin, 0. J., and C. C. Ghose and 
Buckland, JJ. 

In re Satyendra Mohon Roy Chow- 
dhury aud others. 

Civil Reference under S. 66 (2), In¬ 
come-tax Aot.Decided on 5th May 1930, 
made by Commissioner of Inoome-tax, 
Calcutta. 


(*) Income-tax Act, S. 34—Asscitee ha* 
right to reopen assessment before be¬ 
coming liable to further tax—Court cannot 
consider injustice or administrative incon¬ 
venience—Interpretation of §tatute-~Duty of 
Court. 

Sootion 34 docs not point to an intoutiou to 
givo to tho nssoasoo a right to roopen the wholo 
assessment before boing rendored liable to fur¬ 
ther tax* It is not for tho Court to determine 
whether the administrative inconvonionoe en- 
tailod bv such a right would bo muoh or llttlo. 
or whether it would afford any sufUoiont rea¬ 
son for refusing to tho aasesaoo a right to re¬ 
open the wholo mattor. Nor ia it for the Court 
to consider whqthor there ia any real iniuatloo 
or inconvenience in refusing this right to an 
assesses who has failed to make a rotnfn. 

•how that income has not escaped—la* 
nested under wrong head Is not no- 


* 
can 
co mo 
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cessarily escaped assessment—Other income 
highly assessed is no defence. 

It is always open under S. 31 to an assessee 
to show in any way he can that the income, 
profits or gains alleged to have escaped assess¬ 
ment have not in truth and in fact escaped 
assessment, and for this purpose it is not true 
that income, profits or gains hive necessarily 
escaped assessment because they have not been 
assessed under the right head. But if it is once 
3hown that income has escaped assessment, the 
assessee cannot under S. 34 resist proceedings 
to assess it merely by showing that other in¬ 
come, profits or gains have been assessed at 
too high a figure. [P 630 C 2] 

Atul Chandra Gupta and Bimal Chan¬ 
dra Das Gupta —for Assessees. 

Advocate-General and Radha Binode 
''Pal —for Commissioner of Income-tax. 

Rankin, C. J.—The assessees are a 
'Hindu undivided family and for the 
year 1926-1927 an assessment to income- 
tax was made upon them under S. 23, 
Cl. (4), upon the footing that they had 
made default in rendering a return of 
income and submitting accounts. The 
Income-tax Officer making the assess¬ 
ment to the best of his judgment, asses¬ 
sed upon a total income of Rs. 17,950, 
under the following heads: Money-lend¬ 
ing business, Rs. 11,155; property, Rupees 
1,795; other sources, R 3 . 5,000; making 
in all Rs. 17,950. In connexion with 
the assessment for the next year, 
namely, 1927-1928 the assessees pro¬ 
duced certain accounts from which the 
Income-tax Officer was of opinion that 
in the previous year income under the 
fheads business and property had par¬ 
tially escaped assessment. Accordingly, 
under S. 34 of the Act, he issued a notice 
stating that ho had reason to believe 
that their income from money-lending 
and house ] property, chargeable to in¬ 
come-tax in the year ending 31st March 
1927, had partially escaped assessment 
and that he proposed to assess the in¬ 
come that had escaped assessment and 
requiring the assessees to deliver a re¬ 
turn of their income from all sources 
chargeable to income-tax during the 
said year. In compliance with this 
demand, the assessees filed a return 
showing that their income chargeable 
in the said year was: (a) from money¬ 
-lending business, Rs. 28,287-11-0; (b) 
from house property, Rs. 1,365, (c) from 
other sources, Rs. 281; making a total of 
Rs. 29,933-11-0. Upon the basis of this 
return, and after an examination of the 
accounts, the Income-tax Officer re- 
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assessed the petitioners a3 follows: 
business, Rs. 28,787; property, Rs. 3,071; 
other sources, Rs. 5,000, as originally 
assessed; making a total of Rs. 36,858. 
It will be seen that as regards money- 
lending business the Income-tax Officer 
has raised the assessment from Rupees 
11,155, to Rs. 28,787; and as regards 
property from Rs. 1,795 to Rs. 3,071. 

Upon the present reference the deci¬ 
sion of the Income-tax Officer is not 
challenged as regards these items. What 
is contended by the assessees is that the 
Income-tax Officer was wrong in think¬ 
ing himself entitled to repeat the origi¬ 
nal assessment under the heading “other 
sources” at the figure 5,000. The con. 
tention which they seek to raise is that 
the Income-tax Officer, acting originally 
to the best of his judgment under S. 23, 
Cl. (4), assessed them under the head 
“other sources” at a figure whioh was 
much too high, that he had wrongly 
assumed that a certain portion of their 
collections from their zemindaries was 
chargeable to income-tax, whereas in 
fact a much smaller portion was so 
chargeable, a great bulk of this revenue 
being agricultural. 

The income-tax authorities have held 
that this contention cannot be raised in 
the present proceedings under S. 34; 
that these proceedings were for the pur¬ 
pose of assessing income from money- 
lending business and house property 
which had partially escaped assessment; 
that the question whether the assessees' 
collections from their zemindaries are 
or are not, tc the extent claimed, agri¬ 
cultural income, has nothing to do with 
the question whether the original as¬ 
sessment was too low in respect of their 
money-lending business or their pro¬ 
perty, i.e., buildings or lands appurte¬ 
nant thereto: cf. S. 9. 

The question which has been referred 
to us is stated as follows: 

"When an assessment mado under 3. 23 (4) 
of the Act, is reopened under S. 84 by reason 
of the income from certain specified heads 
having been assessed at too low a figure, and 
proceedings are taken for the purpose of in¬ 
creasing the assessment, is it open to the as- 
sossee to show that his income under other 
heads had been assessed at the original assess¬ 
ment at too high a figure and that suoh assess¬ 
ment was unwarranted by law?” 

The Commissioner of Income-tax is of 
opinion that S. 34 provides for the as¬ 
sessment to inoome-tax of profits or 
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tgains which have escaped assessment 
■in any year or which have been assessed 
afc too low a rate; that it gives no gene¬ 
ral powers of revision to the Income-tax 
■Officer and that the Income-tax Officer 
cannot reopen the assessment of the in- 
■come, profits or gains on an assesses 
from any source in respect of which he 
has no reason to believe that the assessee 
has been under-assessed. In his view, 
it appears to be the intention of the Act 
that general powers of revision should 
only be exercised by the Commissioner 
-acting under S, 33 and that the powers 
of the Income-tax Officer under Ss. 34 
and 35 are strictly limited by the terms 
of the sections themselves. 

Mr. Gupta, for the assessees, has con¬ 
tended that S. 34 says nothing about 
heads of income or souroes of income. 
-Accordingly, he contends, that one has 
"to look at the total assessment before 
one can decide whether any income has 
escaped assessment, while not disputing 
that steps taken under S. 34 cannot give 
rise to a right in the assessee to make a 
•claim for a refund, and that the income- 
tax authorities may at any time abandon 
•the proceedings under this section, he 
•contends that such proceedings entitle 
the assessee to show that while income 
under one head may have escaped assess¬ 
ment, income under another head had 
been over-assessed; in other words, that 
the whole assessment may be reopened 
at the option of the assesses who may 
■show what the real truth as to hia total 
income is. 

This controversy must be determined, 
df possible, upon the words of the sec- 
diion whioh are as follows: 

“If for any roason inoomo, profits or gains 
chargeable to income-tax has escaped assess¬ 
ment in any year or has been assessed at too 
low a rato, the Income-tax Officer may, at any 
-time within one year of the end of that year, 
serve on the person liable to pay tax on suoh 
income, profits or gains, or, in the oaso of a 
company, on the prinoipal officer thereof, a 
notice containing all or any of the require¬ 
ments whioh may be included in a notioe 
■under sub-3. (3), S. 23, and may prooeed to 
asBeBS or reassess suoh inoome, profits or gains, 
and the provisions of this Aot shall, so far as 
-may be, apply accordingly as if the notice were 

nofcioo lasaod under that subsection: 

Provided that the tax shall be oharged at the 
-rate at whioh it would have been charged had 
the inoome, profits or gains not esoaped assess- 
Jnent or full assessment, as the case may be.” 

The section begins by contemplating 
» case in whioh income, profits or gains 
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has escaped assessment and it says that) 
the Income-tax Officer may serve a 
notice upon the person liable to pay tax 
on such income. The notice may con¬ 
tain all or any of the requirements 
which may be included in a notice under 
S. 22 (2). The ultimate step is that the 
Income-tax Officer may proceed to assess 
such income. The words which have 
reference to a case in which income has 
been assessed at too low a rate may, 
for the present purposes, be disregarded 
as they refer to a separate type of case. 
Broadly speaking, as the section is ex¬ 
pressed, it deals with income which has 
escaped assessment and it provides how 
the Income-tax Officer may proceed to 
assess it. In the present case the asses- 
see’s income from their business is found 
to have been Rs. 28,787 of which all 
but Rs. 11,155 has escaped assessment; 
and their income from property is found 
to have been Rs. 3,071 of which the 
excess over Rs. 1,795 has escaped as¬ 
sessment. I do not think that it can 
be said in such a oase as this that the 
sums which represent the difference, 
i.e., Rs. 17,632 and Rs. 1,276, are nob in¬ 
oome which has escaped assessment be¬ 
cause the assessees have been charged 
too much in respect of the zemindar! 
collections. 

If the question of the zemindar! 
collections was in any way inter¬ 
mixed with the question of the pro¬ 
fits in the money-lending business, or 
the question of the assessee’s property 
within the meaning of S. 9 of the Act, 
the mere circumstance that it falls 
under a different head or is to be re¬ 
garded as a different source would not 
in my opinion, exclude it from consider¬ 
ation. It is not alway3 clear whether a 
particular income should be entered 
under one head or another. I know of 
no limits whioh can be laid down so as 
to prejudice the question whether any 
particular receipts have or have not 
escaped assessment, and I am not pre¬ 
pared to say that it is never open to an 
assessee to show, for this purpose, that 
his income under one head must be re¬ 
duced if his income under another head 
is to be enhanced. In the case before 
us however it appears to be clear 
enough that the extent to whioh the 
zemindari collections are exempt from 
income-tax as being agricultural inoome 
is not affeoted by, and has no bearing 
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upon the question of the profits of the 
business of money-lending or the ques¬ 
tion of the annual value of the assessee’s 
buildings and land appurtenant thereto 
of which they are the owners. In any 
event, the question which has been re¬ 
ferred to-us and argued before us as¬ 
sumes this. ■' 

On this footing I am unable to say that 
the language of S. 34 points to an inten¬ 
tion to give to the assessee a right to re¬ 
open the whole assessment before being 
rendered liable to further tax. It is not 
for the Court to determine whether the 
administrative inconvenience entailed 
by such a right would be much or little, 
or whether it would afford any sufficient 
reason for refusing to the assessee a 
right to reopen the whole matter. Nor 
is it for the Court to consider whether 
there is any real injustice or inconveni¬ 
ence in refusing this right to au assessee 
who has failed to make a return. Such 
considerations are questions of policy 
and debatable as such. As a matter of 
the true construction of this section it 
appears to me that if tho legislature had 
meant to say that if in any case it ap¬ 
pears to tho Income-tax Officer that an 
assessee has been assessed upon too low 
a figure or at too low a rate, the Income- 
tax Officer may issue a fresh notice 
under S. 22 (2) and may proceed to re- 
assoss such assessee afresh, the language 
employed would have been noticeably 
diff erent from that which we find in tho 
present section. 

It is clear that the initial duty of the 
Income-tax Officer is merely to assess 
the income which has escaped. If this 
bo right then I think that it would re¬ 
quire express words to confer on the 
assessee a right to reopen other and un¬ 
connected matters. It is true that there 
is no express reference in the section to 
sources or heads of income. But these 
will usually come into the question in 
favour of the assessee since the assess¬ 
ment order will usually assess him at a 
lump sum under each head, and in any 
case in which such an assessment has 
been made in default of a return of in¬ 
come or of production of accounts the 
assessee will thus be able to contest the 
whole assessment made under that head 
if it is afterwards said to be insufficient. 

It appears to me therefore that the 
question which has been referred to us 
must be answered against the assessees. 
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But I am not altogether satisfied with' 
the form in which it is expressed. In 
my opinion it is always open under 
S. 34 to an assessee to show in any way 
he can that the income, profits or gains 
alleged to have escaped assessment have 
not in truth and in fact escaped assess¬ 
ment, and for this purpose it is not true 
that income, profits or gains have neces-j 
sarily escaped assessment because they' 
have not been assessed under the right 
head. But if it i3 once shown that in-j 
come has escaped assessment, the as¬ 
sessee cannot under S. 34 resist proceed¬ 
ings to assess it merely by showing that 
other income, profits or gains have been 
assessed at too high a figure. 

The assessees must pay the cost of. 
this reference. 

C. C. Ghose. J.—I agree. 

Buckland, J.—I agree. 

M.N./r.K. Reference ansivered. 
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Rankin, C. J. and C. C. Ghose and 
Patterson, JJ. 

Barisal Rindan Saviiti— Plaintiff. 

v. 

Sital Chandra Mukhopaihya and 
another —Defendants. 

Civil Reference No. 3 of 1930, Decided 
on lGth June 1930, made by MunsiC 
Barisal. 

❖ ❖ Stamp Act (1899), S. 23—S. 23 doe* 
not cease to apply by reacon merely of fact 
that interest is compound interest. 

Interest is interest, howsoever tho amount bs 
computed or oilculated. Compound interest is 
just as much interest as simpls interest and is- 
just as much outitled to any benefit that S. 23 
gives to the subject. Therefore a stipulation 
in an instrument to pay compound interest 
need not be separately stamped as a separate 
agreement. [P 631 0 1]: 

Drojendra Nath Chatterjee and Sarish 
Chundcr Dutta—iov Plaintiff. 

Sarat Chunder Basak and Nasim AH 
—for the Crown. 

Rankin, C. J. — In this case the 
learned Mun9if of the Central Court of 
Barisal has through the District Judge- 
made a reference to this Court under 
S. 60, Stamp Act, 1899.^ ^ J 

The plaintiff company instituted two 
suits on two promissory notes as they 
are called payable on demand for 
amounts below Bs. 250 in each case and 
each of the documents sued upon was 
stamped with a stamp of one anna. The* 
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a stipulation in each the question proposed to us by saying; 
erest at the rate of that S. 23, Stamp Act, doe3 not cease tc 
per mensem and, at apply by reason merely of the fact that| 

mgali year, according the interest i3 compound interest. 

ipound interest, that There will be no order as to costs. 

inter eat; at Re. 1-8-0 C C Ghose> j _ r agre9 . 
sm with yearly rests. n t 

, the learned Munsif [ atterson J “ t 

sions of S. 23, Stamp B.v./R.K. Reference answered. 


•documents contain a stipulation in each 
case to pay interest at the rate of 
Re. 1-8-0 per cent per mensem and, at 
the end of the Bengali year, according 
to the rules of compound interest, that 
is to say, to pay interest at Re. 1-8-0 
per cent per mensem with yearly rests. 
The view taken by the learned Munsif 
was that the provisions of S. 23, Stamp 
Act, did not apply to compound interest. 
The provisions of S. 23 are that, where 
interest is expressly made payable by 
the terms of an instrument, such instru¬ 
ment shall not be chargoable with duty 
higher than that with which it would 
have been chargeable had no mention of 
interest been made therein. The point 
taken by the learned Munsif is that, 
while that is all very well as regards 
simple interest, compound interest is a 
different matter altogether and that the 
stipulation to pay compound interest 
should be separately stamped as a sepa¬ 
rate agreement not included within the 
provisions of . S. 23. In my view that 
opinion is entirely erroneous. Interest 
is interest, however the amount be com¬ 
puted or calculated. Compound interest 
is just as much interest as simple inte¬ 
rest and is just as much,-entitled to any 
benefit that S. 23, Stamp Aot, gives to 
the subject. On this point' therefore 
the reference myst be answered in 
•favour of the plaintiff and against tho 
view which the.Munsif has adopted. , 
Looking at tho instruments in ques¬ 
tion however it appears that each of 
thorn is attested by one ' fitness. .It 
further appears that, while the docu¬ 
ment creates an obligation to pay 
money, it is not in either cage so ex¬ 
pressed as to make the money payable 
to bearer or order. Accordingly the 
document, though in common parlance 
it may be called a hand-note or a promis¬ 
sory note, may be said for the purpose 

of the 8tamp Aot to be within the defi¬ 
nition of * bond.” That question will 
perhaps require to be considered by the 
Munsif. We refer him to suoh decisions 
>as will be found in Venku v. Sitaram (l), 
Reference under Stamp Act, S. 49 (2) and’ 
a Reference under Stamp Act, S. 46 (3). 
We however have not this question 
'before ns-nor have tfe the materials; for 
- deciding itj .lb is enough for us toans wer 

la) ffin $ §£'8^°^ L ' * 

48) [1835] 8 Mad. 87 (F.B.). 
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S. K. Ghose, and Bose, JJ. 

Salyakripal Bauerji —Petitioner. 

v. 

Satyabikash Bancrji —Opposite Party. 

Civil Revn. No. 315 of 1929, Decided 
on 25th Juno 1929, from order of Addli 
Snb-Judgo, 24-Parganas, D/- lSth’.Feb- 
ruary 1929. 

(a) Court-fess Act (1870), S. 15 —Court- 
fee i. payable on entire claim in *uit and 
not only on relief sought in review, 

Tho oourt-fees on the petition for review ig 
leviable on ths value of the entire claim in 
suit, and not on the value of th9 relisf sought 
for in the review proceedings. [P 632 O 2] 

• (b) Court-fees Act (1870), S. 15 and Sch. 1, 
Arts. 1 and 4- Plaint means plaint actually 
filed and resulting in judgment to be re¬ 
viewed. 

The words "the plaiut" in column 8 mean 
nothing else than tho plaint whhh wag 
actually filed and which has resulted in the 
judgment which is sought to be reviewed. Thor 
do not mean an imagiunrr plaint whloh might 
be filed at the time ol; the application for 
review and asking for tho same relief as in 
that application. Similarly, in the oase of a 
memorandum of appsal a reference to Art. 1 
would not support any other construction • 3 
O. W. N. 293 ; A. I. R. 1924 Cal. 881 and 31 
-4if. 294, Ref. ; 7 Mad. H. C. R.. App. 1 ; 
A. I. R. 1927 Mad, 360 and 4 Bom. 26, Diss. 

. ' !; [P.682 0 it 

(c)'Court-feet Act, Sch. 1, Arts. 1 and 4 
—Policy of legislature. 

The polioy of the legislature w%« ,fco pah a 
Clog on possible mala fido applications fon 
review. .-'[P 632 0 2) 

Brajalal Chakraoarti and Hiralal 
Chakmvarti —for Petitioner. 

Rupcndrakumar Mitra and Shyama -1 
prawina Mukcrji—io* Opposite Party.'. 

S.K.Ghose, J.—This rule arises out of, 
the following ciryamstances: As far backi 
as 1907, Title Suit No.Al of 1907 was in-' 
stituted in the First Court of theSubor-- 
donate Judge at Alipuv the rbliofaj 
claimed being partition' and ' accounts 
and the^vMne of the" suit being Rs. 5 
Ukha ed*. The present petitioner was- 1 
defendant 1 in that suit, suit ** J 

preliminarily deoreed by’ (the learned 

- •* ca u.aoe :ii/i l . ; .cT„ >■,*» 
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Subordinate Judge on 24th July 1903 
and by the High Court in appeal on 
17th August 1909. Thereafter two 
commissioners were appointed in suc¬ 
cession to take accounts. One of the 
claims of the plaintiff was with regard 
to Government promissory notes of the 
face value of Rs. 20,000. The defence 
was that certain notes had been sold by 
the plaintiff. The matter was duly 
investigated and the suit was finally 
decreed on 3rd April 1928, 21 years 
after its commencement. The defen¬ 
dants were held liable for Rs. 19,500 
in respect of the aforesaid G. P. notes. 
The final decree was for Rs. 95,000. The 
petitioner’s case is that since then he • 
has discovered new evidence which was 
not within his knowledge before. There¬ 
upon he filed an application for a review 
of judgment before the Subordinate 
Judge under O. 41, R. 1, and S. 151 of 
the Code with regard to the petitioner’s 
share of the said liability for.Rs. 19,500, 
valuing the petition at Rs. 10,000 and 
paying court-fees of the value of Rs. 
750 thereon. There was a preliminary 
objection to this application. The 
learned Subordinate Judge, after hear¬ 
ing the parties, held that the court-fees 
on the petition were leviable on the 
value of the entire claim in suit, and 
not on the value of the relief sought for 
in the review proceedings, and he 
directed the petitioner to pay the full 
court-feeS as on the original plaint 
within a certain time. The petitioner 
at first sought for extension of time. 
But ultimately he was unable to pay 
and his application for review was 
xejected. Hence this present applica¬ 
tion in revision. 

It is now contended that the learned 
Subordinate Judge was in error in con¬ 
struing Art. 4, Sch. 1, Court-fees Act, Act 
7 of 1870. The whole thing turns upon 
the meaning of the words ‘ the plaint” 
in column 3. To my mind they 
can mean nothing else than the plaint 
which was actually filed and which has 
resulted in the judgment which is sought 
to be reviewed. They do not mean an 
imaginary plaint which might be filed 
at the time of the application for review 
and asking for the same relief as in that 
application. Similarly, in the case of 
a memorandum of appeal a reference to 
Art. 1 would not support any other con¬ 
struction. I afen confirmed in this view 


by the reported decisions ofithe Calcutta* 
and Allahabad High Courts : Nobin 
Cliundra Chuckerbutty v. Mohamed Ozir 
Ali Sarkar (1), Nandi Ram v. Jogendra 
Chandra Dutta (2) and In the matter of 
Sheikh Maqbul Ahmad (3X though the 
other view has been taken in Madras- 
and Bombay, Anon in Reference from 
Civil Judge of Tanjore (4) In re Punya> 
Nahako (5), and In re Jdanohar G, 
Tambekar (6). In In re Punya-Naliako 
(5), which is the last case on the point. 
The Calcutta view was dissented from- 
on the ground that it would entail 
hardship in cases where, as here, the 
review application related to only a. 
small portion of the relief asked for in 
the plaint. Bub this point was nok 
overlooked in the decisions of the 
Calcutta and the Allahabad High- 
Courts. As pointed out in In the mat - 
ter of Sheikh Maqbul Ahmad (3) the 
hardship is almost entirely mitigated' 
in deserving cases by the provisions in- 
S. 15 of the Act. The policy of the 
legislature is also referred to in the 
case of Nandi Ram v. Jogendra Chandra 
Dutta (2). It was pointed out that 

“for the purpose of ascertainment of the- 
court-fee payable on the applioatlon for review' 
the application relates baok to the plaint or 
memorandum of appeal as the case may be : 
the amount is levied in a fixed proportion,, 
independent of the aoope of the application 
for review.” 

It seems to me that the policy of the 
legislature was to put a clog on possible 
mala fide applications for review. I 
hold therefore that the order com¬ 
plained against was correctly passed 
and the present application must fail. 

The rule is discharged with costs, to 
all the contesting opposite parties.. 
Hearing fee three gold mohurs. 

Bose, J.—I agree. 

V.B./R.K. Buie discharged.. 


fl) [1893] 3 C. W. N. 292. 

(2) A. I. B. 1924 Cal. 881=82 I. 0. 297. 

(3) [1909] 81 All. 294=11. C. 209. 

(4) [1872] 7 M. H. C. B. App. 1. 7g-80 , 

(5) A. I. B. 19-27 Mad. 3G0 = 100 L C. 72—50- 
Mad. 488. 

(6) [1879] 4 Bom. 25. 
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Rankin, C. J. and C. C. Ghose, J. 

Emperor 

v. 

Kutub Bux —Accused. 

Jury Ref. No. 11 of 1929, Decided on 
2nd May 1929, made by Sess. Judge, 
Rajshahi and Malda. 

(a) Evidence Act, S. 24—Co-villager exer¬ 
cising no influence or authority is not 
M person in authority/' 

It would be doing violence to the terms of 
S. 24, to hold that a co-villager who does not 
exoroise any influence or authority in the vil¬ 
lage is a person in authority, although the ac¬ 
cused might have thought him to be such 
a person: A. I. R. 1923 Cal . 458; 11 C. XV. N. 
904 and A. I. R. 1922 Lah. 263, Rtl. on. 

m [P 635 C 1] 

(b) ^ Evidence Act, S. 24—Prisoner may be 
convicted on his own confession without 
any corroborative evidence and even when 
confession is retracted he may be convicted 
if jury believe that confession contains true 
account of prisoner’s connexion with crime. 

It is a rulo of practice not to rely on a re¬ 
tracted confession unless it is corroborated by 
somo evidence to show that the confession is 
true. As a matter of law it cannot be laid 
down that a confession made and subsequently 
retraoted by a prisoner cannot be accepted as 
evidence of his guilt without independent cor¬ 
roborative evidence, and a prisoner may be 
oonviotod/ jq his own confession without any 
corroborative evidence and even- when a oon- 
fession has been retracted, if the jury believe 
tbat-the confoasion contains a true account of 
tho prisoner’s connexion with the crime. 

„ CP 635 0 1] 

Khundkar —for the Grown. 

Mrityunjay Chattopadhyay and Suku* 
mar Hazra—iov Accused. 

C. Ghose, J. This is a reference 
by the learned Sessions Judge of Raj- 
ahahi and Malda under S. 307, Criminal 
P. 0., arising out of a case, in which 
the accused Bandhu and Kutub were 
charged with having committed an 
offence punishable under S. 302, I. P. 0. 
The jury brought in a unanimous ver- 
diet of not guilty against both the ac¬ 
cused. Tho learned Judge disagreed with 
the verdict of the jury and, being of 
opinion that, m the ends of justice, it 

rnlJT 83 ^ fc L hat fche «««» case 

laid b0for0 this Court, has 
m ^?. 0 fcbls P r03ent reference. 

_ fl ~/ 0 C - aS6 f °r , the P r03eou tion, shortly 

192R ’ Z l 8 f0ll0W3: 0n lsb January 
Pal?; i ,\ ch J afla Sund ay, the deceased 
Paitu left his home, after taking his 

meals m the evening, to look after his 

atetanr 0 * ? hi ° h W&3 ati a lifcfcla 

distance off to the west of his house. 
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There was a hut in the kalai field. It 
appears that three persons, named 
Chhota Uniad, Makbul and Kutub, went 
later in the evening to the house of 
Paltu and made enquiries about him. 
Salikhan Bewa, the mother, told them 
that he had gone to the field. They 
called Bandhu, brother of the deceased 
Paltu, and persuaded him to accom¬ 
pany them. The next morning, Ban- 
dbu returned home alone. The mother, 
Salikhan Bewa. asked him what had 
happened to Patlu. Bandhu replied 
that Paltu had gone to Panchanan- 
pur. Paltu did not however return 
on the next day, namely Tuesday, and 
Salikhan Bewa, feeling worried went to 
two co-villagers, Paigambarand Hamid. 
She told them that Paltu had been 
absent since Sunday night. Paigambar 
thereupon questioned Bandhu and the 
latter promised to go and enquire at 
Panchananpur. As a matter of fact, 
Bandhu did not go to Panchananpur. In 
the evening, at about 10 p. m.. Hamid, 
on his return home from Paigambar’s 
house, heard voices in the adjacent 
honse. He heard Bandhu and Chhota 
Uniad talking. Chhota Uniad was say- 
ing that tho dead body must bo re¬ 
moved or else there will be great trou¬ 
ble." Hamid overheard this and went 
over at once to Paigambar’s house and 
told him what he had heard. Barha Unaid 
was then present at Paigambar's house 
and the three went together to Chota 
Unaid s house. They saw Bandhu oome 
out and Paigambar caught him and 
brought him to his house. Bandhu ask¬ 
ed Paigambar to save him. Paigambar 
promised to do so; Bandhu said that he, 

^u k 5 Q i .^ hhofca , Unaid and Kutub had 
killed Paltu and had kept his body oon- 
cealed in the Kalindri river. 

A number of villagers were then call¬ 
ed and, in the presence of them all 
Bandhu repeated what he had already 
said to Paigambar. Kutub, who is a 
servant of Paigambar, was present at 
the time at the house of Paigambar and 
was immediately arrested by the vil 

lag6 ! s - ? be ob aukid\r was informed 
and both the accused were kept under 
the custody of the ohaukidar during the 

thrill Bandb * showed 

the villagers the spot where the dead 

body had been concealed. The barley 

field where Paltu had been killed, was 

pointed out by Bandhu. The villagers 
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went to the barley field mentioned by 
Bandhu and found that the barley 
plants were damaged, that there were 
marks of struggle and also marks of 
blood on the ground. Information was 
then lodged at the thana; investigation 
followed and, after the necessary en¬ 
quiries, Bandhu and Kutub were com¬ 
mitted to take their trial in the Sessions 
Court on a charge of murder. Makbul 
and Chhota Unaid could not be traced 
and it is said that they are still ab¬ 
sconding. 

We have been taken through the en¬ 
tire record by the learned Deputy Legal 
Remembrancer and by Mr. Chatterji 
and it would appear that the evidence 
of Paigambar, Hamid, Hazrat, Gahar, 
Aujal and Jagir, if believed, would tend 
to show that Bandhu made a confession 
before them on the night of Tuesday, 
implicating himself and Kutub and two 
other persons. It is not necessary to go 
through the evidence in detail of these 
witnesses; it will be sufficient if a few 
extracts from the evidence of Paigam¬ 
bar are set out herein. Paigambar 
stated as follows: 

“ At about 9 or 10 p. m„ Hamid and other 
persons left for home. I was about to go to 
my inner apartments, when Barha Unaid 
came. We had talk about-missing Paltu. Soon 
after this, Hamid returned. I asked him why 
he returned. Hamid told me that he sat down 
to pass water on the outer yard, when he heard 
Chhota Unaid speaking to Bandhu “ the dead 
body will have to be removed, otherwise there 
will be great danger." 

“ Then I, Barha Unaid and Hamid went to 
tho house of Chhota Unaid. Just when we 
arrived at the house of Chhota Unaid, Bandhu 
was coming out of Chhota Unaid’s house. I at 
once caught hold of Bandhu and brought him 
to my houso. At my house, I questioned, as to 
what he was talking to Chhota Unaid, and 
why he did not go to Panchananpur to search 
for Paltu. At first he kept quiet. I then asked 
him to tell the truth and that I would help 
him in saving him. Ho fell into my feet and 
stated that he, Chhota Unaid, Makbul and 
Kutub—these four persons—had killed Paltu. 

"When Bandhu made this statement, Barha 
Unaid and Bandhu wore also present. Barba 
Unaid then cried out very loudly." 

" Barha Unaid is cousin of Paltu. Barha 
Unaid is dead. On heariug Barha Unaid's cry 
Nasiruddin, brother of Barha Unaid, came. I, 
sent Nasuruddin to call Hasrath Mandal, 
Gahar Ali, Mir Waresali, Asgir Mandal and 
others. They all came. I then made over 
Bandhu to Hasrath, ns ho is tho pradhan of 
tho village and asked him to question Baudhu 
about Paltu. Hasrath questioned Bandhu about 
Paltu. Bandhu stated to him also that he, 
Kutub, Makbul and Chhota Uniad killed 
Paltu." 
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"Hasrath asked Bandhu, as to wherefrom 
he was called away. Ho stated that he 
Chhota Uniad and Makbul were lying in wait 
at the jala (low land) to the west of Sangu’s 
mango garden ; and Kutub went and called 
Paltu from hi3 kuria (hut). After Paltu came, 
Chhota Uniad and Kutub knocked him down 
and sat on his chest, Bandhu caught hold of 
his legs and Makbul cut his throat with a 
knife. Hasrath then asked him, ‘Where have 
you kept the dead body ?’ He replied, ‘The 
dead body has been concealed in the Patia 
jungle in the Hilsamari dhab.’ " 

"Hilsamari is about three miles from onr 
village. We did not believe that the dead body 
was carried so far. We then pressed Bandhu 
to tell the truth about it. Then Bandhu said: 
‘The dead body has been kept under water in 
the Kalindri river near the Usir. The body 
has been tied to a post."’ 

The evidence of the other witnesses 
is, as indicated above, on the same lines, 
and there can be no doubt whatsoever 
that Bandhu did make a confession 
before these villagers on Tuesday night. 
That the confession wa9 of a voluntary 
character and was true, there cannot be 
much doubt. The learned Sessions Judge 
points out in his charge to the jury and, 
in his letter of reference, that the con¬ 
fession of Bandhu has been amply corro- 
borated in various material particulars. 
On this point, I accept the statement of 
facts, as set out by tbe learned Sessions 
Judge, and will not, therefore, repeat 
the same here. It has, however, been 
strenuously argued before us that the 
confession of Bandhu is inadmissible in 
evidence, having regard to the provisions 
of S. 24, Evidence Act. It is said that 
Paigambar was a person in authority 
within the meaning of S. 24 and that 
he held out an inducement to Bandhu 
before ho made the confession and that 
such inducement was sufficient to give 
Bandhu grounds which would appear 
to him reasonable for supposing that, by 
making the confession, he was going to 
gain an advantage or avoid evil. There¬ 
fore, the real point for determination is 
whether Paigambar was a "person in 
authority.” The mere fact that the ac¬ 
cused Bandhu thought that Paigambar 
was a person in authority is clearly not 
sufficient : Emperor v. Ganesh Chandra 
Goldar (1). It has no doubt been held 
from time to time that too restricted a 
meaning should not be given to the ex¬ 
pression, but the test has always been : 
Had the person authority to interfere 

( 1 ) A. I. R. 1923 Oal. 459=74 I. C. 2G4=21 
Or. L. J. 7G0=50 Cal. 127. 
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with the matter ? : and any concern or 
interest in it would appear to be held 
sufficient to give him that authority : 
see for an illustrative case Regina v. 
I Varringhatn (2). Now, Paigambar was 
not a panchayat as in Emperor v. Jasha 
Betca (3), nor a lambardar as in Moham¬ 
mad Yar v. Emperor (■4), nor a pradhan 
or village matbar. It does not appear 
from the evidence on record that Pai¬ 
gambar was a person who exercised any 
influence or authority in the village. In 
other words, the evidence does not show 
that he can be described a3 being a 
person whose word was accepted by the 
villagers. In these circumstances, in 
my opinion, it would be doing violence 
to the terms of S. 24, Evidence Act, if 
I were to hold that Paigambar was a 
person in authority within the meaning 
'of that section. I am, therefore, of 
opinion that S. 24, Evidence Act, has no 
application and that the confession of 
Bandhu was admissible in evidence. 

I am not unmindful of the fact that 
the confession was retracted. It is a 
rale of practice not to rely on a retrac¬ 
ted confession unless it is corroborated 
by some evidence to show that the con¬ 
fession is true. As a matter of law it 
cannot be laid down that a confession 
made and subsequently retracted by a 
prisoner cannot be accopted a3 evidence 
of his guilt without independent corrobo¬ 
rative evidence ; and a prisoner may be 
convicted, on his own confession, with¬ 
out any corroborative evidence and even 
when a confession has been retracted, 
if the Jury believe that the confession 
contains a true account of the prisoner's 
connexion with the crime. As referred 
to above, the confession, in this case, 
has been corroborated by reliable evi¬ 
dence to a material extent and in 
material particulars. Therefore, in my 
opinion, so far as Bandhu is concerned, 
the evidence on record is such that 
the conclusion may safely be drawn 
therefrom that Bandhu was guilty of 
murder. 

I have not gone into the question of 
motive. The motive alleged, in this 
case, is that Paltu objected to the mar¬ 
riage of Bandhu with the daughter of 
one G uruji. There is some evidence on 

12) [1851] 2 Don. 0. 0. 447». 

? P®? 7 ! 11 °- W - N. 904=6 Cr. L. J. 154. 

(4J A. I. R. 1922 Lah. 263=81 I. C. 555=25 
Or. L. J. 939. 


this point, but, after all, the guilt or 
otherwise of Bandhu must be deter¬ 
mined upon the circumstances related 
by the witnesses. 

The case against Kutub stands on a 
different footing. The main evidence 
against him is the retracted confession 
of the co-accused. The learned Sessions 
Judge is of opinion that the confession 
of Bandhu, so far as Kutub is concerned 
is also true. It is said that the confes¬ 
sion of Bandhu, as against Kutub, de¬ 
rives corroboration from the fact that 
blood-stains were found on the vest that 
he was wearing and that several in¬ 
juries were found on his right hand, 
namely, three scratch marks, one cut 
and one abrasion. On behalf of Kutub, 
it was sought to be suggested that the 
injuries referred to above were caused 
by a fall with a tin canister. No doubt, 
the Imperial Serologist is of opinion 
that the blood that was detected in the 
stains on the vest was human blood, 
but it is by no means clear, on the 
evidence on record, that the vest in 
question had not been stained with 
blood due to the fact that Kutub had 
several injuries on his person. At any 
rate, after examining the entire re¬ 
cord, I am unable to say that the case 
against Kutub is of such a clear charac¬ 
ter that I have no other alternative but 
to come to a conclusion adverse to him. 
In my view Kutub should be given the 
benefit of the doubt and forthwith dis¬ 
charged. 

The result is that I find Bandhu guilty 
under S. 302, I. P. C. I have examined 
the record carefully to find out if there 
are any circumstances present, which 
would justify me in inflicting the lesser 
penalty indicated in S. 302. Bandhu is 
aged 18 or 19 : see p. 44 of the paper 
book. It is clear from the record that 
Paltu objeoted and strenuously objected 
to his marrying the daughter of Guruji. 
This is spoken to by several witnesses. 
It is, therefore, possible that he was led 
to commit the crime in question, because 
of the opposition of Paltu to his mar¬ 
riage. In these circumstances, I think 
the ends of justice will be sufficiently 
met if, instead of' passing the extreme 
penalty of the law on Bandhu, I direot 
that he do undergo transportation for 
life. I order accox’dingly. 

Rankin, C. J. —X agree. 

S.N./r.k. _ Ord er accordingly. 
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Cuming, J. 

Kalipada Das Karmarkar —Accused— 
Petitioner. 

v. 

Sashi Bhusan Majhi —Complainant- 
Opposite Party. 

Criminal Revn. No. 184 of 1930, De¬ 
cided on 25th March 1930. 

Evidence Act, S. 35—Entry in death re¬ 
gister may be rejected when used to prove or 
disprove death on particular day, if register 
is prepared in casual way. 

If the fact of the death of a person on a parti¬ 
cular day is sought to be proved or disproved 
by the aid -of a death register, it is open to 
the Court to place no reliance on it, if it comes 
to the conclusion that, that register was pre¬ 
pared in a somewhat casual way. [P 635 C 2] 

Debabrata Mukherji and Mrityunjoy 
Chatterji —for Petitioner. 

Jnan Chandra Roy —for Opposite 
Party. 

Judgment. — In the case out of 
which this Rule has arisen the peti¬ 
tioner has been convicted of theft and 
also of being a member of an unlawful 
assembly. The case for the prosecution 
was that the complainant was in pos¬ 
session of a certain piece of land and 
that the present petitioner with a large 
number of persons trespassed upon the 
complainant’s land and dug up potatoes 
which he had grown on the land. The 
defence was that it was the petitioner 
who owned the land and who had grown 
the potatoes and removed them. Both 
Courts below have found that it was 
the complainant who was *in possession 
and had grown the potatoes and hence 
the petitioner was convicted and fined. 

The first ground on which the Rule 
has been granted is that the judgment 
of the Court of appeal below does not 
indicate the defence evidence in the 
case and contains no 'independent dis¬ 
cussion of the same. It is perfectly 
clear from a perusal of the judgment 
what the defence evidence was, namely 
the testimony ‘of certain persons who 
stated that they saw the petitioner 
cultivating the land and growing pota¬ 
toes. The learned Court of appeal 
below has discussed this evidence and 
has come to the conclusion that he 
prefers on this question of possession the 
evidence of the complainant's witness. 
Anyone familiar with cases of this 
nature realizes that the evidence which 
was given in this case was of persons 


who said that they saw the complainant 
or they saw the, accused person culti¬ 
vating the land and growing potatoes. 
There is no substance whatever in this 
ground. The next ground on which 
the Rule has been granted is that on 
the findings of the Court of appeal 
below the conviction of the petitioner 
under S. 379, I. P. C., is not sustainable. 
It is somewhat difficult to realize how 
the petitioner has obtained the Rule on 
this ground for is it perfectly clear 
from a perusal of the judgment of the 
lower appellate Court that that Court 
finds that it was the complainant who 
was in possession of the land and who 
grew the potatoes and the petitioner 
removed the potatoes from the land. 
Clearly therefore on the facts found the 
conviction of the petitioner under S. 
379 was right. 

The last ground on which the Rule 
has been obtained is that the Court of 
appeal below ought to have held that 
the complainant's vendor had no right 
to convey the property to him on the 
day he did in view of the only evidence 
in the case, viz. the death register 
which the said Court of appeal below 
was not justified in rejecting on mere 
suspicion. The question before the 
Court apparently was whether a cer¬ 
tain person was or was not dead on a 
certain date when the sale deed was 
executed. The lower apppellate Court 
came to the conclusion that he could 
not place any reliance on the death 
register which would apparently show 
that on the date when this sale deed 
was executed the father of the person 
executing the deel was not dead. It^ 
was obviously open to the Court to ] 
reject or accept any piece of evidence.^ 
In the present.case the Magistrate was' 
not prepared to place any reliance on 
the death register in view of the some¬ 
what casual way in which the death 
register was prepared and it is impos¬ 
sible to say that the lower appellate 
Court was wrong 'in so dealing with 
the death register. There is no sub¬ 
stance in this ground either. The Rule 
is therefore discharged. 

V.B./R.K. Buie discharged. 
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Rankin, C. J. 

Thakurdas Mundra and others — Ac¬ 
cused—Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 670 of 1929, De¬ 
cided on 3rd January 1930, from order 
of Chief Presy. Magistrate, Calcutta, 
D/- 30th April 1929. 

Calcutta Police Act (Bengal Act 4 of|1866). 
S. 44—Member* of astociation alleged to 
carry on bu*ine*t for purchase and *ale of 
jute for future delivery — No delivery in¬ 
tended—Accused are guilty under S. 44. 

Certain persons were members o( an associa¬ 
tion oalled the Bengal Jute Assooiation which 
carried on business at p&rtioalar premises in 
respeot of transactions for purchase and 
salo of jate for future delivery. It was found 
that there was no intention between the par¬ 
ties either to take or give delivery. 

Held: that the accused were guilty under S. 
44 their intention being to gamble and not to 
deal in jute. [P G38 C 3] 

Narendra Kumar Basu, K. C. Gupta 
and Satindra Nath Mukerjee —for Peti¬ 
tioners. 

Probodh Chandra Chatterjee for Diben- 
dra Narain Bhattacharjee — for the 
Crown. 

Rankin, C. J.—In this case the Chief 
Presidency Magistrate has found 25 men 
guilty of an offence under S. 44. Cal¬ 
cutta Police Act (Bengal Aot 4, 1866), 
that is, of the offence of keeping a cer¬ 
tain house, room or place, to wit 2/1 
Royal Exchange Place, as a common 
gaming house. It appears that the 
police raided the premises 2/1 Royal 
Exchange Place on 27th February 1929, 
and out of a large number of persons 
then and there arrested, the present ac¬ 
cused were prosecuted. The accused 
are all modis or members of a limited 
company called the Bengal Jute Associ¬ 
ation Limited which carried on business 
at the address mentioned, and the sole 
question in the case is whether or not 
the transactions which were entered into 
or arranged by members of the assooia- 
tion were wagering transactions or were 
in truth, as they purported to be in form 
transactions for the purchase and sale 
of jute for future delivery. This ques- 
tion is one of faot and it is for the pro- 
seoution to show that in these transac¬ 
tions the intention of the parties was in 
no oircumstances either to take or give 
delivery. If'ifc be shown that the inten¬ 
tion of both parties to each contract was 


merely that according as the prices of 
jute should rise or fall payment of differ¬ 
ences should be made, then it is proved 
that the true intention of the parties 
was to gamble and not to deal in jute, 
The Court has to arrive at the true in¬ 
tention of the parties upon a considera¬ 
tion of all the facts. I know of no 
special rules of proof. or presumption 
which affect this question. If how¬ 
ever it be first found that the transac¬ 
tions entered into at this place were 
transactions by way of wager or gaming, 
then no doubt the books and contract 
forms which were kept upon the pre¬ 
mises must be regarded as instruments 
of gaming and, in the oircumstances of 
this case, the accused have no defence 
to a charge under S. 44. 

It appears that the Bengal Jute As¬ 
sociation Limited was registered under 
the Companies Act in October 11928. The 
case of the accused is that this assooia¬ 
tion was incorporated for the purpose 
of dealings in "futures,” that is to say, 
dealings in jnte for delivery in certain 
specified months of the year namely, 
September, December and March and 
that in February 1929, when the business 
was brought to an end by the police raid, 
only one delivery month, namely De. 
comber 1928, had elapsed and the deal¬ 
ings then taking place were dealings 
for delivery in Maroh. It appears 
from the evidence that these dealings 
were of two classes according as they 
were made by and between modis who 
were members of the assooiation, that 
is between modi and modi, or were 
made by the agency of modis between 
third parties or beparis. A printed form 
was kept for eaoh class of contract. The 
form for use between modi and modi is 
a very short one and purports merely to 
record a sale subjeot to the bye-laws of 
the Bengal Jute Assooiation. The con¬ 
tract form for the latter class of con¬ 
tract is more elaborate and has all the 
appearance in many of its olauses of 
a real sale of jute. It provides that the 
sellers between the 1st and 20th of the 
delivery month shall tender a delivery 
instruction form and that the buyers 
within three days thereafter are to send 
shipping instructions. It oontains how¬ 
ever, certain remarkable terms, in parti¬ 
cular the terms providing for the peri¬ 
odical payment of margin namely 
that a party shall pay to 1 or receive 
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from the other the difference between 
the contract rate and the market 
rate on Saturday as quoted by the 
association. It provides that interest 
on all margin will be calculated at the 
rate of G per cant per annum from the 
date of payment on the due date of the 
contract, but that any failure to pay 
margin is to entitle the other party to 
terminate the contract and to claim dif¬ 
ference on the basis of the rate prevail¬ 
ing on the date of default. The contract 
also provides that no contractual pri¬ 
vity is established with the persons 
with whom a corresponding contract is 
entered into; that is to say that while 
the modi acts in form as a broker he 
is in reality alone responsible to his 
principal for the performance of the 
contract. 

The contention of the accused is that 
the provision for payment of margins 
was intended to minimize the chance of 
loss by reason of-failure on the part of 
the buyer or seller to make payment or 
to give delivery as the case may be. It 
is further contended that although the 
accused or the persons with whom they 
dealt were not possessed of any stock of 
jute, or godowns for the storage thereof, 
delivery could be and was intended to 
be effected by means of delivery orders 
which enabled the holder to obtain de¬ 
livery from jute balers or other persons 
who were possessed of stocks of jute. 
They further contend that several deli- 
veries had in fact been made in this man¬ 
ner; that owing to the’cornering of jute 
by a certain dealer many transactions 
had to be settled in December by the 
payment of differences; but that there 
is no proof, or no sufficient proof, that 
the transactions which were for delivery 
in March would not have been completed 
in some cases at least by delivery. 

The Chief Presidency Magistrate is in 
my judgment right in saying that the 
only question in the case is as to the 
real nature of the business done. On 
this question it is quite true that the 
defence have done nothing to prove the 
genuineness of such business. They 
have not produced their books or cus¬ 
tomers to speak to any 'particular tran¬ 
sactions and give evidence of their 
genuine character. They are entitled 
however to say that it is for the 
prosecution to prove the offence. In the 
first place it is clear, both from the 
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contract itself and from the evidence, 
that the business was to be done accord¬ 
ing to certain clearing house procedure: 
the delivery order for example, by Cl. 23 
of the contract between modi and bepari 
was to be obtained by the modi from 
the clearing house. Now the associa¬ 
tion kept a delivery book as under this 
system it would have to do. In spite 
of evidence which shows that a very 
large volume of business—the exact 
amount is of small importance—was be¬ 
ing transacted by members of the asso¬ 
ciation, the records of .the association 
disclose, as the Magistrate has conclu¬ 
sively shown in his judgment, that de¬ 
livery orders for 250 bales from each of 
three jute balers represent the only cases 
in which there can have been any ques¬ 
tion of delivery. In no single one of these 
cases was delivery ever given in fact. It 
appears that two orders were paid for 
by the secretary of the association. They 
were sold and then resold to the sellers 
who got them back with a substantial 
profit in a few days. One of the balers 
from whom a delivery order was ob¬ 
tained is shown to have been in liquida¬ 
tion and to have had no godowns for 
months, and there is no evidence of 
money having been paid for this deli¬ 
very order. There is no evidence of any 
delivery order having been taken or 
given in connexion with any transaction 
conducted at this place. The conclusion 
of the Magistrate is that these delivery 
orders are not genuine but were a mere 
“blind," the possession of them being 
intended to conceal the fact that deli¬ 
very was not intended at all. 

Upon a careful consideration of the 
evidence I am of opinion that the 
Magistrate was right in thinking that 
the case against the accused was proved 
and in my judgment the rule must be 
discharged. 

r.M./r.K. Rule discharged. 
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Coming, J. 

Kusum Baistami and others — Ac¬ 
cused—Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 1453 of 1929, 
Decided on 21st January 1930, from an 
order of Sub-Divl. Mag., Pabna, D/-24th 
April 1929. 
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Eastern Bengal and Assam Disorderly 
House* Act (2 of 1907), Ss. 2 and 3—Order 
to discontinue use of house as disorderly 
house and not to vacate it can be made — 
Order imposing fine on non-compliance of 
order vacating house is ultra vires. 

Under the E istern Bengal and Assam Dis¬ 
orderly Houses Act the owner or occupier of 
disorderly houses may ba ordfred to discontinue 
the use of a house as a disorderly house but 
not to vacate it. An ord^r imposing daily fine 
on prostitutes for non-compliance with an 
order to vacate their houses is therefore not 
competent under Ss. 2 and 3 andis ultra vires. 

[P 039 C 2] 

Surajit Chandra L ahiri — for Peti¬ 
tioner. 

Dinesh Chandra Roy —for the Crown. 

Order.—This is an application by 
four persons who have been sentenced 
to pay a daily fine of Rs. 2 a day each 
for not carrying out the orders passed 
against them under S. 3, Eastern Bengal 
and Assam Disorderly Houses Aot of 
1907. The grounds on which the rule has 
been issued are : first, that the notices 
upon which the present order is based 
being ultra vires and without jurisdic¬ 
tion the order itself is not maintainable; 
and secondly, that the judgment is not 
in accordance with law since the cases 
of the individual accused have not been 
separately considered. As far as I can 
see, the ground stated first is well 
founded. These persons were ordered 
to vacate the houses. S. 2 of the Act 
provides that a Magistrate may summon 
the owner, tenant, manager or occupier 
of the house to appear before him to 
show cause why the use of such house 
should not be discontinued for any of 
the purposes or in any of the ways 
described in the section. Admittedly 
notices on these persons were to show 
cause why they should nob vacate the 
house, an order which could not obvi¬ 
ously be passed under the section. Ap¬ 
parently some order was passed on 9th 
Ootober 1928 which directed the peti¬ 
tioners not to use the houses as brothels 
and allowed them eight weeks’ time to 
discontinue such use. Against this 
order an application was made to the 

JU u dg ?non hic i was ra i QcfcQd on 
28th March 1929. On 4th April 1929 

“ ?^ lng order wa9 Passed : 

Jl L d ?So rt ha ?> r °i 0ofc9d their motion on 
ffco i oh 1929, Pro3feit atea have not vaoatod 

Snt t? rt0 V UP t< \ thl8 tim0> Th °y had 

aa 6 hr* iihV 0 the h0U99S used fa y them 

th« j Th o 7 are direo6ed to carry out 

ttsS* • 3> Aot 2 of 1907 ’ w ‘ thia 


Apparently therefore at that time 
the order was to vacate the house. On 
24th April 1929 the Magistrate passed 
the following order : 

“ Prostitutes are still occupying the houses 
and they are still using the samo as brothels, 
Thus it will appaar that they have not carried 
out orders passod on them under S. 2 (b), Act 
2 of 1907 on 9th October 1928 and upheld by 
District Judge. They were given six weeks' time 
by this Court and after tbo Judgo'sconfirmation 
of the order on 28th March 1929 owners and 
prostitutes were given further time from 4th 
April 1929 to 24th April 1929 to close down 
the brothels, but neither the owners of the 
houses nor the prostitutes living in the bro¬ 
thels have taken any notice of the said order." 

For these reasons he imposed the fine! 
which is now the subject of the rule. It 
seems to me, as far as I can understand 
these somewhat contradictory orders of 
the Magistrate, that he directed that 
the prostitutes were to vacate the houses, 
and as they did not vacate the houses 
they were fined Rs. 2 per diorn until, 
they carried out the order. That order ; 
was obviously ultra vires. The Act! 
does nob provide that they should be 
ordered to vacate the houses but merely 
they should discontinue the use of the 
houses as brothels. The order of the 
Magistrate therefore seems to be ultra 
vires. The order inflicting fines in the 
present case is accordingly set aside. 

It will bo open of course to the Ma¬ 
gistrate to take proper proceedings 
against the petitioners under the Act 
if he thinks necessary. 

The fines if paid must be refunded. 

R.M./r.k. Order set aside . 
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SUHRAWARDY AND COSTELLO, JJ. 

Hash Behary Hay and others —Ac¬ 
cused—Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 22 of 1929, De¬ 
cided on 19th May 1930. 

❖ Civil P. C., S. 115, and O. 8, R. 2— 
Something put in written statement which 
is not true and something omitted which 
ought to have been there—Court holding 
that such action constituted offence under 
S. # 193, Penal Code—Order is so miscon¬ 
ceived that High Court is bound in revision 
to set it aside. 

In many oases persons in verifying the plead¬ 
ings, defendants thoir written statements, or 
plaintiffs their plaints, are often found to 
say something whioh is not atriotly true ; for 
example a defendant may deny the makina 
of a oontract or deny that a certain transao- 
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tion took place in order to force the plaintiS 
to give evidence and be subjected to cross- 
examination in the matter or to put the matter 
raised in issue. But by such action he does 
not render himself liable for prosecution for 
perjury for making false statement. Where 
the Judge so misconceives the operation and 
function of a written statement as to imagine 
that because something is put in in a written 
statement which is in a sense not true and 
something is omitted from the written state¬ 
ment, that of itsslf constitutes oSence under 
S. 193, Penal Code, the High Court is not only 
justified in exercising but is bound to exer¬ 
cise its power in revision to set aside the order. 

[PG40C1.21 

Debendra Nath Bhattacharjee and 
Bikash Chandra Ghose—ior Petitioners. 

Narendra Kumar Basu and Jatindra 
Nath Mitter — ior the Crown. 

Costello, J. — The only possible 
point which could be taken is that 
this i3 not a matter which can properly 
be said to fall within the provisions of 
S. 115, Civil P. C. But in this parti- 
cular case the learned Judge has taken 
such a fantastic view of the law and 
has made an order in circumstances 
where it is quite impossible for this 
Court to make any order than that we 
feel not only justified in exercising but 
bound to exercise our power in revi¬ 
sion to set this order aside. We can 
only express astonishment that a Judge 
of the experience of the learned Judge 
should have so misconceived the opera¬ 
tion and function of a written state¬ 
ment as to imagine that because some¬ 
thing is put in in a written statement 
which in a sense is not true, and some¬ 
thing is omitted from the written,state¬ 
ment that of itself constitutes an 
offence under S. 193, I. P. C. It is 
obvious that written statement in a 
civil suit corresponds to the pleading 
which in England is called the defence, 
and that being so it is competent to the 
defendants to a suit to raise such 
pleas in their written statements as 
they think fit or to abstain from rais¬ 
ing things which appear to the defen¬ 
dants not to be of advantage to them. 
In the present instance the matter, as 
I have said, is so fantastic as to be 
utterly ridiculous because these persons 
were charged, 'not with having made 
statements in their written statement 
which are not true but simply with 
omitting to say something which the 
learned Judge, by reason of the terms 
of O. 8, R. 2, Civil P. C., thought that 
they ought to have included. 0. 8, R. 2 
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which corresponds to 0. 9, R. 15, of the 
English rules provides that the defendant 
must raise by his pleading all matters 
which show the suit not to be main¬ 
tainable, or that the transaction is 
either void or voidable in point of law, 
and all such grounds of defence as, if 
not raised, would be likely to take the 
opposite party by surprise or would 
raise issues of fact not arising out of 
the plaint, as for instance fraud, humi¬ 
liation, release, payment, performance or 
facts showing illegality. Of course all 
matters of the nature of those men¬ 
tioned in that rule, if the defendant 
desires to take advantage of them, 
must be mentioned or raised in his 
written statement as otherwise he 
would be debarred from raising those 
matters at the trial. The word “ must ” 
means such an obligation, that if he 
fails to do so he would be restrained 
from raising those matters later except 
under R. 9 of that order. The learned 
Judge has wholly misunderstood the 
purpose and intent of the rule to which 
he has referred. It is perhaps a little 
unfortunate that by reason of the pro¬ 
visions of the Code pleadings, such as 
written statements, have to be verified 
because in many cases persons in verify¬ 
ing their pleadings, defendants their 
written statements or plaintiffs their 
plaints, are often found to say some¬ 
thing which is not strictly true ; for 
example, a defendant may deny the 
making of a contract or deny that a 
certain transaction took place, in order 
to force that plaintiff to give evidence 
and be subjected to cross-examination 
in the matter or to put the matters 
raised in issue. But I do not think 
that he renders himself liable for prose¬ 
cution for perjury for making false 
statements. It is obvious that there 
is no justification for the order passed 
by the learned Judge in this case, 
which must be set aside. The rule is 
therefore made absolute. 

Suhrawardy, J.—I agree. 

p.n./r.K. Rule made absolute. 
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Full Bench 

Rankin, C. J., and C. C. Ghose and 
BCCKLAND, JJ. 

In re Bijay Siyigh Dudhuria — 
Assessee. 

Income-tax Reference Decided on 12th 
August 1929, made by Income-tax 
Commr., Bengal, on 2nd February 1927. 

^ # (a) Income-tax Act (1922), Sf. 3, 7, 
9 (1). 10, 12, 14 (3), 33, 40 and 43—Annuity 
to Hindu »tepmother by way of maintenance 
— Stepson it not exempt from being assessed 
for amount so paid—Resort can be had to 
corpus in cate of default is immaterial. 

A Hindu stepson belonging to the Mitaksbara 
School of Hindu law, paying annuity to his 
stepmother by way of maintenance, is not 
entitled to claim au exemption from bsing 
assessed with respect to the amount of annuity 
paid by him; and further the fact that the lady 
can in oase of default resort to tbo corpus of 
the property does not make any difference with 
respect to this assessabilitv : London County 
Council v. Attorney‘General, 4 Tax Cases 265 ; 
2G Cal . 411 and 9 Bom. 279, Ref. [P 0*4 C 2] 

(b) Interpretation of Statutet~-Income-tax 
Act—Court cannot adopt law according to 
its own notions of fairness. 

If the Crown, seeking to reoover tax, cannot 
bring the subject within the letter of the law, 
the subject is free. But the Court cannot 
undertake, out of its own notions of what is 
fair, to adapt or rearrange the machinery of 
tho Act upon a mattor of such character and 
importance as maintenance allowanco : Par¬ 
tington v. Attorney General, (1869) 4 H. L. 100 
Rtl. on. [P 644 0 lj 

H. D. Bose and Amulyacharan Sen — 
for Assesses. 

N. N. Sircar and Radhabimde Pal¬ 
lor Commr. of Income-tax. 

Rankin, C. J.— Tbe question in this 
case arises out of the assessment to 
income-tax made upon Raja Bijay Singh 
Dudhuria of Azimganj in the year 1924- 
25 and the year of account is 1923-24. 

The assessee submitted a return of 
his income,.in the ordinary way as an 
individual and the Income-tax Officer, 
on 16th March 1925, assessed him at a 
figure of Rs. 1,12.005 after allowing him 
a deduction of Rs. 9,900 in respect of 
the fact that he had paid a sum of 
Rs. 1,100 per month to Sreemati Sugan- 
kumari Bibi, his stepmother. This sum 
of Rs. 9,900 represented the proportion 
of the amount so paid by the Raja, 
attributable to his assessable income, as 
distinct from his agricultural income, 
which is not liable to income-tax. The 
deduction was attributed to several 
heads of assessable income as follows : 
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Total 

Deduc 

- Net 


income. 

tions. 

income. 


Rs. 

Rs. 

Rs. 

Interest on securities. 

8,010 

633 

7,407 

Property 

39,110 

2.970 

33,140 

Dividends 

9.317 

728 

8,539 

Business 

60,811 

5,420 

61,191 

Other sources 

1.827 

149 

1,078 

Total ... 

1.21,905 

9,900 

1,12.005 


Tbe Raja made no objection to this 
assessment, but in January 1926 the 
Commissioner of Income-tax, Bengal, 
reviewed the assessment under S. 33, 
Income tax Act, and, after notice to the 
Raja, and after hearing him, came to 
the conclusion that the deduction of 
Rs. 9,900 which had been allowed should 
be disallowed and directed that he bo 
assessed on a total income of Rs. 1,21,905. 
The occasion for this review of the 
original assessment was an objection by 
Sreemati Sugankumari Bibi to an assess¬ 
ment made upon her in respect of the 
maintenance allowance of Rs. 1,100 per 
month before mentioned. It would ap¬ 
pear that the lady lives at Bikanir, but 
that the Income-tax Officer at Murshi- 
dabad purported to assess her through 
the Raja, as her agent, aud had made an 
assessment upon the monthly sum of 
Rs. 1,100 on the footing that it was 
an annuity taxable as salary under 
sub-S. 1, S. 7 of the Act. The lady 
very naturally objected that the Raja 
was not her employer and the Com¬ 
missioner very properly accepted this 
contention. Apart from this however 
the lady maintained that she was not 
liable to be assessed at all and the Com¬ 
missioner of Income-tax, in accordance 
with a contention pressed upon him on 
behalf of the lady, held that the Raja 
and she were both members of an un¬ 
divided Hindu family of which the Raja 
was the manager. Accordingly, he can¬ 
celled the assessment on the lady and 
added to the Raja’s assessment the sum 
of Rs. 9,900. 

The Raja took divers exceptions to the 
Commissioner’s order. Some of these 
exceptions had reference to questions 
of procedure ; others were on the merits. 
Tbe Raja contended that he was liable 
to be assessed as an individual and that 
he and the lady were not members of an 
undivided Hindu-family. He maintained 
that the deduction originally made by 
the Income-tax Officer was a deduction 
to which he was entitled. 
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In February 1927 the Commissioner 
of Income-tax made a reference to this 
Court upon two questions of procedure 
and gave reasons why the other ques¬ 
tions which he had been asked by the 
R^ja to refer were not, in his opinion, 
proper to be referred by him. Upon 
this reference coming before the Court 
the Court exercised its power under 
Cl. (4), S. 66 of the Act and, by consent 
of counsel on behalf of the assessee and 
on behalf of the Crown, sent the case 
back to the Commissioner, directing him 
to find the necessary facts to enable the 
Court to decide : 

“ whether it should have been held that the 
Raja was entitled to the exemption olaimed by 
him.” 

in other words to decide the merits of 
the matter. Accordingly, the Commis¬ 
sioner, in November 1928, has stated 
the facts and given his opinion upon 
this question. 

According to the case'stated, the Raja 
is by caste a Jain and is governed by the 
Mitakshara School of Hindu law. His 
father, Ray Bishen Singh Dudhuria 
Bahadur, died in 1894, leaving him sur¬ 
viving his only son (the Raja) and a 
widow, Sreemati Sugankumari Bibi, who 
is the stepmother of the Raja. At the 
time with which we are concerned the 
Raja had no son, though a<son has since 
been born to him. Ray Bishen Singh 
Dudhuria Bahadur appears to have died 
intestate. He left considerable proper¬ 
ties, and, some time after his death, the 
widow brought a suit in this Court 
against the Raja, claiming maintenance 
and suitable accommodation for her resi¬ 
dence, out of the properties which had 
belonged to her deceased husband. This 
suit was compromised and, by the con¬ 
sent decree, the Raja was directed to 
make over to her a certain house for 
her residence and to pay out of the 
estate the sum of Rs. 1,100 per month 
for maintenance together with certain 
arrears of maintenance. The Raja has 
been regularly paying the monthly al¬ 
lowance as decreed and, in the year of 
account with which we are concerned, 
he paid in all for this purpose R3. 13,200. 
It is agreed that Rs. 9,900 represents 
the same proportion of Rs. 13,200, as 
the assessed income of the Raja bears 
to his total income, including agricul¬ 
tural income. In these circumstances 
the Commissioner is of opinion that the 


Raja and the lady are members of an 
undivided Hindu family and that the 
total income of the family is assessable 
in tbs hands of the Raja as manager 
thereof, no deduction being permissible 
in respect of the maintenance paid to 
one of the members. Further, and in 
the alternative, he is of opinion that the 
maintenance paid to the widow is on 
the same footing as the maintenance 
provided by the assessee for his wive 3 
and daughters and is a personal expense 
of the assessee and cannot be held to be 
a charge upon his estate for the purposes 
of assessment to income tax. 

At the hearing before us the learned 
Advocate-General abandoned the con¬ 
tention which found favour with the 
two Commissioners of Income-tax, who 
have dealt with the case, that the Raja 
and the widow were members of an un¬ 
divided Hindu family. He accepted the 
position that the Raja was liable to be 
assessed as an individual and in no 
other manner. He contended however 
that on this footing there is no provi¬ 
sion in the Act by which he can claim 
to deduct a sum of Rs. 9,900 on the 
ground that it had been paid by him to 
his stepmother for her maintenance. 

The decree of the High Court in the 
suit by the widow against the Raja has 
not been included in, or made part of, 
the case stated by the Commissioner or 
of the additional statement of facts made 
by him. In the Raja’s petition to the 
Commissioner of Income-tax it is stated 
that : 

“by the said decree the payment of the said 
sum was made a oharge on your petitioner's 
estate," 

but this very important fact has been 
omitted from the case stated. Before 
us however it was not disputed that the 
lady’s maintenance was a legal liability 
of the Raja arising by reason of the 
fact that the Raja is in possession of 
his ancestral estate, that it is payable 
out of such estate and that this Court 
had declared that the maintenance was 
a charge thereon in the hands of the 
Raja. The general Hindu law upon 
this subject has been laid down in the 
case of Bai Daya v. Natha Govindlal 
(l). The position therefore is and the 
case must in my judgment be dealt 
w*ith on the footing, that the lady has 
a charge whioh extends not only to the 


(1) [1885] 9 Bom. 279. 
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zamindari property of the Raja, but 
covers each of the five heads of pro¬ 
perty between which it was allocated 
in the original order of assessment, 
dated 16th March 1925. 

In these circumstances, I am not of 
opinion that anything turns upon the 
fact that the person entitled to the 
benefit of the charge is the Raja’s step¬ 
mother. It has been suggested in 
argument, and the suggestion finds place 
in the Commissioners observations in 
the case stated, that substantially 
speaking, and upon the question of 
merits, the Raja's liability to provide 
maintenance for his stepmother is of 
the same kind as his liability to pro¬ 
vide for his wives and daughters. This 
contention is, I think, unsound. We 
are proceeding on the footing that the 
Raja i9 to bo assessed as an individual. 
Whether this be right or wrong, it is the 
common case of the parties before us, 
and on that footing the Raja's position 
is, I think, the same, as if he had 
received his various properties, securi¬ 
ties and businesses under a bequest 
from his father upon the terms that 
those assets were charged with an 
annuity for the maintenance of the 
widow. We are not dealing here with 
a charge created by the Raja for the 
payment of debts, which he has volun¬ 
tarily incurred. The Raja is, by virtae 
of an exceptional aud peculiarly ex- 
tensive oharge, an owner of incumbered 
property and the question before u 3 re¬ 
quires us to ascertain the law applicable 
to a case, where the income from pro¬ 
perty, seourties business, etc., is subject 
to a oharge for an annual sum. In the pre¬ 
sent case, it would doubtless have been 
open to the Court, had oircnmstanoes 
required it to raise and set apart oat of 
the estate a capital sum to answer the 
right of the widow to her annual main¬ 
tenance : see Hemanginee Dasset y. 
Kumode Chander Dass (2) and in any 
case should default be made in paying 
the annual sum, it would be open 
to the Court in a snit to enforce 
the charge, to appoint a receiver of 
the properties and give him directions, 

it necessary, for sale of a sufficient 
portion thereof. I do not think, how¬ 
ever that the present question & 
complicated by the fact that the lady’s 
Qjgrge is not confined to the i nmm. Q f 
WLIb^sj 86 Cal. 441=8 0. W. N. 181.- 


the estate, but exteuds to the corpus. 
Where the income is sufficient it is 
clearly the usual business course to meet 
this claim out of the income. A similar 
question was raised and dealt with by 
Lord Macnaghten in his speech in the 
House of Lords in London County Coun¬ 
cil v. Attorney-General (3). The cases arel 
not absolutely on all fours, but in this 
case it seems to me that it would be 
paradoxical, merely because the lady can, 
in case of default resort to the corpus of J 
the property to say that it is right and 1 
proper, before default and merely for 
the purpose of computing income-tax, to 
treat her annuity as payable rateablyi 
out of the capital and the different 
branches of the income. 

What then is the provision made 
by the Income-tax Act (II of 1922), 
as regards the liability to tax of a 
person whose income is incumbered in 
this way with the payment of an 

annuity ? Cl. 4, Sub-S. (1), S. 9 deals 
with a similar matter but the scheme 
of the Act with reference to cases of 
this type, is, by no means, easy to 
discover. In the speech of Lord Macna¬ 
ghten in the case to which I have 
already referred, there is a short account 
of the manner in which this question 
has been treated by the English Income- 
tax Acts. From this it would appear 
that the English Acts have always dealt 
with this question in express terms. 
Before 1803, there was a provision for 
deduction of suoh payments. After 
1803, such deductions were prohibited 
and the tax-payer, liable to an annual 
payment, was authorized to deduct and 
retain the tax upon the payment which 
he was bound to make. It seems to be 
clear that, in England, the principle of 
taxation at the souroe would be em¬ 
ployed. In a case like this, the tax¬ 
payer liable to pay the annuity would 
pay upon the whole of his income, with¬ 
out deduction therefor, bub would be 
entitled to pass on the incidence of the 
tax, by deducting the amount thereof, 
when he made payment to the annui¬ 
tant. • Under the Indian Act, taxation 
at the source is not unknown. Firms 
are taxed and the partner is nob charged 
again upon his share of income; com- 
panies are taxed and the shareholder is 

(3) [1900] 4 Tax. Oaa. 265= (1901) A. O. 26= 
70 L. J. K, B. 77=49 W. B. 686=17 T 
L. R. 111=65 J. P. 827, 
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not charged again upon his dividend; 
Hindu undivided families are taxed and 
the individual member is not charged 
again upon his share. Again, deduction 
of tax at the source, is provided for by 
S. 18, in the case of salaries and interest 
on securities, the payer being authorized 
and required to deduct the tax and 
himself to make payment to Govern- 
ment of what he has deducted. The 
present case is wholly untouched by any 
of these previsions. Accordingly, a 
good many considerations have to be 
weighed, before it can be decided whe¬ 
ther the owner of property or business 
or securities subject to a charge for an 
annuity can get any allowance in respect 
of his liability. Assuming, for the pre¬ 
sent purpose, and contrary to the con¬ 
tention of Sreemati Sugankumari Bibi, 
that we are not here dealing with the 
case of an undivided Hindu family, and 
assuming further, without deciding, that 
the lady, although a resident of Bikaner 
is chargeable under the Act, her case 
would seem to come within the provi¬ 
sions of S. 19 and tax on her income to 
be payable by herself direct. No doubt 
machinery is provided by Ss. 40 to 43, 
whereby the assessment might be made 
upon a trustee in British India; but 
even if the Raja can be deemed her 
agent or trustee, the basis of any such 
assessment would be that the lady's 
income was being assessed in effect 
upon herself. We are solely concerned 
with the Raja’s own liability to be 
assessed upon the sum in question, as 
part of his own income: 

“If the Crown, seeking to recover tax, oannot 
bring the subject within the letter o< the law 
the subject is free: Per Lord Cairns in Par- 
lin'jlonv v. Attornei/ Qeneral (4). 

But the Court cannot undertake, out 
of its own notions of what is fair, to 
adapt or rearrange the machinery of the 
Act upon a matter of this character and 
importance. 

If each head of income, in this case, 
be taken separately and the annuity 
regarded as a charge upon each, the 
case would stand as follows: 

As to interest on securities, under 
S. 8, the question is whether the whole 
amount brought to charge is “interest 
receivable by him.” I cannot see that 
th ere is any provision which would ' 

(4) [1869] 4 H. L. 100=39 L. J. Ex. 205=21 
L. T. 370. 


enable the assessee to make a deduction 
in respect of this annuity. 

As to dividends, the charge falls upon 
“any sum which he receives by way of 
dividend’’ [3.14(2)]. The same reason, 
ing applies to this. 

As income-tax is deducted at thn 
source or taxed at the source in these 
cases, the assessee, if he established ar 
right to treat any part of the income as 
belonging to the lady and not received 
or receivable by himself, would gain no 
advantage except for super-tax purposes 
or unless it made a difference to the 
rate of charge. 

As rogards property, under S. 9, the 
first question is whether the Raja is the- 
owner of the property. If he be the 
owner, as he certainly is, then the 
charge is to be upon him, on the basis 
of the bona fide annual value, less certain 
deductions specifically provided for. Cl. 4 
says: 

“where th9 property is subject to a mortgage or 
charge or to a ground rent, the amount of any 
interest on such mortgage or ohargo or of any 
such ground rent” 

may be deducted. These words can¬ 
not, in my opinion, be stretched to in¬ 
clude the present case. The departure 
from the language of the English Acts- 
is very noticeable here The object of 
the legislature in making this provision 
may have been any one of many diffe¬ 
rent things. It may, for example, be a- 
recognition of the fact that it is common 
to buy property with borrowed money 
raised on security of the property so 
bought. 

Under S. 10 the first question is whe¬ 
ther the Raja is a person who carries on 
a business. If so he is liable, according 
to the section, and, in my opinion, it is 
clearly impossible to make room for a 
deduction on the ground that he has to 
pay this annuity out of the profits. 
Prima facie the destination of profit .is 
irrelevant. 

Under S.12, as regards “other sources,” 
the language employed by the legisla¬ 
ture is less precise. The provision for 
deduction gives a right to the assessee to 
“an allowance for any expenditure (not being, 
in the nature of capital expenditure) incurred 
solely for the puroose of making or earning 
suoh income, profits or gains, provided that no 
allowance shall be made on aocount of any per¬ 
sonal expanses of the assesses.” 

This annuity cannot, in my opinion, 
be regarded as a personal expenditure 
of the .assessee, treating him as an 
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individual, whose property is sub¬ 
ject to a charge for this annuity. But 
the payment does not otherwise come 
within the exception. It may be said 
that the income, profits and gains men¬ 
tioned in sub-S. (I) means, when read 
with S. 3 of the Act income, profits and 
gains of the “individual,” namely of the 
assessee, and that, under this section, a 
deduction might be made upon the gene- 
Tal principle that money payable to the 
lady is not income of the Raja. It hap¬ 
pens that the total income of the Raja 
under this head is small, namely Rs. 
1,678. I do not think however that, 
on this ground, the deduction can be 
allowed either under S. 12 or under any 
other section. In Attorney-General v. 
London County Council (3), Lord Davey, 
with reference to Ss. 60 and 102, In¬ 
come-tax Act, 1842, said: 

"It is not open to doubt, and was not di 6 - 
pufced, that Ss. 60 and 102 alike mean that the 
person paying the yoarly interest may deduct 
and retain tbe amount ot the tax for his own 
benefit, and the scheme cf the Act is so far 
dear, and is in favour of the tax-payer. It was, 
no doubt, considered that the real incotno of 
an owner of encumbered prop-rty. or of pro‘- 
perty charged 'say) with an annuity under a 
will, is the annual income of the property loss 
the interest on the inoutnbrance or the an¬ 
nuity; and the mortgagee or annuitant and 
the owner of the property are, in a sense, en¬ 
titled between thorn to the income.** 

Lora Davey, in this passage, is giving 
•expression to a principle which he finds 
applied in the sections which he is con¬ 
struing. He is not saying that this is 
a principle' to which Income-tax Acts 
are to be made to bond or oven a pre¬ 
sumption that is to be imported into 
them, where this is not impossible. In the 
case stated there is no information as 
to the nature of the “other source” the 
income of which is assessed at Rs. 1,678. 
The assessee has made no specific oase 
upon this head and it would, I think, 
be wrong to apply Lord Davey’s lang’ 
uage blindly or in the dark to this head 

of income. Cases under this head may 

'be of almost any kind. Suppose, for 
example, the income in question comes 
from the letting out of- leasehold pro¬ 
perty upon agreements made with the 
assessee for a monthly rent to he paid to 
Inm by the sub-tenants; could it be said 
of the net rents so produced that in part 
or in whole they are not “income, pro¬ 
fits or gains” to him, because his father’s 
•Svidow has a charge for her annuity qp- 


ot all the assessees’property ? I think 
not. It may, in a sense, be true that in¬ 
come is nob “real income,” unless the 
individual in question is able to control 
it for bis own purposes or to absorb for 
himself the whole of the benefit thereof. 
But I do not see that the Court can, in 
interpreting this Act, engage to give it 
the result required by this line of argu¬ 
ment. Nor that the annuitant in a case 
like this can be regarded as joint owner 
of the income in a legal, sense consis¬ 
tently with the machinery and purposes 
of the Act. 

Into the questions which might arise, 
if an attempt were made by the In¬ 
come-tax authorities to recover tax a 
second time from the lady, wo are nqt 
required to enter. As this decision is be¬ 
ing given upon a footing to which the 
parties before us have agreed, bub from 
which, as 1 understand, the lady dis¬ 
sents, it is inadvisable, upon this aspect 
of the matter, to say anything here. 

In my opinion the question, whether 
it should have been held that the as¬ 
sessee wa9 entitled to the exemption 
claimed by him, should bo answered in 
the negative, but having regard to the 
position taken at different times by the 
Income-tax authorities I am of opinion 
that the assessee is entitled to the costs 
of this case stated. 

C. C. Ghose, J.—I agree. 

Buckland, J.—I agree. 

V.B./r.k. Reference answered. 
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Cuming, J. 

Haripado Baidya and others —Accused 
—Petitioners. 

v, 

Em pc ror— Opposite Paity. 

Criminal Revn. No. 1534 of 1929, 
Decided on 31st January 1930. 

(*) Criminal Trial—Evidence. 

It is open to a Magistrate to rely on the 
evidence of any particular person, bo he in* 
terested or disinterested. [P 646 O 1] 

(M Penal Code. S. 500—Person not com¬ 
mitting act—Still excommunicated by its 
imputation—Imputation is defamatory. 

An imputation which loads to the excom¬ 
munication of a person Irom his caste is de¬ 
famatory to him if ho had not been guilty of 
committing the act, * [p (545 o 1 21 

(c) Penal Code, S. 499, Exception 10-- 
Exception 10 does not refer to case where 
one man says of another that he married 
woman who was married before. 

Exception 10 , S. 499, deala with oases, for 
tnstanoe, whero one man warns another 
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against employing a third person in his service 
saying that he is a dishonest person and does 
not refer to the case where one man says of 
another that he married a woman who had 
been married bofore, [P G46 C 2] 

(d) Criminal P. C., S. 439 —Finding* of 
fact* are not generally interfered with. 

The High Court does not as a rule interfere 
in revision with findings of facta unless it 
can be said that these findings are based on no 
evidence or are obviously incorrect. [P 646 C 2] 

Sures Chandra Talukdar and Bhu- 
pendra Nath Dutt Boy —for Petitioners. 

Prasantabhusan Gupta —for Opposite 
Party. 

Judgment, —In the case out of which 
this rule has arisen the complainant 
brought a case against the three peti¬ 
tioners of having defamed him. The 
facts alleged were that at a certain 
meeting of the caste the petitioners 
were alleged to have stated that one 
Kamini, the complainant's wife had 
been married before to one Jogendra. 
The defence apparently was that the 
statement was true. Both the Courts 
found that the three petitioners had 
made the statement alleged and it was 
not true and found them guilty under 
S. 500, I. P. C., and sentenced them to 
pay a fine of Rs. 100 each and in de¬ 
fault each to suHer rigorous imprison¬ 
ment for four months. 

The petitioners moved this Court and 
obtained what is described an open rule. 
The grounds that have been urged are 
grounds 3, 4 and 8 of the petition to 
this Court. Ground 3 is that the 
learned trial Magistrate’s order was 
bad in law in so far as he relied solely 
on the evidence of interested persons 
unsupported by the testimony of inde¬ 
pendent witnesses. Certainly it was 
open to the Magistrate to rely on the 
evidence of any particular person, be he 
interested or disinterested. 

The next point urged i3 that the 
order of conviction is bad in law in so 
far as the allegations do not disclose 
any offence under S. 500, I. P. C. It 
is quite clear to my mind that the alle¬ 
gations certainly do disclose an offence 
under S. 500,1. P. C. To say that the 
complainant married a woman who had 
been married before would obviously 
be to defame him, for it is admitted 
that one of the results of having done 
so would be the excommunication of 
the complainant from his’easte. An im¬ 
putation which leads to the excommu¬ 
nication of a person from his caste is cer¬ 


tainly defamatory to him if he had not 
been guilty of committing the act. It 
has been suggested that the case comes 
within exception 10, S. 499, I. P. C. 

Exception 10 is as follows: 

“ It is not defamation to convey a caution, 
in good faith, to one person against another 
provided that such caution is intended for the 
good of the person to whom it is conveyed or 
of some person in whom that person is in* 
teiested, or for the public good.” 

I admit I entirely fail to see how the 
present case comes within that excep¬ 
tion. Now could Mr. Talukdar satis¬ 
factorily show how it comes within 
the exception? That exception I think 
deals with cases, for instance, where one 
man warns another against employing 
a third person in his service 9aying that 
he is a dishonest person. That is the 
class of cases which this exception 
might cover. I entirely fail to see howi 
it covers the present case. 

Mr. Talukdar then really argued on 
evidence and evidence only. The case 
has been considered by two Courts on 
the questions of fact and both of these 
Courts have come to the conclusion that 
the girl Kamini had not been married 
to Jogendra before. It cannot be said 
that the Courts did not deal with the 
evidence before them. The learned' 
Additional Sessions Judge who heard 
the appeal went so far as to order fur¬ 
ther evidence to be taken. Therefore 
it is quite clear that both the Courts 
had their mind directed to this parti¬ 
cular point, and I see no reason to 
ffer from them on the findings of fact.i 
Neither does this Court as a rule inter¬ 
fere in revision with the findings of 
fact unless it can be said that these 
findings are based on no evidence or 
are obviously incorrect. But that is 
not the case here. 

The rule must therefore be discharged. 
The petitioners must now pay the 

fines imposed upon them. 

p.N./B.K. 2?ufe discharged. 
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Jack, J. 

lafatulla Pramanik —Accused—Peti- 

ier. v< ., 

lajek Sardar and another —Opposite 


riminal Revns.Nos. 448 and 449 of 

), Decided on 5th June 1930, 
iminal P. C., S. 106-Unle« otUnce 
ssarily involve* breach of peace Court,* 
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finding to that effect it necessary for pro* 
ceedingt under S. 106. 

Unless fche offence is one which necessarily 
involves a breaoh of the peace there muss be 
an express finding by the Court that the 
offence committed did in fact involve a breach 
of the peace for proceedings under S. 106. 

[P 647 C 1) 

Md. Nurul Huq Chaudhury — for 
Petitioner. 

Biraj Mohan Boy —for Opposite 
Party. 

Judgment. — In both these cases 
rules were issued to show cause why 
the order under S. 106, Criminal P. C., 
should not be set aside. It is urged for 
the petitioner that since the conviction 
was only under S. 379, I. P. C., in both 
the cases the orders under S. 106 are 
improper inasmuch as an offence under 
S. 479 does not involve any breach of the 
peace. There are a number of rulings as 
regards what amounts to an offenee in¬ 
volving a breach of the peace a9 referred 
to in S. 106, Criminal P. C. I do not 
think it necessary to go into details of 
these cases. It appears to me that the 
trend of these rulings shows that unless 
the offence is one which neoessarily 
involves a breach of the peace there 
must bo an express finding by the Court 
that the offence did in fact involve a 
a broach of the peace and I find that 
in both these cases there is such a 
finding. 

In Case No. 448 the appellate Court 
found that the acoused formed an un¬ 
lawful assembly no doubt as the number 
was 60 or 60 men although no charge 
was framed against the accused under 
this section. The offence committed 
was accompanied by force and it cer¬ 
tainly involves a breach of the peace. 
In Case No 449 the finding of the appei- 
late Court was also that the offence 
committed involved a breach of the 
peace and the learned District Magis¬ 
trate remarked that as the appellant 
did not desist from the wrongful aot, 
even after his conviction in the case, he 
considered it necessary that the accused 
should be bound down to keep the peace. 
In these oirou instances, I think that the 
orders under S. 106, Criminal P. C., in 
both these oases are justified according 
to law. The rules are therefore die- 
charged 

M.N./r.k. Buies discharged . 
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Full Bench 

Rankin, C. J., and C. C. Ghose and 
Mallik, JJ. 

Bakhal Chaiidra Das and others —Ap¬ 
pellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 234 of 1930, De¬ 
cided on 18th August 19JO, against de¬ 
cision of Special Tribunal. 

(a) Penal Code, S. 120-B—That person 
known to be associate was trying to extri¬ 
cate himself from being accused of any¬ 
thing connected with offence is not enough 
for conviction. 

Merely that a person was an associate of the 
persons who were party to a criminal cons¬ 
piracy is not of itself sufficient for the founda¬ 
tion of fche conviction of that person; nor oan 
tbs faot that the person was endeavouring -to 
extricate himsolf from being acoused of any¬ 
thing connected with the conspiracy help the 
case against such person. (P 649 C 1, 2] 

(b) Penal Code, S. 120-B—That imme¬ 
diately after occurrence person was anxious 
to escape observation and was doing his 
host to conceal his whereabouts is not 
enough to infer complicity. 

That a person was anxious to escape observa¬ 
tion or even was doing his be9t to ooncoal his 
whereabouts after the date of the occurrence 
oonneoted with the criminal ooQ9pirtoy is Qot 
enough to infor the complicity of tho person 
by completing what is necessary. [P 660 C-2] 

Mritunjoy Chattcrji , Monindra Nath 
Banerji , Parimal Mukherji and Deba • 
brata Mukherji —for Appellants. 

B. M . Sen — for the Crown. 

Rankin, C. J.—This is an appeal by 
three acoused persons who have been 
tried before a Special Tribunal sitting 
under the powers conferred by the 
Bengal Criminal Law Amendment Act. 
The charges wore in respect of an al¬ 
leged dacoity or attempted dacoity 
upon a certain bus which on lith Sep¬ 
tember last was going from Rajshahye 
to Nat ore carrying passengers and also 
stopping at the post offices on the way 
in order to piok up the mails. The bus 
in question was being driven by 
witness 3 in the ease Ramkrishna 
and there were certain employees of 
the Bus Company and there were also 
certain passengers who had got into the 
bus. In the driver’s seat there was 
tho driver, Satis the manager of the 
company and a certain other person. 
In the mail box or the middle part of 
the bus, there were witness 1 Aahu- 
tosh and witness Balavi (P. W. 17). 


048 Calcutta RAKHAL CHANDRA V. Emperor (FB) (Rankin, C. J.) 1930 


The witnesses Khitisb, Sukumar and 
certain others were in the back portion 
which has been referred to as the body 
of the bus. What happened was that 
after the bus had reached Puthia motor 
stand which was about 19 mile3 from 
Rajshahye and about 9 miles from 
Natore, one of the passengers in the 
bus asked the driver to stop on the 
ground that his watch had been drop¬ 
ped. The driver was unwilling to do 
so but some of the other passengers ap¬ 
parently induced him to stop and he 
stopped the bus though the engine 
was left running. Thereupon, certain 
passengers inside the bu3 got out, raised 
the cry “hands up,” one or core of 
them broke the headlights and punc¬ 
tured the front tyre3 and one or more 
stood over the driver threatening him 
with a dagger and threatening the 
people in the mail box to get down. The 
passenger who had been sitting in the 
front next to the manager got down 
and fired two shots with a revolver. 
He may have intended and probably 
did intend to hit the driver but he hit 
the manager Satis who was sitting next 
to him once in the arm and once in the 
chest. One of the dacoit passengers is 
said to have remained at the door of 
the bus with a dagger in order to •' pre¬ 
vent any of the other passengers in the 
bus from getting out. As the driver 
was not hit by the revolver he started 
the bu3 and in the end the bus got 
away and ultimately reached Natore. 
It appears according to the prosecution 
case that the accused Sushil who was 
at the back of the bus guarding the 
door was taken by surprise as the bus 
went off and he appears to have been 
thrown from the bus and to have sus¬ 
tained certain injuries in that way. 

The commissioners in a very careful 
judgment have set out the whole narra¬ 
tive of the events which throw light 
upon this case. We find that certain 
persons went to the police station. We 
find what the people in the police sta¬ 
tion did, how they came along a part of 
the road, how they made a search list 
of what had been discovered and how 
they came ultimately to the police sta¬ 
tion of Natore. Curiously enough late 
in that evening the accused Sushil was 
brought to the police station, and it ap¬ 
pears that he had been found in the field 
or premises of a certain agriculturist at 


a considerable distance to the south of 
the road along which the motor bus was 
going. The agriculturist called in his 
munib who advised him that the police 
should be given notice and Sushil was 
taken to the thana. 'there i3 evidence 
that he at first, at all events, gave a false 
name and said that he belonged to a 
place called Sherpur. It would appear 
from the medical evidence that he had 
sustained a certain amount of concussion 
because there was bleeding from his ear, 
which showed that this had happened, 
and it is probably true that he was in 
a semiconscious condition at the time 
when bo was found and also even at the 
time when he was taken to the police 
station. Proceeding upon the suspicious 
feature of this discovery near about the 
spot where the attack upon the bus had 
taken place, of a young man suffering in 
this way the polico appear to have com¬ 
menced investigation as to the antece¬ 
dents and past history of Sushil, and-in 
that way they discovered that Sushil 
and his co-accused Dharani were stu¬ 
dents of the Rangpore College, and they 
further found that these two had come 
on the 2nd to a mess at Rajshahye and 
that they had afterwards returned there 
on the 4th and stayed in the room 
belonging to the accused Rakhal until 
the 11th, the date of the occurrence. It 
appears that on the 7th Rakhal joined 
them and there is evidence to show that 
at about 6-30 p. m. on that day Rakhal 
was seen in Rajshahye, so that he was 
not a person who could have taken part 
in the attack on the bus, if the prose¬ 
cution evidence is to be believed. In 
the end the commissioners have given 
full and adequate reasons for their find¬ 
ing that there was this attack upon the 
bus as alleged by the prosocutioo. They 
have also given reasons and good reasons, 
for finding that more than five persons 
took part in the attack and they have 
further given reasons for finding that 
the object of this attack on the bus was 
to secure the mail, there being indeed 
no other object that could very well bn 
served by this attack so far as the evi- 
donce discloses. 

The case therefore comes back as re¬ 
gards each accused to the question 
whether it is shown that ho was a party 
to the attack ; in other words whether 
the evidence of identification is ^uffici 
ently ample to justify the Court in hold 
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ing that each prisoner has been satis¬ 
factorily identified. 

So far as Rakhal 13 concerned the 
prosecution in the end abandoned the 
case that he did take any part in the 
actual attack- So we have to deal, first 
of all, with the prisoner Sushil and then 
with the prisoner Dharani in consider¬ 
ing whether it is proved that they took 
part. 

As against Sushil I am of opinion that 
the evidence Which has been very plainly 
and clearly marshalled in the judgment 
-of the tribunal is amply sufficient to 
show that he was one of those who took 
part in the attack. To begin with, there 
was found on him at the time of his 
discovery a ticket which had been 
issued for this very bus for the journey 
with which we are ooncerned. The 
witnesses who identified him are 
P. W’s 1. 16, 17. 18, 19 and 21, 

and they identifiel him as the one 
who remained imide the bus near 
the door to prevent other people from 
descending. Then we come to this: that 
■curiously enough on this very evening, 
some time after this'occurrence, Sushil 
is founc?not very far away in a woun¬ 
ded condition by the witness who 
speaks to having seen him there. There 
is further the fact which is clearly pro¬ 
ved that when he was asked to give an 
account of himself after he had been 
taken to the thana he gave a false 
name and a false address. It appears 
also that a.revolver and a dagger were 
found some 400 yards away from the 
place where Sushil was found. This 
last fact certainly by itself is no very 
secure foundation to 'identify the ac- 
cused; but it certainly points to this: 
that whoever assisted Sushil to the 
place where he was found threw away 
these articles in the course of the jour¬ 
ney. Having regard to the corrobora¬ 
tive evidence and the direot evidence, 

I cannot think it possible that this 
Court should differ from the opinion 
of the members of the tribunal who 
■oana that Snshil’s complicity in the 
aacoity was amply proved. 

. Iq the case of Dharaui, the evidence 
19 not quite so extensive. The evidence 
against Dharani consists, first of all, of 
the evidence of association with Sushil 
staying -wtih him at a mess in Rajshahye 
both being students of the Rangpore 
College. I need not say that that of 


itself would be a highly insufficient 
foundation for conviction of Dharani 
merely upon evidence which implicated 
Sushil and certain others. There is also 
the fact that when Dharani was arres¬ 
ted he immediately denied that be had 
ever been in Rajshahye in his life. 
That may be some evidonce that he was 
endeavouriog to extricate himself from 
being accused of something connected 
with Rajshahye; but again that in itself 
is no evidence that Dharani was taking 
part in the dacoity. 

The evidence to implicate Dharani is 
the evidence of P. W. J2 Satis, the 
manager who was shot and of P. W. 3 
Ram Krishna, the driver; and the real 
question in this case is, having regard 
to a certain amount of antecedent cor¬ 
roboration in the evidence of associ¬ 
ation, whether these two witnesses’ evi¬ 
dence is sufficient. Now, it appears 
that on 7th October a certain number 
of people, including some people who 
were present in the bus at the time of 
the occurrence, were brought to.the jail 
to see if they could identify, among 
others, Dharani. None of the eyewit- 
nesses identified him on 7th October, 
but neither the driver nor Satis was 
present at this identification. Another 
identification was held on 7th Novem¬ 
ber and it is true that other persons 
as well as Dharani, who, wore suspects, 
were put among the persons paradod. 
On this occasion Satis and the driver 
both identified Dharani as the person 
who took part in the attack going in 
front and threatening the driver, and 
they did not apparently identify cer- 
bain other suspects who wore shown to 
them. 

The question is whether wo can rely 
upon the evidence of these two witnesses 
In my opinion, the evidence of the 
driver Ram Krishna is very definite and 
strong. To begiu with, ho says: 

I say that Dharani first stool over mo with 
ft dagger and broke the lights after. Ho was 

J?i y ».r 6ht r' 1 s * w him «“ tho light of the 

headlights. If this had not baen thoro I 
would not have roooguuod him. I moan that 

was U I?andin h “ by tho . h^dlight whon ho 
was standing over me, bat I could not have 

no?boea m on“ “ th ° flights had 

He says of Dharani: 

“ He was in the bus at the time. Ho it was 

and "JK P unotured tyres, broke the llgfi” 
ftnd stood over me with tho dagger. •* 8 

batis says: 
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At Rajshahye, I identified Dharani. 

At Baneswar he asked mo the cause of the 
delay.” 

That was because the bu3 had to 
wait there for mails. 

“ He also was the man at Putia who broke 
the headlights and pierced the tyres.” 

And in cross-examination he says: 

“ I first noticed Dharani at Baneswar. I 
saw him get in behind at Baneswar. He did 
not sit beside me. I identified Dharani only. 
I made a statement to the police. I did say 
to the police that I recognized the man who 
sat by me but not the other dacoits well. The 
man who shot the revolver was the man who 
sat next to me,” 

and so forth. In my judgment, the 
criticisms of the evidence of these two 
witnesses are not sufficient to induce 
one to think that there is any reason¬ 
able doubt about the identification of 
Dharani; and, in my opinion, the con¬ 
viction of Dharani by the tribunal must 
be upheld. 

I come last to the case of Rakhal. 
With regard to Rakhal, I am clearly of 
opinion that the evidence is entirely 
insufficient to bring home to him the 
charge of conspiracy under S. 120-B, 
I. P. C. Indeed, it is difficult to see 
that the evidence against Rakhal 
amounts to very much more than some 
circumstances of suspicion. It is said 
that his movements were peculiar and 
suspicious. He was employed, it seems, 
by an Insurance Company and his busi¬ 
ness no doubt was to get people who 
would take policies and arrange for 
agencies with other people who would 
extend the business of the company. 
It would seem that be was at Berham- 
pore about the 4th of the month. It 
would seem that on the 7th he came to 
Rajshaye and stayed there till the 11th. 
It is true that his two co-accused were 
then putting up with his consent in his 
room in the mess. It seems that he 
left Rajshaye on the evening of the day 
of the occurrence, that next morning he 
was found at the Ranaghat station, 
that ho spent the time from 11th to 
13th again at Berhampore and that he 
was not 'finally arrested till some time 
after that at the house of a relative. 
All this is very well; but it has nothing 
in the world directly to do with the 
attack on the bus. It amounts merely 
to some evidence of association with 
Sushil and Dharani, and it shows that 
he was sufficiently friendly with them 
to bo putting them up in the mess in 


Rajshahye where he was living. It does 
not seem to me that it is possible, by 
saying that when 11th October had 
passed he was anxious to escape obser¬ 
vation or even was doing his best to 
conceal his whereabouts, that the prose¬ 
cution can complete what is necessary 
in order to show that he was a person 
who concerted with others and agreed 
with them that this attack on the bus 
should be made. The commissioners 
said that, as he no longer did any busi¬ 
ness with tbe Insurance .Company, he 
was thus prepared to sacrifice his em¬ 
ployment and his pay rather than to 
give any clue as to his whereabouts. 
Be it that he was most anxious to 
escape observation. The commissioners 
inferred from this: 

‘‘We do think that the other points whioh we 
have mentioned abov9 have established beyond 
reasonable doubt that Rakhal's friendship 
with the other two acoused was not unconnec¬ 
ted with the project of dacoity and we find it 
impossible to hold the facts proved to be con¬ 
sistent with his innocence.” 

I can only say that to my mind the 
facts proved are in no way conclusive 
of an agreement on the part of Rakhal 
that this attack on the bus shguld be 
made. No doubt it may be, for any¬ 
thing that I can say, that the absence 
of any further evidence against Rakhal 
is due entirely to the fact that he let 
tbe younger people do the work and 
undertake the peril of bis scheme, but 
that must remain entirely in the region 
of hypothesis. Until we are first con¬ 
vinced by proper proof that Rakhal was 
a conspirator, no such consideration can 
arise. We have to be satisfied that he 
was agreeing and intending that this 
attack upon the bus should be made 
before we can find him guilty of a charge 
such as has been framed against him. 
In my opinion, the appeal of Rakhal 
must be allowed and he must be acquit¬ 
ted and released. As regards the other 
two accused Sushil and Dharani, nothing 
has been said upon the question of sen¬ 
tence. The tribunal have sentenced both 
of them to six years’rigorous imprison¬ 
ment each. In my opinion, that is a very 
proper sentence and ought not to be 
interfered with. Their appeal is ac¬ 
cordingly dismissed, 

C. C. Ghose, j.—I agree. 

Mallik, J.—I agree. 

v.B./r.k. Order accordingIV 
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A. I. R. 1930 Calcutta 651 
Full Bench 

Rankin, C. J., and C. C. Ghose and 
Lort-Williams, JJ. 

Mt. Attormoni Dasi and another — 
Plaintiffs—Appellants. 

v. 

Bamesh Chunder Bose —Respondent. 
Appeals Nos. 101 and 102 of 1929, De¬ 
cided on 22nd July 1930. against order 
of Panckridge, J., D/. 5th August 1929. 

(a) Calcutta High Court Original Side 
Rules, Chap. 38, R. 59—Claims by way of 
set-off and damages by client cannot be agi¬ 
tated in summary proceedings under R. 59 
on application by attorney. 

Per Panckridge , J —It ia not open to a Court 
to entertain, far less to decide, questions such 
sot-oils and damages on an application for 
costs by an attorney under Chap. 38, R. 59. If 
such question is agitatod at all it must be agi- 
tat* d in an ordinary suit. [P 652 C 1 ] 

(b) Limitation Act (1908), Art. 84—Ad¬ 
ministration suit — Final decree is not 
11 termination of suit,** 

Per Panckridge , —In many proceedings of 

which administration suits are an example, 
the so-called final decreo is very far from 
being the termination of the suit. [P 655 C 2] 

(c) Calcutta High Court Original Side 
Rules, Chap. 38, R. 59—Attorney's suit for 
taxed costs—Limitation. 

Per Panckridge, J.“Tbo period of limitation 
in an attorney's suit for taxod costa does n 0 t 
begin to run until at the earliest the issue of 
the allocatur : 86 Cal . 609 Foil. : A. I R 
1921 Cal. 67 and 46 Cal. $49, Ref [P 652 6 tfj 
(dj Calcutta High Court Original Side 
Rule., Chap. 38, R. 59-Application by 
attorney entailing enquiry .hould not bo 
dealt with under R. 59. 

When an application by an attorney for 
realization of his ecsts under R % 59 entails 
an enquiry it should not ordinarily bo dealt 
with in a summary manner. 

Where an application by an attorney for 
realization of costs due to him undor allocatur 
of taxed costs, evincod featuro which could 
only bo disentangled by oral ovidenco, although 
there were no merits in the attempts on the 
part of the ohents to pay nothing to their at- 
Corney who was out of pocket fora largo sum 
with respect to counsel's fees and other 
matter*: 

\ iRa '\ k J n °- J ‘> and Buckland J.), that 
the Court oould not grant relief claimed upon a 
mere summons in ohambor. [p $55 o n 

'-That a, 

abado of reality, and as the rule would work 
great hardship, the attorney could got tho re¬ 
lief asked for, it being a epeoial case. 

LUb rf 8aI f Pr i' Clit!oner * Act ( 187 9>. 6I S. 5— 
Liability of client to pay attorney’s fees of 

e /V 8 £? ed b V hem explained. 

0ho3e> /•“•Where an attorney has 
tfft y t d * C0Un81,1 UD<J er the authority given 
P 0 , i{ in khe Gainer filed in the 

i h b ° Un <i.to pay tha feta paid to the 

° n , *” at . lon - 1. 14 ia onl y when the 
olienfc has instructed the attorney not to brief 


a particular counsel that the client would be 
under no obligation to pay fees paid to that 
particular counsel : Re Harrison (1908) 1 
K. B. 282, Ref. - [P 659 C 1,2] 

P. N . Chatterjec and S. C. Boy —for 
Appellants. 

S. M. Bose and N . C. Chatterjec — for 
Respondent. 

Panckridge, J.-This is an applica¬ 

tion on behalf of Ramesh Cbundei' Bose, 
an attorney of the Court, for an order 
under Chap. 38, R. 59 of the Rules of 
Court, that the plaintiffs, Mt. Attor¬ 
moni Dasi and Ashutosh Dhur, do pay 
him a sum of Rs. 23,755-3-0 being the 
balance of his taxed costs in this suit. 
The history of the suit, which is one for 
the administration of the estate of 
Pitambar Dhur, deceased, is as follows : 

Pitambar Dhur, the testator, died on 
21st October 1897, leaving him surviving 
his two sons, the defendants Bepin 
Behary Dhur and Kali Charan Dhur, and 
four grandsons, tho sons of his prede¬ 
ceased eldest son Narayan Chandra 
Dhur, the husband of the plaintiff, 
Mt. Attormani Dasi, viz. Nabin 
Chandra. Ashutosh, Puma and Shibnath. 
Ashutosh is one of the plaintiffs, Nabin 
Chandra, a defendant. Puma Chandra 
and Shibnath are dead. The former is 
represented by the defendant Mt. Su- 
shila Sundari Dassi, his widow, and the 
latter by the female plaintiff, his 
mother. Pitambar’s widow, Mt. Sarat 
Coomari Dassi, is also a defendant. 

On 3rd December 1897 application 
was made for the probate of the testa¬ 
tor s will. A caveat was entered and 
the matter set down as a contentious 
cause, being numbered 3 of 1898. In 
the initial stages of the testamentary 
suit the attorney for the plaintiff in this 
suit were the firm of Kally Nath Mitter 
and barvadhicary, but some time in 1901 
there was a ohange from that firm to 
Romesh Chunder Basu, the applicant in 
this case. The testamentary suit was- 
settled and a consent decree made there¬ 
in on 30th May 1904, probate of the 
will being granted and an order made 
that costs of all parties do come out of 
the estate. 


% -'•''wu.ugi \j i UUU 

this suit for administration was insti- 
tuted, the applmant again acting as 

STaS^F phi8tiff3 
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all the stops of this intricate litigation, 
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The preliminary decree was made on 
23rd January 1906, and the tinal decree 
was made on 17th December 19L2. Ap¬ 
peals were filed and further enquiries 
directed, and the final decree, as it now 
stands, was made on 8th May 1916. On 
17th September 1921 the applicant’s 
bill of costs was lodged in the Taxing 
Office, and on 26th June 1929 the bill 
was finally vouched, taxed and passed 
and an allocatur issued allowing Rupees 
12,295-8-0 as between party and party, 
and Rs. 13,949-15-0 as between attorney 
and client. Both the plaintiffs oppose 
the present application, and maintain 
that the circumstances of the case are 
such that in the exercise of my discre¬ 
tion I should refuse to make the order 
asked for and refer the parties to a suit. 

Now it is conceded that, with the 
exception of certain costs which the 
applicant has expressed his willingness 
to give up, I must either make the order 
for the payment of the sum mentioned 
or dismiss the application. It is not 
open to me, on this application, to 
entertain, far less to decide, questions 
such as set-off and damages. If these 
are to be agitated at all it must be in any 
ordinary suit. 

With regard to limitation the posi¬ 
tion is this. Applications under R. 59 
are not subject to either to Art. 84 or 
Art. 181, Lim. Act : see Narendra Lai 
Khan v. Taruhala Dasi (l) but the judg¬ 
ments both of Rankin, J„ in that case, 
and of Chaudhuri, J. in Lakhimani Dassi 
v. Dwijendra-Nath Mukerjre (2) indicate 
that in certain circumstances the Court, 
in the exorcise of its discretion, should 
take into account the fact that if the 
attorney be referred to the remedy of a 
regular suit that suit must be dismissed 
as being time barred. 

It appears to me, however that this 
is not an aspect of the matter with 
which I need concern myself since in 
my judgment it is clear that in a suit 
brought by the Attorney, Attormani and 
Ashutosh would not be in a position 
successfully to plead the provisions of 
the Limitation Act. 

By Art. 84 of that Act the date from 
which the three years’ period of limita¬ 
tion provided by tbe article begins to 
run is the date of the termination of the 

~0) _ A. I. R. 1921 Cal. 67=GG L C. 209=43 Cal. 

817. 

12) [19ie] 46 Cal. 249=51 I. C. 941. 


suit or business. I am asked to bold 
that tbe final decree of 8th May 1916 is 
the termination of this suit within the 
meaning of tbe article. To do so would, 

I think, be potently absurd ; in many 
proceedings of which administration 
suits are an example the so-called final 
decree is very far from being the termi¬ 
nation of the suit. Moreover, Atal 
Chunder Ghose v. Lalcshman Chunder 
Sen (3) appears to m9 an authority for 
the proposition that the period of limi¬ 
tation in an attorney’s suit for taxed 
costs does not begin to run until at the 
earliest the issue of tbe allocatur. 

It is also pointed out that a consider¬ 
able time has elapsed between the making 
of the final decree and this application 
and it is suggested that this is a matter 
I should take into consideration. In 
my judgment I should not, in this case 
enquire whether the attorney was dila¬ 
tory or expeditious at every stage. His 
claim for costs is a legal not an equit¬ 
able claim and could only be defeated in 
a suit by lapse of time sufficient to bring 
it within the law of limitation. 

Various other reasons are advanced 
why in this case the attorney should not 
be permitted bo avail himself of the 
summary remedy provided by the rules, 
but should be referred to a suit. 

The plaintiffs first submit that they 
are entitled to the trial of an issue whe¬ 
ther or not at the time of the institu¬ 
tion of the suit there was an oral agree¬ 
ment between the attorney and Attor¬ 
mani Dasi that he would not ask for any 
costs beyond those that the Court might 
order to be paid out of the estate of the 
testator. I am satisfied that there is 
nothing in the allegation. No affidavit 
is sworn by Attormani Dasi and her 
brother Narendra Nath Sen puts it for¬ 
ward as based on information the source 
of which be does not specify. There is 
no corroboration for it whatsoever, and 
it is denied on oath by the applicant.. 

Next it is said that the Taxing 
Officer has erred in that he has 
not followed the scheme of taxation 
provided by an award of Mr. B.O. 
Chatkerjee accepted by all the parties. 
The award was made in the following 


cumstances. . . 

Dn 31st July 1917 Chaudhuri, J. refer- 

1 it to the Taxing Officer to report whas 
n was pa yable to ^he plamtiffs_attor. 
3 ) l 19093 36 Ca17(309=2 I. C. 830, 
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nay as counsel’s fees and ttie party sub¬ 
sequently agreed to refer the matter 
to the arbitration of Mr. Chatterjee 
who made his award on 30th January 
19£0. At first sight it certainly seems 
that the arbitrator's award goes con¬ 
siderably beyond the scope of the 
reference; for'not only does it deal with 
the proportions in which the plaintiffs 
are to be liable inter se and the amount 
payable out of Pitambar’s estate, but 
it gives direction as to the general 
costs of the suit quite apart from 
counsel’s fees. This however, is not 
important as all the parties, including 
theattorney,signified their consent to tho 
award, and tho attorney expresses his 
willingness to be bound by it. The 
answer to this contention is I think 
given by the Advocate-General, viz. 
that it is now too late to call the Tax¬ 
ing Officer’s decision in question. The 
taxation has become final and the only 
question before me is the method 
whereby tho attorney is to enforce his 
claim not to the quantum of the claim 
tself. 

I think he is also right when he 
contends that, in so far as the plaintiffs 
base their argument on the various 
directions that have been given for 
costs out of the estate, they display some 
misapprehension as to tho meaning of 
that term. An attorney looks for re¬ 
muneration to the client who has re- 
tained him, and when in administration 
matters an order is made for costs out 
of the estate it seems that the client, 
may reimburse himself from the estate 
and it no way limits the rights of the 
attorney to get his taxed costs direct 
from the client. 


The final objection is one of more 
substance. It is said that the parties 
shonld be referred to a suit because it 
would thereby be possible for the plain- 
tiffs to set off against the attorney’s 
bill of oosts, a time-barred claim for 
unliquidated damages occasioned by 
the attorney’s negligenoe. The neg- 
iigence relied on concerns the proceed¬ 
ings before the Assistant Referee .pur- 
•suant to an order made on appeal on 

XJ- D ® oem A bei : 1914 - 0“ 18th August 
the Assistant Referee gave the 
following directions : * 

n?' 1 F? r , lieB v, ■ hould ,od 8 9 with the Taxing 
Offloe their bill of cents, i. e., of the Teata¬ 
mentary Salt No. 8 of 1898, before the Court 


closes for the long vacation. If they do not 
produce their allocatur9 before I closo the 
reference I shall treat the payments made to 
tho attorneys by Mr. Belchambers as personal 
drawings by the parties, and they would not 
get the benefit of the provisions in the appeal 
Court decree as to equal contribution to the 
costs. 0 

The plaintiffs allege that by failing 
to get his bills taxed or produce his 
allocatur, the attorney has deprived 
them of the benefit of the provisions 
as to costs in the testamentary suit 
with the result that their shares have 
been debited with large sums by way 
of personal drawings and interest, and 
a legacy of Rs. 9,000 given to Narain 
Chandra’s branch of the family has 
been swallowed up in this fashion. 
The attorney’s answer is that he did all 
he could in his clients’ interest, but 
that he was obstructed at every turn. 
The brothers, he says, kept the cause 
papers and briefs in their own posses¬ 
sion and to this fact and the brothers’ 
quarrels the delays were due. 

Now, I as-ume a3 against the attorneys 
(1) that in a suit it would be possible 
for the plaintiffs to plead a time-barred 
claim for unliquidated damages by way 
of equitable set-off ; and (2) that the 
positiou is unaffected by the fact that 
all parties accepted Mr. Chatterjee’s 
award in 1920 though on both points 
I entertain some doubts. 

Nevertheless after giving the matter 
my consideration I have come to the 
conclusion that the oircumstances would 
not justify me in compelling the appli¬ 
cant to resort to the remedy of a suit 
entailing much expense, delay and in- 
convenienoe. 

As the Advocate. General has pointed 
out, the attorney would have had no 
possible motive for suppressing the 
allocators or for not getting his own 
oosts taxed. Indeed it was to his in¬ 
terest to expedite matters. 

Again there is no evidenoe to show 
that any of the parties called upon the 
attorney to bestir himself. No doubt 
Attormani Dasi is a pardanashin lady 
for whom allowance must be made 
but her brother has been looking after 
her interest and both he and Ashutosh 
must have fully appreciated the positiou. 

Un the materials before me, I oan- 
not find that these charges were ever 

of „n 

affidavit by Nabm on 12th March 1924 
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nine years after the alleged default, 
and when its effects must long have 
been apparent. It is further significant 
that even to-day these charges do nob 
appear in the affidavit used by Ashutosh 
in opposition. No affidavit is sworn 
by Attormani Dasi, and in Narendra's 
affidavit the charge is one of wilful 
misfeasance, a reckless and absurd sug¬ 
gestion doing little credit to the de¬ 
ponent who swore and in my opinion 
still less to the attorney who drafted 
the affidavit. 

I, therefore, make the order asked for 
save and except that the sum mentioned 
in the summons will be reduced by two- 
thirds'of the attorney's profit, costs as 
between attorney and client, which the 
attorney has expressed himself willing 
to give up. This I am told, is a sum of 
Rs 3,296-2-8, but if this is not agreed to 
the matter must be mentioned to me 
again and referred. The attorney is en¬ 
titled to his costs of this application. 

(On appeal to the Bench.] 

Rankin, C. J.— In this case there 
was an application in Chambers for a 
summary order under R. 59, Chap. 38 of 
the Original Side Rules by an attorney 
against his clients for payment of the 
amounts due to him under certain allo- 
caturs for taxed costs. The practice in 
this Court is that when an order is made 
for costs as between patty and party at 
the hearing of a suit or an appeal, the 
taxation proceeds not only between 
party and party but also between the 
attorney and his client as regards attor¬ 
ney and .client costs. The costs with 
which we are concerned are the costs of 
an administration suit which came to 
an end in the first instance, on 17th De¬ 
cember 1912, and an appeal, on 3rd De¬ 
cember 1914, and the taxation with 
which we are concerned has been held 
under these two decrees. The suit was 
a suit for the administration of the 
estate of one Pitambar who died in 1897. 
The conduct, both of the attorney and 
his clients, has been most extraordinary 
and the bills of costs now in question 
appears to have been lodged with the 
Taxing Officer in the year 1921. Ulti¬ 
mately the allocaturs were issued on 
26th June 1928 and the present appli¬ 
cation was taken out shortly thereafter. 

The clients contend that the sums 
claimed are not due to the attorney and 
the defences which they set up to the 


claim are as follows: First of all, they 
contend that the attorney was party to 
an agreement that a certain award made 
by Mr B. C. Chatterji should take effect 
in respect of costs, and they say that by 
this award a large part of the costs for 
which claim is now made is subject to 
an agreement by the attorney that he 
should look only to the estate of the de¬ 
ceased and should not look to either of 
hia clients personally. With reference 
to this matter there is a great deal to 
consider. It is a question whether the 
award was a good award at all. Ulti¬ 
mately the award was incorporated in 
the report of the Registrar, which was 
presented to the Court and the Court 
refused to accept it and there can be no 
doubt at all that the claim on the part 
of the clients that this award now binds 
the’attorney, gives rise to a good many 
matters for investigation. The second 
defence which is taken particularly by 
the lady Attormani is that the attorney 
was engaged throughout on the under¬ 
standing that he would not look to her 
personally for his costs but would take 
his chance in getting his costs out of the 
estate in'administration. This certainly 
is an exceptional contention and re¬ 
quires very strong proof before it can be 
accepted—particularly in the light of 
the subsequent events. The third de¬ 
fence put forward is that there is a 
heavy claim for damages for the attor¬ 
ney’s negligence arising out of the faot 
that in the administration suit the at¬ 
torney did not produce and get his bills 
taxed so as to enable his clients to get the 
benefit of an order which put the costs 
of all the parties upon Pitamber’s 
estate. It does seem—though it is by no 
means clear—but it does seem to me to 
be the fact that certain bills of costs 
not being produced in time the Assis¬ 
tant Referee refused to permit them to 
be taken into account. On the other 
hand there is a mass of material upon 
the record tending to show that the de¬ 
fault in lodging these bills of costs for 
taxation was not so much the fault of 
the.attorney as the fault of his very 
cantankerous and extraordinary clients. 
But, at the same time, it cannot be said 
that the attorney has been able through 
letters written* from time to time to 
establish this position. The olients fur¬ 
ther olaim to sot off certain sum of oosts 
and dispute the oredit that had been 
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given fco them for certain small amounts 
that had been paid on account and they 
further raise the question that the order 
sought against them is barred by limi¬ 
tation. 

I have been at considerable pain3 to 
endeavour to see whether R. 59, Chap. 
38 of the Original Side Rules can fairly 
and defeasibly be applied to a case of 
this degree of complication. It appears 
to me that it cannot, and, though I have 
reached this result with great regret, I 
cannot say that I have any real doubt 
upon the matter. No doubt it is open 
to us to go through the mass of the re¬ 
cord in this administration suit and the 
testamentary suit that was connected 
with it and to make up our minds, from 
what was said by the learned Judges from 
time to time and from the affidavits filed 
from time to time by the parties, which 
of these parties is likely to be in the 
right as regards their several conten¬ 
tions; but it does not seem to me that 
that would be a proper or reasonable 
way of dealing with such a case as this. 
In my judgment, there are features in 
this case which can only be disen. 
tangled by oral evidence and, though I 
have li«ble doubt that there is small 
merit in the attempt on the part of the 
clients to pay nothing to their attorney 
who is out of pocket by a large sum 
with respect to counsel’s fees and other 
matters, I feel entirely unable to give 
reliof to the attorney upon a mere 
summons in Chambers such as is now 

h l to ™ u . 3 ’ , With fcha very greatest res¬ 
pect to the learned Judge who has made 

the order against the clients, I think 
that that order cannot stand. In my 

T 06, j hQ appoal9 mu st be allowed 

be dial' l XT h9 l0arn0d Jud 6 0 must 

be discharged. No order as to costs. 

H k T- G “° 8e - J --In this case I have 
the misfortune to differ from my learned 
brothers; it is therefore incumbent upon 

° ° U6 ab l0n S fch fche reasons 

which have compelled me to differ. 

• 1 !• appeal3 have arisen out of 

an application m a de by the respondent 
Mr. Ramesh Chunder Bose who is an 

Jnd° rn9 £u 0f fc Q hi3 Courb order 

thtn h , aP ' 38> R ’ 69 ’ 01 fchQ rules of 
this Court on the original aide (corres- 

-Pi,* . fco ^ the same ohapter in 
present edition of the rules) thaf 

IsL Mfc ’ Attormani Dasi and 

Ashutosh Dhur do pay to him the sum 


of Rs. 23,755-3-0 being the balance of 
his taxed costs. The application came 
on for hearing before Panckridgo, J. t and 
he made an oHer in manner following: 

It is ordered that the said plaintiffs Mt. 
Attormani Dasi and Ashutosh Dhur do pay to 
the s*id Babu Ramesh Chunder Bose the sum 
of rupees twenty-three thousand seven hund¬ 
red and fiftyfive and ann*9 three being the 
balance of the plaintiffs’ taxed costs in this 
suit less the sum of'rup9es three thousand two 
hundred and ninatysix annas two and pies 
eight being the two-thirds of the in-pocket 
attorney and client costs and do also pay him 
his costs of and incidental to thi9 application 
including the fee fco counsel fco be taxed by the 
Taxing Officer of this Court. H 

It may be noted in passing that 
though the attorney took out summons 
of this application as far back as 30th 
August 1928 the matter was not dis¬ 
posed of till 5th August 1929. 

In Appeal No. 101 the appellant is 
Ashutosh Dhur and in Appeal No. 102 
the appellant is Mt. Attormani Dasi; 
but the points which arise in the two 
appeals are the same and consequently 
the two appeals have been heard to¬ 
gether by us. 

The subject-matter of these two ap- 
peals is somewhat complicated and it 
may be desirable to set out the facts at 
some length. 

° n ® P , iba ? lbar D bur died on 21st 

ctober 1897 leaving him surviving his 
two sons Bipin Behan Dhur and Kali 

w k™ nu Ur * nd four 8 raa<39 ons named 
Nobin Chunder Dhur, Ashutosh Dhur, 
Purna Chunder Dhur and Sib Chunder 
Dhur being the sons of his predeceased 
eldest son Nerayan Chunder Dhur. and 
Mt. Attormani Dasi, the widow of 
Narayan. Purna died leaving a widow 
named Sushila. Shib Chunder died un- 
married leaving him surviving his 

heiress ^ Afctormani D ® 3 > as his 

Pitambar Dhur died leaving a will, 
application for probate of which was 
mide by the executor named therein, 
B.p,n Behan Dhur, on 3rd December 
J” 97 ,; A 0a ^ oafc was lodged, with the 
Jesuit that the matter of the application 
for probate was set down to be heard as 

a contentious cause and was numbered 
as Suit No. 3 of 1898, Mt. Attor- 
mam appeared in those proceedings as 
guardian of her then infant sons Ashu¬ 
tosh and Shib Chunder and opposed the 
application and her attorneva 
Messrs. Kali Nath Hitter and SarVffi 
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kari. Mr. Belchambers, the then Re¬ 
gistrar on the original side, was ap¬ 
pointed receiver of the estate of Pitam- 
bar Dhur. Some time in 1901 there was 
a change of attorney from Messrs. Kali 
Nath Mitter and Sarvadhikari to Mr. 
Ramesh Chunder Bose. In October 1901, 
the parties came to a certain agreement. 
In 1904 there was a decree by consent 
in the said probate suit; probate of the 
will was granted to the executor and 
an order was made that the costs of all 
parties should come out of the estate. 
While this litigation was going on, it 
appears that Mr. Belcbambors as re¬ 
ceiver made certain payments from time 
to time to the attorneys engaged in the 
case. 

Shortly after the termination of that 
litigation, an administration suit was 
started by the plaintiffs Mt. Attor- 
mani Dasi and Ashutosh Dhur in this 
Court being Suit No. 875 of 1904 at the 
instance of Nobin Chunder Dhur and 
these persons retained Mr. Ramesh 
Chunder Bose as their attorney in the 
said suit. Mr. Bose’s costs which are 
the subject-matter of the present appli¬ 
cation are in connexion with the said 
administration suit and with various 
appeals arising therefrom. In the ad¬ 
ministration suit which was instituted 
at the instance of Nobin as found by 
this Court, a preliminary decree was 
made on 23rd January 1906, directing 
a reference to the Assistant Referee. 
There was an appeal against this preli¬ 
minary decree; but the appeal was dis¬ 
missed and the decree was confirmed by 
the Court of appeal. This was on 14th 
January 1907. The Assistant Referee 
made his report on 31st July 1909. 
Exceptions were taken thereto on 
every conceivable point by Nobin 
Chunder Dhur, among others, and the 
matter came on for hearing before 
Woodroffo J. The exceptions were 
discharged and the report of the 'Assis¬ 
tant Referee was confirmed on 17th 
December 1912 and a final decree was 
made. 

It was directed by the final decree 
that the general costs of all parties in 
the said administration suit should be 
paid out of the estate, one-third from 
the share of each branch and that the 
general costs of all parties in the re¬ 
ference before the Assistant Referee 
should be paid out of the estate ; one- 


third from the share of each branch 
except the costs occasioned by reason 
of a document which was marked Ex. D 
being put forward and in respect there¬ 
of it was directed that the plaintiffs 
should pay such costs. Now, against 
this final decree two appeals weie 
lodged. On 3rd December 1914 the 
Court of appeal slightly varied the 
decree of 17th December 1912. It was 
ordered that the costs of the adminis¬ 
tration suit should be paid out of the 
estate except that the plaintiffs and Nobin 
Chunder Dhur should pay the costs 
occasioned by putting forward Ex. D. 
It was also direoted that the costs of 
the testamentary proceedings covered 
by Cl. 3 of a certain agreement arrived 
at between the parties, being the agree¬ 
ment of 1st October 1900, should come 
out of the estate—one-third from the 
share of each branch. Certain directions 
were also given by the Court of appeal 
for further enquiries before the Assis¬ 
tant Referee. These enquiries came on 
before the Assistant Referee, and by his 
order dated 18th August 1915 he 
directed the parties to lodge with the 
Taxing Officer before the ensuing long 
vacation commenced their bills of costs 
of the testamentary suit and produce 
allocaturs before the reference before 
him was closed and, that, in default the 
payments made by Mr. Belchambers, as 
receiver to the attorneys concerned, 
would bo treated as the personal draw¬ 
ings of^the parties. It appears that this 
order was not carried out by any of the 
parties to the said suit. Be that as it 
may, the report of the Assistant Referee 
on the said further reference came on 
for confirmation before this Court on 
8th May 1916 when the same was .con¬ 
firmed and a final decree was passed in 
the said administration suit. 

In the various proceedings referred to 
above Mr. Ramesh Chunder Bose acted 
as attorney of the plaintiffs, but it does 
not appear that he was paid his cos s 
from time to time or indeed at any tun* 
by his clients — the plaintiffs Mt. 
Attormani Dasi and Ashucsh Dhur, 
except certain small sums. In July 
he was faced with this position: thac 
there was due by him to various 
counsel employed by him on behalf ot 
his clients in the said various proceea- 
ings a large sum of money amounting 

to about Rs. 40,000. Demands for pay- 
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moot had been made oa his clients, but 
it appears that the attorney was put 
off on the ground of want of funds and 
on the ground that their properties 
were in the hands of the receiver of this 
Court. In these circumstances, Mt. 
Attormani Dasi made an application 
in the administration suit (No. 875 of 
1904) some time in July 1917 before 
Chaudhuri, J., for an order that 
the receiver appointed in the said 
suit of the properties bequeathed to 
the heirs of Narayan Chunder Dhur 
deceased should raise and pay to 
Mr. Romesh Cbunder Bo9e a sum of 
Rs. 40,030 by mortgage or sala of one 
undivided half-sbare of the said pro¬ 
perties in his charge towards payment 
in part of Mr. Ramesb Chander Bose’s 
bill of costs. Various other matters 
were covered by this application, bub 
for present purposes it is unnecessary 
to refer to them. 

Mr. Ramesh Chunder Bose made an 
affidavit in connexion with this applica¬ 
tion and he stated inter alia as follows : 

‘‘That during the proseontion of this suit 
and tho appeals, the said Ashutosh Dhur used 
to tak- from my office the cause papers and 
tho briefs of counsel—most of them have not 
“?? "tnrnad *° but ™re kspt by tho 
said Ashutosh Dhnr—and be has not made 
them over to mo. That abont two ye.rs 
Con ‘ h9 8 ‘‘ ,d Ashutosh Dhur and Nabin 

«* rre, W among themselves 
and Ashutosh Dhnr alleges that the o.use 
papers and briefs of counsel are with Nobin 
OhunderDhur and the latter oharges that 
when Ashutosh Dhur rsmoved from his house 
he had taken them over with him and thov 
were an d are still with the said Ashutosh Dhur. 

R a ‘ * Ur 8 « of money abmt 

Be. 37,fi00 due to oouosa) for their fees and 
unless these are paid to counsel I cannot under 
thorulesofOourt Mg? my biUof costs i n ^o 
the Taxmg Office for taxation. Besides owing 
to non-produotnn by Ashutosh Dhnr of the 
oanse papers and the briefs of various counsel 
who appeared oo my clients’ behalf at the 
various stages in this suit and in appeal I am 
unable to .ot my bill checked by the Taxino 
Offioe of this Hno'ble Court at the time ol 

rafea of thUR b -K, oiThftt audertbJ 
rujes of tbU Elon ble Court al] billa nf 

ahould be lodged for taxation along with the 

ntvme P i: P t er8 ’*“ d b . rief9 0f 0 OUQ 8 e * 8 and upo^ 

ThaT? Q h ‘°e°vT “k m 1 , their du " thereon, 
lbat I hive got my bill of ooats in this suifc 

prepared from papers filed ia Court and upon 

fo® wifchth| D . ar *if n ' 1 u , ' he T p * pera in 

but 1 am unablo to pay 

cav them h81 (T 9 ?? the P ,ajn *ifl did not 
pay them nor have they got their share of fv Q 

Klk. i, apt ^ int<id ,n hi8 8a,t> That my biH 
of oostB haa been ready and it shows that the 

total amount of my bill of costs in thia auit ia 

1930 0/83 


about Rs. of wh ich tho sum of R 6 . 37,600 

represents fees due to counsel .’ 1 

Ashutosh Dhur also made an affidavit 
and he opposed Attormani’s application. 
Ashutosh stated among others as 
follows: 

I state that whatever papers and briefs were 
taken it was done by the defendant Nabin 
Chunder Dhur who use 1 to do everything in 
the ease, and if any papers and briefs have not 
been returned the eaid Nabin Chunder Dhur 
is responsible for tne same.” 

At this time it is quite clear from the 
materials before us that Ashutosh and 
Nabin had quarrelled among themselves 
and Ashutosh charged that the applica¬ 
tion of Mb. Attormani Dasi bad really 
been inspired hy Nabin Chunder Dhur in 
order that he (Ashutosh) might he made 
to pay the costs to Mr Ramesh Chundor 
Bose. Ashutosh’s contention was that 
the administration suit itself was Nabin 
Cliunders suit, although he figured in 
the category of defendants and that 
Nabin ought to pay Mr Bose’s costs. 

Chaudhuri, J., made an order on 31st 
July 1917 on this application and it 
was as follows: 

“And it is further ordered that it bo and it is 
horeiy referred to tho Taxing Officer of this 
Court to enqu.ro and report as to tho amount 
of counsel s fees due to B»bu Ramesh Chunder 
Bose attorney for the plaintiffs in this suit. 
And it is further ordered that the said enquiry 
r b ®' d tbo Presence of tho said Bubn 
Ramesh Chunder Boso or his agent, and also 
in the P res 9 nce of the s a i<l plaintiff Ashutosh 
Uhur jr his aifcocnsy.” 

Ashutosh preferred an appeal butth^ 

appeal was dismissed; and Chaudhuri 
J.8 order was confirmed. 

As I understand Chaudhuri. J.’s oper¬ 
and the order of the Court of appeal 
confirming the same, it was evidently 
intended at the time that after the 
amount of fees due to counsel had been 
ascertained provision for payment 
thereof would be subsequently made- 
by the Court. 

It appears that the matter went to 
Mr Heohle, the then Taxing Officer, 
and the enquiry was proceeded with for 
sometime, and during the oourse of the 
enquiry it was ascertained what faes 
were payable to counsel and to which 
counsel. The enquiry was nob however 
concluded before Mr. Heohle as the 
parties agreed among themselves that 
Mr. B. C. Chatterji, a member of the 
Bar,. should hold a sorb of arbitration 

and in that manner finish the enquiry 
whioh was being held before Mr. Heohle 
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"Mr. Cbatterji made an award or report 
on 30th January 1920 which is printed 
at pp. 11 to 15 of the paper book in 
Appeal No. 101 of 1929. The fees due to 
eight counsel had to be ascertained and 
this was done by Mr. Cbatterji on the 
materials which had already been placed 
before Mr. Hechle. He then proceeded 
to indicate how much of the fees due to 
counsel was payable out of what he 
called the “estate,” how much was 
payable by Mt. Attormani Dasi and 
how much was payable by Ashutosh 
Dhur. The award or report of Mr. Chat- 
terji was agreed to in writing by 
Ramesh Chunder Bose, by Mt. Attor¬ 
mani Dasi, and by Ashutosh Dhur. 
The Taxing Officer incorporated 
Mr Chatterji’s award or report in his 
report to the Court which was dated 
12th March 1920. 

On 16th March 1920 Ashutosh Dhur 
gave notice of an application for 
26th Maroh 1920 before Rankin J., as 
he then was, for an order that the 
report of the Taxing Officer dated 12th 
March 1920 should be confirmed and 
that the receiver appointed in the said 
Suit No. 875 of 1904 of the estate of the 
heir of Narayan Chunder Dhur be direc¬ 
ted to pay Mr. Ramesh Chunder Bose 
the sum of Rs. 14,501 out of the funds 
in his hands to the extent the same wa3 
available and tbe balance by raising the 
same on mortgage of properties of suffi¬ 
cient value belonging to the estate of 
tbe heirs of Narayan Chunder Dhur de¬ 
ceased to enable Ramesh Chunder 
Bose to tax his bill of costs which 
were payable out of the estate of Pitam- 
bar Dhur deceased and debit one-third of 
the amount of taxed bills of Mr. Ramesh 
Chunder Bose against the amount 
to be advanced to him as aforesaid 
and realize one-third of the amount 
of the taxed bill from Kali Churn Dhur 
and one-third from Bipin Bihari Dhur and 
that after such realization the accounts 
between the heir of Narayan Chunder 
Dhur, as regards their liability for pay¬ 
ment of costs be finally adjusted. In pas¬ 
sing it may be noted that this was in sub¬ 
stance the same application whioh 
Attormani had made before Chau- 
dhuri,J.,and which Ashutosh had strenu- 
ously opposed at that time. Ashutosh s 
idea was that the attorney should be 
paid off first, and then the said receiver 
should be placed in a position to realize 


a portion of the said costs from Bipin 
and Kali and thus to recoup Narayan’s 
estate to a certain extent. Ashutosh 
Dhur in his petition to this Court, 
stated, among others, as follows: 

"That the said’eatate being in the hands of 
the Official Receiver, our petitioner and his 
mother were unable to pay a very large amount 
of costs payble to their attorney Babu Ramesh 
Chunder Bose so as to enable him to tax his 
bill and recover the same in the manner 
hereinbefore stated. That in order to get over 
this difficulty your petitioner's mother took out 
a Registrar's summons dated 18th July 1917 
praying for an order that Mr. Jacob, the then 
receiver of the said estate, should raise and pay 
to the said Babu Ramesh Chunder Bose the 
sum of Rs. 40,000 by mortagage or sale of un- 
divided half-share of the properties bequeathed 
to the heirs of Narayan Chunder Dhur. That 
your petitioner filed an affidavit in opposition 
to the said application affirmed on 23rd July 
1917 setting out that Nabin Chunder Dhur 
undertook to pay the oosts of the action, and 
further that the costs were payable out of the 
estate of Pitambar Dhur deceased in the man¬ 
ner hereinbefore stated, and raising various 
other objections to the same. That upon the said 
application it was inter alia ordered that it 
should be and was thereby referred to the 
Taxing Officer of this Honb’le Court to enquire 
and report as to the amount of counsel's fees 
due to Babu Ramesh Chunder Bose and it was 
further ordered that the said enquiry should 
be held in the presence of the said Ramesh 
Chunder Bose and your petitioner. That dur¬ 
ing the pendenoy of the said enquiry the defen¬ 
dant Bipin Bihari Dhur, having taxed some of 
his bills, applied for execution thereof against 
your petitioner, his mother and the defendant 
Nabin Chunder Dhur, and accordingly a notioe 
was issued by this Hon'blo Court and dated 
4th February 1919 on your petitioner, his 
mother and the defendant Nabin Chunder 
Dhur to show oause why the deoree and ordors 
for costs, which had been taxed as aforesaid, 
should not be exoouted. That your petitioner 
filed an affidavit affirmod on 31st Maroh 1919 
for the purpose of showing oause wherein your 
petitioner, after setting out the faots of tho case 
pointed out that tho estate of Natayan Chun¬ 
der Dhur being in the hands of the Oflioial R-“ 
ceiver counsel’s fees payable to Babu Rarneah 
Chunder Bose oould not be paid to enable him to 
tax his bills, and further that on suoh taxation 
not only the decrees and orders for costs in¬ 
cluding those under execution would be 
fled, but a large amount would be due to^ the 
estate belonging to the heirs of Narayan Chun- 
der Dhur deceased.” 

Notice of this application was given 
to Mt. Attormani Dasi, Mr. Ramesh 
Chunder Bose, Nabin Chunder Dhur and 
his attorney Mr. H. C. Banerjee, Mt. 
Sushila Sundari Dasi and her attorneys 
Rutter & Co., and to Mr. Khagendra 
Nath De who was the attorney of Nobm 
Chunder Dhur for some time, but no 
notice was given-to the other P* rtl ® 9 in * 
terested in the estate of Pitambar Dhur. 
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Rankin, J. by hig order dated 26bh 

July 1920 refused to confirm the Tax¬ 
ing Officer’s report and in the course 
of his judgment observed as follows: 

"In the coarse of fchis litigation there has 
been a testamentary suit and in the adminis¬ 
tration suit certain costs incurred in the testa¬ 
mentary suit have been dealt with; further 
complication arises owing to the fact that the 
coats were not taxed at the time and certain 
orders were made which fail to take effect re¬ 
garding costs. It is evident that more than 
one of the parties are in this difficulty, that 
counsel's fees have amounted to a considerable 
anm and the solicitors are not desirous of pay¬ 
ing such a large sum before carrying in the 
bills for taxation of fchoss costs allowed out of 
Pifcambar'e estate. To that extent I am minded 
to help the parties on a proper application 
being made in the presence of all the parties. 
If such an application is mado for leave to have 
those costs taxed first, and payment of counsels 
fees vouched afterwards, I may be able to make 
an order giving the receiver liberty to pay 
counsel’s fees, but will direct that the alloca- 
turs are not to issue till the.vouchers are pro¬ 
duced before the Registrar that counsel -have 
been paid. As regards any other costs payable 
out of Narain's share in that estate I oannot 
hold out any hopes that I will do more than 
make provision when the decree in the partition 
suit (relating to the estate of Narain Chun- 
der Dhur deceased) oomes to be made: (i) giving 
the commissioner of partition libarty to set-off 
costs whore there are cros«-claim; (ii) giving 
him leave to sell or raise money upon the 
particular share of each person to pay the 
attorneys.” 

It should be stated here that Nabin, 
who had a passion for litigation, had in 
1917 started a suit for partition of the 
properties belonging to Narain's heirs 
(Suit No. 563 of 1917). That suit oame 
on for hearing before Rankin, J., on 2nd 
August 1920, when he made the usual 
partition deoree and appointed Mr. 
Hechle, the then Registrar, commis¬ 
sioner of partition an! receiver and dis¬ 
charged the Official Receiver who had 
been receiver of the said properties 
under an order which had been made in 
Suit No. 875 of 1904. 

The position thereafter was that 
Attormani and Ashutosh would not pay 
Mr Ramesh Chunder Bose any money 
and Mr. Ramesh Ohunder Bose was un- 
able to get his bill taxed as counsel 
employed by him had not been paid 
their fees. The attorney had employed 
the counsel concerned under the autho¬ 
rity given to him by the plaintiffs in 

the retainer filed in Court, and he was 
bound to pay counsel, and the client 
would be bound to pay the fees paid to 
oounael on taxation. It is only when 
the client has -instructed the attorney 


not to brief a particular counsel that 1 
the client would be under no obligation 
to pay fees paid to that particular coun¬ 
sel, should he have been employed by; 
the attorney : see Re Harrison (4).l 
In these circumstances he made an ap¬ 
plication to this Court some time in 
March 1924 for au order on notice to 
the parties and to the receiver appoin¬ 
ted in Suit No. 563 of 1917 that the 
receiver of the estate of the heirs of 
Narayan Chunder Dhur deceased should 
raise and pay to Mr. Ramesh Chunder 
Bose a sum of Rs. 15,912 by mortgage 
or sale of one undivided half-share of 
the properties bequeathed to the heirs 
of Narayan Chunder Dhur towards 
payment in part of the plaintiff's bill 
of costs and that Ashutosh Dhur be 
ordered to produce cause papers and 
briefs of counsel before the Taxing 
Officer in order to enable Mr. Ramesh 
Chunder Bo3e to vouch his bill of costs. 
By this time Mr. Bose had lodged his 
bill with the Taxing Officer and it had 
been taxed in the sense that the officer 
had decided what he would allow. 

Ashutosh opposed the application of 
Mr. Bose. The application came on 
before me sitting on tho original side 
and it appeared manifest from the affi¬ 
davits used : (see R. C. Bose’s affidavit 
of 19jjh March 1924 and Ashutosh’s affi¬ 
davit of 31st March 1924), that Mr. 
Bese’s oomplaint that tho briefs and 
cause papers had been taken away from 
his office was literally true. I was 
further of opinion that the order prayed 
for was such as Rankin, J., had indi¬ 
cated in the concluding sentence of his 
judgment quoted above as being one 
whioh could be made. An order was 
made by me on the original side in 
April 1924 in terms prayed for by Mr. 
Ramesh Chunder Bose ; but this order 
was however set aside by the Court of 
appeal by its judgment dated 25th 
March 1925. The Court of appeal (San¬ 
derson, C. J., and Rankin, J.) pointed 
out that the attorney had no cause of 
action against his clients for disburse¬ 
ments, such as counsel’s fees, before he 
had actually paid them and that no 
case had been made out by the attorney 
for asking that the share of his clients 
should at that stage be mortgaged in 
order to put him in funds to pay his 
coun sel s fees. 

ii) U903J1.K. B. 282. ----- 
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It may not be out of place here to 
quote the following observations from 
the judgment of the Court of appeal 
which was delivered by Rankin, J.: 

“ The position is, as I uaiorH%□ 1 , that the 
bill of costs, which is referred to by the at* 
tornsy in his affidavit has been lodged. It 
has been lodged without these vouchers from 
counsel. The bill itself has been taxed in 
the sense that the officer has decided svhat he 
will allow. Toe amount to bo allowed for 
counsel's fees has also been decided and a cer¬ 
tificate has been given. It appears, therefore, 
that this attorney h is been allowed very great 
indulgence indeed. He has been allowed to 
briug in his bill without the vouchers and 
practically to have * complete taxation with¬ 
out the vouchers. I mike no observation as 
to that, except that he has had exceptional 
indulgence. The bill itself appears to be a bill 
for a vorv much larger sum than Rs. 15,033 ; 
taking the bill as a whole, it appears to bo 
more thin Rs. 40,003. We are now asked to 
say whether it is right in these circums ances 
that the receiver should be directed to charge 
the clients’ estate i'.self merely to raise a 
mortgige for thi purpose of puttiug the soli¬ 
citor in funds to pay his counsel's fees at the 
last moment when the taxation is already 
complete. It has to be observed th it unJer 
our rules it is p>ssible for an attorney when 
he obt»ins his allooitur to git a summary re¬ 
medy against his client un ler R. 67, 
Chap. 39. In my judgment, there are several 
substantial reasons why the order asked for 
by the attorney should not be granted. If 
f ibis order be made in this ca 9 e it aopjars to 
me that it will b 3 very difficult to refuse ap¬ 
plications of this character whioh will con¬ 
stantly be nude. It seems to me that it is in 
eff3ct g tting rid of the Silutary rule of law 
which was laid down iu Holme * v. Penney (3). 
I think, too. that the principle fchit an at¬ 
torney's client is entitled as a special protec¬ 
tion to have disbursements made before the 
bill i 9 lodged would be seriously imperilled. 
It seems wrong in any case to raise money 
for pirt of the bill of costs; piece neal charges 
on an estate are to be avoided. There is an¬ 
other objection. When this bill has been 
passed the clients will have an opportunity, 
if they desire, of raising cortaia claims and 
-objections which they have indicated. I do 
noi say that by way of encouraging them to 
do so, but it is quite possible that that will 
be done." 

I will not presume to say a single 
word in criticism of the judgment of 
the Court of appeal; but it does seem to 
me that Rankin, J. s attention was not 
drawn to his own judgment dated 26th 
July 1920, referred to above. 

It appears that some time previously 
namely in March 1924, Nabin Chunder 
Dhur had made an application to this 
Court on the original side in Suit 
No. 563 of 1917 for an order that Mr. 
Ramesh Chunder Bose might he di « 

(5) [1856J 3 K. & J. 90=3 Jur. N. S. 80=26 
L. J. Ch. 179=5 W. R. 132. 


rected to make over to Mr. Remfry 
the receiver and commissioner ol 
partition of the estate of Narain 
Chunder Dhur appointed in the said 
Suit No. 563 of 1917, the allocaturs of 
costs of the said Testamentary Suit 
No. 3 of 1893 and his taxed bills of 
costs and to furnish a full and complete 
account with sufficient details of all 
money received by him from time to 
time on account of the costs of the 
said testamentary suit. Mr. Ramesh 
Chunder Bose filed an affidavit on 24th 
March 1924 in which he stated that the 
said Nabin Chunder Dhur and Ashutosh 
Dhur used to look after the litigation 
from the very start and that from time 
to time they used to take away from 
his office cause papers and briefs of 
counsel in the testamentary and other 
proceedings, which papers were es¬ 
sentially nece39ary for the preparation 
of the bills of costs. This was a re¬ 
petition of what he had already stated 
in 1917 and whioh is referred to in a 
previous portion of this judgment. He 
also stated that he had in his possession 
one allocatur and four taxed bills and 
that a9 regards the other allocaturs or 
taxed bills they were made over to 
Mr. Belchambers and were no longer 
with him. Ashutosh made an affidavit, 
but there is no denial therein of what 
had been stated by Mr. Bose. Mr. Bose's 
explanation was fully accepted and 
Nibin’s application was dismissed by 
me on the original side and two ap¬ 
peals against the last-mentioned order 
were also dismissed by Sanderson, C. J. t 
and Rankin, J. This was on 19th Maroh 
1925. The result was that no further 
question about allocaturs and taxed 
bills iu connexion with Suit No. 3 of 
1898 could thereafter arise. 

Counsel employed by Mr. Ramesh 
Chunder Bose having been subsequently 
paid by him out of his own funds and 
the necessary vouchers being produced 
before the Taxing Officer, the taxation 
of his hill of costs, whioh was lodged 
in the Taxing Office on 27th September 
1921, was completed on 26th June 19^8 
and an allocatur was issued allowing 
Rs. 12,295-8-0 as between party and party 
and Rs.13,949-15-0 as between attorney 
and client. Mr. Bose is now seeking to 
obtain an order for payment by tbe 
plaintiffs and they are strenuously 
resisting any such order. 
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I may mention in this connexion that 
-the attorney's bill was in the first in- 
-stance finally passed by the Assistant 
Taxing Officer on 2nd September 1927. 
The plaintiffs however asked for review 
of taxation. The decision of the Taxing 
Officer dated 15th September 1927 svas 
against the plaintiffs. They then applied 
to the Court for an order that the taxa¬ 
tion should be reopened and that the 
bill should be retaxel. Pearson, J. 
before whom the matter came on for 
hearing was not satisfied that it 
was necessary to reopen the taxation 
altogether but he directed that the 
Taxing Officer should only reconsider 
items 1 to 5 mentioned in the plaintiffs’ 
exceptions to taxation. It may be noted 
in passing that the plaintiffs queried 
the entire bill of the attorney, and that 
as many as 371 items in the bill were 
taken exception to. 

Mr. S. 0. Roy and Mr. P. N. Chat- 
terjee for the plaintiffs, Attormani Dasi 
and Ashutosh Dhur have raised before 
us various contentions, the principal 
among them being the following: (l) 
that the award of Mr. B. 0. Chatterji is 
binding on the attorney, and that it is 
-quite clear that under the award the 
attorney is to get certain costs on ac¬ 
count of counsels' fees out of the 
estate ” by which expression is meant 
the estate of Pitambar Dhur deceased 
and that as regards the balance of 
the costs payable on account of 
counsel's fees be is to get one-third 
from Ashutosh Dhur and two thirds 
from Mt. Attormani Dasi; and further, 
as regards the attorney’s in-pooket 
costs, he is to get one-third from Mt. 
Attormani Dasi and give up the balance 
as against Ashutosh Dhur; (2) that At¬ 
tormani Dasi and Ashutosh Dhur 
claim to set off certain sums of money 
as either having been paid to the at¬ 
torney or having been lost to them on 
account of the negligence of the at¬ 
torney. It is said that the attorney 
failed to oarry out the order of the 
Assistant Referee by which he wa 3 
directed to lodge with the Taxing Officer 
the bills of o^sts in the testamentary 
Bait before the commencement of the 
long vacation of 1916, and that owing to 
the attorney’s default in carrying out 
the said order the result wa3 that 
the payments made by Mr. Beloham- 
bers to the attornya were treated as 


the personal drawings of the members 
of Narayan’s branch of the family; in 
other words, the latter state that by 
reason of the attorney's negligence 
they had lost the benefit of the pro- 
vision in the decree of the Court of ap¬ 
peal as to equal contribution by the 
parties as to costs, and that as against 
the legacy payable to them out of the 
estate of Pitambar Dhur they were nob 
able to set off the costs payable by 
them; and (3) that the attorney's claim 
is a belated one and that the matter 
obviously needs enquiry into the olaims 
put forward by the plaintiffs; and that 
that being so the Court in its discretion 
will refuse to make the order prayed for. 

I agree, if I may say so with respect, 
with.the view put forward during the 
course of the argument that when an 
application by an attorney for realiza¬ 
tion of his costs under the rule of this 
Court referred to above entails an 
enquiry it should not ordinarily be 
dealt with in a summary manner. 

If I were not satisfied that there is 
not a shade of a shadow of reality in 
the plaintiffs’ opposition to the present 
application and that this rule, if applied 
to the present case, would work very 
grave injustice to the attorney, I should 
not be Drepared to depart from this rule. 
But this is a very special oase. And as 
will be shown later, there are really no 
matters whioh call for enquiry; in my 
opinion the case set up by the attorney 
is indeed admitted by Ashutosh, al¬ 
though he may now choose to attempt 
to deceive the Court. I have gone 
through the entire record and I am 
satisfied that this is a matter in which 
the Court ought to exeroise its discre¬ 
tion in favour of the attorney. No one 
can rise after perusing the record with¬ 
out being consoious that at almost every 
step the attorney since the termination 
of the proceedings in the administration 
suit has been subjestei bo harassment: 
deliberate and prolonged, at the hands of 
his clients. Whether the attorney should 
have gone, on with clients of this des¬ 
cription on his back, is a matter on 
whioh there is room for doubt, but that 
is neither here nor there. The various 
orders of the Court from time to time 
referred to in a previous portion of this 
judgment indioabe to my mind that the 
attorney was left under the impression 
that if and when he was in a position to 
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pay off the fees due to counsel employed 
by him, there would be no difficulty 
whatsoever in getting an allocatur issued 
and in obtaining an order for payment 
under the rule of the Court referred to 
above. If there had not been this im¬ 
pression created in the mind of the at¬ 
torney, I can hardly conceive that the 
attorney would have waited so long. 
The rule of the Court referred to above 
is technically free from the statute of 
limitations and I see no reason whatso¬ 
ever why the 'Court should not assist 
its own officer in getting his just and 
proper dues from his clients. 

As regards the story of loss having 
been occasioned to the clients by reason 
of the attorney's negligence, I am by no 
means satisfied as regards the bona -fides 
of the complaint made against the at¬ 
torney. None of the parties cared to 
carry out the order of the Assistant 
Referee made in August 1915, neither 
any member of Narayan’s branch nor 
Bipin nor Kally. Even as late as April 
1924 neither Kally nor Bipin had got 
their bills taxed pursuant to the order 
of August 1915, and therefore it is diffi¬ 
cult to see what had been lost to the 
estate of Narayan up to April 1924. But 
be that as it may I accept unreservedly 
the explanation offered by the attorney. 
He has pointed out to this Court seve¬ 
ral times that he was placed in so diffi¬ 
cult a position by the brothers Asutosh 
and Nabin Chunder Dhur that it was 
impossible for him in the events which 
had happened to carry out the order of 
the Assistant Referee of August 1915 
and to get the bills taxed as directed 
by him. Let us see what Ashutosh said 
in March 1924 in answer to Mr. Ramesh 
Chunder Bose’s charge. Mr. Bose made 
an affidavit on 19th March 1924 in 
which he stated among others as 
follows: 

“ 14. That during the prosecution of this 
suit and the appeal the said Ashuto9h Dhur 
used to take from my office the cause papers and 
briefs of counsel most of them have not been 
returned to me. 

“ 15. That in or about 1915 the said Ashu¬ 
tosh Dhur and Nabin Chunder Dhur quarrelled 
amongst themselves and Ashutosh Dhur.aUe- 
ged that cause papers and briefs of counsel 
were with Nabin Chunder Dhur and latter 
oharged Ashutosh Dhur had them is his pos¬ 
session. 

“ 16. That in Suit No, 553 of 1917 wherein 
Nabin Chunder Dhur is plaintiff and Ashutosh 
Dhur and others are defendants being a suit 
for partition between them of the properties 


a lotted to the heirs of Narain Chunder Dhur 
out of the estate of Pitambar Dhur deceased. T 
am informed that an affidavit of documents 
have been filed by Ashutosh Dhur wherein 
many cause papers and briefs of counsel pre- 
pared in my office and relating to this suit 
have been disclosed as being in his possession 
and I wrote letters to Mr, K. K. Datt, attorney 
for Ashutosh Dhur in the said partition suit 
requesting him to produoe those briefs and 
papers at the Taxing Office for taxing my bill 
of costs in this suit but he refused ” 


Ashutosh Dhur answered these alle¬ 
gations by his affidavit of 31st March 
1924 and he stated as follows: 


11: That I deny the correctness of th* 
allegations contained in para. 14 of the said 
affidavit and state that if any papers and briefs, 
were taken it must have been done by the de¬ 
fendant Nabin Chunder Dhur who used to do 
everything in the case and if any papers and 
briefs have not been returned the said Nabin 
Chunder Dhur must be responsible for them. 

" 12. That I admit the correctness of the 
allegations contained in para. 15 of the said, 
affidavit but state further that the charge that 
I had whilst removing from the house taken* 
cause papers and briefs of counsel with me is 
wholly untrue. (Note in this connexion thit 
in para. 15 of Mr. Bose's affidavit there is no¬ 
reference to anything suggesting the last three 
lines). 

“13. That with reference to the allegations 
contained in para. 16 of the said -affi¬ 
davit as regards the papers and briefs 
disolosed in my affidavit of documents in Suit 
No. 563 of 1917, referred to in the said para¬ 
graph, I say that they were prepared by the- 
defendant Nabin Chunder Dhur and are in his* 
own handwriting and that they were produced 
before the Registrar during the enquiry about 
the ascertainment of counsel’s fees payable by 
him herein and were examined and admitted 
by Babu Ramesh Chunder Bose to have been* 
so prepared and I further say that I did not 
get any of the said papers from him but re¬ 
ceived them from Beniapukur Thana in a 
sealed box. In connexion therewith I further 
say that although my attorney at first insisted 
on prepayment of the oosta of production of 
the said papers before the Assistant Taxing 
Officer as requested by Babu Ramesh Chunder 
Bose he eventually and without payment pro¬ 
duced them before the Assistant Taxing Officer 
who after looking through them did not con¬ 
sider them relevant for the purpose of taxation. 
And I state that it is not true that my present 
attorney Babu Kumar Krishna Dutt, refused to 
produoe them before the Assistant Taxing 
Officer.'* 


The matter on scrutiny turns out to 
be as follows : It appears that Ashu 
and Nabin had quarrelled ; there were 
thereafter proceedings in the criminal 
Court ; their premises were searched 
and the police took charge of their 
papers. It appears from Ashutosh s 
affidavit of documents in Suit No. 5ba 
of 1917, to which reference has already 
been made by Mr. Bose in his affidavit- 
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that eventually Ashutosh secured from 
the Beniapukur Thana two steel boxes. 
In these steel boxes were the cause 
papers and briefs of counsel ; they 
were the papers &c., in the two 
Suits Nos. 875 of 1904 &nd 3 of 
1898 ; that that was so is apparent 
from the affidavit of documents itself ; 
when Ashu came to file this affidavit 
he made a selection from the papers 
which came into his possession ; these 
papers were what he considered rele¬ 
vant to his case in Suit No. 563 of 1917. 
But the affidavit gives sufficient indica¬ 
tion that there could be no doubt what¬ 
soever that he and Nabin had the papers 
which should have been in the office of 
Mr. Ramesh Chunder Bose namely the 
papers in the two suits of 1898 and 1904. 

On these materials is there any case 
for enquiry, detailed or otherwise, into 
the charge of negligence against the 
attorney brought by the plaintiffs ? If 
the attorney had not the cause papers 
and counsel’s briefs, how could he pre¬ 
pare and lodge bills with the Taxing 
Officer in accordance with the directions 
given by the Assistant Referee in August 
1915 ? In my opinion on these mate¬ 
rials the demand for enquiry is wholly 
unsustainable and ought not to bo 
listened to, for Ashutosh is convicted 
out of his own mouth. To sum up : in 
my opinion the oase against the at¬ 
torney based on the ground of negli¬ 
gence is entirely disproved and there 
is no necessity whatsoever for any oral 
evidence. 

The attorney has indicated in his 
affidavits with sufficient particularity 
what allocators and taxed bills he had 
in his possession ; and he made over to 
Mr. Remfry, the receiver and commis¬ 
sioner of partition of the estate of 
Narain Chunder Dhur deceased, what 
papers he had in his possession. As far 
as I can find from the record the story 
of the negligence of the attorney al¬ 
though the same has frequently been 
trotted out by the plaintiffs has never 
been believed in by any single Judge 
m this Oourb and has in my opinion 
been proved to be false and I see no 
reason whatsoever why at the present 
momenb, while the attorney is seeking 
an order for payment, it should be held, 
«sgMdlas of what has gone before, that 
the claim pub forward by the plaintiffs 
13 °? Buoh » nature as musb induoe this 


Court to hold that the attorney should 
be relegated to a suit in which the 
plaintiffs might plead set-off and where 
the attorney may be put to further 
difficulties. Further as regards the 
payments alleged to have been made bo 
the attorney and not given credit by 
the attorney no vouchers or receipts are 
produced and the allegations, to my 
mind, are not supported by any mate¬ 
rials whatsoever. In my opinion there 
is no substance whatsoever in the al¬ 
legations of the plaintiffs on this point, 
namely that they are entitled as' a 
matter of right to claim set-off against 
the attorney’s claim. 

I now turn to the contention founded 
on the award or report of Mr. B. C. 
Chatterji. The expression “ estate” in 
Mr. Chatterji's award musb refer to the 
estate of Pitambar Dhur deceased, but 
it may be noted in passing that the 
other parties interested in the estate of 
Pitambar Dhur deceased were not before 
Mr. Chatterji and they therefore would 
not be bound by the terms of the award. 
Now, as I read Chaudhuri, J.’s order, the 
whole object was bo ascertain the quan¬ 
tum of fees payable to counsel. Chau¬ 
dhuri, J.*s object was to deal finally 
with the application of Mt. Attor¬ 
mani Dasi which was before him after 
the quantum of fees payable to oounsel 
has been ascertained. The entirety of 
Mt. Attormani’8 said application was not 
dealt with at any time by Chaudhuri, J., 
(owing to the faot that the learned 
Judge ceased to sit on the original side 
shortly after Maroh 1920), bub I am 
unable to read Mr. Chatterji’s award or 
report with the consent of Mr. Ramesh 
Chunder Bose appended bheroto, as 
amounting to a declaration by the at¬ 
torney that in no event, as regards a 
substantial portion of counsel’s fees, 
would he look to his clients for pay¬ 
ment. In my opinion, the circum¬ 
stances show that the award of Mr. 
Chatterji was obtained in the form in 
which it was couohed beoause the plain¬ 
tiffs and Nabin Chunder Dhur were 
anxious at the time that they should be 
able to set-off as against- the claims 
of Bipin Bihari Dhur and Kali Chunder 
Dhur for costs, oertain sums pay¬ 
able by the latter ; in other words, 
the award in my opinion,was framed 
in the manner in which it was done 
m order to effectuate set-off inter 
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the three branches of the family 
o 1 Pitambar Dhur. The plaintiffs have 
no doubt in the present proceedings at¬ 
tempted to raise a cloud, but it is a 
cloud of dust raised by unscrupulous 
people and it ought to be possible in the 
state of the record before us to see into 
the substance of tfie thing having 
regard to the history of this unfortu¬ 
nate litigation. In my opinion, after 
Rankin, J’s order of 26tb July 1920, 
the award ceased to have any operation 
at all and was a washout. If, as a 
matter of fact, distribution has taken 
place and the estate of Pitambar Dhur 
has gone out of this Court it is not the 
fault of the attorney. The members of 
the family of Narain Chunder Dhur 
have been fighting among themselves, 
they being experts in litigation, and 
they have failed to seize in time the 
opportunity of exercising their rights 
of set-off, if such existed, against the 
claims of Bipin Behari Dhur and Kali 
Churn Dhur. But I repeat that as the 
plaintiffs are bound under their retainer 
to pay the attorney’s costs it would 
manifestly be against all justice and 
reason and common sense to hold that 
in the events which have happened 
the attorney can only look for the major 
portion of the costs payable on ac¬ 
count of counsel’s fees to the estate 
of Pitambar Dhur and to nobody else. 
I am satisfied from the figures placed 
before us by Mr. S. M. Bcse that the 
attorney has carried out his undertak¬ 
ing to give up two-thirds of the in¬ 
pocket costs as against Ashutosh Dhur. 

In my opinion there is no substance 
whatsoever in these two appeals and the 
same ought to be dismissed with costs. 

Lort-Williams, J. — I agree with my 
Lord the Chief Justice. 

By the Court. — The order of the 
Court therefore is that the appeals are 
allowed and the order of the learned 
Judge discharged. We do not propose 
to make any order as to oosts either be¬ 
fore the original Court or in the Court 
of appeal. 

v.b./r.k. Appeals allowed. 
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Jack, J. 

Abdul Sovan —Accused — Petitioner. 


v. 

Ramani Mohan Chatterjee— Opposite- 
Party. 

Criminal Revn. No. 389 of 1930, De¬ 
cided an 15th July 1930. 

Penal Code (i860), S. 485—Trade-mark 
consisting of impression moulded on glair 
and label—Person found only with mould 
with intention of counterfeiting trade-mark 
—Person can be convicted under S. 485, 

Where a trade-mark consists of an impres¬ 
sion mouHed in the glass of which the bottles 
are made together with label and the person is- 
found in pofsession of the mould in question 
with the intention of counterfeiting that trade¬ 
mark, although the apparatus for counterfeit¬ 
ing the label which would complete % the trade¬ 
mark has not beon found, the person can be 
convicted under S. 485. [P 664 0 2] 

Amiruddin Ahmed —for Petitioner. 

D. N. Bhattacharjee —for the Crown. 

Judgment —The petitioner has been, 
convicted unfer S. 485,1. P. C., and sen¬ 
tenced to a fine of Rs. 500 on the ground. 
that he was in possession of a mould 
for counterfeiting the trade-mark of 
G. Ghose, the manufacturer of hair oil. 
The rule was issued on the ground that 
the trade-mark was a combination 
trade-mark and possession of moulds for 
coun erfeiting a part of the mark did 
not amount to an offence under S. 485, 
I. P. C. It appears that the trade-mark 
consisted of an impression moulded iD 
the glass of which the bottles are made 
together with the label, and these 
moulds were for making the impression 
on the glass of the bottle. Under S. 485, 
I. P. C., whoever has in his possession 
any die for the purpose of counterfeiting 
the trade-mark is liable under the sec¬ 
tion. There can be no doubt in this 
that the mould in question was inten- 
ded for the purpose of counterfeiting 
this trade-mark although the apparatus 
for counterfeiting the label which would 
complete the trade-mark has not been 
found, and inasmuch as this mould 
was certainly meant to be used in order 
to counterfeit the trade-mark the peti¬ 
tioner has rightly been held liable under 

The Rule is therefore discharged- 
The petitioner will surrender to his bail 
bond and serve out the remainder ot ms 


sentence. 

v.b./r.k. 


Rule discharged . 
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Cuming, J. 

S. C. Nandi —Accused—Petitioner. 

v. 

Corporation of Calcutta —Complainant 
—Opposite Party. 

Criminal Revns. No. 1419 to 1422 of 
1929, Decided on 14th January 1930, 
from order of Presy. and Municipal 
Magistrate, Calcutta D/- 26th September 
1929. 

Criminal P.C., S. 20 0—Con*ervancy Over¬ 
seer of Calcutta Corporation ' is public 
servant—On written complaint by such 
officer it is not necessary to examine com¬ 
plainant before issuing process—Calcutta 
Municipal Act, S. 554—Penal Code S. 21. 

A consorvency officer of the Corporation of 
Calcutta is a public servant within the mean¬ 
ing of S. 21, I. P. C. and as such on tho 
written complaint of such officer made in 
the discharge of his official dutios it is not ac¬ 
cessary to examine the complainant before is¬ 
suing proooss. [P G35 C 2] 

Suresh Chandra Talulcdar and Mohen- 
dra Kumar Ghose —for Petitioner. 

Md. Nurul Huq Choicdhury —for Op¬ 
posite Party. 

Order. These four rules arise out 
of four separate prosecutions for putting 
up scaffoldings in a public lane belong¬ 
ing to the Corporation of Calcutta 
without obtaining licenses for so doing 
from the Corporation. The petitioner 
was apparently charged with obstruc¬ 
ting this lane on four separate occasions. 
For each of these obstructions he was 
convicted and fined Rs. 20. 

The ground which has been urged on 
his behalf by Mr, Talukdar is that the 
separate prosecutions and convictions 
were not maintainable and illegal, be¬ 
cause the obstruction was one and' the 
same in each of these cases and there¬ 
fore he could not be tried and convicted 
four times for the same offence. Whe¬ 
ther the obstruction for which he was 
prosecuted was the same in all the 
four oases or was a different obstruction 
is obviously a question of fact. When 

the petitioner was prosecuted on those 
four charges he never alleged in his 
defence that the obstructions complained 
of were one and the same. This 
point obviously turns upon a question 
of fact which was not raised by the 
petitioner when the oases were tried: 
and I have no material before me on 
which I can possibly decide whether 
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the cases referred to the same obstruc¬ 
tion or different obstructions. 

Mr Talukdar had then argued that 
the convictions and sentences are bad 
in law, because the learned Magistrate 
did not examine the complainant ac¬ 
cording to the mandatory provisions of 
law before he issued the processes. 
The answer to this contention lies in! 
proviso (aa) to S. 200, Criminal P. C.| 
which provides: 

"when the complaiut is made ia writing 
nothiug herein contained shall be doomed to 
require the examination of a complainant in 
any case in which tho complaint has been 
made by a Court or by a public servant acting 
or purporting to act in the discharge of his 
official duties." 

The person who made the complaints 
was a Conservancy Overseer and pur¬ 
ported to act in the discharge of his 
official duties. He was clearly a Muni¬ 
cipal officer or a servant of the Corpo¬ 
ration and therefore under S. 554, Cal¬ 
cutta Municipal Act, 1923 he is a public 
servant within the meaning of S. 2l‘ 
I. P. C. There is therefore no substancei 
whatever in this contention. 

Lastly Mr Talukdar has argued that 
in the facts and circumstances of tho 
case the conviction is improper. As 
far as I.can understand Mr. Talukdar 
he would seem to urge that as the build¬ 
ing is now finished and the whole oc¬ 
currence took place some time ago tho 
prosecution was improper. He does not 
suggest that it was illegal. Why it. 
would in such circumstances be consiw 
dered improper I entirely fail to under¬ 
stand. The mere fact that the buildin« 
tho construction of which caused the 
obstructions ha3 been finished would be^ 
no reason for condoning the offence of 
obstructing the road! during the con¬ 
struction of the building. 

These are the only points - which Mr 
Talukdar has argued. The result is all 
four rules stand discharged. 

R.M./r.K. Hales discharged. 
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C. C. Ghuse and Pearson, JJ. 

Harbhorsha Mahommed and another 
—Petitioners. 


Jhapuran Bibi —Opposite Party 
Criminal Revn. No. 1311 of ” 1929 
Decided on 10th December 1929, from 
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Penal Code. S. 363—Enticing away minor 
girl whose mother had lost right to guar¬ 
dianship by virtue of marriage— Accused 
must be given benefit of doubt. 

Where a miDor daughter of a woman who 
has married an outsider and sc lost her right 
to lawful guardianship of her daughter has 
been enticed away, the enticer cannot be con¬ 
victed under S. 363. [P C 6 C C 21 

Probodli Chandra Chatterji and 
Birestcar Chatterjee —for Petitioners. 

Satindra Nath Mukerjee — for the 
Crown. 

C. C. Ghose, J. — This matter was 
argued before us on Friday last and 
has been argued today. We have had 
the advantage of hearing Mr. Satindra 
Nath Mukherjee on behalf of the Crown. 
But having examined the record we are 
of opinion that the case against the 
accused is not a clear one. The matter 
really depends upon this : as to whether 
Jhapuran Bihi had lost her right to the 
lawful guardianship of her minor 
daughter Amiran Bibi. If sho has lost 
her right then the accused must be 
given the benefit of the doubt and their 
conviction set aside. If however sho 
\ has not lost her right then the convic¬ 
tion and sentence must remain. Now, 
Mr. Mukherjee has gone into the mat¬ 
ter and has, with great candour, ad¬ 
mitted before us that Jhapuran Bibi 
bad married a person who was not 
related to the infant within the prohi¬ 
bited degrees as laid down under the 
Mahomedan law. In other words 
Mr. Mukherjee admits that Jhapuran 
Bibi had married a person who was an 
outsider so far as the family were con¬ 
cerned. It follows therefore that 
Jhapuran Bibi had lost her right to be 
the lawful guardian of Amiran Bibi. 
If that was so then the conviction of 
the accused under S. 363,1.P.C., cannot 
be sustained at all. Mr. Mukherjee 
had addressed to us a lengthy argumont 
with the object of showing that al¬ 
though Jhapuran Bibi might have 
ceased to be the lawful guardian of the 
infant Amiran Bibi she was still en¬ 
titled to the lawful custody of Amiran 
Bibi, she having entrusted herself with 
the lawful custody of the infant before 
she married an outsider. This is a 
specious, ingenious and attractive argu¬ 
ment. But having regard to the facts 
in this case the whole point is whether, 
in the circumstances, the accused should 
.or should not have been given the bene- 
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fit of the doubt. We are of opinion 
that the circumstances were and are 
such that it is our primary duty to 
examine the case of the accused with 
very great scrutiny and if, as we have 
come to the conclusion that Jhapuran 
Bibi has ceased to be the lawful guar¬ 
dian of Amiran Bibi on her marriage 
with an outsider, the accused must be 
given the benefit of the doubt. It fol¬ 
lows therefore that the conviction and 
sentence must be set aside. 

The accused who are on bail will be 
discharged from their bail bonds. 
y.B./r.k. Conviction set aside. 
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Graham and Panckridge, JJ. 

Panchanan Sarkar— Accused — Peti¬ 
tioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 582 of 1930, De¬ 
cided on 24th June 1930, from order of 
Magistrate, Asansol, D/- 14th April 
1930. 

(a) Criminal P. C., S. 347—Magistrate is 
empowered to commit case to Sessions on 
deciding that he should not try it provided 
evidence is completed. 

A Magistrate h«e power at any stage of the 
proceedings to deoide that the oase is one 
which he ought net to try and which ought to 
be committed to the Sessions and he should 
ordinarily commit the case for a trial, provided 
the evidence has been completed. [P 667 0 2] 

(b) Criminal P.C., S. 350 (1), proviso (a)— 
Enquiry before commitment—De novo trial 
is not necetsary. 

Where proceedings are in the nature not of 
a trial but merely of an enquiry preparatory 
to commitment, the necessity of any provision 
for de novo trial does not eixst. [P 663 0 1 ] 

Manmatha Nath Roy (Jr.) —for Peti¬ 
tioner. 

Nirmal Chandra Chakravarty —for the 
Crown. 

Graham, J. —In this case a rule was 
issued on the District Magistrate of 
Burdwan to show cause why an order 
of the Magistrate of Asansol dated 14th 
April 1930 refusing the petitioner’s re¬ 
quest for a de novo trial should not be 
set aside or why such other or further 
order should not be made as might 
appear fit and proper to this Court. An 
application for revision of the order in 
question was made to the District 
Magistrate of Burdwan and was rejected 
by him on 26th April. It appears that 
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the petitioner, who was a Tahsildar at 
Asansol under the Maharaja of Cossim- 
bazar, was sent up for trial on a charge 
of criminal breach of trust under S. 408, 
I. P. G. The case was at first in the file 
of S. K. Guba and in its early stages 
wa9 apparently proceeded with on the 
footing that it was a trial. No less 
than 67 witnesses were examined for 
the prosecution. Thereafter, it appears 
that the trying Magistrate left the 
district and was succeeded by another 
Magistrate Rai Sahib Hiralal Roy. As 
a consequence of that Mr. Guha recorded 
on 29th March 1930 an order in these 


terms: 

“As I am not going to mako over charge 
immediately the case need not be transferred 
just now. In the exercise of the power under 
S. 347, Criminal P. C., I direct that evidence 
shall bo taken under S. 208, Criminal P. C., the 
accused is therefore oalled upon to cross- 
examine tho prosecution witnesses forthwith 
and filo a list of defence witnesses whom he 
wishes to summon under S. 208, Criminal 
P. C." 


After that some of the witnesses were 
cross-examined and eventually Rai Sahib 
Hiralal Roy having succeeded Mr. Guha 
recorded an order on 9th April 1930 to 
the following effect: 

“After going through the record I find that 
my predecessor decided under S. 317, Criminal 
P. C., to proceed in accordance with the provi¬ 
sions of S. 207, Criminal P. C. The dofence 
wants tho matter to proceed in accordance 
with 8s. 252 and 254, Criminal P. C." 

After hearing the parties tho Magis¬ 
trate passed the order which forms the 
subject matter of the present applica¬ 
tion. He stated therein that after care¬ 
fully considering the arguments on both 
sides he thought that in view of his 
predecessor’s decision to proceed under 
S. 207, Criminal P. C., he ought to abide 
by that decision and he accordingly 
followed the same course, and rejected 
the prayer for a de novo trial. The 
petitioner thereupon moved the District 
Magistrate with the result which has 
already been stated above. 

The main contention which has been 
urged before us is that the learned Dis¬ 
trict Magistrate erred in law in holding 
that it was entirely within the discre¬ 
tion of the trying Magistrate to grant 
the request for de novo trial or rot, and 
it has been strenuously argued that he 
ought to have held that the accused had 
a right to a de novo trial. The matter 
seems to depend mainly upon the inter¬ 
pretation to be placed on Ss. 347 and 


350, Criminal P. C. S. 347 reads as- 
follows: 

“If ia any enquiry before a Magistrate or in 
any trial before a Magistrate before signing 
judgment, it appears to him at any stage of the 
proceedings that the case is one which ought 
to be tried by the Court of Sessions or High 
Court, and if ho is ompowered to commit for* 
trial, he shall stop further proceedings and 
commit the acoused under the provisions here¬ 
inbefore contained. ” 

Section 350 provides for cases of con¬ 
viction or commitment upon evidence 
partly recorded by one Magistrate and 
partly by another. The learned advo¬ 
cate for the petitioner has contended 
that the proceedings wore a trial and 
that that being so he was entitled to 
demand as of right a de novo trial. The 
answer to that however seems to be 
that the Magistrate had undoubtedly 
power at any stage of the proceedings 
to decide that the case was one which 
he ought not to try and which ought to 
be committed to the Sessions, and ac¬ 
cording to this section he would ordi¬ 
narily commit the case for trial pro¬ 
vided the evidence bad been completed. 
In this particular instance however the 
evidence had not yet been completed 
and therefore it was not possible for 
the first Magistrate to make an order 
of commitment. He contented himself 
therefore with merely recording an 
order that the cese was one which 
should be committed. Prom that moment 
what had hitherto been a trial became 
an enquiry, and the only reason why 
the case was not there and then com¬ 
mitted for trial was that the enquiry 
was incomplete it being left by the 
Magistrate to his successor to finish the 
enquiry and make the necessary order 
for commitment. The argument ad¬ 
vanced by the learned advocate for the 
petitioner seems really to amount to 
this that he wishes to tie the Magistrate 
down to the view which he took of the 
case in its earlier stages. It seems to 
be almost tantamount to saying “once a 
trial always a trial.” I do not think 
that that view can be supported. It is ta 
be borne in mind that the proceeding be¬ 
fore the Magistrate was one continuous 
proceeding and the power which tho 
first Magistrate possessed to take action 
under S. 347 existed equally in the case 
of the second Magistrate. Furthermore, 
it appears to be clear from the record 
that the second Magistrate did not 
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blindly accept the decision of his pre¬ 
decessor but that he brought his own 
mind to bear on the matter and came to 
the same conclusion that the case was 
one which ought to be committed to the 
Sessions. 

Coming now to S. 350 it is important 
to note that the proviso to sub-S. (l) of 
that section refers to the case of a trial 
only, and it is only in that case that the 
accused may when the second Magis¬ 
trate has commenced his proceedings 
demand that the witnesses or any of 
them should be re-summoned and re¬ 
heard; or in other words, that there 
should bo a de novo trial. The principle 
which underlies this proposition is 
(obvious. Where however the proceed¬ 
ings are in the nature not of a trial but 
merely of an enquiry preparatory to 
commitment the necessity of any provi¬ 
sion for a do novo trial does not exist. In 
my judgment there has been no error 
of law in this case such as to render it 
necessary for us to interfere in the 
exercise of cur revisional powers. 

On the merits I find it difficult to 
understand why the petitioner who, it 
might be imagined, would be anxious to 
have a speedy .trial should be so insis¬ 
tent upon a de novo trial in bolding the 
•examination of 67 witnesses over again 
and the inevitable delay and expense 
which would result therefrom. 

In my opinion this rule must be dis¬ 
charged. 

Panckridge, J.— I agree. 

B.v./R.K. Rule dismissed. 
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Graham and Panckridge, J.T. 

Cyril C. Baker —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 137 of 1930, De¬ 
cided on 2nd July 1930, from order of 

Chief Presidency Magistrate. 

Opium Act (1 of 1878), S. 90—Meaning 
of “posses»ion*\ 

Possession implies knowledge, and there 
would be no possession when thero is no know¬ 
ledge on the part of the ostensible occupant of 
the cabin or room as the case may be. Posses¬ 
sion without knowledge can hardly havo been 
meant since in that oaso the olomont of crimi¬ 
nal intontion or knowledge would be entirely 

wanting. 2 

Where thero is undoubtedly ground for grave 

suspicion regarding possc-sion against the 
accueed, but the element of reasonable doubt 
is not excluded, it would not be safe to con¬ 


clude that the accused had the knowledge 
whioli is necessary to convict him of the 
offence. The onus of proving that knowledge 
is upon the prosecution, and relying solely 
upon the bare fact that the opium was found 
in the accused's cabin without proof of any 
additional or extraneous facts to establish any 
connexion between him and the opium is not 
sufficient to discharge that onus. 

[P 670 C 2, P 671 C 1] 

Charles Bagram and Sudhansu Mouli 
Cliowdhury —for Appellant. 

3 lonindra Nath Mukherji—lor the 
Crown. 

Judgment.—This is an appeal against 
the order of the learned Chief Presi¬ 
dency Magistrate convicting the appel¬ 
lant, Cyril C. Baker, of an offence under 
S. 9, Opium Act (I of 1878) and senten¬ 
cing him to six months' rigorous im¬ 
prisonment and to pay a fine of Rupees 
1,009 or in default of payment thereof 
to a further term of three months' 
rigorous imprisonment. 

The facts are shortly as follows; The 
appellant is, or was, at the time of the 
alleged occurrence, Assistant Wireless 
Operator of the B. I. S. N. Co’s “S. S. 
Edavana," which was due to leave on 
the night of 23rd January or morning 
of 2ibh January last for Rangoon and 
the Straits. On the evening of 23rd 
January at about 7 p.m. a party of 
Customs Preventive Officers went on 
board tho ship and searched the appel¬ 
lant’s cabin, which was an ordinary 
2nd .class cabin on the lower deck 
having in it two berths and a settee. 
The accused accompanied the officers 
from the top dock and opened the door 
of tho cabin .with a key which he pro¬ 
duced either from his pocket or from 
tho top of a ledge outside the door of 
the cabin. Upon that point there was 
some controversy at the trial. This 
much however is clear that tho door 
was locked and that it was opened by a 
key produced by the accused. On search 
being made twenty-seer packets of opium 
were found concealed in the oovering of 
the settee and the mattrosses of the 
upper and lower berth. Tho accused 
was thereupon taken into custody, and 
was% duo course sent up for trial and 
convicted and sentenced as stated. 

The dofence set up was that the ac¬ 
cused knew nothing whatever about the 
opium and that to use his own expres¬ 
sion it was “planted" thero by someone 
else. It was suggested that a Goanese 
servant, or “boy", who was employed to 
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wait on the accused and the other 
wireless operator, was the real culprit, 
and in support of that suggestion reli¬ 
ance was placed on the fact that this 
“boy” mysteriously disappeared from 
the ship on that same evening just 
-about the time of the search, that ho 
was found missing when the ship left 
•next morning, and that he has not since 
been heard of. To prove this fact an 
•entry in the ship’s log (Ex. A) was put 
in by the defence from which it ap¬ 
peared that the “boy" was entered as 
baving deserted the ship, that a small 
•sum was due to him as wages, and that 
this and his effects were subsequently 
anade over to the Shipping Master at 
Rangoon. 

As the learned Chief Presidency 
Magistrate has observed in his judgment 
the facts were almost all admitted. 
The opium was found in the accused’s 
cabin after he ' had himself opened the 
door with the key which he produced. , 
The question therefore was whether he 
was in possession of the opium within 
the meaning of the word as used in 
:S. 9 (c). Opium Act. That again de- 
,pends upon what is meant by posses¬ 
sion and whether it means mere physi¬ 
cal or de facto possession, that is to say, 
in the sense of something that is found 
■.in a place which is in the exclusive 
•occupation of some person or whether 
something more is required, and whe¬ 
ther it connotes conscious possession 
•with knowledge. It has been argued 
on behalf of the Crown that so soon as 
it is established that the ODium was 
found in the do facto possession of the 
accused, that is to say in the cabin 
•exclusively occupied by him, the effeot 
will be that under 'S. 10 of the Act the 
.presumption will be that the accused 
will be doomed to have committed the 
•offence unless he can satisfactorily ac¬ 
count for his possession. The presump¬ 
tion will however only come into play 
when it has been proved that the 
accused has dealt with the opium in 
any of the ways described in S. 10. So 
that we come back again to the question 
whether he was in possession. In regard 
to that we take the view that posses¬ 
sion implies knowledge, and that there 
would bo no possession wheu there is 
no knowledge on the part of the osten¬ 
sible occupant of the cabin- or room as 
. the case may be and when it is shown 
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that the opium was placed there by I 
some one else. Such possession as this 
can hardly have boou meant since in 
that case the element of criminal in-1 
tention or knowledge would be entirelyl 
wanting. 

Proceeding then upon the footing that 
the possession must be conscious posses¬ 
sion the question is whether it has 
been proved beyond reasonable doubt 
that the accused was in possession of 
the opium. Now there can be no doubt 
that up to a certain point the facts go 
very much against the accused. The 
opium was admittedly found in a cabin 
occupied exclusively by him, the door of 
which was kept locked and was opened 
with a key which he himself produced. 

The quantity of opium too is remark¬ 
able being no less than 20 seers in 
weight in packets of 20 one-seer each 
concealed as already stated under the 
cover of the settee and in the mattres¬ 
ses of the two bunks. At first sight 
these facts seem to be almost conclu¬ 
sive against the accused, and it is 
difficult to believe that anyone else 
could have placed them there or that 
at all events that the accused could 
have been ignorant of the presence of 
the opium. If he had that knowledge 
he would of course be guilty. 

But the case is complicated by the 
evidence regarding the mysterious disap¬ 
pearance of the Goanese boy, and the 
importance of this piece of evidence is 
this, that it gives rise to a doubt whe¬ 
ther the boy could have been the culprit 
and whether it is possible that the 
accused was, as he claimed, ignorant of 
the fact that the opium was in his cabin. 
To my mind the 'fact which militates 
mostly against this theory is the fact 
that such a large quantity of opium was 
found, sinfce it does seem difficult to be¬ 
lieve that the Goanese would have dared 
to place such a large quantity of opium 
in his master's cabin knowing as he 
must have done that his master might 
enter the cabin at any moment and dis¬ 
cover its presence with the consequences 
which would naturally ensue therefrom. 

Whether the accused had knowledge 
of the opium or not one fact is we think' 
abundantly clear and that is that the 
“boy” was concerned in the offence 
either alone and independently, or as a 
confederat3 of the accused. The evi. 
denco in that connexion is significant as 
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it shows that he disappeared .suddenly 
just about the time when the search was 
made. According to the testimony of 
the first wireless operator the “boy” was 
serving him when he began his dinner 
at 7 p. m. and he then disappeared and 
could not be found. He was not seen 
again and next morning was entered in 
the log as having deserted the ship. 
Indeed he left in such a hurry that he 
abandoned, as stated above, his personal 
effects, and also a small amount of pay 
which was due to him. The learned 
Magistrate thought that his disappear¬ 
ance might be explained by his having 
had something to do with the informa¬ 
tion, but there is no evidence to support 
that conclusion, nor does it seem pro¬ 
bable,‘if that was the reason, that the 
boy would have delayed his departure 
until the customs officers were actually 
on board. Had that been the reason 
for his departure it seems probable that 
he would have left much earlier, and 
have taken his personal effects with him. 
The suddenness of his departure suggests 
rather that he cannot have been the 
informant. 

The boy" had access to the cabin and 
the suspicious circumstances in which 
he left the ship go to show we think 
that he undoubtedly had knowledge of 
the fact that the opium was in the 
cabin. 

But the question still remains whe¬ 
ther the accused also had this knowledge. 
Prima facie, as I have said, it is difficult 
to believe that the “boy” would dare to 
secrete so large a quantity in the cabin 
with the risk of its being discovered at 
any moment. But there are some facts 
in this connexion which have to be 
taken into consideration. The accused 
was according to the evidense on duty 
on the top deck and it was about the 
time apparently when he usually had 
his dinner. It seems probable whoever 
placed the opium where it was found 
that it was only intended to be a tem¬ 
porary resting place, and that it would 
afterwards be removed to some safer 
place. There is a port-hole just over the 
settee where some of the packets of 
opium were found. It is possible that 
the “boy” who as we have held had un- 
doutedly taken a guilty part in the mat¬ 
ter, was alone responsible for placing 
the opium where it was found, and that 
taking advantage of the temporary ab- 
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sence of his master he hid the opium in- 
the cabin intending afterwards to re¬ 
move it to some other place. In this- 
connexion it may be borne in mind that 
the cabin was on the lower deck and 
that the porthole would afford a con¬ 
venient means of smuggling the opium 
on board. The sudden and unexpected 
arrival of the customs officers just before 
the ship was due to sail may have upset 
any such plan. 

There are other circumstances which 
deserve consideration. We agree with the 
learned Magistrate that the fact that the 
accused took the officers to his cabin: 
does not help him because be had no op¬ 
tion in the matter, and it was a case of 
force majeure. At the same time there 
is nothing in the evidence to show that 
the accused showed any reluctance to 
accompany the officers or that his de¬ 
meanour was that of a guilty man. On 
the other hand he at once disowned any 
. knowledge of the opium and said that 
it must have been “planted.” 

I may mention at this point that the- 
theory has for the first time been pro¬ 
pounded on behalf of the Crown that 
the entire story about the “boy” is a 
myth, and that it was a subsequent after¬ 
thought designed with the object of 
exonerating the accused. We do nob 
think that such a suggestion ought to 
have been made. It was never part of- 
the case for the prosecution at the trial' 
nor was .any oross-examination directed 
towards .showing that the boy had 
never in fact existed. All that was sug¬ 
gested was that it had not been given, 
out on that night that the boy was mis¬ 
sing. The evidence to prove that the- 
boy did exist is overwhelming, and the- 
learned Magistrate has accepted that 
view with which we agree. 

On a careful consideration of the evi¬ 
dence and of all the facts and circum* 
stances the conclusion at which we have 
arrived is that while there is undoubt¬ 
edly ground forgiave suspicion against 
the accused the element of reasonable 
doubt is not excluded, and that it would 
not be safe to conclude that the accused: 
had the knowledge which is necessary to? 
convict him of the offence. The onus; 
of proving that knowledge was upon the- 
prosecution and in relying solely upon 
the bare fact that the opium was found 
in the accused’s cabin without proof of 
any additional or extraneous facts to. 
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establish any connexion between him 
and the opium they have failed to dis¬ 
charge that onus. It is apparent that 
careful investigation might have been 
expectod to establish some of these mis¬ 
sing links. We are not prepared on the 
evidence as it stands to hold that it 
proves beyond reasonable doubt that the 
accused was aware of the presence of the 
•opium in his cabin, and we think that 
he is entitled to the benefit ot that 
•doubt. The result therefore is that we 
allow the appeal, set aside the convic¬ 
tion and sentence, acquit the accused, 
and direct that the fine, if realized, be 
refunded. The appellant will be dis¬ 
charged from his bail bond. 

k.n./r.k. Appeal allowed. 
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SUHRAWARDY AND COSTELLO, JJ. 

Akhla Kulla Chaudury and another — 
Accused—Petitioners. 


V. 

Emperor —Opposite Party. 

Criminal Revo. No. L452 of 1929, De¬ 
cided on 15th May 1930, from order 
of Sess. Judge, Bankura, D/- 26th 
August 1929. 

«(») Criminal P.c (1898), S 476-Offence 
under i>. 211, Penal Code-Per.on cau.ing 
preceeding**to be started may not be party 
to proceedings, yet Court can proceed against 
-bim. 

Court may mako a oomplaint agaiuet a par- 
•8on un<1er S. 476 for an offenca under 8. 311 
Penal Code, if it is of opinioa that the prooeed- 
ings before tha Court ware oaused to be started 
by that parson though he was not a party to a 
•prooeoding before it : A. I. R. 1925 Rang. 821, 
Foil. ; 87 Gal. 250 and 7 C. L. J. 375, Ref. 

P C. (1898), S. 195 67 | 2 1)° b) 
•»nd (c)—Meaning of " in " and “ in relation 
•Co explained. 

The words “ in ” and “ in relation to •• 
moan that an offence may bo committed bv a 

‘ a rolation ‘o a judicial procaeding 
though ho may not be a party to the prooood- 

•hv 8 that hOU811 * ma . y , not havd b0aa committed 
by that person in a judicial proceeding. 

, [P 672 0 1] 

Mamndra Nath Banerjee—lot Pefci- 
tioner. 


Lalit Mohan Sanyal—tor the Crown. 

oures Chandra Talukdar~tor Com¬ 
plainant. 

Judgment.— This rule has been is- 
sued °n the ground that the petitioner 

? arby bo any P^oeed. 
ing before the Magistrate who made the 

Omplamt against him under S. 476, 


Criminal P. C., the case instituted 
against him on such complaint should 
be withdrawn. The-fact is that the 
petitioner was the Sub-Inspector of 
Gangajalbati Police Station in the Dis¬ 
trict of Bankura. One Jugal Kishore 
Singh, a constable, lodged a first inform¬ 
ation report with the petitioner against 
certain persons charging one of them 
with escaping from his lawful custody 
and the others for rescuing him. This 
information wa3 enquired into by a 
superior officer to the petitioner who 
found it to be false and concocted with 
the help of the petitioner and others. 
Mr. Bell, Superintendent of Police, Ban- 
kura, then lodged a complaint in Court 
under S. 211, I. P. C., against all the 
persons concerned including the peti¬ 
tioner. Jugal Kishore filed a protest 
petition and the the case was enquired 
into and ultimately dismissed as false 
by the Deputy Magistrate, Mr. D. R. 
Ghose. Mr. Ghoso on dismissing Jugal 
Kishore's complaint asked the petitioner 
and other persons to show cause why 
they should not be prosecuted under 
certain sections of the Indian Penal 
Code. 
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learned Deputy Magistrate made a 
complaint against them under S. 476 
Criminal P. C., for offenoes under 
Ss. 120-B-211,193, 466, 466-109. There 
was an appeal by the petitioner to the 
Sessions Judge of Bankura against the 
order made by the Deputy Magistrate 
under S. 476-B. The learned Judge in 
a careful and lucid judgment dismissed 
the appeal but made certain slight al¬ 
terations in the order made by the 
Deputy Magistrate. The petitioner 
moved this Court and obtained this rule 
on the ground that he was not a party 
to the proceeding before Mr. D. R. 
Ghose and that officer had no jurisdic¬ 
tion to make a complaint against him 
under S. 476. Before proceeding fur¬ 
ther it may be noted that the petitioner 
has raised an argument before us whioh 
is more academical than of any practi¬ 
cal importance. If WQ set agi( j Q the 

complaint against the petitioner made 

u " der S>476 tbe result 
will be that Mr. Bell's complaint exit 

But the - P ? t i 6i0n t r wiU P ro °oad. 

But as the point has been raised and 

s renuously argued it is necessary to 

give our opinion on it. We have al- 
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ready held in giving our decision in 
Criminal Admitted Appeals Nos. 934 
and 935 of 1929 decided on 5th May 
last that the Court may make a com¬ 
plaint against a person under S. 476, 
for an offence under S. 211, I. P. C., 
iif it is of opinion that the pro¬ 
ceeding before the Court was caused to 
be started by that person though he 
was not a party to a proceeding before 
it. Here we may shortly give our rea¬ 
sons for that view. We have expressed 
therein, (1) under S. 211, I. P. C., a 
person who institutes, and also a person 
who causes to be instituted, a criminal 
proceeding which is proved to be false 
may be prosecuted for an offence under 
that section; and under S. 195, Criminal 
P. C., Cl. (4), a person who abets the 
commission of an offence may also be 
nrosecuted under that section; (2) 
S. 476 does not speak of a party to a pro¬ 
ceeding. It says that the Court can 
order further enquiry in a criminal 
case in respect of any offence referred 
to in S. 195 (1) (b) (c) which appears to 
have been committed in or in relation 
to a proceeding in that Ccurt. 

The words "in” and "in relation to” 
must be given their meaning ; other¬ 
wise there is no sense in using those 
words. An offence may be committed 
by a person in relation to a judicial 
proceeding though he may not be a 
party to the proceeding or though it 
may not have beon committed by that 
person in a judicial proceeding. (3) 
The offences with which the petitioner 
is charged are covered by S. 195 (1) (b) 
which are not restricted to the party 
committing the offence in or in relation 
to a proceeding in Court which is simi¬ 
larly worded as S. 476. A different 
consideration may arise in respect of an 
offence mentioned in Cl. (c), S. 195 (l). 
We are fortified in this view of ours by 
a Full Bench decision of the Rangoon 
High Court in Emperor v. Sped 

Khan (l). .... .. 

The distinction seems to be this: that 
if a false information is lodged to the 
police with the conspiracy of several 
persons then all of them may be prose¬ 
cuted for lodging false information. < If 
the person who lodges the information 
gees to the Court without the assis¬ 
tance or collusion of the ab ettors the 

■'ll) A. I. K. li'i5 Rang. 321 = 2' Gr. L. J. 4= 
91 I. G. 9C=3 Ring. 303 *F.B.). 


Court may not have jurisdiction to 
order prosecution of the persons other 
than the man who actually gave the. 
information. But where it is apparent, 
that several persons combined to lodge- 
a false information with the police and: 
also lay a false complaint in Court the 
Court will have the power to pass orders 
against all the persons under S. 476. 
who had thus conspired. The case law 
on this point is not very clear as will', 
appear from the judgment in the case of 
Jadu Nandan Singh v. Emperor (2)l 
where all the cases have been noted 
but it is to be noticed that the prepon¬ 
derance of judicial opinion is that im 
cases coming under S. 195 (l) (b) the 
Court has authority to order the prose¬ 
cution under S. 476 in respect of 
offences mentioned therein whether 
committed by a person to a proceeding: 
or by a person not apparently connected! 
with the proceeding. In Dharmadasi 
Kauar v. Emperor (3) sanction was> 
given for the prosecution of two persons-' 
on the allegation that they had in¬ 
stigated the complainant to lodge a false 
information. That order was set aside 
by this Court on the ground that the 
information was lodged only before the 
police and, therefore, the Court had no- 
jurisdiction to sanction the prosecution 
of those persons. The decision of the 
Court did not rest on the ground that 
the party against whom sanction was 
given was not a party to the proceeding. 
For these reasons, wo are of opinion 
that the order passed by Mr. D. R. 
Ghosh, Deputy Magistrate directing the- 
prosecution of the petitioner was passed 
with jurisdiction. -'This rule, therefore, 
will stand discharged. 

As the proceedings have beon so long 
protracted as remarked by the Sessions 
Judge we expect that action in the mat¬ 
ter will be taken at once. Let the re¬ 
cord be sent down at once. 

v.B./r.K. Rule discharged. 


(2) [1909] 37 Gal. 250=11 Or. L. J. 37—1 I- V. 
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(3) [19031 7 C. L. J. 373=7 Cr. L. J. 31C=12 
C. W. N. 575. 
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Mukerji and Guha, JJ. 

Debendra Nath Sadhukhan and others 
—Plaintiffs—Appellants. 

v. 

Naharmal Jalan and others —Defen¬ 
dants—Respondents. 

Appeal No. 190 of 1927, Decided on 
18th December 1929, from original 
decree of Sub-Judge, 24 Parganas, D/- 
5th March 1927. 

(») Mabomedan Law—Wakf—Divesting of 
1 rights of gift and sale on wakif's part 

fe .a .ft * • ■ # 
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all 

and vesting them in mosque is clear proof 
of dedication of properties to mosque. 

The divesting of all rights of gift and sale 
on the part of the wakif and the vesting of the 
same in the mosque, the omission to state any¬ 
thing about tho refidue of tho profits if ther3 
be a residue, and the provisions as to other 
properties whioh may be subsequently pur¬ 
chased with any compensation money that 
may bo received being invested with character 
of wakf properties is a clear proof of the faot 
that the wakif intended to dedicate the propar- 
tio9 absolutely to tho mosque. According to 
the Hanafi law to create a wakf delivery of 
seisin is not necessary as it is in the case of a 
hiba. According to Abu Yusuf, whose tenets 
hold the field as far as Bengal ie concerned, the 
wakf becomos absolute and binding on the mere 
declaration of the wakf, and on such declara¬ 
tion being made his right in the proporty 
which forms tho subject-matter of the declara¬ 
tion becomes extinguished at once. It ihay 
however bo that tho declaration is equivooal 
or there may be ciroumstances suggesting that 
it was not meant to be operative, and in such 
a case to see, whether that was so or not, the 
conduct of tho wakif himsolf and other* cir¬ 
cumstances, if attendant and not subsequent, 
may bo examinod. His subsequent conduot or 
the oonduob of the subsequent mutwallis are 
irrelevant for the purposo : A. I. R. 1922 Cal . 
4 29, Ref. [P 6 75 C 1] 

(b) Limitation Act, Art. 142—Each suc¬ 
ceeding mutwalli does not get fresh starting 
point for the purpose of Art. 142. 

The introduction of a fiction as to an idol 
boing under a perpetual tutelage and also of a 
theory of suspension of oause of action during 
such tutelage will be an enoroaohment upon the 
statute of limitation without legislative sanc¬ 
tion and will revolutionize all known prin¬ 
ciples of law and procedure. 

Each succeeding mutwalli does not get a 
fresh starting point of limitation from the date 
or his accession to tho office for the purposo of 
142 : A. I. R . 1926 Mad . 769; 23 Mad 271 

(P f {P ' a) > AI ' R > *22 P C. 123 

and A.I.R. 1926 Cal. 913, Ref . [P 676 G 1, 2] 

S• G. Basak , Prakash Chandra Majum* 
dar and Satindra Nath Ray Choudhuri 
for Appellants. 

Sarat Chandra Ray Choudhuri , 
Braja Lai Chakrabarty , Krishna hall 
Banerjee and Presh Ch . Mitra- for Res¬ 
pondents. 
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Mukerji, J. — One Khedu Jamadar 
bad in his lifetime built and consecrated 
a mosque at Tiljala, in the suburbs of 
Calcutta, the place where he resided. 
The mosque was origiually a tiled hut, 
but subsequently he made it brick-built. 
He made a will in 1867 and died in 
1871, leaving bim surviving his first 
wife Dulera Bibi and a daughter by her 
named Alijan, and a second wife Idun 
Bibi whom be had married as a widow, 
and by the latter a son named Didar- 
bux. Idun Bibi had a daughter named 
Raju Bibi by her first husband. By 
bis will he bequeathed a ten annas 
share of bis properties to his first wife 
Dulera Bibi and the remaining six annas 
thereof to his second wife Idun Bibi 
and his son Didarbux. On Kbedu Jama- 
dar's death the two widows fell out, 
but the dispute was eventually settled 
by a sort of a family arrangement arrived 
at with the help of some arbitrators, 
and this arrangement was embodied in 
and carried out by two documents exe¬ 
cuted and registered in 1872. By this 
arrangement" Idun Bibi and her son got 
in her six annas share the mosque at 
Tiljala and the lands adjoining, and two 
items of properties at Salkia. During 
her life Idun Bibi acquired certain pro¬ 
perties and eventually, on 23rd June 
1884, executed a wakfnama and had it 
registered in respect of nine items of 
properties including the properties she 
had got under the arrangement afore¬ 
said. Some out of these properties are 
included in this suit in two schedules, 
Sen. A being about 10 cottahs of land in 
Tiljala and Sch. B consisting of 5 plots 
of land in Salkia. 

The plaintiffs’ case is that Idun Bibi 
acted as mutwalli in accordance with 
the wakfnama till her death in 1889, 
that after her death her danghter’s, that 
is Raju Bibi’s, son Alum succeeded her 
as mutwalli and acted as such till his 
death which took place in 1894, that 
Haji Alum left a widow Samiran Bibi 
and four sons Nabibox, Hayatubox, 
Rahimbox and Kaderbox, that one Dina 
Nath Sanyal prevailed upon these per¬ 
sons to execute two mortgages in his 
favour, in respect of plot 5 and 

R, snn S A h * B for Rs - 700 and 

Bs. 800 on 7th August 1S96 and 8th 

January 1897 respectively, desoribing 

pr °P° rt I?? a3 scalar properties, 
that the said Dina Nath Sanyal then 
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caused a mortgage to be executed by 
those persons on 5th August 1897 in 
favour of one Nannilal Agarwalla in 
respect of the properties in Schs. A and 
B for Rs. 6,000 describing them as secu¬ 
lar properties, and thereafter on 23rd 
August 1S97 got them to sell the said 
properties to Ghashi Bibi, mother of 
Nannilal Agrani, in satisfaction of the 
said mortgage and for further considera¬ 
tion of Rs. 2,000. The plaintiff’s case 
further is that Samiran Bibi, Nabibox 
and Rahimbox having died, plaintiff 1 
Hayatubox and the pro forma defen¬ 
dant 20 Kaderbox remained to perform 
the duties of mutwalli. Bub inasmuch 
as both cf them had to remain continu¬ 
ally absent from India on service since 
1909, and Kaderbox expressed hi3 un¬ 
willingness to act as mutwalli, plain¬ 
tiff 2 appointed Kassoo Jamadar as mut¬ 
walli on 18th July 1919. The plaintiffs’ 
case further is that plaintiff 2, since his 
appointment as mutwalli, attempted to 
take possession of the properties in suit 
which are all wakf properties but was 
resisted by the defendants. It is also 
said that plaintiff 2, with a view to re- 
cover the properties, gave a lease to 
plaintiff 3 for a period of 99 year3 on 
receipt of premium of Rs. 12,000. The 
suit was instituted on 22nd December 
1921 with prayers for a declaration that 
the properties appertain to the wakf 
of Idun Bibi, for recovery of possession 
and also for mesne profits. 

Besides the pro forma defendant 20 
Kaderbox, to whom reference has already 
been made, there were 19 principal de¬ 
fendants. Of these Nos. 1 to 8 were the 
Sanyals being the representatives of 
Dina Nath Sanyal whose name has ap¬ 
peared before, Nos. 9 to 11 (of whom 
No. 10 Nannilal Agrani having died, his 
name was struck out) are the represen¬ 
tatives of Ghashi Bibi who has also 
been referred to above. Nos. 12 and 13 
are subsequent transferees of plots 1 
and 2, Sch. B. No. 14 is the subsequent 
transferee of plot 3, Sch. B, and Nos. 15 
to 19 claim to be the present owners 
of plots 4 and 5, Sch. B. 

The Subordinate Judge held that 
plaintiff 1 and the pro forma defen¬ 
dant 20 are entitled to a declaration 
that the properties in suit, together 
with other properties mentioned in 
Idun Bibi’s wakfnama are wakf pro¬ 
perties only to the extent that there 
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was thereon a charge of Rs. 348 par 
year for the upkeep and mainten¬ 
ance of the mosque. He held however 
that except as regards the properties 
mentioned in Sch. A the suit for pos¬ 
session was barred. He accordingly 
made a decree declaring title in favour 
of plaintiff 1 and defendant 20 as mut¬ 
walli in respect of Idun Bibi’s wakf 
and confirming their possession in res¬ 
pect of the property in Sch. A and dis¬ 
missing the rest of the suit, i. e., for re¬ 
covery of possession cf the property in 
Sch. B. 

From this decree the plaintiffs have 
preferred the main appeal, appeal from 
original decree No. 190 of 1927. To 
this appeal two sets of cros3-objections 
have been filed, one by respondents 12 
and 13 (the holders of plots, 1, 2 and 3, 
Sch. B), and the other by respondents 14 
to 18 (the holders of plots 4 and 5, 
Sch. B.). 

The first question that arises for con¬ 
sideration is the extent and character 
of the wakf, it being urged on the side 
of the appellants that it constitutes an 
absolute dedication of the properties 
to the Almighty, and on behalf of the 
respondents that it is altogether illusory 
and was never acted upon so that the 
properties covered by it remained as 
secular as ever. The Subordinate Judge, 
as already observed, has adopted a sort 
of middle course and has beld that on 
looking into the terms of the wakfnama 
it i3 pretty clear that it was never 
meant to be an absolute wakf in the 
true sense of the term, but that the 
wakf only gave a specific sum for the 
benefit of the mosque. This specific 
sum he found to be Rs. 348 a year, and 
in his opinion the residue remained un¬ 
disposed of. Now by thi3 document the 
wakif declared that he made the ^ wakf 
in the name of God in favour of the 
three-domed mosque established by 
herself and her husband. She further 
declared that from the date of its exe¬ 
cution whatever right of gift or sale 
she had in the properties being extin¬ 
guished would vest in the mosque in 
whose favour the wakf in the name of 
God was made and that from that day 
she and her heirs and representatives 
would have no right of gift and sale of 
their own in the said properties. Lower 
down she declared again that if the 
wakf properties or any portion thereof 
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ba acquired by the Government for their 
own purpose or by any company or 
municipality, etc., then with the proper 
price thereof other properties of a 
similar nature or price will be purchased 
and the same will be deemed to be the 
subject-matter of this wakf in favour 
of the mosque, and the profits thereof 
will bo applied to the expenses a3 stated 
and all the conditions of the wakf will 
apply thereto. The divesting of all 
rights of gift and sale on the part of 
the wakif and the vesting of the same 
in the mosque, the omission to state 
anything about the residue of the pro¬ 
fits if there be a residue, and the provi¬ 
sion as to other properties, which may be 
subsequently purchased with any com, 
'pensation money.that may be received, 
being invested with character of wakf 
properties, leave no doubt in my mind 
that the wakif intended to dedicate the 
properties absolutely to the mosque. 
According to the Hanafi law to create a 
Iwakf delivery of seisin is nob necessary 
;as it is in the case of a hiba. According 
to Abu Yu3uf whose tenets hold the 
field as far a3 Bengal is concerned ,-Tinjira 
Kliatun v. Muhamtui Fakirulla Mia (L), 
the wakf becomes absolute and binding 
jon the mere declaration of the wakf and 
jon such declaration being made his 
right in the property which form3 the 
subject matter of the declaration be¬ 
comes extinguished at once. It may 
ihowever be that the declaration is equi- 
jvocal or there may bo circumstances sug¬ 
gesting that it wa3 nob meant to be 
[operative, and in such a case to see whe¬ 
ther that was so or not the conduct of 
jbhe wakif himself and other circum¬ 
stances, if attendant and not subsequent, 
may be examined. His subsequent con¬ 
duct or the conduct of the subsequent 
mubwallis are irrelevant for the pur¬ 
pose. 

In the present case there is evi¬ 
dence of at least two witnesses, P. W's. 
2 and 3, who have given,definite evidence 
of Idun Bibi having all along acted in 
accordance with the directions in the 
wakf. This evidence has been believed 
by the learned Judge and there is no. 
reason why we should nob rely on it as 
being true in the main, though the said 
witnesses have painted the pioture a 
little too thiok. In 1890, after Idun 

(1) A. I. R. 1922 Gal. 429=67 I. 0. 77=49 
Cal. 477. 


Bibi’s death, the next Mutwalli Haji 
Alum, in his suit against Alijan Bibi in 
respect of the Tiljala property, asserted 
his right as mutwalli under the wakf 
and in the judgment in that suit there 
is the finding, for whatever it may be 
worth, that upon the evidence of both 
the parties Idun Bibi, after executing 
the waklnama and till her death, de¬ 
frayed all expenses necessary for the 
management of the Masjid. It is true 
that Idun Bibi did not get her name 
mutated either in the Collectorate or in 
the municipality as mutwalli and it is 
also true that in the documents between 
herself and her tenants she did not des¬ 
cribe herself as mutwalli (Ex. C-22 and 
Ex. C-25), but I am not prepared to 
make too much of this circumstance. I 
am of opinion that there are no mate¬ 
rials on the record which would indi¬ 
cate with anything like reasonable cer¬ 
tainty that the wakf w»s anything but 
real and that on the other hand there 
is some material which in view of the 
time that has elapsed since then must be 
regarded as sufficient, showing that the 
wakf was acted upon by Idun Bibi her¬ 
self as also by her successor Haji Alum. 
Furthermore there are in Ex. A and 
Ex. B, written statements filed by 
plaintiff I and the pro forma defendant 
20 in 1909 and 1911, admissions made by 
them in the clearest possible terms that 
till the death of Haji Alum the wakf 
was religiously and faithfully adminis¬ 
tered. The Subordinate Judge appears 
to have made a mistake in supposing 
that only Rs. 348 were to be spent for 
the upkeep and maintenance of the 
mosque, because the figure he has given 
omits to take into account "a part of the 
directions which runs in these words: 

" First tho carkari taxes and all sorts of 
revenue shall bo paid and then tho expenses for 
the mosque and buildings, etc., will have to ba 
defrayed; aftor that tho following expenses 
shall be duly mado. ” 

It is the expenses following, of whioh 
a schedule has been given, that the 
learned Subordinate Judge has made a 
total and found the aggregate to be 
Rs. 348. For these reasons I am of opi¬ 
nion that the wakfnama oraated an ab¬ 
solute endowment vesting the proper¬ 
ties in the mosque, whioh is the en- 
dowed institution in the case. 

The next point that has to be con¬ 
sidered is the question of limitation. It 
has been strenuously contended on be- 
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half of the appellant that each succeed¬ 
ing mutwalli gets a fresh starting point 
of limitation from the date of his acces¬ 
sion to the office for the purpose of 
Art. 142 to the schedule to the Limita¬ 
tion Act, and that Art. 144 is net ap¬ 
plicable because a person who derives 
his title from a mutwalli cannot set up 
against the endowment a title which his 
vendor could not assert, a contention 
urged on the authority of the decision 
of the Madras High Court in the case 
of Rama Rcddi v. Ranga Dasan (2). 
It has been urged with great insistence 
on behalf of the appellants that the 
earlier decision of the Judicial Com¬ 
mittee in the cases of Gnana Sambanda 
Pandara Sannadhi v.Velu Pandaram (3) 
and Damodar Dass v. Lakshan Dass (4) 
must be taken to have been implicitly 
overruled by their Lordships’ decision in 
Vidya Varuthi Tirthasuamigal v. Balu- 
swami Ayyar (o) as the true nature of 
endowed property and of the position of 
mutwalli was more accurately realized 
in the last-mentioned case. I have 
carefully considered all that has been 
said in support of these arguments, but 
I see no reason to differ from the view 
which I expressed in the case of Raja 
Jlanindra Narain Roy v. Sarat Chan¬ 
dra Dandyapadhya (6), in which, though 
these questions did not directly arise, 
it had to be gone into in view of the 
arguments that were then put forward. 
In the case of a sale there can be no 
question of tbe vendee's possession, and 
relying upon the two earlier decisions 
of the Judicial Committee cited above, I 
have no hesitation in holding that a suit 
instituted after 12 years’ adverse pos¬ 
session since the date of the sale would 
be barred. 

I am also of opinion that there 
is no good reason as to why Art. 142 
should not also be held to apply 
to the case, in which case the plain¬ 
tiff will have to be established his pos¬ 
session at a point of time within 12 
years before the suit. With all respect 
I would dissent from the view taken in 


(2) A. I. R. 1926 Mad. 969=96 I. C. 371—49 

(3) [1900] 54 23 Mad. 271=27 I. A. 69=7 Sar. 
G71 (P C )• 

(4) [1910] 87 Cal. 835=7 I. C. 240=37 I. A. 

P. C. 123=65 1.0.161=43 
' I. A. 802=44 Mad. 891 (P.C.). 

(6) A. I. R. 1926 Cal. 918=95 I. 0. 644. 


the Madras case cited above, firstly for 
the reason that it proceeds on the un¬ 
founded assumption that the earlier de¬ 
cisions of the Judicial Committee are 
no longer law; and secondly because the 
introduction of a fiction as to an idol 
being under a perpetual tutelage and 
also of a theory of suspension of cause 
of action during such tutelage will be 
an encroachment upon tbe statute of 
limitation without legislative sanction 
and will revolutionize all known princi¬ 
ples of law and procedure. 

On the merits, so far as limitation is 
concerned, I am in entire agreement 
with the Subordinate Judge in his con¬ 
clusion, namely that the evidence of 
possession is practically one-sided, that 
the plaintiffs have adduced no evidence 
of possession within 12 years of the suit, 
and that on the other hand Ghashi Bibi 
and thereafter her legal representatives 
have been in continuous possession ever 
since the sale in 1897. (After considering 
the evidence the judgment proceeded.) 
Lastly, it has been urged on behalf of 
the respondents that the declaration 
of a charge to .the extent of Rs. 348 
upon the properties of Scb. B which the 
Subordinate Judge has made is wrong. 
Upon a construction of the wakfnama 
I have already held that there was an 
absolute dedication of the properties 
themselves vesting all rights in the 
mosque and it seems to me that the 
provisions as to the expenses that are 
to be incurred which are detailed in 
the wakfnama are merely directions to 
the mutwallis as to how the endow¬ 
ment was to be administered. These 
directions can hardly be read as creat¬ 
ing merely a charge within the mean¬ 
ing of S. 100, T. P. Act. There is no 
question of property of one person hav¬ 
ing been made security for payment of 
money to another; the whole property 
appears to have been dedicated. Be¬ 
sides, such a declaration was never 
asked for in the plaint and it was never 
the plaintiffs’ oase that there was such 


barge. . . .. 

rhe result is that the appeal fails 

d the cross-objections succeed. The 
it, in so far as it relates to the pro- 
rtios mentioned in Sch. B, must bn 
;missed in its entirety. The result is 
at the plaintiffs will get a de- 
ration that the property nwntionert 
Sch. A to the plaint is a part of the 
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wakf properties dedicated by Idun 
Bibi and tbeir possession therein will 
be conhrmed, bat that the suit in so far 
as it related to the properties mentioned 
in Sch. B will be dismissed. 

The Subordinate Judge appears to 
have awarded to the contesting defen¬ 
dants namely defendant 13, defendant 
14 and defendants 15 to 19 three-fourths 
of their costs in the suit, but he has 
been in error in awarding each of these 
three sets of defendants costs on the 
basis of full pleader’s fees on the total 
value of the suit, i. e. Rs. 63,750 whereas 
as a matter of fact each of these three 
sets of defendants are only interested in 
a separate and different part of the pro¬ 
perties. As the properties have not 
been separately valued anywhere we 
think it would be fair so far as the Court 
below is concerned,to make the calcula¬ 
tion by dividing the total amount of 
pleader’s fees, namely Rs. 943, equally 
amongst the three sets of defendants. 
In other respects the decree of the 
Court below as to costs will stand. 

So far as the appeal and cross-objec¬ 
tions before us are concerned, the ap¬ 
pearing respondents, namely respon¬ 
dents 12 and 13 and respondents 14 to 
18, will get their respective co 9 ts from 
appellants, but the hearing fee on the 
total value of the appeal will be divided 
between the said two sets of respondents 
ui the proportion of 2/3 and 1/3. 

Githa J. I agree with my learned 
brother in the judgment delivered by 
him. I desire to add that in my judg- 
monfc it cannot be held that their Lord¬ 
ships of the Judicial Committee of the 
Privy Counoil have either explicitly or 
« i^plio&fcion said anything in the case 
of Vidya Varuthi Thirthaswamigal v. 
Baluswami Ayyar (5), which might have 
the effect of overruling the previous de- 
■oisions given by their Lordships, of 
which the ease of Gnzna Sambanda 
Pandara Sannadhi v. Vein (3) is typical 
and which direotly bears upon the ques¬ 
tion of limitation raised in the -present 
appeal. It also appears to me that in 
the cases cited in the argument before 
ms by the learned advocate for the ap¬ 
pellants the ^alienation of debuttar, or 
wakf properties was by the mohunt, 
shebaitor motwalli as suoh; in the pre¬ 
sent case the mutwalli 'Hayatubox Jama- 
4ar had on 23rd August 1897 alienated 
the properties in suit by a conveyance 


with dehnite recital that he was dealing 
with the properties in his own right as 
one of the heir3 of Haji Alum Jamadar, 
the other heirs joining him in the trans¬ 
action. This fact, to my mind, takes 
the present case out of the class of cases 
dealing with alienation by a mohunt, 
shebait, mutwalli as such, in regard to 
which there may be a seeming diver¬ 
gence of judicial opinion, as to the point 
of time when exactly adverse possession 
by the alienee could be said to have 
commenced. In the present case the 
date of alionation by Hayatubox Jamadar 
himself claiming adversely to the wakf 
must in my judgment be taken to be 
the date from which possession of the 
defendants became adverse. I would 
farther desire to say in this connexion 
that in consonance with the decisions of 
the Judicial Committee it must be taken 
to be settled that a distinction exists so 
far as wrongful ’alienation of debuttar 
or wakf properties by way of lease and 
that by way of out and out sale as in¬ 
dicated in the case of Munindra Narain 
Boy v. Sarat Chandra (6). 

So far as evidence of possession rela¬ 
ting to plots 4 and 5 in suit is con¬ 
cerned, it is to my mind sufficient for 
the purposes of defeating the plaintiffs' 
claim as laid in the plaint on the ground 
of limitation. On the footing that the 
burden of proof lay with the contesting 
defendants to prove 12 years’ adverse 
possession I would on the materials on 
the record decide the question in their 
favour. That these defendants did 
exercise acts of possession there is no 
manner of doubt. These acts of posses¬ 
sion, it cannot be denied, were done in 
feho assertion of claim of title, and there 
are circumstances to link together vari¬ 
ous portions of the property in suit so as 
to make the possession of a part amotmt 
to possession of the whole : see Basanta 
Kumar Boy v. Secy. of State { 7). In the 
above view of the case, the plaintiffs’ 
olaim in suit is barred by limitation. I 
have nothing to add to what has been 
said by my learned brother on the other 

. *. ^ in the appeal and oros 3 -ob- 

jeotions preferred by some of the res¬ 
pondents. 

K.n./r.k. Appeal dismissed. 


(7) A. I. R. 1917 p, o, 18=40 T. 0 S37=4. 
1 . A. 104=44 Qal, 858 (P. 0 .). 
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Page, J. 

Aloolji Sicca & Co. —Plaintiff. 

v. 

It am j an Ali —Defendant. 

Ordinary Original Civil Jurisdiction 
Suit No. 2178 of 1927, Decided on 24th 
July 1928. 

(a) Trade-mark—Nature of property in 
trade-mark stated. 

A man has no right to put of! his goods for 
sale as tho goods of a rival trader and he can¬ 
not be allowed to use names, marks, letters or 
othor indicia by which he may induce pur¬ 
chasers to believe that the goods he is selling 
are manufacture of another person. What¬ 
ever be the particular mode adopted by him, 
if the trade-mark is a work or device never in 
use before and meaningless, except as indica¬ 
ting by whom the goods in connexion with 
which it is used were made, there can be no 
conceivable legitimate use of it by another per¬ 
son, his only object in employing it in con¬ 
nexion with goods of his manufacture being 
to deceive. Mere proof that the*trade-mark of 
one manufacture has been thus appropriated 
by another is enough to entitle the person ag¬ 
grieved for injunction to restrain its use. In 
tho case of a trado-mirk thus identified with 
a particular manufactory tho rights of tho 
person whoso trade-mark it was would not 
differ substantially from these which would 
exist if it were strictly speaking his property : 
Reddaway v. Banham (1836), A. C. 199, Ref. 

[P 679 G 2, P 080 C 1) 

(b) Trade-mark—Infringement—Refrain¬ 
ing from taking steps against infringer who 
has undertaken not to violate right in 
future does not weaken right of owner of 
trade-mark to sue for infringement. 

In tho case of piracy of a trade-mirk the 
parson- who i3 entitled to the mark must be 
guided by reason and good sense. It may not 
bo worthwhile to spend money on every man of 
straw who comes in his way and the person 
might not forthwith prosecute the infringer or 
might not taka any step on the infringer giv¬ 
ing an undertaking not to violate the right in 
future; the moro fact of. his omission to pro¬ 
secute in earlier cases does not in any way 
deprive the person of his right to an injunc¬ 
tion suit : Rowland v. Michell , 14 R. P. C. 43. 
Ref. m m [P 632 Cl] 

(c) Acquiscence—Principle and essen¬ 
tials stated. 

Acquiescence is only a form of an estoppel and 
it is cf tho essence of tho acquiescence that the 
party acquiescing should be aware of and by 
words and conduct should represent that ho 
assents to what is a violation of his rights and 
that the person to whom such representation is 
mado should hi ignorant of tho other party’s 
right and should have baen deluded by tho re¬ 
presentation into .thinking that his wrongful 
action was assented to by tho other party: Proc¬ 
tor v. Bcnnis % 80 A.D. 740, Ref. [P. G84 C 1] 

(d) Acquiescence—Fraud. 

Whore there is fraud there is no rule for 
doctrine of acquiescence to operate. [P 684 C 1] 
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(e) Trade-mark—Declaration of descrip- 
tion is evidence of genuineness. 

Although thera is no Trade-mark Act in 
India a declaration of the description of a trade¬ 
mark serves-the useful purpose of bciDg some 
evidence of genuineness of the mark which is 
the subject matter of it. [P 679 G 1] 

(f) Trade-mark — Infringement. 

Where both the parties deal in the same 

manufacture the mere fact that the dealers in 
those manufactures are not deceived by the 
labels does not conclude the cise. It has to 
be considered what class of people buy the 
manufactures. [P 680 C 1] 

Judgment.—This is a passing off ac¬ 
tion. The trial ran its tedious course 
for many days but in my opinion it 
is a very plain case. The suit relates 
to labels attached to packets or bundles 
of biris. A biri is an inferior substi¬ 
tute for a cigarette and is composed of 
rolled tendoo leaves with a little tobacco 
inside. Many decisions were canvassed 
before me at the trial but the law ap¬ 
plicable to the circumstances of this 
case is clear and simple and the deci¬ 
sion will be seen to turn upon the issue 
whether the plaintiffs’ or the defen¬ 
dant's labels were the first to be put 
on the market. 

The plaintiffs’ case is that the defen¬ 
dant’s labels (Exs. 10 and 4) are co¬ 
lourable imitations of the plaintiffs’ 
label. Ex. T. They claim that the word 
"Mohini,” the registered number “247” 
and the figure of a woman upon Ex. T 
are distinctive marks of the plaintiffs' 
goods and together make up Ex. T 
which is a device distinctive of the 
biris sold by them. The defendant ad¬ 
mits that the registered number 247 is 
a distinctive mark of the plaintiffs 
biris. He also admits that the word 
“Mohini” and the figure are distinctive 
marks of the plaintiffs’ biris but he. 
claims that the word “Mohini” and the 
figure have long been used by him in 
connexion with the sale of his biris 
and that his label (Ex. 10) was upon 
the market and had obtained a reputa¬ 
tion in connexion with his biris long 
before the plaintiffs’ label (Ex. T) was 
put upon the market. The defendant 
however does not claim an exclusive, 
right to the use of the word Mohini 
or the figure of the woman but claims a 
concurrent right with the plaintiffs tOj 
the user of those marks. _ 

The plaintiffs’ case is a simple one. 
It was stated on their behalf that m- 
1912 the firm of MoqIj;. Sjflca. &. Co,. 
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started business in Calcutta and that 
in 1913 biris were sold by the plaintiffs 
loose and not done up in packets or 
bundles. In 1914 Kalyanji a partner 
of the plaintiff firm saw in the shop of 
one Joshi in Bombay a coloured litho¬ 
graph of a well known picture by a 
Bengali artist, Banerji by name, known 
as Durbasha’s Wrath. The plaintiffs 
determined to initiate anew method of 
selling biris, that is to say, they decided 
to sell them not loose but done up in 
packets of 25 and bundles of 500. For 
the purposes of their business they de¬ 
cided to use a label with the figure 
thereon of Sakuntala taken out of Mr. 
Banerji’s picture and to put on the 
label above the picture the word 
“Mohini” which means “dear to the 
.heart'' or “charming." Accordingly, 
Ex. T was produced by .Toshi for the 
plaintiffs, and on 16th March 1915 a 
declaration on behalf of the plaintiffs 
was made before the Chief Presidency 
Magistrate of Calcutta declaring that 
this was the label which they had 
adopted for use in their business. There 
are no Trade-mark Acts in this country 
ibut a declaration of this description 
[serves a useful purpose as being some 
evidence of the genuineness of the mark 
which is the subject-matter of it. On 
16th May 1916 the label (Ex. T) was 
affixed to the declaration. The plain¬ 
tiffs asserted that before 1919 nobody 
other than themselves so far as they 
knew sold biris in packets and the de¬ 
fendant in his evidence admitted that 
nobody other than the plaintiffs and 
the defendant himself bofore 1919 had 
sold biris in packets. In the city 
of Calcutta the class of biri in suit 
which relatively is a cheap and inferior 
one is not sold, a more expensive biri 
being bought by persons who smoke 
biris in tho oity of Caloutta and it is 
the common oase of both parties that 
the biris with which the Court is con¬ 
cerned in this case are sold to dealers 
for resale in the mofussil. 

Tho defendant further admitted that 
at the present time the biris sold by 
the plaintiffs under the label Ex. T 
are well known in the market and have 
an established reputation, Ex. T being 
distinctive of the brand manufactured 
by the plaintiffs. He does not admit, 
however, that in 1919 the plaintiffs had 
established under Ex. T a reputation in 


the market such that Ex. T would de¬ 
note goods manufactured by the plain¬ 
tiffs. 

I find upon the evidence that from 
1916 onwards the plaintiffs' biris have 
been sold sometimes as “Mohini" biris 
sometimes as “Mohini 247" and some¬ 
times as “247.” I further find that in 
1919 the plaintiffs had acquired a re¬ 
putation under Ex. T for the biris 
manufactured by them and I also find 
that the word “Mohini ’ in 1919 then 
indicated in the market goods belong¬ 
ing to the plaintiffs and that “247” 
also indicated goods manufactured by 
the plaintiffs, as also did the figure of 
Sakuntala on Ex. T. I am satisfied upon 
the evidence that by 1919 Ex. T had 
acquired a reputation that would indi¬ 
cate to customers buying biris that 
biris bearing that label were of the 
plaintiffs’ manufacture. In my opinion 
the word “Mohini" the number ‘'247" 


and the figure were all ingredients in a 
distinctive device which denoted biris 
manufactured by the plaintiffs. (His 
Lordship here considered the evidence 
in support of the above observations 
and proceeded). In my opinion in those 
oircumstances the law which is to be 
applied was laid down by Lord Hers- 
chell in Rcddaway v. Banham (l) at 
p. 209: 

"The principle) which is applicable to that 
olass of oases was in my judgment well laid 
down by Lord KiDgsdown in Leather Cloth 
Co. v. American Leather Cloth Co. It had 
boon previously enunciated in much tho satuo, 
way by Lord Langdalo in tho caso of Croft v. 1 
Day. Lord Kingsdown’s wards wore as follows: 
The fundamental rule is that one man has 
no right to put off his goods for sale as tho 
goods of a rival trader and ho cannot there- 1 
fora (in the languago of Lord Laugdale in tho 
case of Perry v. Truefitt) be allowed to use 
names, marks, letters, or other intlioia, • by j 
whioh he may induce purchasers to beliove 
that the goods which ho is soiling are tho 
manufacture of anothor person.* It is in my 
opinion this fundamental rule whioh govorns 
all cases, whatever be tho partioular mode 
adopted by any man for putting ofl his goods 
as those of a rival trader, whether it is done 
by the use of a mark whioh has become his 
trade-mark or in any other way. The word 
'property 1 has been sometimes applied to what 
has been termed a trade-maik at common law. 

I doubt myself whether it is accurato to spoak 
of there boing property in such a trade-mark, 
though no doubt some of the rights whioh 
m °? d ° abbo Property may attaoh to It. 
Whore the trade-mark is a word or device never 
muse bofore, and moaningleas, except as in- 

U) & 89 ! 1 h a 199=65 I*. J- Q7ir831=44 
W. R. 638=74 L. T. 289, 
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dicating by whom the goods in connexion 
with which it is used were made, there could 
be no conceivable legitimate use of it by an¬ 
other person. His only object in employing it 
in connexion with goods of his manufacture 
must be to deceive. In circumstances such 
as these the mere proof that the trade-mark of 
one manufacturer had been thus appropriated 
by another would be enough to bring the case 
within the rule as laid down by Lord Kings¬ 
town, and to entitle the person aggrieved to an 
injunction to restrain its use. In the case of a 
trade-mark thus identified with a -particular 
manufactory the rights of the person whose 
trade-mark it was would not, it may be, differ 
substantially from those which would exist if 
it were, strictly speaking, his property.” 

Now none of the essential ingredients 
of Ex. T are descriptive of anything. 
By themselves or in combination they 
are meaningless, except as indicating 
the goods of the plaintiffs as I hold they 
do. In such circumstances, the law as 
laid down in the passage which I cited 
covers the present case, for Ex. T is 
meaningless except as a device distinc¬ 
tive of the plaintiffs’ biris. 

The next question that arises is: 

“Are the defendant’s labels (Exs. 10 and U or 
either of them), if us»d with biris that are put 
upon the market calculated to delude persons 
who seek to buy biris of the plaintiffs’ manu¬ 
facture into thinking that they are buying the 
plaintiff’s goods when they are buying biris 
with either Ex. 10 or Ex. U ? ” 

Now, in considering that question I 
have to form my own opinion as to 
whether Exs. 10 and U in such circum¬ 
stances are calculated to deceive buyers 
of biris after looking at the plaintiff's 
label and tli9 defendant's labels, and 
also bearing in mind any relevant evi¬ 
dence there may be to the effect that 
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may be upon the record with respect to 
actual deception (and for the purposes 
of this judgment I disregard and leave 
out of consideration any evidence of or 
in connexion with actual deception that 
there may be on the record), and confining 
myself to a consideration of the three 
labels, that is Ex. T on the one hand 
and Ex. 10 and U on the other, without 
doubt or hesitation I come to the con¬ 
clusion that Exs.10 and U,are calculated 
to deceive such persons a3 are accustom¬ 
ed to buy and to smoke biris of the sort 
that form the subject-matter of this suit. 
I do not require oral or extrinsic evi¬ 
dence upon such a matter as that. No 
reasonable person, in my opinion, look¬ 
ing at Ex. T on the one hand ani Exs. 
10 and U on the other, can have any 
doubt that illiterate persons who form 
the great preponderance of the buyers 
of these biris would be likely to be de¬ 
ceived into thinking that goods bearing 
the label Exs. 10 or Ex. U were goods of 
the manufactory of which Ex. T is the 
distinctive label, res ipsa loquitur. If 
ever there was a case in which it would 
be safe to say that the unwary customer 
would be likely to be deceived, to my 
mind the present case is that case. (His 
Lordship here reproduced Q. 399 and 
proceeded). Under those circumstances 
prima facie the plaintiffs are entitled to 
a decree. I now desire to say something 
about the circumstances out of which 
this suit has arisen. In 1919 the plain¬ 
tiffs filed a suit against one Bhailal 
Bikhabhai, and in that suit the defen¬ 
dant filed an affidavit on 26th May 19lD. 


persons buying the defendant’s goods 
under labels 10 and U were in fact de¬ 
ceived into thinking that they were 
buying the plaintiff’s goods. 

There is very little evidence of actual 
deception ; indeed, the evidence of 
actual deception is so exiguous that I 
[disregard it. Both the plaintiffs and 
the defendant sell biris to dealers, and 
it may be that a dealer might not be 
deceived by the defendant's labels. But 
that does not conclude the case in 
favour of the defendant, for the persons 
whom I have to consider in this con¬ 
nexion are the persons, sometimes 
called the unwary or the ignorant ul¬ 
timate buyers, who for the most part 
belong to the lower classes of the people, 
and nearly all of whom are illiterate. 
Apart from any relevant evidence there 


That affidavit was sworn four days after 
a letter had been sent to the defendant by 
an attorney on behalf of the plaintiffs. 
Eanji, in his evidence, has stated that in 
the course of that suit (which was a 
passing off action against Bhailal Bikha¬ 
bhai), the plaintiffs received informa¬ 
tion that the defendant was violating 
their rights in connexion with Ex. T, 
and the plaintiffs therefore, through 
their attorney, sent the following letter 
to the defendant: 

9, Old Post Office Street, 

Calcutta, 23rd May 1927. 

Messrs Bhola Meah & Co. 

71/2, Canning Street. 


tr Sirs, 


Be: Mohini Biri 


am informed by Messrs Moolji Sicca ,4 ;Co 
vfo. 51 Ezra Street, Calcutta the sole manu 
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facturers and proprietors of Mohiai biris and 
the solo proprietors of the get up and labol 
containing the picture of a female form with 
the words Mohiui Biri that you have prepared 
labels bearing same and similar name under 
get up similar to that of my clients which is a 
colourable imitation of my clients’ said get up 
and trying to pass off the same in collusion 
with designing individuals as and for the 
biri9 of my clients’ manufacture with a v # iew 
t:> cause serious Joss and damage to my said 
client. 

In these circumstances I am instructed to 
call upoQ you (which I hereby doj and require 
of you forthwith and immediately to desist 
from such nefarious practice or otherwise my 
instructions are peremptory to move the Court 
in the matter. Please treat this as urgent. 

Yours faithfully, 

Sd. Surendra Chunder Ghcse 
Attorney-at-law and Attorney 
for Messrs. Moolji Sicca & Co. 

Now, ultimately it was not disputed 
by the learned counsel for the defen¬ 
dant that that letter was written and 
sent by the plaintiffs to the defendant. 
It was however denied that the letter 
was received. I think that it is incon¬ 
ceivable in the circumstances that the 
plaintiffs should have taken no farther 
steps in the matter if they received no 
answer to that letter, and four days 
later in the affidavit to which I have 
referred the defendant stated in para. 3 
that 

‘‘my firm mftnufaoJures and 8311s biris with 
labels with conhgurations of female form 
printed on it known as Mohini Sakuntala." 

Why should the letter have been writ¬ 
ten and sent if it was not to be followed 
up by some action ? Kanji stated that 
after a consent decree had been passed 
in the Bhailal Bikhabhai action he saw 
the defendant in the Court-house, and 
that the defendant, being threatened 
with a suit, promised to desist from 
using any label which was a colourable 
imitation of Ex. T, and further promis¬ 
ed to buy Mohini biris from the plain¬ 
tiffs. Strong corroboration of Kanji's 
■evidence is to be found in the faob that 
on 31.8b October 1919 the defendant 
'bought 70,000 Mohini biris from the 
plaintiffs, and continued to buy biris in 
1920 and 1921 and it may be from time 
to time afterwards. Kanji stated that, 
having this undertaking and having ob¬ 
tained the defendant as a prospective 
customer of the plaintiffs* goods, they 
took no further steps in the matter. He 
further stated that the plaintiffs at 
that time had no information that in 
1919 Kalumia had registered Ex. 10 in 


the police Court and he added that the 
first information they received of such 
registration was in the course of the 
present proceedings. 

It was alleged on behalf of the defen¬ 
dant that the plaintiffs ought to have 
taken steps either to prosecute or to 
sue the defendant in 1919. Nobody 
can live long in this country without 
noticing that there are a good many 
colourable imitations of genuine articles 
to be seen in Calcutta, and worthless 
and impecunious men of straw would 
not be slow in seeking to imitate Ex. T, 
for since 1916, when the plaintiffs com¬ 
menced to sell these biris in packets of 
25 with Ex. T, their success in business 
has been phenomenal. A glance at the 
chart showing an abstract of their sales 
from 1915/1916 to 1926 is evidence 
enough of the success of the venture 
into whioh they had entered. It was 
only to be expected that, becoming 
aware of the success which had at¬ 
tended Ex. T rogues would be found 
prepared, if they could, to take advan¬ 
tage of the successful mark which the 
plaintiff had established. One of those 
rogues, in my opinion, was the defen¬ 
dant. In 1919 there can be little doubt 
that the defendant’s business was on a 
small scale, carried on in a little shop 
which we are told is about 2 ft. broad, 
at 71/2 Canning Street, the business 
having been started in circumstances 
which are somewhat obscure. Kalumia, 
the defendant’s brother, had stated in 
his declaration in 1919 that he had 
carried it on since 1900, but Ramjan 
gives a different account of its origin. 
When the business started, and how 
it started, is not very clear. Lear¬ 
ned counsel for the defendant, act¬ 
ing no doubt on instructions, stated 
that Kalumia’s story as set out in the 
declaration of 1919 was "wholly un¬ 
true.” I regret to say that I can give 
no credence to any statement either of 
the defendant Ramjan, or of Kalumia, 
except in so far as the statement is one 
against his interest. That the business 
was a small one is clear enough, and 
the boy Ramjan Ali, as he then was, 
when he took over the business in 1914, 
found that the value of the biris in 
stock was only Rs. 4/5,000. That is the 
sort of impecunious person whom it is 
urged that the plaintiffs must prosecute 
or sue forthwith so soon as they dis- 
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cover that he is guilty of piracy at the 
risk of losing their rights in Ex. T. 

But in such circumstances the person 
who is entitled to the mark must be 
guided by rea?on and good sense. It 
may not be worth while to spend money 
on every man of straw who comes in 
your way, and in my opinion it was 
natural and reasonable that the plain¬ 
tiffs in 1919, having obtained the under¬ 
taking from the defendant, and finding 
that the defendant was prepared appa¬ 
rently to make good his promise to pur¬ 
chase goods from them, should refrain 
from taking further step3 in the hope 
that the defendant in the future would 
not violate their rights : see Per Rus- 
jsell, C. J., in Howland v. Michell (2). 

Information was received in 1921 by 
the plaintiffs that there had been some 
further piracy of Ex. T on the part of 
the defendant, and I find that in 1921, 
in company with his attorney, Kaoji 
went to the defendant’s shop, but found 
nothing wrong. It is stated on behalf 
of the defendant that when Kanji with 
his attorney went to the defendant's 
shop in order to find out whether there 
had been any infringement of Ex. T he 
saw bundles of biris exposed with 
Ex. 10 attached to them, and yet that 
Kanji did nothing. It is an incredible 
story. Why did Kanji go to the shop? 
In order to discover (if it was the fact) 
the very thing which the defendant had 
exposed for all to see, And yet he does 
nothing. I find upon the evidence that 
when Kanji wont with the attorney in 
1921 to the defendant's shop at 71/2 
Canniug Street, there were no bundles 
on view bearing Ex. 10 upon them. 

In 1924 the plaintiffs wore informed 
that a number of Ex. T lablels had been 
stolen at Tumsar Road station, and they 
obtained a search warrant because they 
had received information that the defen¬ 
dant had some of their labels in his 
possession ; and they not unnaturally 
drew the inference that tho labels that 
the defendant had in his possession were 
some of the labels that had been stolen 
from Tumsar Road. Ivauji went to the 
defendant's shop with a Police Inspector 
and searched the premises. Apparently 
two bags of biris were found with the 
plaintiffs’ label on them, but Kanji was 
unable to say whether the biris were 
the pla intiffs’ or the defendant’s, and 
(2) 14 R. P. C. 43. 
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Kanji was told that the defendant had 
got these bags from one Emanali Biswas. 
It was contended however on behalf of 
the defendant that biris were found 
with the defendant's label upon them 
and a witness was called who stated 
that when these labels were seen by 
Kanji. Kanji said : "Oh, these are like 
my labels,” but that he did nothing 
more. Certain entries in a book were 
tendered, which, it was stated had been 
initialled by the Inspector relating to 
Mohini Sakuntala biris. I do not be¬ 
lieve the defendant's story on this 
matter. I do not believe the witnesses 
who were called to corroborate it, and 
I am the less disposed to accept the 
defence story as to what took place at 
the visit of Kanji with the Inspector in 
1924 because not one word of this sug¬ 
gested admission by Kanji was ever put 
to Kanji himself in the course of cross- 
examination. 

In 1926 the plaintiffs in the course of 
an investigation into alleged infringe¬ 
ments at Dacca and Rungpur received 
information that the defendant was 
again infringing Ex. T. Those proceed¬ 
ings took place in 1926, and the Rung¬ 
pur prosecution, so far as I recollect, 
concluded in August 1927. On behalf 
of the defendant it was contended that 
to have waited all that time before pro¬ 
secuting or suing tho defendant was 
inexcusable. Kanji’s answer was that 
as the defendant had agreed to their 
terms after the decree in the Bhailal 
Bhikabhai action he waited until the 
result of the Rungpur or Dacca cases 
was known as he thought that the defen¬ 
dant might then agree to desist from 
further infringement. However that 
was found not to be the case, and in 
September 1927 the present suit was 
filed. That is the plaintiffs’ case. 

I heard the plaintiff and Kalianji in 
the witness box, and the impression 
which I gained from their evidence and 
the manner in which they gave it was 
that they were witnesses of truth. I 
accept their evidence and that of the 
witnesses who were called to support 
it. The result is that, inasmuch as it 
is alleged and asserted by the defendant 
that since 1919 he has been selling 
biris in large quantities, the P£ ckefc3 
and bundles bearing Ex. 10 or Ex. U, 
prima facie the plaintiffs are entitled to 

relief. 
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What is the defence '? The defendant, 
as I have stated, doe? not claim the 
right to restrain the plaintiffs from 
using Ex. T, but that is not because he 
admits that he never had a right to do 
so, but because it is conceded that he 
knew of the large sales of fair is with 
Ex. T since 19i9, and took no steps to 
assert his rights, and therefore he can¬ 
not now bo heard to resist the plaintiffs 1 
claim to use Ex. T. He says, however : 

“ If I had assorted my rights in due course 
. I could have restrained the plaintiffs from 
using Er. T, because I had upon the market a 
label substantially like Ex. 20 for years before 
1915, and as my label (which the plaintiffs 
have copied) was on the market first, f am 
entitled to a concurrent right with the plain¬ 
tiffs to use Ex. 10 and since 1922 also Ex. J.'* 

• 

The decisiou of the case therefore 
turn 9 upon the question : Did the defen¬ 
dant use Ex. 10 before 1915 or at any 
rate before 1916, when the plaintiffs 
first put bin's with Ex. T on the market? 
Now, what are the probabilities ? It 
is the common case of both parties that 
either the plaintiffs’ label Ex. T is a 
copy of Es. 10 or Ex. 10 is a copy of the 
plaintiffs' label, and that the original 
picture from which the figure on hofch 
was taken was Banerji’s painting Dur- 
basa’s Wrath. Which was first in the 
field, and which was a copy of the 
other ? One would expect to find that 
the first person who took a copy 
of Sakuntala from Durbasa’s Wrath 
had taken an exact copy, and if some¬ 
body else afterwards was minded to 
make a colourable imitation of the 
first copy that he had produced the 
copy with such differences therein as 
he thought might enable him to steer 
clear of the wind. In this case the 
copy of the original picture is that on 
the plaintiffs' label Ex. T whereas on 
Ex. 10 the figure is reversed. Again, one 
would have expected when the first copy 
was taken that the figure would be taken 
as it appears in the original painting and 
that the person seeking to make a 
colourable imitation of the first copy 
would make some alteration in the 
original figure and its surroundings. 
The true copy of the figure and the 
steps upon which the figure is sitting 
was on the plaintiffs’ label, whereas in 
the figure in Ex. 10 there were two 
strange alterations from the original, 
viz. the ends of the steps are rounded 
off, and in the hands of the lady 13 


placed a fishiDg rod. The defendant, 
in his evidence, laid emphasis upon this 
alteration and stated that Ex. 10 
came to b 9 known as “ Chip Mohini. 

So far as the taking of the copy from 
the original picture is concerned, the 
probabilities, as it seems to me, point 
to Ex. T as being the first copy that 
was taken from the original. (After 
considering carefully the evidence, the 
judgment concluded). The result is that 
I find that the plaintiffs had acquired a. 
reputation for their distinctive device 
Ex. T in the market before 1919, and 
that Ex. 10 was not in existence or put 
upon the market before 1919. 

In my opinion the defendant has deli¬ 
berately and fraudulently created Ex. 
10 and Ex. U with a view to deceive 
unwary customers or buyers of bins 
from him into thinking that in buying 
the defendant's goods under Exs. 10 and 
U they were buying those manufactured 
by the plaintiffs. Notwithstanding some 
inconspicuous differences in the got up- 
of the labels I have no doubt that the 
defendant's labels were calculated to 
deceive purchasers of biris. By stages 
even those unsubstantial differences 
were being obliterated from the defen¬ 
dant’s label, for, first, the rounded edge- 
was replaced by steps, and then the 
number 395 was changed into 2047; 
afterwards the full size O is found to- 
be shrinking, while “.Mohini Sakuntala” 
gives place to “Monmohini.” 

The defendant, no doubt, has sold 
Urge quantities of biris since 1919 with 
labels Ex. 10 and Ex. U, and he claims- 
a concurrent right to use those labels 
with the plaintiff's right to use Ex. T. 

I adopt the language of Lord Justice 
James; 

“It has bjon said that ono murder makas w- 
villain and millions a hero ; but I think it 
would harlly do *to act on that principle in 
such matters as this, and to say that the extent, 
of a man's piratical invasions of his neighbour's 
rights is to convert his piraoy into a lawful* 
trade. That ground of dofence therefore in 
my judgment, fails; Ford v. Foster (9)." 

In no event however could the de¬ 
fendant have a concurrent right to use* 
Exs. 10 and U, for it is conceded that in. 
order to establish a concurrent right it. 
was essential for the defendant to prove' 
prior user and that Ex. 10 was pub upon 
the market before Ex. T, and that l 
have found not to be the taot. 


(3) [1872] 7 Oh. 625. 
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There remains the question as to 
whether the defendant is entitled (not¬ 
withstanding that he has not proved 
prior user of Exs. 10 and U), to make 
use of these labels upon the ground that 
the plaintiffs have acquiesced in his user 
of them. 

Now, acquiescence is only a form of 
estoppel, and it is of the essence of 
acquiescence that the party acquiescing 
should be aware of, and by words or 
• conduct should represent that he assents 
to what is a violation of his rights, and 
that the person to whom such repre¬ 
sentation is made should be ignorant of 
the other party’s rights, and should have 
been deluded by the representation into 
'thinking that his wrongful action was 
assented to by the other party. 

I find however in this case that the 
plaintiffs never assented, or represented 
to the defendant that they assented, to 
the defendant invading their rights in 
respect of Ex. T, and that the defendant 
c\ll along knew of the plaintiffs’ rights 
a^id fraudulently violated them. 

In Proctor v. Bennis 35 Ch. Div. 760 
Lord Justice Cotton observed that : 

■'‘if is necessary that the person who alleges 
this lVing-by should have been acting in 
igporance of the title of the other man, and 
that the other man should have known that 
ignorance and not mentioned his own title,” 
and at p. 761 Lord Justice Bowen 
added: 

“In order to make out such acquiescence it 
is necessary for them to establish that the 
plaintiff stood by and knowingly allowed the 
•defendants to proceed and to expend money in 
lignoranco of the fact that he had rights and 
meant to assert such rights.” 

Moreover, in this case I have found 
the defendant guilty of fraud, and 
where there is fraud there is no room 
for the doctrine of acquiescence to ope¬ 
rate. For these reasons the defence of 
acquiescence fails. 

As the learned counsel for the defen¬ 
dant however presented an exhaustive 
argument on the facts in connexion 
with the issues of acquiescence and 
delay, I will add that I find upon the 
evidence that at all material times the 
defendant was acting at his peril and 
knew throughout that he was so acting, 
and that there was nothing said or done 
by the plaintiffs to lull him into secu¬ 
rity or to lead him to believe that the 
plaintiff assented to the defendant vio¬ 
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lating the plaintiff’s right in connexion 
with Ex. T. 

I have stated what the plaintiffs 
alleged had been the various steps that 
they had taken from time to time with 
respect to the conduct of the defendant. 

It is apparent that the plaintiffs’ suc¬ 
cess in their biri business has caused 
rogues in different parts of Bengal to 
endeavour to pirate Ex. T. A list of 
the proceedings taken by the plaintiffs 
to prevent the piracy of their label 
Ex. T was produced and not challenged, * 
and it is apparent, and .1 find that the 
plaintiffs have taken all the steps that 
they might reasonably be expected to 
take to put down any invasion of their 
rights in connexion with Ex. T. 

The learned counsel for the defen¬ 
dant complained that the plaintiffs did 
not sue the defendant in 1919 at the 
time when they first came to know 
that he was attempting to pass off his 
goods as theirs under Ex. 10 ; but, as 
I have pointed out, it was not neces¬ 
sary or reasonable that the plaintiff 
should have proceeded to sue or prose¬ 
cute the defendant in 1919 owing to the 
undertaking which he then gave and 
the fact that in accordance with his 
promise he afterwards purchased for 
resale the plaintiffs’ goods. 

With respect to 1921 the learned 
counsel for the defendant urged that, 
although goods with the defendant’s 
label Ex. 10 were exposed in the defen¬ 
dant’s shop, the plaintiff made no com¬ 
plaint. The answer, as I have stated, 
is that it is inconceivable, if that had 
been the fact, that the plaintiff who 
went with his attorney for the express 
purpose of seeing whether he could find 
any labels infringing Ex. T should have 
seen packets or bundles with Ex. 10 
exposed in the defendant’s shop and 
taken no action. 

I have found that when the plaintiff 
and his attorney went to the defen¬ 
dant’s shop in 1921 Ex. U was not to 
be seen exposed in the shop. 

I have already dealt with the pro¬ 
ceedings in connexion with the search 
warrant in 1924. As regards 1926, in 
my opinion, it was reasonable in the 
circumstances that the plaintiff should 
have waited to see the result of the 
Rangpur and Dacca cases before he took 
proceedings against the defendant. 
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There remains the question of the 
signboard, the posters and the adver¬ 
tisements in the newspapers. As re¬ 
gards the signboard, in my opinion, 
Eamjan Ali in his evidence obviously 
was not speaking the truth. At Q. 882 
he was asked when the signboard was 
put up over his shop, and he stated: 
‘By guess it was either towards the end 
of 1919 or beginning of 1920." 

Under the stress of cross-examination 
at Q. 886 he stated that it might have 
been either 1919 or 1920, but when it 
turned out that the “Manobara” mark 
was not registered till after that date 
(i. e. Q. 914 “I suggest to you that your 
916 Manohara wa3 not registered until 
1921 ?’’) he answered : “It now comes 
back to my mind that the signboard 
was put up in 1920 or 1921." 

As regards the posters, I am unable 
to accept Ramjan’s evidence as to the 
poster being put up in close proximity 
to the plaintiffs’ shop in Ezra Street, 
or the evidence as to the poster being 
pulled down at the instance of Kanji. 
And as to the advertisement, it may 
well be that the advertisements were 
not brought to the plaintiffs’ notice. 

In my opinion the truth of the matter 
is that the plaintiffs have had great 
difficulty in tracking down persons who 
have been endeavouring to imitate 
their label Ex. T, and have taken all 
such steps as might reasonably be ex¬ 
pected of them to prevent the infringe¬ 
ment of Ex. T. 

The result is that I find that the 
plaintiffs are not disabled in any way 
by acquiescence or delay from pursuing 
their legal rights, and they are entitled 
to an injunction and to an account of 
profits. 

In order to afford reasonable protec¬ 
tion to the plaintiffs the injunction will 
be in the following form : That the 
defendant, his servants and agents be 
restrained from selling or offering for 
sale biris in packets, bundles or cases 
bearing the label Ex. 10 or Ex. U or 
any other label (whether the word 
Mohini, the figure of the woman, or 
the registered number 247 in Ex. T are 
used alone or in combination therein or 
not) in a form calculated or intended to 
pass off or to enable others to pass off 
bis goods as and for the goods of the 
plaintiff. 

I further order that the defendant 


within a week from the date hereof do 
file an affidavit stating the number of 
labels Ex. 10 and Ex. U in his posses¬ 
sion or that of his servants and agents, 
and within a fortnight after the filing 
of such affidavit the defendant do des¬ 
troy the said labels in the presence of 
the plaintiffs or the agents, prior notice 
in that behalf to be given to the plain¬ 
tiffs or their attorneys. 

I further direct that an account be 
taken by the Referee or the Assistant 
Referee as the Registrar may determine 
of the profits that have accrued to the 
defendant from selling or otherwise 
disposing of biris under labels Ex. 10 
and U within a period of three years 
prior to the date of the institution of 
the suit. 


o.ne piaincms are entitled to all the 
costs of and incidental to the suit, the 
costs of the commissions, and reserved 
costs, on scale No. 2. Costs subsequent 
to the decree reserved. Liberty to 
apply. v. 

v.B,/r.k, Suit decreed. 3 
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Lort-Williams, j. 2 *• 

Umeshchandra Banerji —Plaintiff * 

v. ^ 

Kunjilal Biswas and others — Defen¬ 
dants. -» 

Original Suit No. 1319 of 1927, Deci¬ 
ded on 25th Juno 1929. 

* Civil P. C. O. 21, Rr. 89 (3) and 93- 

Purcha.er .n addition to 5 per cent en¬ 

titled to any lo«a of intereat and coata. 

It cannot have been intended to give the 
judgment-debtor a spocial indulgence at the 
expense of an innocent third party. Therefore 

the purchaser in addition to tho 5 per cent is 
entitled to be paid by the judgment-debtor anv 
loss of interest and coats whioh ho may have 

incurred ,1 I. R. 1929 Cal. 574 and 2G Cal. 449- 
B -h Ret. on.-, A. I. R. 1921 Cal. 169, Dist. 

r , , . . [P 686 0 2] 

Laha —for Plaintiff. 

P. C. Basu —for Defendants. 

N. P. Seal —for Purchaser. 

Judgment.— Seotiou 129, Civil P. C.. 

provides that 

"notwithstanding anything in this Code, any 
High court established under the Indian High 

Ant mi s 0t ’ 1861, V the v Qove r°moat of Ind 8 ia 

Act I9 15, may make suoh rules not inoonsis- 
h 't th ° Lett0rs * at ent establishing it to 
SfSgf !*• °. w “ P ro .^«° ia the exercise of 
fit Sf«2w Tl1 { UM9 . d,ok,ou « it shall think 
feh. herein contained shall afleefc 

the validity of any suoh rules in foroe at the 
commencement of this Code" 
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The object of this section was to pro¬ 
vide for elasticity in procedure and to 
enable defects in the Code to be reme¬ 
died without the dilatory process of 
legislation, and the High Court was 
given power to.vary or amend the rules 
of procedure which appear in the Code; 
see notes on p. 4S7, Woodroffe on Civil 
P:ocedure,’ Edn. 2. 

For this reason the sections dealing 
with procedure were taken out of the 
body of the Code and placed in a sepa¬ 
rate schedule. Therefore, if the matter 
were res integra I am doubtful whe¬ 
ther I should decide that O. 21, R. S9, 
applies to the High Court, because it is 
incompatible and inconsistent with the 
rules of the High Court on the original 
side. But it was decided in 1920 by 
Mukerjee, A. C. J., and Fletcher, J., in 
Virjiban Das Moolji v.Biseswar Lai Har- 
riovind (l), that the rule does apply, and 
further they went on to say that the 
practice on the original side was con¬ 
trary to law. I must confess that it 
is difficult to see how the rules of the 
High Court can be held to bo contrary 
to law in view of S. 129. It should be 
observed that there is nothing in the 
Code to say that those rules must not be 
inconsistent with the code. What they 
must not be is inconsistent with the 
Letters Patent establishing the Court. 
However this case has been followed 
consistently and it is not for me to dis¬ 
agree with it —the question must await 
final solution hereafter. The difficulty 
in applying 0. 21, R. 89 to sales on the 
original side was recognized by Rankin, 
C. J. in Kalyanee Debt v. Eari Mohan 
Ghose (2). In that case the learned Chief 
Justice said that, as the rule is a conces¬ 
sion to the judgment-debtor, it ought 
to be applied strictly and where owing to 
the difference between our original side 
practice and the mofussil practice, which 
is contemplated in the rule, it is impos¬ 
sible to apply the rule strictly, the Court 
must apply it as fairly as possible to the 
circumstances of a sale on the original 
side. It was said by Francis Maclean, 
C.J., in Chundi Charan Matidal v. Banke 
Behary Lai Mandal (3) that the rule 
affords a special indulgence to the judg- 

XI. Rri92TcalTl63=C0 I. C. 40G=49 
Cal. 69. 

(2) A. I. R. 1929 Cal. 674=120 I. C. 719=56 
Cal. 477. 

( 3 ) [1809] 26 Cal. 449=8 C. W. N. 393 (F.B.) 


menfc-debtor and that the 5 per cent 
was given partly as a solatium to the 
purchaser for the loss o? his bargain. In 
many cases, if the 5 per cent is all 
that the purchaser is entitled to it would 
mean that ho would not get anything 
for the loss of his bargain and might be 
actually out of pocket on account of los 3 
of interest on his money aud for co9ts 
incurred. 

It cannot have been intended to give 
the judgment-debtor a special indulgence 
at the expense of an innocent third party. 
I am of opinion, therefore 6hat that the 
purchaser in addition to the 5 per cent 
is entitled to be paid by the judgment- 1 
debtor any loss of interest and costs 
which he may have incurred. This con¬ 
clusion in rav opinion is indicated by 
O. 21, R. 89 (3) and 0. 21, R. 93. 
v.B./r.k. Order accrdinjly. 

A. I. R. 1930 Calcutta 686 

Rankin, C. J. 

In the matter of the Court-fees Act 
and Kalipada Mukharjee —Appellants. 

In the matter of Court-fees Act. De¬ 
cided on 28th April 1930. 

(a) Suits Valuation Act, S. 8—Value for 
jurisdiction follows value for the court-fee 
and not vice versa. 

The meaning of S. S is that the valuo for 
purpose of jurisdiction shall follow the value 
given for purposes of court-feo and not vice 
versa. (P 683 C 2] 

ib) Court-fees Act, S. 7 (4) (c)-Suit for 
declaration and consequential relief—Plain¬ 
tiff must put one single sum as representing 
total value of relief claimed—Case is 
outside Court-fees Act, S. 17. 

A suit for a declaration that a sale in execu¬ 
tion is illegal and inooerativo and for an 
injunction restraining the auction-purchaser 
and puisne mortgagee from taking possession, 
i 9 suit to obtain a declaratory decree or order 
where consequential relief is prayed under 
S. 7 (4) (c). The case is clearly outside the 
provision of S. 17 of tho Act and the piaintifi 
has tho right aud duty to put down one single 
entire sum as representing tho valuo of the 
total relief sought by him in the suit : 35 Cal, 
202 IP. C.), Rel on. [P 687 C 9] 

(c) Civil P. C., O. 7, R. 11—R. 11 does not 
enlarge any taxing section. 

Order 7, R 11, is more procedure ; it is not 
meant to enlarge any taxing section but only 
to ensuro the proper application of the (3ourt' 
foes and other Acts. [P 688 0 41 

Panchanan Ghose , and Durgadas Ray 
for Iiira Lai Ganguli—iov Appellants- 
Sarat Chunder Basak and Nastm AH 
—for the Government. 

Judgment.—In Suit No. 135 of 1926 
certain mortgagees sued to enforce by 
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sale a mortgage granted by the present 
plaintiff-appellant for Rs. 40,000 and 
interest over property which the plain¬ 
tiff now values at Rs. 1,20,000. A 
puisne mortgagee was impleaded as 
defendant. In the end, the property was 
sold to respondent 1 on the present 
appeal for Rs. 58,500. The amount due 
upon the first mortgage is not stated 
but the Registrar of this Court has 
been informed that it amounted to some 
Rs. 60,000. The sale was confirmed and 
a sale-certificate issued. Od the 
auction purchaser seeking an order for 
possession thereunder the plaintiff ob¬ 
jected and his objection was dismissed. 

Alleging that an extension of time to 
deposit the balance of the purchase 
money was fraudulently obtained from 
the execution Court by the auction 
purchaser and that tbe auction purchaser 
was merely a benamidar for the puisne 
mortgagee defendant the plaintiff 
brought the present suit asking for a 
declaration that he still retains his 
equity of redemption and that the sale 
was illegal and inoperative and for an 
injunction restraining the auction pur¬ 
chaser and puisne mortgagee from taking 
possession of the mortgaged property 
which is still in plaintiff’s possession. 
The suit was brought on 5fch July 1929 
before tbe Subordinate Judge. 

Para 19 of the plaint was as follows • 

For determining the jurisdiction of tho 
Court end court-fees, the suit for declaration 
rights etc., in respect of the disputod property 
berng laid at Rs. 1,20,000 the valuo of the dis¬ 
puted property, tho plaintiff brines this caso on 
payment of a court-fee of Rs. 20 for declaration 
and a court-fee of Rs. 8-2-2 on Rs. 50 at which 
the suit is valued for issue of au injunction." 

No objection on the score of jurisdic¬ 
tion or of sufficiency of court-fee was 
taken in the trial Court which (on 25th 
January 1930) heard and dismissed the 
suit on the merits. 


Thereupon a memo random of appec 

was presented to this Court headed: 

^ Rs - 1 ' 20 - 000 - Suit for 
declaration and for an injunction valued s 


and stamped with Rs. 23-12-0 by way 
of court-fee. The sufficiency of this 
court.fee Having been objected to by 
the office^ I am dealing with the matter 
under S. 5, Court Pees Act, upon a re¬ 
ference by the Registrar. - 
The suit is in substance a suit to set 
aside a sale in execution with an ancil¬ 
lary prayer for a permanent injunction 


which would have been better omitted. 
It is somewhat curious that Dowhere 
in the Court-fees Act is there any ex¬ 
press or specific mention of a suit to 
set aside a Court sale. If there had 
been any fee prescribed for such a suit 
or any principle of valuation laid down 
therefor I should have mide tbe plain¬ 
tiff pay Court-fee in accordance where¬ 
with and on the authority of Phul 
Kuir.ari v.' Glianshyan Mistra (l)refused 
to charge him anything more. But 
I can find no such provision and 
the suit is in form a suit for a declara-| 
tion and for an injunction by way of 
consequential relief. I have some 
doubt whether a decree setting aside a< 
sale is really and only a declaration but 
under the Court-fees Act it has appa¬ 
rently been so considered and in tho 
present case the plaintiff asked expressly 
for a declaration. This being so I 
am of opinion that the plaint had to be 
stamped in accordance with S. 7 (iv) (c), 
Court-fees Act, 1870. The suit being 

“ to obtain a declaratory decree or order 
where consequential relief is prayed.” 

Court-fee was payable 

“ according to the amount at whioh tho 
relief sought is valued in the plaint or memo¬ 
randum of appeal.” 


Ihe case is clearly outside the provi¬ 
sions of S. 17 of the Act and in my opi¬ 
nion the plaintiff had tho right and 
duty to put down one single and entire 
sum as representing the value of the 
total relief sought by him in the suit. 
I have observed decisions of other High 
Courts which seem to mean that so much 
is to be put down for the declaration 
and so much for each consequential relief 
prayed for, but this is in my opinion a 
plain perversion of the Act. Cumula¬ 
tive fees are dealt with by S. 17 and 
the litigant is not intended to pay in 
respect of tbe same thing over and oyer 
again because of the need for conse¬ 
quential relief. The Aot, in sub-S. (4), 
is dealing with olaims which do not 
yield themselves readily to any state¬ 
ment of money value and in leaving the 
matter to the plaintiff’s valuation, sub¬ 
ject to Ss 4 and 9, Suits .Valuation Aot, 
it proceeds just as much upon a consi¬ 
dered polioy as it does when by Art 17 
Sch. 2, of the Act it oharges certain 
classes of su its with a fee whioh is ir- 

(1) ^3g°jp 3 o P a1, 202=85 I. A. 22=7 O. L. J. 
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respective of value : Phul Kumari v. 
Ghanshyan Mistra (1). 

Section S, Suits Valuation Act, and 
S. 24, Civil P. C., have to be consi¬ 
dered in relation to the class of case 
specified in Cl. C, sub-S. (4), S. 7, 
Court-fees Act. The District Court or 
the High Court can always transfer a 
case to a Court more suitable than the 
Court in which it is brought, but sub¬ 
ject thereto the jurisdiction of the trial 
and appellate Courts will depend in the 
cases dealt with by sub-S. (4) upon the 
plaintiff’s valuation : Sundarbai v. Col. 
lector of Bel gaum (2). 

In the present case it is clear that 
the plaintiff valued his suit in a manner 
contrary to the statute. He dealt with 
his claim for a declaration under Art. 


17, Sch. 2, which applies only to a suit 
for a declaratory decree where no conse¬ 
quential relief is prayed for and then 
he valued his claim to consequential 
relief independently as a claim for an 
injunction under Cl. (d), sub-S. (4), S. 7, 
of the Act. He couplod this, contrary 
to S, 8, of Rs. 1,20,000 for purposes of 
jurisdiction. The plaint should have 
been returned to him for proper valua¬ 
tion under Cl. (e), sub-S. 4, S. 7. He 
never has valued “ the relief sought ” 
within the proper meaning of Cl. (d). 

Now that he has presented an appeal 
the question is as to the proper course 
to be adopted. The stamp reporter 
thought that the appeal should be 
valued for court-fee on either Rs. 58,500 
(the auction price) or Rs. 1,20,000, the 
plaintiff’s value of the property. The 
Registrar suggests that Rs. 1,20,000 less 
Rs. 60,000 due on the mortgage would 
be the proper figure. The senior Govern¬ 
ment Pleader argues that Rs. 1,20,000 as 


the plaintiff's own valuation for purposes 
of jurisdiction should be the figure 
taken for court-fee and refers me to 
Bal Krishna v. Jankinai (3), Manni Lai 
v. Radhe (4) and Raj Krishna v. Bepin 
Behary (5). It seems clear that what¬ 
ever figure be adopted it must under 
S. 12, Court-fees Act, be made appli¬ 
cable both to the suit and to the appeal. 

Now I must reject altogether the sug¬ 
gestion that it would be reasonable Jn 
" (2) A. I. R. 1918 P. 0. 135=52 I. C. 897 = 4G 
I. A. 15=43 Bom. 376 (P. C.). 

(3) fl9191 44 Bom. 331=56 I. O. 310. 

(4) A. I. R. 1925 All. 602=87 I. C. 190 — 47 

All. 501. „ 

(5) [1912] 40 Cal. 245=17 I. C. 162. 


this case to require the appellant to pay 
court-fees on Rs. 1,20,000. That figure, 
according to him, is the unencumbered 
value of the mortgaged property. Be¬ 
cause in a way which is entirely mis. 
conceived ho has given that as the 
value of the suit for purposes of juris¬ 
diction, claiming at the same time to 
assess court-fee in an entirely different 
way, he cannot be said directly or in¬ 
directly to have valued the relief sought 
at that figure. He has claimed to be 
exempt from valuing his claim to a 
declaration, and he has valued his claim 
to an injunction at Rs. 50. The mean¬ 
ing of S. 8, Suits Valuation Act, is that 
the value for purpose of jurisdiction 
shall follow the value to be given for 
purpose of court-fee not vice versa. To 
charge him with court-fee on Rs. 1,20,000 
would be an irrational and illogical pro- 
ce lure, and the cases cited do not in my 
opinion justify such action in the pre¬ 
sent case. The Bombay decision seems 
to be reasonable enough and the Cal¬ 
cutta case depends'upon the view that 
the Court can revise the plaintiff’s 
valuation. But whether they be right 
or wrong I need not for this purpose 
consider. 

The next question is whether from the 
plaint and memorandum of appeal the 
Court can put a valuation of its own on 
the relief sought. In Umatul v. Mt. 
Nauji (6) it was held that the Court can 
revise the plaintiff's valuation if it is 
capricious and arbitrary, but in recent 
cases Official Trustee, Bengal v. Gobar- 
dhan Guchait (7) this view has not been 
taken. As at present advised I incline 
to think that the view is that adopted 
in the last-mentioned case. If we take 
the statute book as we find it to-day 
then, while O. 7, R. 11. clearly applies 
to cases coming within sub-S. 4, S. 7, 
Court-fees Act, it is very difficult indeed 
to take the phrases “ where the relief 
claimed is under-valued ” and where 
the relief claimed is properly valued 
both quite general phrases applicable 
to all classes of suits as trenching 
upon the right of the plaintiff to pay 
court-fee on the footing of his own valu¬ 
ation of the relief sought. O. 7, R. H is 
mere procedure : it is not meant to en¬ 
large any taxing section bufc * 3 °‘ 

sure the proper application ofJhe Cour - 

(6) [1907] 11 C. VV. N, 705=6 O. L. J. 427. 

(7i [1928] 118 I. C. 357. 
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fees Act and other Acts. It was thought 
in Umatul’s case (6) that the previous 
history of these enactments warranted 
the conclusion that the plaintifi’s valu¬ 
ation can be corrected by the Court. 

I quite appreciate that it may be said 
of the subsequent oases that the argu¬ 
ment of Mookerji, J., has not been grap¬ 
pled with and I think it also true to 
note that the Privy Council in the case 
of Sunderbai v. The Collector of Belgaum 
(2) had not this exact point before it ; 
but there are great difficulties in the 
view taken in Umatul's case (6). At the 
time the decision was given, there was 
a large body of authority the other way.. 
It is clear from the Court-fees Act that 
there is no provision in that Act itself 
for the revision of the plaintiff's valua¬ 
tion in such oases as the present. The 
provision in the Civil Procedure Code is 
certainly a provision which is intended 
to apply to cases under sub-S (4), S. 7. 
The present case is a very good example 
of the necessity of that. Here is a case 
within sub-S. (4), S. 7, Court-fees Act, 
and yet no valuation is given for one 
claim and the whole case is dealt with 
on a principle which is erroneous alto- 
, gother. Such a case as that must be 
amenable to the jurisdiction of the Court 
under O. 7, R. II, Civil P. C., and there 
are many reasons which show that that 
rule is applicable to all olasses of suits. 
But it is another thing altogether to say 
that because the words used are “if the 
plaintiff's claim is undervalued” they 
mean that the Court in the special class 
of oases where the plaintiff is allowed to 
put his own valuation has a right to re¬ 
vise the valuation. I do not think that 
Mookerjee, J., in coming to the conclu¬ 
sion to which he did in Umatul's case (6) 
gave sufficient weight to the circum¬ 
stances that the cases dealt with in sub- 
b. (4) are cases where no real objection 
based on valuation will in general be 
possible. 

They are oases whioh are not easily 
valued and in many oases not capable 
Ot being valued in money terms on any 
•precise principle. It does strike me 
being at all incredible that with regard 
to that limited olass of oases the legis¬ 
lature should have thought it right to 
give to the plaintiff a certain amount of 
option as to the value which is to be 
■ PUt upon the claim especially as I End 
that in certain oases the legislature has 
1930 0/87 & 88 


thought fit to allow people to pay a 
small fixed court-fee in respect of the 
relief claimed. However that may be, 
I am sitting here as a taxing Judge and 
I do not think that it is admissible that 
in the capacity in which I am really re¬ 
presenting the interest of revenue, I 
should undertake, unless lam obliged to 
pronounce finally upon matters which 
have produced differences of opinion 
between Divisional Benches. In the 
present case the plaintiff has at no time 
made a valuation of the relief sought as 
he should have done under S. 7, Court- 
fees Act. On the face of the plaint and the 
memorandum of appeal I do not think 
there are sufficient materials for the 
Court to make a valuation for itself even 
if it has the power. In any case, if the 
plaintiff originally bad a right to value 
and if he has not done so, there is every 
advantage, in my judgment, in ap¬ 
plying the Act in the way which the 
Act contemplates. It appears to me 
therefore that the fairest thing will be 
to require the plaintiff to value his re¬ 
lief in this memorandum of appeal pro¬ 
perly. I may observe that this case 
was tried by a Subordinate Judge at 
Alipore and I find, looking at the name 
of the gentleman and the time, that, if 
the plaintiff had not put this high valu¬ 
ation for purposes of jurisdiction but 
had put a valuation under Rs. 2.000 the 
case would have been tried by a Munsif. 
It is quite clear that the plaintiff cannot 

o noo PU m^ 13 volnation afc less than Rs. 
2.000 The plaintiff will have however 

liberty by a petition and within one 
fortnight from today to value the relief 
sought in this appeal properly and in 
the p amt properly, the two things being 
•exactly the same. e 

But the figure at which he values it 
is not to be less than Rs. 2,000 in view 
of the fact that he has represented the 
value for purposos of jurisdiction to be 
a figure which has resulted in the case 
b 8 mg already tried by a Subordinate 
Judge. It will be open to the plaintiff 
to value it at less than Rs. 5,000 or at 
more than Rs. 5.000 and, according as 
he does that or not, he will have an ap¬ 
peal to the Sigh Court or somewhere 
else. In any event, whether he has an 

V° mV?- ?u igh ° 0Urt or wottJS 

?°® rt ; b 5° fche duty of that Court 
to gee that not only does he pay the pro- 

percourt-fee upon the memorandum of 
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appeal but also that under Cl. (2), S. 12, 
be i9 made to pay the court-fee upon 
the plaint in the trial Court. That ap¬ 
pears to me to be the reasonable way of 
dealing with this case. The actual form 
of the order will be an order under 0. 7, 
R. 2, Civil P. C., requiring the appellant 
to value the relief within a fortnight 
from today and to amend his valuation 
by lodging a proper petition to that 
effect and stamping the memorandum of 
appeal in accordance therewith. When 
that has been done the procedure no 
doubt will be for the appeal to be regis¬ 
tered and any action necessary to be 
taken under S. 12 will be taken thereon. 

m.n./r.k. Order accordingly. 

A. I. R. 1930 Calcutta 690 

S. K. Ghose, J. 

Hara Chandra Mistry and others 
Plaintiffs—Appellants. 

v. 

Bhagabat ftlandal and others — Defen¬ 
dants— Respondents. 

Appeal No. 2509 of 1927, Decided on 
28th November 1929, from appellate 
decree of First Addl. Dist. Judge, 
24-Parganas, D/- 15th September 1927. 

Civil P. C., S. 11—Might and ought—Suit 
for ejectment of defendant on ground of 
hi* being under-raiyat, and notice to quit 
being served— Previou* suit for ejectment 
on ground of defendant being trespasser 
dismissed—Plea that defendant wa* under- 
raiyat not decided in previous suit Sub¬ 
sequent suit held barred by res judicata. 

Whether a particular matter might be and 
ought to be raised in a previous suit depends 
in eaoh ease on the circumstances. [P 691 O 1] 

Where the right claimed in both the suits is 
the same the subsequent suits willbe barred 
as res judioata, though the right in the sub¬ 
sequent suit may be sought to bo established 
bv a titlo different from that in the pre¬ 
vious suit. [P G91 0 2] 

Plaintiffs sued to ejeot the defendants alleg¬ 
ing that the latter were under-raiyats and had 
been served with notice to quit. The defen¬ 
dants pleaded that they were not under-raiyats 
but wort) ocoupanoy tenants and that the 
notice was not sufficient. The plaintiffs t had 
previously brought a suit to ejeot the defen¬ 
dants alleging that they had no tenancy 
rights and woro trespassers. It was held 
in that suit that the defendants wore tenants 
and not trespassers. Their status was not 

however expressly decided. .... .. „ . 

Held : that, in view of the fact th at the ten¬ 
ancy was originally taken by the ^ther of the 

defendants, the point whether tho defendants 

•were tenants or under-tenants might and 
ought to have been raised for deoision in the 
previous suit and therefore tho decision in the 
previous suit was in effect a res J ud > ca * a 
subsequent suit. [ p 091 0 


Sarat Chandra Bose and Sarat Chan¬ 
dra Jana —for Appellants. 

Jadu Nath Kanjilal, Harendra Kumar 
Sarvadhicary and Subodli Chandra 
Dntta —for Respondents. 

Judgment.— The plaintiffs sue to 
eject the defendants alleging that they 
are under-raiyats and have been served 
with notice to quit. The defence is 
that the defendants are not UDder- 
raiyats, but that they are occupancy 
raiyats and that the notices were not 
sufficient. On these two points the 
learned Munsif held against the defen¬ 
dants and decreed the suit. On appeal 
the Additional District Judge agreed 
with the trial Court on the two points; 
but he held that the suit was barred 
by the principle of res judicata. The 
plaintiffs now come in second appeal. 

It is pointed out that the question of 
res judicata, though raised at the trial, 
was not pressed before that Court. 
Nevertheless it is a point of law which 
can be properly urged in appeal; and 
the learned Additional District Judge 


was quite right in deciding it on merits. 
It is next pointed out that this question 
of res judicata bas been decided upon 
the judgment in a previous suit in 1920 
between the parties, but that neither 
the pleading nor the issues in that suit 
have been filed. But where the judg¬ 
ment is sufficient to indicate the plead¬ 
ings and the issues, it affords sufficient 
materials for the decision of the ques¬ 
tion of re9 judicata; and I do not think 
that in the present case this objection 
has any force. The question of res 
judicata arises in this way : In 1920 
the plaintiffs brought a suit to eject the 
defendants, their father having died in 
1914. It was alleged by the plaintiffs 
that the defendants and their father had 
no tenancy right, that the defendants 
were trespassers, and that they had 
wrongfully dispossessed other persons 
who had been holding the land as ten¬ 
ants under the plaintiffs. . It was fur¬ 
ther alleged by the plaintiffs that in a 
previous oriminal case the defendants 
had given out that they were tenants 
in respeot of the land and had filed rent 
receipts. In their defence, the defen¬ 
dants stated that they were tenants in 

respect of the lands for » ^ 
past and that they wore bolding the 
lands at a rental of Rs. 67 a ye« Tbs 
issues as they appear in the judgment are. 
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“ (1) Are defendants 1 to G tenants or tres¬ 
spassers ? and 

(2) Can the plaintiffs g9k khas possession and 
mesne profits ? ” 

The finding as recorded in the judg¬ 
ment is : 

41 In the above cirournsttnoas the defendants 
canoot be trespassers and I believe they are 
tenants as allegsd and I find the issue ac¬ 
cordingly.” 

It is no doubt true that the question 
of status was nob expressly decided. 
Upon this point the learned Additional 
District Judge remarks as follows : 

“ It was incumbent on the plaintiffs to make 
their caS9 as they mike it now that even if 
the defendants’ father bo found to b* tenant, 
the teuancy being under-raiyati-defeodants 
could not inherit aad were therefore trespas¬ 
sers and they not having douo so it must he 
tftk^n to be a matter which might and ought 
to have boon raised as a ground of attack and 
it must be held that it was decided against the 
plaintiffs by implication when their prayer 
for khas possession wis refused on the find¬ 
ing of the tenancy upon materials which 
show payment of rent by the fathor only up 
to 1320 B. S. ” 

In this view fcho learned Additional 
District Judge held that the decision in 
1920 was res judicata in the present suit. 
On behalf of the appellants it is con¬ 
tended that, having accepted the deci¬ 
sion in the previous suit, the plaintiffs 
were entitled to treat the defendants as 
tenants, to give them notice to quit, and 
to bring thereupon the present suit in 
ejectment. It is also pointed cub that 
one of the defendants in the previous 
suit died and his heirs were substituted; 
and to that extent the plaintiffs had 
recognized the tenancy. But all this 
argument bogs the question tnat. the 
point as to status had not been decided 
in the previous suit. The whole point 
comes to this; Whether in the previous 
suit the point whether the defendants 
were tenants or under tenants, might 
apd ought to have been raised for deci¬ 
sion. If the answor is in the affirma¬ 
tive, then according to the rnle of res 
judicata it must be taken to be a point 
already decided as against the plaintiffs. 
Now it has been held in several cases 
that, whether a particular matter might 
be and ought to be raised in a previous 
suit, depends in each case on the cir¬ 
cumstances. In the present oase the 
circumstances are as indicated already. 
Tlpon the pleadings of the parties- on 
.both sides there was a question as to 
whether the defendants were tenants, 
the plaint it was alleged that in a 


previous criminal case the defendants 
alleged themselves to be tenants. In 
their dffeoce the defendants alleged 
that they were tenants for a long time 
and in support of this they filed receipts 
up to 1320 B. S., and granted in the 
name of their father. Another note¬ 
worthy fact is that the Record-of-Rights 
has already been finally published in 
1919 and in that record the present 
defendants were recorded as nnder- 
ra'yats. It is contended by the learned 
advocate for the appellants that it was 
not open to the plaintiffs to make out 
an alternative oase that the defendants’ 
father’s tenancy was an under-tenancy 
and not heritable, because in that case 
there would have been contradictory 
pleadings and different causes of action. 
But this does not follow. The defen¬ 
dants’ father died in 1914 and it was 
never the plaintiffs’ case that they had 
exercised their option to recognize the 
defendants as under-tenants in succes¬ 
sion to their father. On the contrary, 
the very suit that they brought indi¬ 
cated that they were all along regard¬ 
ing the defendants as trespassers. Itj 
has been held as a rule of res judicata 
that where the right claimed in both 
suits is the same, the subsequent suit 
will be barred as res judicata though 
the right in the subsequent suit may be 
sought to be established by a title 
different from that in the previous suit. 
For instance I may refer to the case of 

Fateh Si >gh v. Jayannatk Dakaha (52 
I. A. p. 100). 

In the present oase I fail to see 
how it would have been inconsistent! 
with the plaintiffs’ claim in eject- 
naent if they had made out a case that 
the tenancy, as alleged in the defence 
and also in the previous criminal suit, 
was merely an under-tenancy of the 
defendants’ father whioh had not des. 
cended to the defendants. On the con¬ 
trary, that would have been a proper 
ground of attack whioh might and ought 
to have been raised for deoision in that 
suit. Instead of doing that, in spite of 
the fact that there was a Record-of- 
Rights showing that the defendants were 
under-tenants, the plaintiffs at first 
sought to ejeob the defendants on the 
allegation that they were trespassers 
and they have now brought another suit 
for the same relief upon a different 
ground. In my opinion the learned 
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Subordinate Judge was right in holding 
that the decision in the previous suit 
was in effect res judicata in the present 
suit. 

The appeal is therefore dismissed 
with costs. 

The application is also dismissed. 

R.M./R.K. Appeal dismissed. 

>[< A. I. R. 1930 Calcutta 692 

Buckland, J. 

.4. G. Kidston & Co. Lid.—Plaintiff. 

v. 

Seth Brothers— Defendants. 

Original Civil Suit No. 2259 of 1928, 
Decided on 8th July 1930. 

4 Negotiable Instrument* Act, St. 11, 12 
and 104— Bill of exchange wherever drawn 
but on resident in British India it inland 

bill. 

If a bill of exchange is drawn upon a resi¬ 
dent in British India it still remains an inland 
bill wherever it may have been drawD. 

CP 692 C 2] 

F. S. R. Surita —for Plaintiff. 

C. T. Moore —for Defendants. 

Judgment.—This is a suit on dis¬ 
honoured bills drawn in England on a 
firm carrying on business in Calcutta. 
When the case was before me some 
days ago, Mr. Moore, on behalf of the 
defendants, contended that, by virtue of 
S. 104, Negotiable Instruments Act, 
coupled with S. 51, Bills of Exchange 
Act, the bills ought to have been pro¬ 
tested, and, that not having been dene 
no suit could be brought upon them. I 
considered the .point and expressed my 
opinion upon it. At that time, it was 
assumed that the bills were foreign 
bills. Subsequently, however, for my 
own satisfaction, I turned to the defini¬ 
tion of a foreign bill and it appeared to 
me clear, as I now think, that the 
question which was then argued by 
Mr. Moore never arose, bacause these 
bills are not foreign bills at all. A 
foreign bill is defined by S. 12, Nego¬ 
tiable Instruments Act, which provides 
that any instrument not drawn or made 
or made payable, as provided by S. 11, 
shall be a foreign instrument. S. 11, 
defines an inland instrument as a note, 
bill or cheque drawn or made in British 
India and made payable in or drawn 
upon any person resident in British 
India. That should be read thus: (11 a 
note, etc., drawn or made .in British 
India and made payable in British 
India, or (2) a note, etc., drawn upon 


any person resident in British India.. 
In the latter case, it is immaterial where- 
the promissory note, bill, etc., is drawn. 

A reference to the definition in the 
English Act, S. 4, which the draftsman! 
of the Indian section probably took as a. 
model, makes this clear. In that, the- 
second part of the definition defines an 
inland bill as a bill drawn within the 
British Isles upon some person resident 
therein. This undoubtedly suggests that- 
in the second part of the definition in 
S. 11 the words "in British India” were 
deliberately omitted after the word 
"drawn.” If a bill is drawn upon a 
resident in British India, it still remains 
an inland Bill wherever it may have 
been drawn. In these circumstances, - 
the other point argued by Mr. Moore 
does not arise and this judgment super¬ 
sedes my former judgment on this point. 
The remainder of my earlier judgment 
is incorporated herewith as follows. 

The only other point taken at the 
hearing is that the plaintiff company 
have not given the defendants credit 
for all payments made on account of 
these bills and the defendants claim to- 
be credited with a further sum of Rs. 100.'. 
The position is by no means clear, and 
a small balance, such as a hundred 
rupees, may involve a protracted account. 
Learned counsel for the defendants is- 
not in a position to explain to me with 
any reasonable exactitude how the figure 
is arrived at. and, reluctant though I. 
am to send so small a point to a refer¬ 
ence, I must direct that it be referred 
to the Assistant Referee to enquire and' 
report as .to what payments have been' 
made by the defendants to the plaintiffs- 
on account of the sums due in respeot 
of the bills in suit.' The defendants 
must pay the costs of the suit, and if it 
shall appear that full credit has been- 
given to the defendants for all sums 
paid by them, then the defendants muslr- 
pay the costs of the reference as well; 
on the other hand, if it shall appear that 
full oredit has not been given by the 
plaintiff company for all payments made- 
by the defendants, then the plaintiff 
company will have to pay the costs of 


o reference. , . t> 

The plaintiff company olaim Rupees- 
351-5 9 due for principal and interest. 
iey admit they have omitted to give 
edit for £2, apart from the item of 
5 . 100 already mentioned’. Re. 28 must- 
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therefore, be deducted from the sum 
claimed,- and, as it is not claimed that 
inhere are more than Rs. 100 still in dis¬ 
pute, I will now make a decree for 
Rs. 2,523-5-9. The balance of Rs. 100 
*will depend upon the reference. 

V.B,/r.k. Order accordingly . 

A. I. R. 1930 Calcutta 693 

Rankin, C. J., and C. C. Ghose, J. 

Raj Chandra Bhotcmick —Appellant. 

v. 

K. Habibulla and others — Respon¬ 
dents. 

Letters Patent Appeal No3. 38 to 43 
•of 1929, Decided on 15th January 1930, 
from judgment of Mukerji, J., D/- 30oh 
-January 1929, in Second Appeal Nos. 
41 to 46 of 1928. 

(a) Bengal Tenancy Act, S. 167—Defen¬ 
dant-tenant without miraih rights holding 
land under plaintiff's share — Tenancy in 
separate and joint lands not single unit— 
No previous assessment —Decree for assess¬ 
ment can be made. 

It was found that the defondaots-tenants 
had no mirash right and that some lands 
woro hold exclusively under the ono anna 
share owned by the plaintiff. There was noth¬ 
ing to show that the tenanoy of the defendants 
in the separate and joint lands was held a9 
•a single unit. No rent having evor been as¬ 
sessed boforo there was no question of their 
■holdings being at an entire rent. 

Held : that in theso circumstances there 
could bo a deoroo for assessment of rent in 
rospoct of theso lands. [p G93 C 2] 

(b) Bengal Tenancy Act, S. 188—C hold¬ 
ing tenure under joint landlords A and 23 — 
.Suit by A alone for declaration that he is 
.not tenure-holder is not maintainable. 

If A and 23 are joint landlords of a plot held 
'by C, and C has been recorded in the Rococd- 
of-Rights as holding a tenure under both of 
them as joint landlords, a declaration that C 
has not the right he claims should prima facie 
; be refused to A unless B has been impleaded- 
.The fact that A and B hold thoir interest in 
.defined shares is not of itself any reason for 
•proceeding in the absence of B : A. I. R. 1925 
(Pat. 559, Appr. ; 46 I. C. 428 and 7 C. W. N. 
'670, Re/. [p G0G c . 2 ] 

Atul Chander Gupta and Nripcndra 
Ohunder Das—tor Appellant. 

Sarat Chunder Basak and A. S. Af• 
-Akram— for Respondents. 

; Rankin, C. J.—The facta involved 
un these appeals shortly abated, are as 
•follows : - The plaintiffs are the zamin- 
•dars of mauza lalampur, bearing Tauzi 
-No. 446 of the Tipperah Oollectorabe. 
*rhe mauza, acoording fco the plaintiffs, 
<wa8 held under them in pabni in cer¬ 
tain define! shares, i. e., two taluks of 
isix annas eaoh, one taluk of three annas 


and one taluk of one anna. This last 
mentioned one anna share was held by 
one Ramdlione Nath. He died some 
time ago, and on or about the dates 
hereinafter preferred fco, his heirs and 
successors were in possession of the 
said patni taluk of one anna share 
under the plaintiffs on payment of a 
sum of R?. 82-15-0 as annual rental. 
In 1918 there were arrears of rent due 
on account of the said one anna share. 
A suit was instituted by the plaintiffs 
for the recovery of the arrears ; a de¬ 
cree was obtained and in execution of 
the decree for arrears of rent the plain¬ 
tiffs purchased the pafcni interest in the 
said one anna share. The sale was 
confirmed some time in 1920. The 
plaintiffs obtained delivery of posses¬ 
sion in 1921. Their case i3 that the 
lands of the one auna had been sepa¬ 
rated from the lands of the other shares 
and their one anna patni taluk com¬ 
prised certain plots exclusively belong¬ 
ing to it and certain undivided but de¬ 
fined shares of other plots held by it 
jointly with another of fcbe9e pafcnis, 
apparently a patni of three or two and a 
half annas. That this is really the posi¬ 
tion is not now disputed. Nor i9 it dis¬ 
puted that the defendants in these suits 
are in fact in possession of the whole of 
both sets of plots, viz. those exclusively 
belonging to the plaintiffs’ patni and 
those belonging jointly to the plaintiffs' 
patni and the other patni. The plain¬ 
tiffs further say that after their pur¬ 
chase of the one anna patni they came 
to know that in the settlement records 
(the settlement having taken place be- * 
fore the purchase of the said one anna 
share by the plaintiffs) the defendants 
had been recorded as being in posses¬ 
sion in mirash right. In point o( fact 
the Record-of-Rights does not reoord the 
defendants as holdiag solely under the 
one anna patni. It records the mirash 
as being held under both the patnis, but 
the plaint confines its allegation to the 
plaintiffs’ pafcni. According to the 
plaintiffs the mirash right, or whatever 
it was, was in the nature of an incum¬ 
brance and accordingly, as they allege, 
a notice under S. 167, B?n. Ten, Aofc, 
\As served by the plaintiffs on the 
defendants with a view to oauoel the 
incumbrance. The plaintiffs thereafter 
instituted the present suits in 1926 
against the defendants praying (inter 
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alia) (a) for a declaration that the de¬ 
fendants had no mirash right in the 
plaintiff's patni lands and that the 
plaintiffs were entitled to get the said 
lands assessed to rent at the rate pre¬ 
valent in the locality ; and (b) for assess¬ 
ment of fair and equitable rent and for 
recovery of the same. The tenants who 
were in possession of specific lands 
alleged to belong to the said one anna 
share were different, and the khatians 
in which their mirash right was re¬ 
corded were numbered 317, 318, 319, 
321, 323 and 324. This fact accounts 
for the circumstance that the plaintiffs 
had to bring separate suits. 

The defendants raised various con¬ 
tentions in their written statements. 
1 do not propose to set out in detail 
the contentions of the defendantsexcept 
one. The defendants alleged that the 
lands in suit were held by them in 
mirash right under the patnidars of a 
certain 2* annas share in mauza Is- 
lampur and not under the one anna 
share which originally belonged to Ram- 
dhone Nath. According to them there 
were two brothers of the name of Ram 
Mohan and Basi Nath and each of them 
owned a 2 annas share in patni in 
the said mouza. Ram Mohan had two 
3ons named Itamdhone and Kristo Min- 
gal. Raradhone had a one anna share 
and Kris, o Mangal had a one anna share. 
It is ailr-ged that Ramdhonesold h anna 
out of his 1 anna share to Bashi Nath 
and that the latter thereby became 
owner of 2” annas share in patni. The 
contention of the defendants was, to 
repeat that they held the lands under 
this last-mentioned 2i annas share and 
not under the 1 anna share. They 
therefore argued that the present plain¬ 
tiffs had no cause of action and further 
that should it be found that some of the 
lands held by them did belong to the 
share which originally belonged to 
Ramdhone Nath and that some belonged 
to the said 2h annas share, the present 
suits were bad inasmuch as the owners 
of the 2h annas share had not been 
made parties thereto. 

All these suits came on for hearing 
before the learned Munsif of Comilla 
and the following specific issues were 
raised on the pleadings in the said suits: 

(a) Are tho 9uifc9 bid for defect of parties? 

(b) Are the suits barred by S. 188, Bon. Ton. 
Act and 


(c) Do the enit landg appertain to one anno* 
hisya (share) or do these landg appertain to 
i J annas hisya ? 

The learned Munsif held that S.188 r 
Ben. Ten. Act, did not operate as 
a bar but, having regard to the prayers 
of the plaintiffs in their plaints, the 
owners of the 2h annas hisyas were- 
necessary parties. The learned Munsif 
further held that the purchase of the. 
said one anna share by the plaintiffs- 
in execution of their rent decree was 
under the Bengal Tenancy Act and 
not under the Patni Regulation, that 
the notices under S. 167 were not 
served within the time limited by 
statute, that therefore the mirashes,. 
mention of which is to be found in the 
settlement record, had not been annul¬ 
led, that on the evidence adduced on 
behalf of the plaintiffs it was clear 
that some of the lands in suit were held 
exclusively under the said one anna- 
share and that some were held jointly, 
under the said one aona and 2$ annas 
shares, that the presumption about the 
correctness of the entries in the settle¬ 
ment records had not been rebutted and 
that therefore the plaintiffs were not 
entitled to any reliefs in these suits.. 
The Munsif thereupon dismissed these 
suits. Tho matter of these suits was 
carried on appeal to the learned Suborn 
dinate Judge of Tipperah and his find¬ 
ings were as follows. He found that 
Regn. 8 of 18L9 applied to the shares* 
in which the mouza had been let 
out in patni and that tho one anna- 
share which originally belonged to Ram- 
dhone had passed to the plaintiffs under 
the sale in execution of the rent decree* 
referred to above, that the plaintiffs* 
were not bound to recognize the trans¬ 
fer of the i anna share out of the said 
one anna share and that the plaintiffs 
were entitled to annul incumbrances if 
any really existed, that the mirashes 
relied upon by the several defendants 
did not exist and that there was no 
evidence in support of the entries in- 
the settlement records, that the defen¬ 
dant's mirashes being non-existent, no 
question of any notice under S. 167*. 
arose, and lastly that the fact that 
some plots of the said ono anna share 
were joined with the lands of the two* 
and half annas share did not preclude 
the plaintiffs from obtaining the reliefs 
prayed for by them and that there was. 
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no defect of parties. He accordingly 
allowed the appeals pending before him 
with costs. The defendants thereupon 
preferred appeals to this Court. Toeso 
appeals were heard by my learned 
brother. Mukerji, J. f and by his judg¬ 
ment dated 30th January 1929, the 
second appeals in question were dis¬ 
missed. Thereafter the present appeals 
have been brought under the Letters 
Patent. 

Before my learned brother several 
points were urged on behalf of the 
defendants tenants. Mukerji, J., accep¬ 
ting the findings of fact by the learned 
Subordinate Judge, negatived the con¬ 
tentions that the plaintiffs had not 
acquired title to the 1 anna share 
which originally belonged to Ramdhone 
that the presump r .ioQ of correctness in 
respect of the entries in the settlement 
records had not been rebutted and that 
the plaintiff* had recognized the transfer 
of the said half anoa share to Bashi 
Nath. Mukerji, J., referred to the find¬ 
ing of the Munsif concurred in by the 
learned Subordinate Judge, that some of 
the lands in suit were held exclusively 
under the one anna share and that some 
were held jointly under the one anna 
and annas shares and proceeded to 
observe as follows: 

“Thou it has boon urged that if tho finding 
on Issue 6 be as above, then t\o owaer9 of tho 
2i annas hisya are n oe3sary parties to tho 
suit, as the learned Munsif had held. It has 
been ooatended that the deolaration which the 
plaintiff has asked for as re gird a the non¬ 
existence of the iocumbranoos will affeot tho 
said owners and such a declaration cannot bo 
obtained in their absence. But on reading 
tho sohodulo to the plaint I find that tho 
plaintiffs have oonfinod their prayers for relief 
to suoh share in the lands as fch*y themselves 
have. However muoh it may bo said to have 
been convenient if tho plaintiffs had made 
those owners parties, it cannot be held that 
tho said owners were neoossary parties in tho 
sense that the suit oould not prooeed in their 
absence,** 

“Lastly, it has been contended that the 
prayer for assessment of rent in tho absence 
of the said owners of tho 2.j annas bisya was 
not maintainable, and in support of this con* 
tontion a decision of tho Patna High Court 
in Partap A fahton v, B^aitrunntssa *1), h*s 
boon cited. That deoision was upon a very 
special case, and in any oise, tho deoision of 
this Court in the oaso of Dhanunjoy v. Upcn m 
dra (2) is againet tho appellants* contention.** 

Mr, Gupta who appeared for the 
appellant* (the defenda nts tenants) 

U> A 1. R. 19Pat. 659=88 I, 0. 687=4 
Pat, 604, 

(2) [1918] 461.0. 425. 


argued that there was no evidence 
sufficient in law to rebut the entries in 
the khatians and that the Subordinate 
Judge had given no clear finding that 
they had been rebutted. On this point 
however I agree with the learned Judge 
in this Court in thinking that the find¬ 
ing of the lower appellate Court is clear 
enough and that it was open to him on 
the evidence to negative the existence 
of the mirash rights claimed by the de¬ 
fendants. Mr. Gupta further contend¬ 
ed that the suit as framed were not 
maintainable in the absence of the own¬ 
ers of the two and half annas share and 
that the learned Judge in this Court 
was in error in thinking that Dhanun - 
joy's case (2), was against the appel¬ 
lant’s contention. He pointed out that 
although S. 188, Bang. Ten. Act, did not 
come into play, no ca9e had gone to the 
length of holding that in the absence of 
the cosharer landlords, a decree for 
assessment of rent could be made and 
that in Dhanu* joy's case (2), the other 
cosharer landlords had been made par¬ 
ties, He argued that the present cases 
were indistinguishable from Prataps 
case (l) and were covered by it. 

Before I deal with Mr. Gupta’s con¬ 
tentions, I de*ire to clear the ground as 
regards one matter. The finding of fact 
being that the defendants have no 
mirash right and that some lands are 
held exclusively under the 1 anna share, 
there is no valid reason why tha 
plaintiffs should not get assessment of 
rent in respect of those lands. There 
is nothing to show that the tenancy of 
the defendants or any set of them in 
the separate and joint lands is held as 
a single unit. No rent having ever been 
assessed before there is no question of 
their holdings being at an entire rent. 
In these oircumstances it seem9 to me 
that there should be a decree for assess¬ 
ment of rent in respect of these lands. 
I can see nothing in the records before 
me which can disentitle the plaintiffs to 
this modicum of relief. 

Now it appears from an examination 
of the khatians that each set of defen¬ 
dants has set up one mirash in respect 
of the lands held by thorn. In view of 
the findings of fact arrived at by the 
loarned Subordinate Judge to the effect 
that the defendant’s lands comprise 
land held jointly under the one anna and 
2i annas share, we have to see whether 


696 Calcutta 


Raj Chandra v. Habibulla (Rankin, C. J.) 


the plaintiffs can get the declara¬ 
tion which they seek and can get the 
joint lands assessed to rent in the 
absence from the records of these 
suits of the owners of the said 2h 
annas share ? On the latter question 
the learned Judge in this Court has re¬ 
lied on DlianUhjoy's case {•!), but in 
that case the cosharer landlords had 
been made parties. They were not in¬ 
deed in the category of plaintiffs but 
they were in the category of defendants. 
The case seems to be quite consistent 
with the decision in Partap’s case (l), 
which really followed it. Adami, J., 
who delivered the judgment of the Court 
went at length into th9 various autho¬ 
rities and observed as follows: 

“ The question next arises whether, under 
the general law, a suit by a cosharer landlord 
for an assessment of the rent of a tenant’s 
holding is maintainable where the other co- 
eharers have not been made parties oither as 
plaintiffs or defendants. It is to be noticed 
that in the various oases noted above, except 
in thecas? of Oovind Chandra Pal v. Hamidulla 
Bhuiyan (3), the other cosharers were made 
parties defendants to the suit for assessment; 
in the present case the plaintiffs have not made 
their cosbarers parties to the suit at all and the 
plaint tells us that the cosharers refused to 
take any action: they are apparently satisfied 
with the rent now paid to them in accordance 
with the Record-of-Rights. Two of the co- 
sharers come forward and ask .for an assess¬ 
ment of the rent of the 22 bighas and for their . 
proportionate share; the other cosharers are 
vitally interested. It may be that it was un¬ 
necessary to join the other cosharers as plain¬ 
tiffs as S- 183 dors not apply, but surely they 
should have been made parties defendants, so 
that tho assessment when made might bind all 
equally. As pointed out by tho learned Mud* 
sif, great hardship will be caused to the te¬ 
nants defendants if each of the other coeharer 
landlords is loft free to bring a separato suit 
for assessment; not only may there ensue a 
multiplicity of suits but also the tenant, if 
different assessments are made in the separated 
suits, will be uncertain as to what is really 
the assessed rental. No really effective decree 
can be made in tho absence of the interested 
cosharers and there can be no finality as to 
what is really the fair and equitable rent as in 
a partition suit so in a suit for asesssment all 
the interested porsons should be made parties.” 

These observations appear to me to be 
sound in principle and in my judgment 
any departure from the rule laid down 
must be in practice inconvenient and 
liable to produce anomaly and ‘diffi¬ 
culty. 

The Sub-Judge dealt with this matter 
.by saying: 

“It is true that some plots of one anna bisya 
are 'o*nt with land of the two annas hisya, but 

(3) [1908J 7 O. W. N. 670. 
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a tenure may consist of undivided shares of 
lands and that fact does not afford any ground 
for adding the owners of the other shares as 
parties.” 

Dr. Basak for the respondents before 
us argued on the same lines. The ques¬ 
tion however is not what a tenure may 
consist of, but what in fact the tenancies 
of these defendants are. Their mirash 
right having been negatived there is 
neither evidence nor finding that they 
are tenure-holders at all. It may not 
legally be absolutely impossible, even if 
these tenancies are only ryotis that the 
joint lands have been let to them for 
cultivation as to one undivided share by 
one patnidar and as to another such 
share by another patnidar: c.f. Govind's 
ca9e (3). It would however be a very 
improbable inference of fact in the pre¬ 
sent case where no kabuliyats have 
been produced and there has not been an 
assessment of rent. The claim to 
mirash right was laid on very different 
lines and the Record-of-Rights was also 
to the contrary. 

Hence in my judgment the plaintiffs 
cannot in these suits get a decree for 
assessment of rent of the plots which 
have the two patnis as joint.landlords. 

As to the prayer for a declaration 
"that the defendants have got not mirash 
or permanent right in the disputed 
lands”: It is quite true as the learned 
Judge observes that the plaint has been 
so framed as to confine this prayer to 
such share in the lands as they them¬ 
selves have”. As regards those plots 
which are entirely within the plaintiff’s 
patni the declaration may stand, but if 
A and B are joint landlords of a plot 
held by C and C has been recorded in 
the Record-of-Rights as holding a tenure 
under both of them as joint landlords,! 
a declaration that C has not the right 
he claims should prima facie be ’refused; 
to A unless B has been impleaded. The 
fact that A and B hold their interest in 
defined shares is not of itself any reason 
for proceeding in the absence of B. 
The greatest caution must be exercised 
in granting declarations whether these 
be granted as substantive relief under 
the Specific Relief Act or are merely 
ancillary to or explanatory of other 
relief. The absence of a party whose 
presence is necessary to quiet the real 
dispute (in this case to settle the nature 
and terms of the defandants’ tenancies 
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tinder their joint landlords) is a good 
reason for refusing this form of relief. 
On the otber.hand if, as here, the plain¬ 
tiff proves that the defendants hold 
certain lands under himself alone then, 
though they may set up title in fifty 
other people the plaintiff may clear his 
title as against the defendants in a suit 
against them alone. 

The plaints contained a prayer for 
back rents or compensation for use and 
occupation. This does not appear to 
have been canvassed in any of the 
-Courts, and I do not understand that it 
is persisted in. 

The result is in my judgment that 
these appeals fail in respect of so much 
of the lands as are held exclusively 
under the 1 anna share and must be 
allowed in respect of the lands held 
jointly under the 1 anna and 2$ annas 
shares. It may bo that the learned 
advocates on either side will be able to 
agree or to satisfy us as to the con¬ 
sequences of this decision in each of 
these suits so as to enable a decree to 
be finally drawn up here. We will 
adjournj the case for a fortnight for this 
purpose. Otherwise we will have to 
remand the case in order that a decree 
-may be settled or worked out in ac¬ 
cordance with our decision. As to costs 
assuming that in each suit there are 
some separate lands in respect of which 
the plaintiffs are entitled to relief, we 
think that the plaintiffs should get 
their costs according to their success in 
the trial Court and in the lower ap¬ 
pellate Court, but that the defendants 
•should have their costs of the second 
appeal and before us. If in any suit 
the plaintiffs wholly fail the defendants 
mu3t have their costs of that suit 
throughout. 

C. C. Ghose, J.—I agree. 

M.n,/r.k. Appeals dismissed. 
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Graham and Mitter, JJ. 

Jogeshchandra Dhar— Plaintiff—Ap- 
ipellant. 

v. 

Mohammad Ibrahim and others —De¬ 
fendants—Respondents. 

Appeal No. 1543 of 1927, Decided on 
3rd July 1929, from appellate decree of 
Sub-Judge, Chittagong, D/- 8th Maro'n 
1927. 


(a) Negotiable Instruments Act, Ss. 5 and 
17—Hundi ambiguous as to whether pro- 
mistary note or hundi held to be hundi— 
Deed—Construction. 

Tho document in question was iu the follow¬ 
ing form, on a paper, which was described as a 
“huadi” in print : “Forty-fivo days after date 
without grace wo jointly and severally pro¬ 
mise to pay to the order of J the sum of one 
thousand rupees only for value received in cash 
and that with interest at 3 per cent, per annum 
after due date.’* 

In the corner, at tho top, was tho endorse¬ 
ment: “Aooepted payable on tho date 23rd Sep- 
temb 2 r.*' BjIow .this endorsement there were 
two signatures. 

Held : That it was a bill of exchange, as do’ 
fined in S. 5 of tho -Act, and, even if there was 
any ambiguity about its being either a promis¬ 
sory note or a bill of exchaage, tho holder of 
the bill is entitled to treat it as either, having 
regard to the provisions of S. 17: Lloyd v, John 
Edward Oliver , (1852; 18 Q.B . 471, ReU on. 

[P 698C2) 

(b) Negotiable Instruments Act, Ss. 5 and 
49—Instrument not addressed to drawee — 
Third person endorsing acceptance not in¬ 
consistent with address becomes acceptor 
and instrument becomes bill of exchange. 

An instrument not addressed to a drawee oan 
become a bill of exchange if a third parson 
endorses an acceptance which is not inconsis¬ 
tent with the address and that the acceptor 
might be doomed to have admi.tod himself to 
be the party addressed. The endorsee thus be¬ 
comes liable under tho instrument and is estop¬ 
ped from contending toat ho is uot tho drawee. 
Lloyd v. John Eiioird Oliver, U43IJ id «,). B. 
471 and Gray v. Milner , (1819) 8 Taunt 739 Ref, 
Davis v. Henry John Clarne, (1814) 6 Q.B. 16, 
and Steele v. Af'KinlayA 18S0) 5 A. C. 754, Dist. 

, [P 699 C 2j 

(c) Negotiable Instruments Act, S. 28— 
Agent signing hundi for drawee — Ac¬ 
ceptance is good. 

Where a bill of exchange is accepted by an 
agent of the drawee instead of by drawes him¬ 
self the acceptance is good* Tne haud that 
holds the pan is immaterial if in faot thoro is 
authority to sign : A. I . R. 1918 P. C. 146, Ref . 

[P-700C2] 

Probodlikumar Das and Apurbacharan 
Mttlcherji— for Appellant. 

Nasim Ali and Nurul Huq Chaudhuri 
—for Respondents. 

Mitter, J .— The action in which this 
appeal is taken was brought by the 
piaintiff, now appellant, for the reco¬ 
very of Rs. 1 044-8-0, which is the prin¬ 
cipal and interest alleged to be due on 
an instrument, whioh is described in 
the plaint as a hnndi or bill of exchange. 
To*this suit are impleaded as defendant 
the Guptas (defendants 1 and 2), whd 
borrowed Rs. 1,000 from the plaintiff on 
9th August 1924 and executed the 
hundi in question, promising to repay 
the same within 45 days from that date 
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and Mahammad Ibrahim (defendant 3)‘ 
and a fiim known as Makbul Abmed 
and Sons of Chittagong (defendant 4), 
who are alleged to have accepted the 
hnndi or the bill of exchange. Both 
the Courts agieed in dismissing the 
plaintiff’s suit against defendants 3 and 
4 and in decreeing the suit ex parte 
against def.ndants 1 and 2, although 
their reasons for so doing are different. 
The lower apj ellate Court does not re¬ 
gard the instrument in question as a 
bill of exchange, w’thin the meaning of 
the Negotiable Instruments Act, 1881, 
but regaids it as a promissory note and, 
as the Guptas are the makers of the 
promissory note, and not defendants 

3 and 4. be considers defendants 3 and 

4 are not.hound by the instrument. 

The plaintiff in t^is appeal contends 

that the lower appellate Court was in 
erior in holding that the instrument in 
question was not a “bill of exchange," 
whereas the respondent contends that 
the deed is merely a promissory note 
and the question for determination in 
this appeal is whether the view taken 
by the lower appellate Court is right. 

The document in question is in the 
following form, on a paper, which i3 
described as a "hundi,” in print: 

Forty-five days after date without grace we 
jointly and severally promise to pay to the 
or'•• r of Babu Jcgesbcbandra Dhar, Cbit- 
t’>i< i g. the sum of od* tbcusand rupees only 
for value received in cash and that with in¬ 
terest at 3 per cent, per annum after due date. 

Prasannakumar Gupta. 

Ramkamal Gupta. 

In the corner, at the top, is the en¬ 
dorsement "Accepted, payable on due 
date 23rd September.” Below this en¬ 
dorsement there are two signatures of 
defendant 3, Mahammad Ibrahim, one 
for self and the other for Makbul 
Ahmed & Sons. 

Defendants 1 and 2 did not appear in 
the suit. Defendant 3 tiled a written 
statement, which was rejected, as 
having been filed too late. Defendant 
4 filed a written defence and defendant 
3, in his evidence, said that he was 
asked to sign the document as a wit¬ 
ness and he did so. He also said that 
the words "Accepted, payable on due 
date 23rd Septemter" were not in the 
document when be signed it. 

The Munsif found that: 

“itseimed to him v^ry likely that the words 
‘Accepted payable on due date’ were subsequ¬ 
ently inserted in the. document, with a view to 


make defendant 3 or his firm liable ferthe 
money, probably becans 5 they were more scl- 
vent than defendants 1 and 2.** 

The lower appellate Court apparently 
does not accept this conclusion of the 
Munsif and, although its finding in the 
part of the case is somewhat involved, 
it says: 

"Though, on the facts, having gone through 
the evidence of defendant 3, the plaintiffs 
ledger, Ex 3, I am of opinion ‘that there was 
no inherent improbability in the circumstances 
of the case of Mahammad Ibrahim representing 
the firm of defendant 4, or of his standing 
surety for defendants 1 and 2 (though not in 
ths sense in which that term is used in the 
Negotiable Instruments Act)/’ 

and the lower appellate Court rejects 
the story of defendant 3 as untrue, for 
it says: 

"that if.it be true, as Mr. Ibrahim says, that 
ho attested the document as a wituess merely, 
there would not be two signatures, one for self 
and the other representing the firm." 


As I said the finding of the Subordi¬ 
nate Judge is open to the comment of 
its being somewhat .involved, but, as I 
read it, it means that the defence of 
subsequent interpolation of the words 
“accepted,” etc., and of defendant 3’s 
signing as a witness, did not find favour 
with the Subordinate Judge. We are 
unable to agree with the socnowhat in¬ 
sistent contention of the learned advo¬ 
cate for defendant 3 that the finding of 
the Munsif on this part of the case 
has not been displaced by the Subordi¬ 
nate Judge. The Subordinate Judge 
evidently proceeds on his view of the 
law that the document in question 
is not a bill of exchange and rests his. 
judgment on that alone. 

The question for determination in this; 
appeal really turns on the construction 
of the document dated 9th August 1924 

We have no doubt that it is a bill of 
exchange, as defined in S. 5, Negotiable 
Instruments Act, and, even if there is 
any ambiguity about its being either a 
promissory note or a bill of exchange, 
the holder of the bill is entitled to treat 
it as either, having regard to the pro¬ 
visions of S. 17, Negotiable Instruments 
Act, which enacts that : 

«* where an instrument may bo construed 
either as a promissory note or a bill of ex¬ 
change. the bolder may at his election treat i* 
*g either, and the instrument shall be thence 
forward treat d accordingly.” 

It seems clear that it is a bill of ex- 
:hange. So far back as 1852, in th© 
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case of Lloyd v. John Edward Oliver (L)» 
jfc was held, with reference to a docu¬ 
ment closely resembling tbe instrument 
in question, that it was a bill of ex¬ 
change. In the English case the docu¬ 
ment was in the following form : 

“Londou, July 17th, 1851, 15i. 

Two months after date I pronnso to Day Mr. 
T. R. Lloyd or orior the 6um of ainPty-aine 
pounds fifteen shillings for value received. 

Henry Oliver” 

‘'John Edwari Oliver, 

Birmingham. 99 

Acrcs3 this was written : 

“ Accepted, p iy .bio Sp^ooer, Attwood & Co., 
Bankers, London. Bdwari Oliver/* 

It was proved that Edward Oliver was 
the signature of the defendant. Lord 
Campbell, C. J., was of opinion that this 
instrument, even before acceptance, 
might be treated as a bill of exchange 
as against Henry Oliver, the drawer. 
As against the defendant it was clearly 
a bill of exchange. 

This case is sought to be distinguished 
by the respondent from the present case 
on two grounds': (i) although there were 
no express words of request to J.E, Oliver 
to pay, it had always been the custom 
in drawing bills of exchange to place the 
name of the party to whom the bill was 
directed, where the name of J. E. Oliver 
was written ; (ii) the acceptor could not 
be rendered liable unless he was the 
drawee. Lord Campbell did not rest 
his decision on the ground that J. E. 
Oliver’s name was placed where, accord¬ 
ing to mercantile usage, the name of 
the drawee would be placed. It is true 
Erie, J., referred to it, but neither Lord 
Campbell nor Crompton, J., referred to 
mercantile usage, from which it could 
be inferred that there was an implied 
request to J. E. Oliver to pay. 

Reliance was placed by the learned 
advocate for the respondent on the case 
of Davis v. Henry John Clarke (j), for 
the prooo9ition that, unless the acceptor 
is named expressly as the drawee, hts 
acceptance doe3 not render him liable. 
But the oaselays down no such proposi¬ 
tion and is obviously distinguishable. 
There, John Hart drew a bill payable to 
himself or order addressed to John Hart. 
Clarke wrote across this “Accepted, H.J. 
Clarke 11 ; and it was held that Clarke 
could not be sued as acceptor of a bill 

• (1) 1^52] 18 Q B. 471=21 L, J. Q. B. 807= 
16 Jur. 893. 

(2) (18UJ 0 Q. B. 16=1 'Car, & K 177=13 
L. J. Q. B. 305=9 Jur. 638. 
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of exchange directed to Hart. Lord 
Denman, O. J., pointed out that there 
is no authority either in the English 
law or the general law merchant for 
holding a party liable as acceptor of a 
bill addressed to another. In the pre¬ 
sent case, let us assume that no party 
is named in the address, but the accep¬ 
tance by defendants 3 and 4 was not 
inconsistent with the address, so that 
the acceptors might be deemed to have 
admitted themselves to be the party 
addressed. The present case also resem¬ 
bles the case of Gray v. Milner (3). 
Patteson, J., while delivering judgment 
ia Davis v. Henry John Clarke (2), com¬ 
mented on Gray v. Milner (3) as fol¬ 
lows : 

44 In Gray v. Milner (3) no party was named 
in the address ; and I must say that tha deci¬ 
sion in tho case appears to me to go to the 
extremity of wbat is convenient. It may be 
considered as having b*en decided on tho 
ground that the acceptance was not inconsistent 
with t*ie address, 60 that the acceptor might 
be deemed to h*ve admitted himself to bo the 
party addressed.** 

In the case before us the document, 
on the face of it, is shown to be a 
hundi or bill of exchange. Hero, the 
Guptas are the drawers and, in the 
corner, are shown the names of 
defendants 3 and 4, who, by signifying 
their acceptance, have admitted them¬ 
selves to be drawees. Defendants 3 and 
4 are now estopped from contending 
that they are not the acceptors and that 
they are not drawees. No question of 
estoppel could arise in Davis v. Henry 
John Clarke (2), for, on the face of the 
bill, it was addressed to a person other 
than the acceptor : see the remarks of 
Patteson, J., at p. 19 of the Report in 
6 Q. B. We are not unmindful of tho 
decision of the House of Lords in the 
case of Slecle v. M'Kinlay (4), where it 
was laid down that, save in the case of 
acceptances for honour or per procura¬ 
tion, no one can become a party to a 
bill qua acceptor, who is not a proper 
drawee or an addressee. But, here, 
defendants 3 and 4 have, by accepting, 
admitted themselves to be drawees and 
this view i9 nob inconsistent with the 
decision of the House of Lords just re¬ 
ferred to. It has been contended for 
tho respondent that no consideration 

(3) [1^19] s Taunt 739=2 Stark 336=3 Mooro 

0. P. 90. 

(1) [1880] 5 A. C. 754=43 L. T. 358=29 W. B. 

17. 
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passed from plaintiff to defendants 3 and 
4 ; therefore, under S. 45 of the Act, the 
plaintiff can have no relief against them. 
There is no substance in this ground, 
for it is common ground that the sum 
of Bs. 1,000 was paid to defendants 1 
and 2, and S. 45 does not contemplate a 
further consideration flowing from the 
plaintiff to the drawee. Defendants 3 
and 4 were under no obligation to ac¬ 
cept the hundi, but, having done so, 
they were bound to make good the ac¬ 
ceptance to the plaintiff who acted on 
the faith of it, provided defendant 3 
had authority to bind the firm (defen- 
dont 4) by.the acceptance. 

We think therefore the judgments and 
decrees of the Courts below, in so far as 
they dismiss the suit against defendant 
3, must be set aside and there will be a 
decree against defendant 3. 

Defendant 4 has entered appearance 
separately from defendant 3 and has 
contended that defendant 4 firm is not 
bound, as defendant 3, who is the ser¬ 
vant of the firm, had no authority to 
hind the firm by the acceptance of the 
hundi. The first point for decision is 
whether the hundi has bseu so drawn 
that in form it binds the firm of defen¬ 
dant 4. The first signature of defen¬ 
dant 3 below the acceptance is for him¬ 
self and the second signature is “for 
Makbul Ahmed & Sons." It is plain 
therefore that the firm of defendant 4 
is intended to be bound. In so holding, 
we are not unmindful of what was said 
by their Lordships of the Judicial Com¬ 
mittee of the Privy Council in the case 
of Sadasuk Janki Das v. Kishan Pershad 
(5). at p. 668 (of 46 Cal.) in the passage 
quoted below. In that case Lord Buck- 

master obsorved as follows : 

“ It is of the utmost importance that the 
name of a person or firm to bo chirged upon a 
negotiable document should bo clearly stated 
on the face or on the back of the document, so 
that the responsibility is mado plain and can b3 
instantly recognized as the document passes 
from hand to band." 

In the present case there can bo no 
difficulty in this behalf, for the form of 
the hundi shows that defendant 3 was 
signing on behalf of the firm defen¬ 
dant 4. 

It now bocomes necessary to determine 
whether defondant 3 had authority to 
accept the hundi on behalf of the firm, 

(5) A. L It. 1918 l>. O. 145=50 I. G. 21G=1G 
l. A. 33=4GCal. GG3 (P.C.). 
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and to sign such acceptance. The true 
rule is that where a bill is accepted by 
an agent of the drawee instead of by 
the drawee himself, the acceptance is 
good. The hand that holds the pen is 
immaterial if, in fact, there be authority 
to signs : see Halsbury's Laws of Eng¬ 
land, Vol. 2, p. 486. The decree of the 
lower appellate Court, in so far as it 
dismisses the suit agains't defendant 4 
firm, must aUo be set aside and the case 
remitted back to the lower appellate 
Court in order that it may determine 
the question whether defendant 3 had 
authority to accept hundis or bills of 
exchange on behalf of the firm. If it 
comes to the conclusion that he had 
such authority, then it will pass a decree 
against defendant 4. If it comes, to a 
contrary conclusion, then plaintiff’s suit 
against defendant 4 will be dismissed. 
Costs will abide the result. 

As defendants 1 and 2 have not ap¬ 
pealed, the ex-parte decree against them 
will stand. The result is that plaintiff’s 
claim is decreed against defendants I to 
3. Defendant 3 will pay to the appel¬ 
lant costs throughout. Plaintiff’s appeal 
against defendant 4 will be reheard in 
the light of the observations we have 
made. 

Graham, J. —I agree. 

v.B./r.k. Case remanded. 
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SUHRAWARDY AND COSTELLO, JJ. 

Bala Baksh Bhararia and another — 
Plaintiffs—Petitioners. 

v. 

Amiruddin Mian and others— Defen¬ 
dants—Opposite Parties. 

Civil Revn. No. 1210 of 1929,.Decided 
on 7th February 1930, against order of 
Sub-Judge, Rangpur, D/- 24th June 
1929. 

(a) ’ Civil P. C, O, 9, R. 13 — Mortgage 
•■it jointly.against mortgagors who have no 
specified shares — Setting aside decree 
against non-appearing mortgagors — Entire 
decree must be set aside. 

A mortgago suit brought jointly against 
several mortgagors whose shares in the pro¬ 
perty are not speoiflod if doorood ex parte 
against somo of the several mortgagors, the ex 
parte deoroe if sot asido must be set aside in its 
ontirety and not so muoh of it as was passed 
against absent mortgagors. [P 701 0 1J 

(b) Civil P. C., O. 9, R. 13 — Test to see 
whether entire decree or part of it can be 
set aside. 

One tost which may bo applied in order to 
determine if the docreo is of suoh a nature 
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that it can or cannot be set aside partially, is 
whether tho decree against the non-contesting 
defendants may or may not be affected by the 
result of the trial against tho other defendants. 

[P 701 C 1] 

Jitendra Kumar Sen Gupta for Satis 
Chandra Stnha—lot Petitioners. 

Hemendra Chandra Sen —for Opposite 
Parties. 

Judgment. — The facts of this case 
are that the petitioner brought a suit 
on a mortgage bond against the opposite 
party. The suit was decreed ax parte. 
Thereafter opposite parties 2 and 3 ap¬ 
plied to the trial Court to have the ex 
parte decree set aside. That application 
succeeded and the decree passed against 
all the defendants was set aside. This 
rule was obtained on the ground that 
the trial Court was wrong in setting 
aside the entire decree including that 
portion of ic which was passed against 
opposite party 1. 

It appears that the mortgage bond on 
which tho suit was based was executed 
by opposite party 1 for himself and on 
behalf of his minor brother Samirnddin 
who is now dead and through whom op¬ 
posite parties 2 and 3 claim. The suit 
was brought on the basis of the bond 
against the defendant opposite party 1 
as well as against the heirs of Samirud- 
din defendants 2 and 3. The decree 
prayed for was a joint decree against all 
the defendants and the decree passed in 
the suit was against all tho defendants 
jointly. Neither in the mortgage bond 
nor in the plaiut or the decree there is 
any specification of the shares and the 
liabilities of the soveral defendants in 
the suit. In my opinion the Court was 
right in the circumstances of this parti¬ 
cular case in setting aside the entire de¬ 
cree. It is not possible to maintain the 
decree as against defendant 1 and to set 
it aside as against the other defendants. 
The decree is a joint decree and is of 
such a nature that it cannot be set aside 
against some of the defendants in the 
suit. One test, which may usefully be 
applied in such cases in order to deter¬ 
mine if the decree is of such a nature 
that it can or cannot be partially set 
aside, is whether the decree against the 
non-contesting defendants may or may 
not be affected by the result of the trial 
against the other defendants. If in the 
present oase the snit is dismissed against 
defendants 2 and 3 the deoree against 
defendant 1 cannot be maintained in¬ 


tact. The mortgage bond says that the 
property does not belong to defendant 1 
alone but to him and his younger bro¬ 
ther. So that the decree that can be 
passed against defendant 1 will be a 
decree to the extent of his share in the 
property in suit. There cannot be a 
mortgage decree affecting the entire 
property of which admittedly defendant 
1 is not the sole owuer. In this view of 
the matter I am of opinion that the 
order passed by the Court below is cor¬ 
rect and this rule should be discharged 
with costs, two gold mohurs. 

V.B./R.K. Buie discharged. 
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S. K. Ghosh?, J. 

Gurupada Haidar —Petitioner. 

v. 

Upendra Nath Mukerjec — Opposite 
Party. 

Civil Revns. No. 1757 (S) and 1758 
(S) of 1929, Decided on 2Sbh February 
1930, against julgment of B. B. 
Ghose and S. K. Ghose, JJ. D/- 8th 
August 1929. 

Civil P. C„ S. 114 — Erroneous view of 
evidence or-of law is no ground for review. 

Evon if tho view of tho Court is inconsis¬ 
tent with an authority an. erroneous viow of 
evidence or of law would be no ground for 
review. [p 703 O 1] 

Sarat Chandra Basak, Hiralal 
Chakravarty and Shamadas Bhatta- 
charji —for Petitioner. 

Sarat Chandra Roy Choivdhury, Ram . 
gati Sircar aud Upendra Kumar Roy — 
for Opposite Party. 

Judgment. —These two applications 
are for review of judgment which was 
passed by this Court on -8th August 
1929 in appeals from appellate decrees 
No. 2306 of 1927 and No. 612 of 1928. 
The judgment of this Court wa3 deli¬ 
vered by my learned brother B. B. 
Ghose, J. t and I was a party to it. It 
is nob necessary to recapitulate the 
facts. In the application with ref¬ 
erence to second appeal No. 2306 of 
1927 the Rule was issued on ground 
1 of the petition which is to this 
effeot: 

" For that there is aa error apparent on 
the faoo of the reoord inasmuch as tho learned 
Judges have omitted to consider tho effect of 
tho subsequent litigation bit ween Biswa- 
tnoyeo and Nitambini which oloarly showed 1 . 
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that • Biswamoyee obtained only a Hindu 
widow’s interest and not absolute interest in 
the six annas share given to her for main¬ 
tenance. " 

The judgment of the Court shows 
that it was argued that the point on 
which the decision of the right of the 
plaintiff must rest was with regard 
to No. 1 of the effect of the decree 
in suit 18G8 brought by Nitambini 
against Biswamoyi. Nitambini brought 
the suit against Biswamoyi on the 
ground that the latter had dispos¬ 
sessed her. In the decree she got 
ten annas share and her suit regarding 
the remaining six annas share was dis¬ 
missed. The question was whether the 
plaintiff was entitled iu spite of that 
decree to recover possession of the 
property a3 the reversionary heir of 
Pran Krishna, the husband of Nitam¬ 
bini. It was pointed out that ac¬ 
cording to 'the report of the arbi- 
trator, Nitambini was giving up her 
interest in six anna3 share of the 
property because Biswamoyi was en¬ 
titled to maintenance out of her 
son's estate. But the decree was made 
to the effect that Nitambini’s suit; with 
regard to six annas interest was dis¬ 
missed. It was held that the effect of 
the decree was that Nitambini had 
relinquished 6ix annas share, whatever 
the reason might have been, *and as a 
matter of compromise in the suit and 
the compromise was binding on the 
reversioner. In this view it was held 
that the decree in Suit No. 1 of 1868 
■was binding on the plaintiff. It is 
now contended that we were in error 
in not referring to the decision in an¬ 
other suit, namely, Suit No. 74 of 18G9 
which Biswamoyi brought to recover 
her right of-residence in her son’s dwel¬ 
ling house' as against Nitambinj. In 
that suit the defence of Nitambini was 
that as Biswamoyi had already been 
given six annas 3hare in the previous 
suit she was not entitled to the right 
of residence as claimed by her. It is 
contended that in this second suit it 
was held that Biswamoyi got six 
annas share only for her maintenance 
and this decision is binding as res 
judicata in the present suit. It is true 
that there is no reference to the re¬ 
sult of this suit in the judgment of 
this Court. The learned advocate for 
■the plaintiff-appellant, who is the peti- 
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tioner before me states that he did 
argue the pmnt and that he did place 
some portions of the judgment Ex. 2 
before the Court. The iearned advo¬ 
cate on the osher side has no recol¬ 
lection on the subject. In any case it 
seems to me that the argument was 
not put in the forefront, otherwise 
ic could not have escaped our notice. 
It is further noteworthy that the point 
does not seem to have impressed the 
parties in either of the Courts below 
and it was not raised then. However, 
I have looked into the matter myself 
and have examined the judgment 
Ex. 2. It appears from that judg- 
ment that the defence of Nitambiai 
was that, as Biswamoyee had obtained 
a decree in respect of six annas share 
of other property, she was entitled to 
bring the present 6uit. Upon that two 
issues were raised and issue (l) is to 
this effect : 

“ For the reason stated by the plaintiff, is 
she entitled to a right of residence in the 
house of the defend »at -or has she lost the 
right on account of the previous suit ? ” 

In the course of the judgment" it is 
stated that by the decision of the 
previous suit the plaintiff obtained a 
small share of tho property for her 
maintenance and she did not lose 
thereby her right of residence. It does 
not seem to me that in this there is a 
decision of the question as to whether 
Nitambini had parted with the abso¬ 
lute interest on only her life-interest. 
It was not necessary for the decision 
of the suit of 1869 that such a question 
should be raised and decided, for even 
if the absolute interest had been trans¬ 
ferred. still it was open to Biswamoyi 
to make a claim regarding her right of 
residence in her son’s house. I also do 
not find, either in the issue or in any 
part of the judgment, that a question 
was raised and decided that the six 
annas share of the property, which was 
decreed in favour of Biswamoyee, re¬ 
lated to the absolute interest in the 
property -and not to Nitambini s life- 
interest. In this view it seems to me 
that there is no force in this ground for 
review. 

Then, as regards the application for 
review in Second Appeal No. 512 o 
1928 the rule was issued on ground 
1 of the application, which is in 

these terms : 
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“ For that the loaraed Judge errad in hold¬ 
ing that the kabtlv raises a presumption of 
legal necessity and the racitals therein are 
evidence of legal necessity. " 

The judgment shows that the Court 
was impressed by this that the docu¬ 
ment of transfer by Nibambini in favour 
of Kenaram itself recites the existence 
of legal necessity and further that the 
document was dated 1377 and both the 
parties to it were dead. Thereupon 
the judgment goes on to state that the 
presumption as held by the Privy 
Council .arises that there was legal 
necessity and unless it was rebutted, 
the Court wa3 entitled to act upon it. 
It is contended that this goes beyond 
the deoision -of the Privy Council in 
the case of Bhanga Chandra Dhur Bis¬ 
was v. Jagat Kishore Chowdhury (1) 
It is pointed out chat what was‘held in 
that case was that when proof of actual 
enquiry .became impossible the recital 
coupled with circumstances would be 
sufficient evidence to support the deed. 
Even if our view were inconsistent 
with this authority an erroneous view 
of evidence or of law would be no 
ground for review. But as a matter of 
fact [ find in the judgment that a ref¬ 
erence is made to the circumstances 
thAb Nitatnbini bad failed to obtain 
possession of the property and further 
that Kenaram also found it difficult to 
take possession as against Biswamoyoe. 
It cannot be said therefore that the 
circumstances were not considered. In 
this view it seems to me that the 
grounds urged might properly be good 
grounds of appeal but they would not 
support the application for review. 

The Rales are therefore discharged 
with one sot of costs. The hearing fee 
is assessed at three gold mohurs. 

S.N./R.K. _ Rules discharged. 

(l) A. I. R. 1916 P. 0. 110—36 I. O. 420^3 
I. A. 249 =44 0*1. 180 (P. 0.). 
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Guha and M. 0. Ghose, JJ. 

Afiruddi and others — Defendants — 
Appellants. 

v. 

Joy Chandra Naha and others — Res¬ 
pondents. 

Appeal No. 1929 of 1928, Decided on 
11th June 1930, from appellate decree 
■of Fifth Sub-Judge, Dacca, D/- 23rd 
April 1928. 
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(a) Transfer of Properly Act fl882), S. 68 
—Suil for mortgage money on dispossession 
—Cause of action aris-s on date of dispos¬ 
session and is not suspended till date sti¬ 
pulated for under mortgage bond. 

Whore the mortgage bond stipulates for the 
peaceful possession for a particular period and 
the morfcg*g?e is dispossessed from the pro¬ 
perty, although the mortgagee may be entitled 
to sue for rnor^g'ige money under the mortgigo 
bond on the oxoiry of the period stipulated for, 
tho osuse of action for the suit arisas oa the 
dato of dispossession and cuinot bi suspended 
till the dste under the mortgage bond : .4.T,R. 1 
1929 1\ C. 139, Ref. [P 703 C2, P 704 C 1] 

(b) Practice—New plea—Question of limi-| 
tation can be taken in second appeal for, 
first time—Limitation Act, S. 4 

Tae mere f*ct Mist the question of limitation 
was not raised in the trial C »urt or in the 
first appellate Court or in mem> of appeal 
does not dehsr th • C mrt of second appeal from 
going into th^ question,if it arises on tho plead¬ 
ings and no questi »n of fact h *s to b3 enqaired 
tn'ato dispose of the qujs:ioa s 34 Cal. 941. 
*«/• [P 7040 2] 

Gunada Ckaran Sen , Jatindara V ath 
Saaj/al for Suresh Chanira Ta/uqdar , 
and SarajiC Chandra Lahiri — for Ap¬ 
pellants. 

Dwijcadra Krishna Dutt—tor Respon¬ 
dents. 

Guha, J This appeal which arises 
out of a suit to enforce a mortgage bond 
brought by the plaintiff, must, in our 
judgment, succeed on one ground, 
namely, the ground of limitation. The 
plaintiff based his oause of action in tho 
suit, on the stipulation contained in a 
document executed on 10th Magh 1316 
B. S., corresponding to 23rd January 
1910. In that document there was a 
stipulation to the effect that the morb¬ 
us money was to be repaid in Falgoon 
1321 B. S. It appears however that in 
Baisakh 1320 B. S.. i. 0 ., in April 19L4, 
the plaintiff was dispossessed from the 
mortgaged property. So far as the 
plaint is concerned both the due dato 
according bo the mortgage bond, viz., 
halgoon 1321 and the dispossession of 
the plaintiff in 1320, have been men¬ 
tioned. The question is having regard 
to the accrual of the oause of aobion for 
the present suit in Baisakh 1320 by the, 
dispossession of the plaintiff, could it bel 
said that limitation was saved by the 
stipulation contained in the morbeaize 
bond to the effect that the money was 
to be repaid by Falgoon 1321 B. S. The 
answer to that question musi be in the 
negative, regard being had to the defi. 
mbe stipulation contained in the mort- 
gage bond itself, and regard being had 
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also to the provisions of law contained 
in S. 68, T. P. Act. We have anxiously 
considered the terms of the document 
and it appears to us that it could not be 
said that the cause of action so far as 
the present suit was concerned was the 
non-payment of the mortgage money in 
Falgoon 1321. It seems to us that upon 
the wording of the document as it 
3tands the plaintiff was entitled to sue 
for the mortgage money on his being 
dispossessed by the mortgager in Bai- 
sakh 1320 (April 1914). The position 
taken up by the appellant before us is 
amply supported as we have already 
indicated above by the mortgage bond 
itself as also by the provisions contained 
in S. 68, T. P. Act. It also finds sup¬ 
port to a certain extent from the deci¬ 
sion of the Judicial Committee of the 
Privy Council in the case of Lai Nar- 
singh Partab Bahadur Singh v. Moham¬ 
mad YaqubKhan (1). 


In this view of the matter it must be 
held that the plaintiff’s cause of action 
for the present suit having arisen in 
April 1914 and a suit not having been 
instituted before 8th December 1926, 
the plaintiff’s claim in suit was barred 
by the law of limitation. It need 
hardly be stated that the accrual of the 
cause of action in 1321 on the due date 
mentioned in the mortgage bond could 
not in any way stop the periol of limi¬ 
tation which had commenced to run 
against the plaintiff from Baisakh 1320, 
the time when the plaintiff was dispos¬ 
sessed by the mortgagor, and which 
dispossession gave the cause of action 
to the plaintiff for the present suit. 

Our attention has been drawn by the 
learned advocate appearing for the 
respondents to two decisions; one a 
decision of the Patna High Court in the 
case of Jag Sahu v Mt. Bam Sakhi 
Quer (2), and the other a decision of the 
Bombay High Court in the case of 
. Dattambhat Rambhat v. Krishna Bhat 
(3). We have been unable to discover 
anything contained in those two cases 
which would support the position 
sought to be taken up by the respon¬ 
dents in this appeal or which could in 
any way be held t o go a gainst t he posi- 

(lj~A. I. R. 1929 P. C. 139^110 1. 0.414=56 
' I. A. 299=4 Look. 369 (P.C.). 

(2) A. I. R. 1922 Pat. 167=65 I. C. 666—1 
Pat. 350. 

(3) [1910] 34 Bom. 402=7 I. C. 440. 


tion which the appellants have taken up 
before us with reference to the question 
of limitation arising for consideration 
in the present case. It is to be noted 
that the question of limitation urged in 
the present appeal has been raised be¬ 
fore us for the first time. The question 
was not raised either in the trial Court 
or in the Court of appeal below, nor 
was the question of limitation raised in 
the grounds of appeal presented to this 
Court, but all this would not debar us 
from going into the question of limita¬ 
tion which arises upon the pleadings in 
this suit and which can be disposed of 
on the judgments of the lower Courts as 
they stand, and no question of fact has 
to be enquired into to enable us to dis¬ 
pose of the question. Reference in this 
connexion may be made to the decision 
of a Special Bench of this Court in the 
case of Balaram v. Mangta Dass (4), 
where it was held by the Special Bench 
as a Court of last resort, that a question 
of limitation raised before that Bench 
for the first time, was one which could 
be gone into, although it was not raised 
or discussed at any previous stage of the 
litigation and was not raised even in 
the memoramdum of appeal to the High 
Court. The Special Bench held that 
the provisions of S. 4, Lim. Act, being 
mandatory, the Court was bound to give 
effect to the plea of limitation, and 
hold that the suit was barred by limi¬ 
tation. We gave the learned advocate 
for the appellants in this appeal, leave 
to argue the question of limitation, and 
have arrived at a conclusion in favour 
of the appellants, so far as that ques¬ 
tion is concerned. In this view of the 
matter it is not necessary for us to dis¬ 
cuss the other points that have been 
taken in support of the appeal to this 
Court. The plaintiff's claim in suit is 
held by us to be barred by limitation. 

In the result therefore the appeal .19 
allowed. The judgment and decree 
passed in this case by the lower appel¬ 
late Court are discharged, and the plain¬ 
tiff’s suit is dismissed. The parties 
will bear their own costs in the litiga¬ 
tion, including the costs in this appeal. 

M. C. Ghose, J.— I agree. 

V.b./r.K. Appeal allowed. 

( 4 ) [1907] 34 Cal. 941=6 C.L.J. 237=11 C.W. 

N. 959 (F.B.). 
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Pearson and Jack, JJ. 

Satis Chandra Mallik and others 
Accused — Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 145L of 1929, De¬ 
cided on 16th May 1930, from order of 
Dy. Magistrate, Pabna, D/- 16th August 
1929. 

Criminal P. C., S. 476—Opinion thal there 
may be prima facie case against persons but 
no finding as required by S. 476 on expe¬ 
diency of prosecution in interests of justice^* 
Case held not to come under S. 476. 

la connexion with the conduct of a proceed¬ 
ing under S. 145, Criminal P. C., the order of 
the Magistrate was as follows : “Considered. 
Oause shown and heard pleaders. There is 
material for prosocution of (1) B under Ss. 465, 
467 and 193, Penal Code; f*2) S under Ss. 467, 
114 and 193, Penal Code; (3) R under Ss. 467, 
114, 471, 193 and 196, Penal Code. Draw up 
formal complaint against them for their prose¬ 
cution and trial for the abovo-noted offoncGS. M 

Held: that in stating that there was “mate¬ 
rial for prosecution” of these persons the 
Magistrate indicated that in bis opinion thero 
may be a prima facie case against them. But 
nowhere within tho four corners of this order 
could it be said that thero was any finding 
recorded such as is referred to in S. 476, nor 
has ho in any way directed his mind to the 
question as to whethor any such order as he 
makes is expedient in the interests of justico 
as to bring tho order within S. 476. 

[P 705 C 2] 

N. K . Basu and Ramcni Mohan Chat¬ 
ter jee —for Petitioners. 

B . C . Chatter jee — for tho Crown. 

Judgment. This rule was directed 
against an order for a complaint to be 
made against certain persons for the 
offence of perjury and kindred offences 
in connexion with the conduct of a pro¬ 
ceeding under S. 145, Criminal P. C. 
The Magistrate mido the order and the 
learned Sessions Judge has confirmed it. 

One ground that is taken is that 
having regard to the fact that in the 
proceeding under S. 145 it was held that 
it was not maintainable, the order of 
complaint was bad. There is no sub¬ 
stance in this because the proceedings 
themselves were perfectly in order and 
were in no sense illegal, and therefore 
the utmost that can be said is that it is 
a matter which might be considered as 
a possible element upon the question 
whether it was expedient in the interests 
of justice to make the complaint. 

Another ground is that the order 
1930 0/89 & 90 
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should not have been made because the 
dakhilas in respect of which the offence 
is alleged were not material to the case. 
But that however does not appear to be 
in accordance with fact because they 
were intended to support the case made 
by the pirty producing them that he 
was in exclusive possession of the parti¬ 
cular portion of the land. 

The other point raised is that tho 
order of the Magistrate is not in confor¬ 
mity with the provisions of S. 476, Cri¬ 
minal P. C. That section lays down 
that when any Court is of opinion that 
it is expedient in the interests of justice 
that an enquiry should be made into 
any offence .... such Court may after 
such preliminary enquiry if any as it 
thinks necessary, record a finding to 
that effect and make a complaint thereof 
in writing. The order of the learned 
Magistrate in the present case is as 
follows : 

"Considered. Cause shown and hoard pleaders. 
There is material for proseoution of (l) Baroda 
Kinkar Ghose under Ss. 465, 4G7 aud 193. 
I. P. C.; (2) Surendra Krista Dutfc.v under 
S3. 467, 114 and 193, I. P. C.; (3) Satis Chandra 
Maulik under Ss. 4G7, 114, 471, 138 and 196, 
I. P. C. Draw up formal complaint against 
them for their prosecution aud trial for tho 
above-noted offencos.” 

In stating that there is "material for 
prosecution” of those persons we appre¬ 
hend the learned Magistrate to indicate 
that in his opinion there may be a 
prima facie oase against them. But 
nowhere withio the four corners of this 
order can it be said that there is any 
finding recorded such as is referred to 
in S. 47G, nor is it to be discovered that 
the learned Magistrate has in any way 
directed his mind to the question as to 
whether any suoh order as he makes is 
expedient in the interests of justice. 
On this ground the order of the learned 
Magistrate is set aside. It will of course 
be open to him if so advised to recon¬ 
sider the matter in the light of the 
above remarks on the questions whethor 
further proceedings should be insti¬ 
tuted. 

In these terms the rule is made abso¬ 
lute. 

V.B./r.k. Rule made absolute. 
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Rankin, C. J. and Patterson, J. 

Khadem and others — Accused—Ap¬ 
pellants. 

y. 

Emperor— Opposite Paity. 

Criminal Appeal No. 70 of 1929, Deci¬ 
ded on 14th August 1929, from order of 
Addl. Sess. Judge, Midnapur, D/- 4tb 
December 1929. 

(a) Criminal P. C. (1898), S. 297—While 
charging jury, Judge saying nothing about 
particular witnesses’ evidence while con¬ 
sidering whether offence was committed on 
that day or not—But while dealing with 
evidence against particular accused bringing 
in evidence of that witness—Evidence not 
given before Sessions nor his deposition 
before committing Magistrate put in Ses¬ 
sions—Such evidence should not have been 
brought in, as being extremely damaging to 
general case of accused. 

While charging the jury the Sessions Judge 
said nothing at all about the evidence of a 
certain witness in that part of the charge in 
which he considered whether the offence was 
committed on that day or not. But when he 
came to that part in the charge in which he 
dealt with evidence against particular aocused, 
he referred to evidence of that witness. It was 
not given before the Sessions but had been 
given before the committing Magistrate. But 
his deposition before the committing Magis¬ 
trate had also never been put in before the 
Sessions. 

Held : that under the circumstances suoh 
evidence should not have been brought in 
while charging the jury as it is of an extremely 
damaging character to the general case of the 
aoeused. [P 707 0 2] 

(b) Criminal P. C. (1898), S. 288-Exami- 
nation-in-chief of prosecution witness be¬ 
fore committing Magistrate, without his 
cross-examination on a vital point, brought 
on record before Sessions—Though Sessions 
Court had discretion it was not allowed in 
as being unfair to defence. 

The evidence of a prosacution witness during 
bis examination-in-chief before the committing 
Magistrate without his being cross-examined 
was brought on record bsfora tho Sessions 
Court. 

Held : that though a Sessions Judge has 
discretion to put in depositions before the 
committing Magistrate, that discretion must 
be carefully exercised. Under tho present 
circumstances the evidenco should not bs pat 
in before tho Sessions, as being very unfair to 
the defence. [P 707 0 2] 

Sasmal and Phanindranatli Das— for 
Appellants. 

Debendranarayan Bhattacharya—tor 
the Crown. 

Rankin, C. J.— In my opinion, this 
appeal must suooeed, the conviction and 
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the sentences must be set aside and the 
case must be retried. 

The allegation against the seven ap¬ 
pellants was that they had committed a 
dacoity in the house of the complainant 
on Saturday night, 16th June, at about 

8 o'clock in the evening. The first 
information was lodged at the thana, 
some two or three miles away, by 

9 o'clock. The amount of property taken 
away was in value only some Rs. 50 and 
the case for the prosecution is that the 
inmates of the house were allowed to 
leave the house and that, in a very short 
time, the neighbours were assembling 
with the result that the dacoits could 
not continue with their endeavours and 
in the end managed to get away with 
very little. The defence clearly denied 
that there.was any dacoity at all and 
they laid stress upon certain suspicious 
features in the prosecution case and 
maintained that there were reasons 
why the prosecution witnesses had en¬ 
mity against these accused, who lived 
not far off, in a neighbouring village 
and why the attempt to make out that 
they were guilty cf dacoity should be 
indulged in. The accused people were 
persons who were known to the inhabi¬ 
tants of the house and it appears that a 
number of them were said to be identi¬ 
fied by different witnesses for the prose¬ 
cution. 

So far as can be gathered from the 
charge of the learned Judge, there is 
undoubtedly a substantial body of evi¬ 
dence called by the prosecution to the 
effect that this dacoity took place. There 
are the first six prosecution witnesses, 
who are inmates of the house. P. W's. 7, 
9 and 10 appear to be close neighbours 
and P. W. 8 appears to be a co-villager. 

The jury had before them the ques¬ 
tion whether they would or would not 
believe the general story told by these 
prosecution witnesses ", and, if this case 
had been tried upon evidence that was 
on the record there can be no doubt 
that very strong reasons indeed would 
be required before this Court, on appeal, 
would think of interfering with the 
verdict of the jury. 

What has happened in the present 
case is that a witness, who appears to 
be a Mahomedan witness (P. W. 13) 
and who lived in the same village 
as the accused persons, gave evidence 
before the committing Magistrate and, 
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in the course of that evidence, as 
recorded, he staked, among other things, 
'that, on this very night, he saw 18 or 
19 persons coming out of the barhi of 
•the accused man Bhata. When the case 
was tried in the Sessions Court this 
piece of evidence which, if true, was 
extremely important, was not thought 
of such importance by the prosecutiou 
that they were minded to examine this 
witness before the jury at all. He was 
tendered merely for cross-examination. 
He was asked one or two harmless ques¬ 
tions about the topography of his own 
village and about certain persons which 
affected only the fringe of the case, and 
nothing more happened as regards this 
witness. He did not tell before the jury 
any story about seeing L8 or 19 people 
leaving the barhi of Bhuta on the night 
of the occurrence. Then, when the 
learned Judge comes to charge the jury, 
he says nothing at all about tbe witness’ 
evidence in that part of the charge in 
which he is considering the question 
whether there was dacoiby at all on that 
night or nob. But when he comes to 
tbe part of the charge, in which he deals 
with the evidence against particular 
accused, he says : 

“Prosecution vritaesa 13 says that ho saw 18 
•or 19 persons coming out of Bhuta's barhi on 
Saturday evening. Of oourse he did not swy he 
•recognized tho men." 

Prosecution witness 13 had never 
given any such evidence before the 
"Sessions. His deposition before the 
committing Magistrate had never been 
put in. No reference had been made to 
it accordingly, and the learned Judge in 
bringing in this a3 a piece of evidence, 
iio my mind, brought in a piece of 
evidence which was of an extremely 
damaging character. To begin with it 
was extremely damaging as regards 
Bhuta, and the learned Judge introduces 
it apparently with the idea that it is 
•evidence identifying and implicating 
Bhuta. 

It is said that, as the learned Judge 
has not introduced it in that part of the 
charge where he is considering whether 
there was a dacoity or not, we should 
•nob pay too much attention to this state¬ 
ment in the case of the other accused. 
It appears to me, on the contrary, that 
what Mr. Sasmal has represented to us 
•ttiay well be the true state of affairs, 
mamely, that the evidence of this co¬ 


villager and co-religionist to the effect 
that ha saw such a large number of 
people on that night proceeding from 
the barhi of Bhuta in this neighbouring 
village, may well have appeared to the 
jury to be remarkable confirmation of 
the evidence as regards the existence of 
a dacoiby. I do nob feel disposed to 
speculate too closely as to the effect it 
would have on the mind of the jury. It 
appears to me that, on tho whole, the 
probability is that if the jury noticed 
this part of the charge, as they must be 
supposed to have done, it would have 
a highly prejudicial effect upon the 
general case of the accused. 

It is said that this evidence could 
have been put in under S. 283, Criminal 
P. C. A Sessions Judge certainly has 
a discretion to put in depositions before 
tbe committing Magistrate, bub I am 
bound to say that, in this case, I am 
somewhat clearly of opinion that, if 
the learned Judge had, in tho circum¬ 
stances, put in this evidence about this 
gang of men by means of S. 288, he 
would have exercised his discretion 
in a manner that was anything bub fair 
to the defence. For the first time, in 
this way, there would have come upon 
the record an extremely damaging piece 
of evidence, a piece of evidence which 
should have bean got from the mouth of 
the witness in the examination-in-ohief; 
and, speaking for myself, I cannot 
imagine I should have allowed such 
evidence to go in, there being no cross- 
examination directly or indireotly affect¬ 
ing or purporting to impinge upon this 
very cardinal question. In my judgment, 
the discretion to let in such evidence 
under S. 288, Criminal P. C., is one that 
must be carefully exercised, and in this 
case I have no hesitation in saying that 
nothing would have induced me to let 
this piece of evideooe in by this round¬ 
about method. But, apart from that, 
there remains the fact that the depo¬ 
sition was nob pub in under S. 288, 
Criminal P. 0. Had it been put in, the’ 
pleader for the defenoe would have had 
his chance to represent to the jury that 
this was a way of making out the prose¬ 
cution case whioh rendered the prose- 
oubion case highly suspioious. He would 
have beau able to deal with it. He 
would have notice of it. He might apply 
for a further opportunity to oross- 
examine the witness. In my judgment 
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this is a case where a quite important 
matter, which is not on the record, has 
been treated as being in evidence, and 
I am not prepared to let the conviction 
stand either in the case ot Bhuta or in 
the case of any other appellant. 

The appeal must therefore be allowed, 
the convictions and the sentences must 
be set aside and the case must be reman¬ 
ded for a retrial. The appellants may 
continue on the same bail as before to 
the satisfaction of the District Magis¬ 
trate. 

Patterson, J.— I agree. 

B.V./r.K. Case remanded . 
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Jack and Panckridge, JJ. 
Nababali and others — Accused—Ap¬ 
pellants. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. 30 of 1930, De¬ 
cided on 9th July 1930, from judgment 
of Asst. Sess. Judge, Mymensingh. 

(a) Criminal P. C., S. 221— Mere slip in 
form of charge whereby accuied is not pre¬ 
judiced does not make conviction bad. 

Where in the form of the charge there was 
a moroslip, the word “or” being used for “and” 
between two charges framed under Ss. 221 and 
242, Penal Code, and none of the accused was 
in any way prejudiced by the fact that in form 
the charge was in the alternative whereas in 
substance two quite distinct offences were 
charged. 

Held : that the conviction of the aocused in 
respect of both the charges was'not bad. 

[P 70S C 2] 

(b) Criminal P. C., S. 297—Non-direction 
— Prosecution failing to produce material 
witnesses - No explanation offered in case of 
one witness—Judge not specifically mention¬ 
ing to jury of non-acceptance of explanation 
offered— Omission is non-direction amount¬ 
ing to misdirection. 

Where the prosecution failod to produco 
material witnesses on the ground that they 
were relatives of the accused and where the 
trying Judge drew the attention of tho jury to 
the explanation suggested by the prosecution 
for their absence and said that it was for the 
jury to accept or reject it without saying that 
the jury would be at liborty to draw an infer¬ 
ence advorse to tho prosecution if the explana¬ 
tion suggested wore not acceptable to them and 
whero no specific mention was made to the 
jury by the Judge regarding tho fact that no 
explanation was offered about tho non-produc¬ 
tion of one of tho material witnesses for the 

tho omission of tho trial Judge 
to direct the jury as to the inference they were 


prosecution. 
Held : that 


entitled to draw if they were not satisfied with 
the explanation suggested for the absence of* 
material witnesses was a non-direction amount¬ 
ing to a misdirection and to be a good reason 
for setting aside the conviction of the accused 
person : A. J. R. 1921 Cal. 257, Foil. ; 3G Cal. 
261, Ref. ; A . I. R. 1930 Cal . 481, Disl. 

[P 709 C 2] 

Suresh Chandra Taluqdar — for Ap¬ 
pellant. 

B. M. Sen and Anil Chandra Roy 
Chaudhury —for the Crown. 

Panckridge; J.— This is an appeal on 
behalf of the accused persons, Nababali, 
Biswanath Das and Rameswar who 
have been convicted by the Assistant 
Sessions Judge of Mymensingh and sen¬ 
tenced to various terms of imprison¬ 
ment under Ss. 221, 388 and 342,1. P. C. 
The jury returned a unanimous verdict 
of guilty against all the accused in res¬ 
pect of the charge under S. 342, a unani¬ 
mous verdict of guilty against Rameswar 
in the case of the charge under S. 221 a 
majority verdict of three to two guilty 
in the case of the charge under S. 388,. 
I. P. C., against all the accused. The 
Judge accepted the verdict of the ma¬ 
jority of the jury and sentenced the ac¬ 
cused to various terms of imprisonment. 

A preliminary technical point is taken 
on behalf of the accused persons, namely 
that the convictions are bad because 
the jury have returned a verdict of 
guilty against Rameswar under S. 342 
and S. 221, whereas the charge was 
framed in the alternative. No one could 
suppose from reading the charge of the 
learned Judge that the charges had been 
framed in this way, and indeed the only 
fact that supports this is the word “or” 
appearing al the beginning of the charge 
under S. 342 against Rameswar.. Logi¬ 
cally, there was no justification for 
charging Rameswar in the alternative as 
will appear from the facts of the case 
when we come to deal with him. We 
think that the form of the charge was a 
mere slip and that none of the accused 
was in any way prejudiced by the fact 
that in form the charge was in the alter- 
native, whereas in substance two quite 
distinct offences were charged and, in 
the view of the jury, proved against the 
accused. There is however another 
point which we consider is of some im¬ 
portance. The story for the prosecution 
was that the complainant Jogendra met 
the first two accused Nababali and .Bis¬ 
wanath in a certain bazar whero it is. 



1930 Nababali v. Emperor (Panckridge, J.) Calcutta 709 


Che practice of persons so disposed to 
gamble. A dispute arose owing accord¬ 
ing to the prosecution, to the fact that 
Nababali tendered to the complainant 
Jogendra a counterfeit currency note in 
payment of gambling loss. Thereupon 
Jogendra according to the prosecution 
case called on the third accused Rames- 
war to take Nababali and Biswanath 
into custody. This Rameswar refused 
to do and at tho instigation of the fir3b 
two accused proceeded to apprehend 
Jogendra. Thereafter Jogendra was re¬ 
moved to a place which has been refer¬ 
red to as the bari of one Santoshwhere by 
threats of violence a sum of Rs. 105 was 
extorted from him, and he was not suc¬ 
cessful in obtaining his release until 
this sum had been made over. This is 
the story of the prosecution in respect 
of which the charges were brought and 
the accused persons were convicted. 

Now the passage in the learned Judge's 
charge to which exception is taken is 
that which deals with the stage when 
the gambling was going on. It is evi¬ 
dent that the place where the occurrence 
is alleged to have happened is, as one 
woul^ expect not unfrequented and it is 
also evident that some of the prosecntion 
witnesses spoke to the presence of other 
persons at the scene of the occurrence 
in addition to those who were directly 
concerned. Prosecution witness 5, 
for example, said that 10 or 12 elderly 
men wore present at the time of the oc¬ 
currence, and with reference to the 
witnesses named in the complaint Jo¬ 
gendra said that of them, Dwijendra 
Guradayal, Phaninara and Narendra 
Sukladas saw the occurrence. None of 
these witnesses was called in support of 
the prosecution case. This aspect of the 
matter is dealt with as follows : The 
learned Judge says that Jogendra said 
that Gurudayal belonged to the party 
of gamblers and that another proseou- 
tion witness said that Dwijendra and 
Phanindra are cousins of Biswanath, 
that is to say, aooused 2 and he 
adds that as it was not likely that they 
would depose against their unole the 
proseoution did not call them. He goes 
on as follows : 

It Is for you to consider If you will aocept 
this explanation for tho non-produotlon of 
those witnesses.” 

Than he proceeds to observe that the 
occurrence admittedly took place near 


the shop of one Ivunja Saha and he al¬ 
ludes to the fact that Kunja Saha has 
not been called nor any other person 
frequenting the bazar. Then he pro¬ 
ceeds to make some general observation 
as to the likelihood of the persons en¬ 
gaged in the gambling being desirous of 
assisting the prosecution. With regard 
to Kunja and the witnesses who are des¬ 
cribed as “the bazar people" we do not 
think that any harm has been done by 
the omission of the learned Judge to 
carry the matter further. But we do 
consider that the learned Judge failed 
to direct the jury properly as regards 
the absence of those persons who accord¬ 
ing to tho complainant’s case were wit¬ 
nesses to the occurrence. He does, it is 
true, with regard to three out of tho four 
draw the attention to the explanation 
which is suggested by the prosecution 
for their absence and he says that it is 
for the jury to accept or reject it. But 
what he does not say is that the jury 
would be at liberty to draw an inference 
adverse to the prosecution story if the 
explanation suggested by the advocate 
for the prosecution is nob acceptable to 
them. 

With regard to witness 4 appar* 
ently no explanation was offered bub 
the learned Judge does not oall the at¬ 
tention of the jury specifically to this 
faot. Our attention has been directed 
to the case of Tenaram Mondal v. Em¬ 
peror (l) where in circumstances which 
we do not feel justified in distinguishing 
from the present, the omission of the 
trial Judge to direct the jury as to 
the inference they were entitled to draw 
if they were not satisfied with the ex¬ 
planation suggested for the absence of 
material witnesses was held to be a 
non-direotion amounting to a misdirec¬ 
tion and to be a good reason for setting 
aside the conviction of the accused per¬ 
sons, A previous decision of this Court 
was referred to in that case namely the 
oase of Fanindra Nath Banerjee v. Em¬ 
peror (2) in which it was said that it is 
not necessary that the aotual word “pre¬ 
sumption" should be used. But the two 
cases taken together seem to indicate 
that it is necessary that there should be 
a substantive direction on the part of 

(1) A.I.B. 1921 Gal. 257=51 1.O. 1003=22 Gr. 

LiJ« 475. 

^ 33 0a1, 81=9 0r * 452=1 I.G. 
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the learned Judge as to the view of the 
prosecution which the jury is entitled to 
adopt if they are not satisfied with the 
explanation offered for the absence of a 
witness who is material. We have also 
been referred to the case of Hacliani- 
khan v. Empercr (3). But this in our 
opinion merely shows that there may be 
a case where this omission in the parti¬ 
cular circumstances is unimportant. 

In that case it does not seem that it 
was clearly established that the witness 
who, it is alleged should .have been 
called, was really a material witness at 
all. That case differs from the present 
case. As I have pointed out, from the 
evidence of the complainant himself 
there were at least four eyewitnesses to 
the beginning of the transaction in res¬ 
pect of which the prosecution was even¬ 
tually launched who were not called. It 
has been urged that this omission only 
affects the case in so far as some of tbe 
charges are concerned ard with regard 
to the charge of extortion the convic¬ 
tions can stand, inasmuch as it cannot 
be suggested that the witnesses could 
have testified as to the subject matter of 
that charge. We do not agree. Although 
the charges are concerned with different 
incidents yet all the incidents are parts 
of one transaction and we think that it 
is quite possible that if the jury under a 
proper direction of the learned Judge 
were not disposed to accept the prose¬ 
cution evidence with regard to the com¬ 
mencement of the transaction they 
would probably have been equally loth 
to accept the prosecution story with 
regard to the subsequent transactions. 

In the circumstances we direct that 
the convictions and sentences of the ap¬ 
pellants be set aside and that the case 
be retried. Pending the retrial the ap¬ 
pellants will be released on bail to the 
satisfaction of the District Magistrate. 

Jack, J.—I agree. 

K.N./R.K. Order accordingly. 

(8) A.I.R. 1930'Cal. 481. 
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StJHRAWARDY AUD COSTELLO, JJ. 

Tura Sardar —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Appln. No. 1404 of 
1929, Decided on 16th May 1930. 
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(a) Evidence Act (1872), S. 25—Excite 
officer is not police officer. 

An excise officer is not a police officer with¬ 
in the meaning of S. 25: A. I. R. 1927 Cal 
527; 45 I. C. 284 and 46 Cal 411, Foil ; A. I. R. 
1927 Bom. 4, not Foil [P 711 C 1} 

(b) Criminal P, C. (18981, S. 162-Stale- 
ment to excise officer not being statement 
to police officer during investigation is not 
inadmissible—S. 162 has no application to 
accused persons. 

The accused was charged under S. 40, Excise 
Act. A statement was made by his cu-accuscd 
to the Excise Inspector to the effect that ae 
soon as the Excise Inspector came, there was a 
man with him who ran away. 

Held: that it was not a statement made to 
the police officer in course of investigation 
under Ss. 160 and 170, Criminal P, C., and was 
not inadmissible in evidence. Nor was the 
statement reduced to writing so as to be in¬ 
admissible under S. 102, Criminal P. C. Even 
if the statement was taken as confession under 
S. 25, Evidence Act, S. 162, Criminal P. C. did 
not apply in ca9e9 of accused persons: A. I . 

R. 1927 Cal 17, Rel on. [P 711 C 1, 2) 

Santosh Kumar Pal for Sarat Chandra 

Jana —for Petitioner. 

Anil Chandra Ray Chaudliunj'- for 
the Crown. 

Judgment. —The petitioner in this 
case Tura Sardar has been convicted 
under S. 46, Excise Act, and sentenced 
to six months* rigorous imprisonment. 
He was also charged under S. 61, Excise 
Act read with S. 109, I.P.C., but no sen¬ 
tence was passed under that charge. 
This rule was granted on two grounds. 
The first is that any statement made by 
the co-accused Faizuddin, who was also 
convicted, to the Excise Inspector and 
Sub-Inspector is inadmissible under 

S. 25, Evidence Act. The second ground 
is that the District Magistrate has not 
in his judgment found all the facts ne¬ 
cessary to sustain the conviction. With 
regard to the second ground, it may be 
dismissed in a few words. The learned 
District Magistrate in a careful judg¬ 
ment has dealt with all the points taken 
in the grounds of appeal before him. In 
discussing the points he has entered 
sufficient findings of his own with re¬ 
gard to the points that require to be 
proved in support of the conviction. Ho 
says that Faizuddin said that on the 
approach of the Excise Officer the accu¬ 
sed ran away and he was caught s b° r ^y 
after in circumstances that showed that 
he had come hurriedly through mud. 
The learned Judge believed the witness 
Santosh and his evidence is enough to. 
conviot the accused of the offence 

charged. 
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As regards the first ground, Mr. Pal 
argues that an excise officer is a police 
officer within the meaning of S. 25, Evi¬ 
dence Act. The point may be arguable, 
bub so far as this Court is concerned it 
is now res integra. It has been held in 
several cases that he is not, in Harbhan - 
jan Sao v. Emperor (l), Rokuma’i v. 
Emperor (2) and Ah Foong Chinaman 
v. Emperor (3). Reference has been 
made to a Pull Bench decision of the 
Bombay High Court in Nanco Sheikh 
Ahmed v. Emperor (4). The learned 
Chief Justice giving the judgment of the 
Pull Bench at p. 93 of the report distin¬ 
guished the Calcutta case on the ground 
that Abkari law in Calcutta was differ¬ 
ent from that in Bombay and that the 
latter was more stringent than the 
former. This pomt is settled by autho¬ 
rities of this Court and as the law now 
stands an excise officer is nob a police 
officer within the meaning of S. 25, Evi¬ 
dence Act. As a branch of this ground 
Mr. Pal has also argued that under 
8. 74, Bengal Excise Act of 1909, an excise 
officer is a police officer within the 
meaning of S. 162, Criminal P. C. and 
any statement made to him cannot be 
proved against the accused. 

Under S. 74, Excise Act whenever an 
excise officer suspects the commission of 
an offence he is empowered to investi¬ 
gate it and in carrying on such investiga¬ 
tion the powers of a police officer under 
Ss. 160 to 170, Criminal P. C. have been 
conferred upon him. It may be reason¬ 
able bo argue that when the power of 
investigation under this section has 
been conferred upon an excise officer it 
must be taken to have been conferred 
with all the limitations which the law 
imposes. But in the present case the 
question does not arise. The statement 
objected to by Mr. Pal is the statement 
of Faizuddin the co-accused who said 
that as soon as the Excise Inspector 
came he said that a man had been with 
him who had run away. That is not a 
statement which was made in the course 
of the investigation held under Ss. 160 
bo 170, Criminal P. 0. Nor was that 
stat ement reduced in writing as to be 

(1) A.I.R. 19-27 Oil. 527*=102 1.0.547=28 
Or. L. J. 679=54 Oal .601. 

(2) [1917] 19 Or. L, J. 529=45 I. 0. 284. 

(8) [1918] 46 Oal. 411=20 Cr.L.J. 94=48 I. 0. 
604. 

<4) A. 1 , R. 1927 Bom. 4=99 I. 0. 380=28 Or. 
L. J. 122=51 Bom. 78 (P.B.). 
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made inadmissible under S. 162. Whati 
happened was that Faizuddin was arrest¬ 
ed on the spotand as soon as the Excise 
Inspector came there Faizuddin told 
him that there was a man with him 
who ran away. This is not a statement 
made to a police officer under the pro¬ 
visions of any section of the Criminal 
Procedure Code. Besides, if the state¬ 
ment is taken as a confession under 
S. 25 which apparently it is not, S. 162, 
Criminal P. C. does not apply in cases 
of accused persons: see the case of A?i- 
maddi v. Emperor (5). Both the grounds 
therefore fail and the rule is discharged. 

The petitioner must surrendet to his 
bail and serve out the remainder of the 
sentence. 

R.M./R.K . Rule discharged . 

(5) A. I. K. 1927 Cal. 17=99 I. 0. 227=29 Cr. 

L. J. 99=54 Cal. 237. 
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Cuming, J. 

Topzal Hossain —Accused—Petitioner. 

v. 

H. C. Hunt —Complainant—Opposite 

Party. 

Criminal Revn. No. 1399 of 1929, De¬ 
cided on 22nd January 1930, against 
order of Sub-Divisional Magistrate, 
Feni, D/- 25bh June 1929. 

(*) Criminal P. C., S. 260—Offence under 
S. 211, Penal Code cannot be tried summa¬ 
rily. 

An oflenoe falling under S. 211, Penal Code, 
oannot be tried summarily. [P 712 0 lj 

(b) Criminal P. C., S. 260—Offence not 
triable summarily, tried snmmarily—Higb 
Court set aside conviction. 

Whero an oflenoe as disolosed was not sum* 
mariiy triable and the Court adopted the sum¬ 
mary procedure tho High Court sot asido tho 

oonviotion and romandod the oo6e for rotrial. 

, . „ . „ . [P712C 1] 

(c) Penal Code, S. 211—False information 
to Superintendent of Police as to wrongful 
confinement of informant by police officer 
constitutes institution of criminal proceed* 
mgs. 

Lodging false information with Superinten¬ 
dent of Polioe that the informant and hie 
mother wore wrongfully oonfinod by a polico 
officer constitutes institution of criminal pro- 
ooodings within the meaning of S. 211. 

„ [P 712 0 1] 

Nurul Huq —for Petitioner. 

Debendra Ndrain Bhattacharji—tor 
Opposite Party, 

Judgment.— The petitioner in this 
case is found guilty in a summary trial 
on a oharge under S. 182,1. P. C., and 
was sentenced to pay a fine of Rs. 200. 
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The charge against him was that he 
gave false information to a certain pub¬ 
lic servant, the Superintendent of Police, 
that ho and his mother had been un¬ 
lawfully confined by a certain police 
officer and that money was extorted 
wrongly from them. Do has moved this 
Court and has obtained this Rule. 

The only ground which it is necessary 
for me to deal with is ground 3, namely 
that the offence falls under S. 211, 
I. P. C., and therefore not triable sum¬ 
marily. Mt. Bhattacharji who appears 
for the Crown admits himself that the 
case is an important one and that he 
would prefer that the accused should 
be, under the ordinary procedure, tried 
on a charge under S. 211. There is, I 
think, no question but that the charge 
against the petitioner does fall under 
S. 211, I. P. C. This point was decided 
by the decision of a Full Bench of this 
Court in the case of Karim Buksh v. 
Queen-Empress (l) where it was held 
that a person who sets the criminal law 
in motion by making a false charge to 
the police of a cognizable offence insti¬ 
tutes criminal proceedings within the 
meaning of S. 211, I. P. C. In this case 
the allegation against the petitioner is 
that he has made a false report to 
Mr. Hunt, the Superintendent of Police, 
that certain persons had wrongfully con¬ 
fined him and his mother. Now the 
wrongful confinement of the petitioner’s 
mother would fall under S. 312, I. P. C. 
S. 342 admittedly is a cognizable offence. 
Therefore it is clear that the present 
charge against the accused does fall 
under S. 211 and that therefore he 
should not have been tried summarily. 
I therefore set aside the conviction and 
sentence against the accused and order 
that the petitioner should be retried 
under S. 211, I. P. C., or any other sec¬ 
tion that may be applicable. 

In this view it is unnecessary to deal 
with the other grounds on which also 
the Rule was issued. The Rule is ac¬ 
cordingly made absolute. The fine if al¬ 
ready paid will be refunded. 

y.B./r.k. Rule made absolute. 


11 } 11690] 17 Cal. 574. 
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Jack and Panckridge, JJ. 

Hafezali Haidar —Accused — Appel- 
lant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 25 of 1930, De¬ 
cided on 25th July 1930. 

Criminal P. C., S., 367 and 423 (2)-Head 
of charges to jury enumerated only by sec¬ 
tions Before High Court can interfere 
with verdict on ground of insufficiency of 
record, misdirection and misunderstanding 
of law causing erroneous verdict must be 
proved. 

Although it is desirable that the record of 
heads of charges should indicate far more fully 
than mere enumeration of the numbers of the 
sections, in order to entitle the High Court to 
interfere with the verdict of the jury and sot it 
aside, it must be affirmatively proved that there 
has been misdirection and misunderstanding 
and the verdict is erroneous owing to misdirec¬ 
tion by Judge and misunderstanding on the 
part of the jury of the law as laid down by 
him : Cr. App. No. 248 of 1929 and 47 Cal. 
796, Ref. [P 713 c 1 ] 

Gregory and Sures Chandra Taluqdar 
—for Appellant. 

Debendra Nath Bhattacharjya and 
Kiron Mohan Sircar —for the Crown. 

Panckridge, J.— This is an appeal 
by one Hafezali Haidar who has been 
convicted by a verdict of a jury of 
offences punishable under Ss. 148 and 
326, I. P. C. 

The ground of appeal which has been 
urged before us is that the recording of 
the beads of the charge is insufficient 
and the criticism is based upon the fact 
that the beads of the charge do not re¬ 
veal the way in which the learned 
Sessions Judge explained the sections 
under which the accused has been 
charged. Nor the sections concerned 
with the exercise of the right of private 
defence on which the accused relied. 
In the heads of the charge there is a 
paragraph which runs as follows : 

"Sections 141, 142, 146 to 149, 319 to 322, 326, 
201, I. P. O , explained ; Ss. 96, 97, 99 to 106 
I. P. C. explained. Charges explained." 

The learned advocate appearing for 
the Crown concedes that it is highly 
desirable that the heads of the charge 
should indicate far more fully than has 
been done here what the learned Ses¬ 
sions Judge has said in his explanation 
of the law to the jury and there are 
many reported cases dealing with the 
form which record of the learned Ses¬ 
sions Judge’s direction on the law 
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should take. Among others we were 
referred to the observation of Sanderson, 
C. J., in the case of Easimuddin Nasya 
v. Emperor (1). But in spite of this the 
llearned advocate for the Crown argued 
that before we were justified, in sotting 
aside the verdict of the jury on the 
ground which I have indicated wo must 
be in a position to come to the conclu¬ 
sion under S. 423, sub-S. (2), Criminal 
P. C., that the verdict is erroneous 
owing to misdirection by the Judge or 
misunderstanding on the part of the jury 
!of the law as laid down by him, and he 
says that it is for the appellant to 
show affirmatively that there has been 
such misdirection or misunderstanding. 
He is supported in this contention by 
an unreported case decided by Graham 
and Lort-Williams, JJ., in Appeal No. 
248 of 1929 where the point urged here 
on behalf of the appellant was taken 
and the Court pointed out that in no 
case had the verdict of a jury been set 
aside solely on the ground that the 
heads of a charge were in the form with 
which we are dealing in the present 
case, and that in the opinion of the 
Court the provisions of sub-S. (2), S. 423, 
were effective to prevent a Court from 
interfering with the verdict of a jury 
on this ground alone. It is also pointed 
out on behalf of the Crown that, al¬ 
though we do not know exactly what 
the learned Judge said to the jury as to 
the right of private defence, yet in con¬ 
cluding his oharge he gave direction to 
the jury that, unless they were satisfied 
with the evidence of possession by the 
complainant’s party they were bound to 
acquit the accused, thereby leaving out 
of account the possibility of their right 
of private defence being exceeded. We 
do not think that there is any substance 
in the other criticism whioh has been 
directed against the charge and it seems 
to us that the learned Judge dealt with 
sufficient fullness with the inference 
whioh the jury were entitled to draw 
from tho failure to examine witnesses 
who in his opinion should have been 
examined. 

In the oircumstancos, we do not think 
that the present case is distinguishable 
from tho unreported oase to whioh we 
have already referred and we agree 
with the reasons given therein. 

(1) [1920} 47 Cal. 795=21 Or. L. J. 694 = 57 
1. 0. 984. 


The appeal is therefore dismissed. 
Jack, J.—I agree. 

v.b./r.k. Appeal dismissed. 
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SUHRAWARDY AND JACK, JJ. 

K. T. Tling —Applicant. 

v. 

I. N. Silas— Opposite Party. 

Criminal Revo. No. 857 of 1929, Deci¬ 
ded on 3lst July 1929, from order of 
Ch. Presy. Magistrate, Calcutta, D/- 
19th June 1929. 

Penal Code (1860), S. 290—Annoyance to 
members of single house is not public nui¬ 
sance. 

Per Jack, J .—To constitute a public nui- 
sanco as contemplated by S. 290, the anno- 
yauoe must actually bo caused to people in 
general occupying property in the vicinity. 
Consequently, because the residents of a single 
houso aro annoyed by tho noiso of a theatre, 
the house holder is not entitled to prosecuto 
unless ho can show that the noise annoys 
othor peoplo living in tho vicinitv : Soltau v. 
de Held, (1851) 2 Sim. (N.S.) 138 ; Allen v. 
Lloyd, (1802), 170 E. R. 691, Ref. ; A. I. R. 
1924 All. 194, Dist. (Suhrawardy, J., Dubi • 
tante). [P 714 0 l] 

S.N. Banerji, S. E. Sen and Satindra- 
nath Mukherji—ior Applicant. 

B. C. Chatterji and Manindra Nath 
Mukerji—ior Opposite Party. 

Jack, J. —The petitioner is one of 
the proprietors of tho Chinese Theatre 
Studio on Chittaranjan Avenue. He has 
been convicted under S. 290, I. P. C., of 
committing a pnbiio nuisance by the 
annoyance caused by the sounds made 
by his theatre band, in connexion with 
performances at the theatre from 12 
noon to 4 p. m. and 8 p. m. to midnight 
every day. 

The only ground for revision seriously 
urged is that the prosecution has failed 
to prove the existenoe of a public nui¬ 
sance inasmuch as it has not been 
shown that annoyance has been caused 
to the public or to the people in general 
who dwell or occupy property in the 
vicinity in accordance with the 'terms 
of S. 268, I. P. C. defining “publio nui¬ 
sance.” On this point tho finding of the 
learned Chief Presidency Magistrate is 
as follows : 

"It is suggested that this is not a publio but 
a private nuisance. Some Mahomedans have 
been called by the oomplalnant to help him 
over the difficulty. I doubt if their grievance is 
very genuine. I imagine they are less suscep¬ 
tible to noise. But, in the peculiar olronm- 
stanoes of this oaae, aa shown by tho plans, the 
oomplalnant and his tenants, represent sub- 
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stantially the public in general who dwell and 
occupy property in the vicinity. The complain¬ 
ant s house is at present the only substantially 
inhabited property in the neighbourhood. The 
rest is mostly open space, or covered by small 
huts. If thesa were occupied by buildings in- 
habited by people who would say they dii not 
mind the noise (e.g. t Chinese) the matter might; 
be different. But the accused has not called 
a single person living in the vicinity to con¬ 
tradict the evidence given by the prosecution." 

„ The learned Magistrate finds that: 

partly owing to the proximity of the theatre 
to the complainant’s building and partly o*ing 
to the unusual nature of the sounds which 
constitute Chinese music, the complainant and 
bis tenants have a genuine grievance." 

On tho findings, it appears that the 
only j arsons alfected are those occu- 
P>'ing the end of the complainant’s 
building next the theatre. Not more 
than seven or eight persons in all 
occupy these rooms. Of these four 
including the complainant, have been 
examined and say that they are an¬ 
noyed by the noiso from the theatre 
especially at night. The question then 
is whether tho annoyance of these few 
residents of a single'house is sufficient to 
show that tho noise made by tbe theatre 
band constitutes a public nuisance, i. e., 
whether it can he said to cause annoy¬ 
ance to the people in general who 
dwell or occupy property in the vicinity. 
There are practically no other people 
occupying property in the vicinity ex¬ 
cept the occupants of some hut3, the 
nearest of which is 30 or 40 yards from 
the front of the theatre. That the other 
people are affected I do not"believe on 
the evidence or findings of the Magis¬ 
trate. Taking it for granted that, at 
the time complained of, the noise was 
sufficiently loud'to seriously annoy the 
residents of the end rooms of the Silas 
building, which is built almost right 
agaiust the stage end 'of the theatre, it 
does not follow that it would necessarily 
cause annoyance to the residents of othor 
buildings in tho vicinity, except those 
very close to tho stage end of the 
theatre. But there are in fact no other 
people dwelling in the vicinity within 
unpleasant range of the noise or music 
of the band. In these circumstances 
the noiso can hardly be called a public 
nuisance. 

In the case of Soltau v. De Held (l), 
the Vice-Chancellor held that a peal of 

bells which caused a nuisance to tho 

__ __ _ 

(1) [1851] 2 Sim. (N.S.) 183=16 Jur. 326=21 
L. J. Ch. 153. 
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residents of the adjoining house could 
not he called a public nuisance. “If" 
he says, ’ 

"the thing complained cf is such that it is 
a great nuisance to those who are more imme¬ 
diately within the sphere of its operation’ but 
no nuisance or inconvenience whatever or is 
but advantageous or pleasurable to those who 
are more removed from it, it does not, I con¬ 
ceive, come within tho meaning of the term 
*‘publi3 nuisance.” 

It tho case of Alien v. Lloyd (2) it 
was held that the Doise made by a tin¬ 
man which was a nuisance to occupants 
of three sets of chambers of Clifford's 
Inn close by, did not constitute a public 
nuisance, not being sufficiently general 
in extent to support an indictment. 
This decision is authority for the con¬ 
tention that where only a very limited 
number are affected the nuisance does 
not amount to a public nuisance. 

The learned advocate for the prosecu¬ 
tion has referred the case of Lallu Ham 
v. Emperor (3). This was a case appa¬ 
rently under a Municipal Act affecting 
people passing along a public thorough¬ 
fare and has no application to the facts 
of the present case. It is not, in my 
opinion sufficient to say that the com¬ 
plainant and three or four of his tenant 
represent the people in general who oc¬ 
cupy property in the vicinity. To con¬ 
stitute a public nuisance as contemplates 
by S. 290 the annoyance must actu¬ 
ally be caused to people in general oo-j 
cupying property in the vicinity. Be¬ 
cause the residents of a single house 
are annoyed by tho noise of a theatre, 
the house holder is not entitled to pro¬ 
secute, unless he can show that the 
noise annoys other people living in the 
vicinity. There is not sufficient proof 
of this in the present case. I there¬ 
fore think that the conviction and sen¬ 
tence should be set aside, the accused 
acquitted and the fine if paid rofunded. 

Suhrawardy, J.—I agree with my 
learned brother, though not without 
some hesitation. It may be argued that 
the evidence falls short of establishing 
an indictable nuisance. 


v.b./r.k. 


Conviction set aside . 


(2) [1802] 4 Esp. 20-3=170 E. R. 691. 

(3) A. I. R. 1924 All. 194=77 I. O. 188=2o v,r. 

L. J. 332. 
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SUHRAWARDY AND COSTELLO, JJ. 

Anadi Lai Mukherjec and others 
Petitioners. 

v. 

Sukh Chani Mandal and others —Op¬ 
posite Parties. 

Criminal Revn. No. 788 of 1929, De¬ 
cided on 9th May 1930* 

Criminal P. C., S. 145 — Order under 
S. 145 presupposes Ihe existing likelihood 
of breach of peace. 

It is necessary for miking au ordar under 
S. 145 that the .Magistrate should bo satisfied 
at the time of drawing up the proceedings 
that there is then existing a likelihood of 
breach of tha peace arising from tho disputes 
between tho parties with regard to the land 
in question. The miking of an order, there¬ 
fore, some months after the report on which 
it was purported to be passed, cannot be 
supported. [P 716 0 1] 

Narendra Kumar Bose and Nalin 
Chandra —for Petitioners. 

K . N. Choudhury and Anilendra Nath 
Roy Choudhury —for Opposite Parties. 

Costello, J. —This is an application 
under S. 439, Criminal P. C., in respect 
of an order made by the Sub-Divisional 
Magistrate'of Satkhira on 22nd Decem¬ 
ber 1928 under the provisions of S. 145, 
Criminal P. C. The proceedings which 
eventually resulted in making that 
order were protracted to a most re¬ 
markable 3xtent. For it appears that 
the proceedings out of which the order 
finally emerged, began by a report made 
by the police to the Magistrate in 
question on 18th January of the year 
1926 when he reported that there was 
a likelihood of trouble between the con¬ 
tending parties who wore disputing pos¬ 
session to a certain plot of land. Ac¬ 
tually before that date some of the 
parties had been brought before a Court 
for tho purpose of being bound over 
under the terms of S. 107, Criminal 
P. C. These proceedings ultimately 
terminated. But apparently nothing 
more was done in respect of the 
proceedings under S. 145 until 9th 
June 1926 when they were dropped 
and fresh proceedings with amended 
boundaries with regard to the pro¬ 
perties were drawn up on 27th July 
1926 and the lands in dispute were then 
attached. The matter, as I have said, 
dragged on from that date until Decem¬ 
ber 1928. The real question which we 
bave to deoide is whether or not the 
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learned Magistrate was right in draw¬ 
ing up proceedings in July 1926 which 
were purported to be based on the 
police report of January 1926 and upon 
nothing else. 

It has been urged before us that it 
cannot rightly be said that in July 
1926 there was a likelihood of a breach 
of the peace between the contesting 
parties by reason of the situation as 
it had previously existed in January 
1926. We are not concerned with the 
question of the subsequent delay as 
between July 1926 and December 1928. 
Bub one cannot help remarking in pass¬ 
ing that this proceeding seems to have 
taken a course which never could have 
been contemplated by the terms of 
S. 145 which after all are designed to* 
secure that a 9tatus quo should be pre¬ 
served and a breach of the peace pre¬ 
vented as between the two disputing 
parties or sets of disputing parties pen¬ 
ding the time one side or the other 
should have recourse to a civil Court in 
order that their rights with regard to 
the land might be finally determined. 
It is to be borne in mind that by S. 145, 
sub-S. (1), the Magistrate of the class 
therein referred to is to make an order 
in writing if he is satisfied that a dis¬ 
pute likely to cause a breach of the 
peace exists concerning any land or 
water or the boundaries thereof. The* 
condition precedent for making an 
order of the kind contemplated is that 
a breach of the peace is likely. The 
meaning of the word “ likely” has been 
considered in a number of reported 
cases and on the whole the decisions 
indicate, I think, that the word “likely” 
indicates some degree of futurity though 
it has been said that the word “likely” 
does not mean imminent or immediately 
to happen. We may take it for the pur¬ 
pose of this section that the word 
likely ” is to be treated as if it is 
syuonymous with the word “probable.” 
In the present instance the police re¬ 
ported as far back as January 1926 that 
a breach of the peace was then likely 
or anticipated if no steps were taken,, 
and the matter was recorded by the 
Magistrate as one of emergency; in 
other words it was considered in Jan¬ 
uary 1926 that the matter was urgent*. 
So that the position was that in Jan¬ 
uary 1926 a dispute likely to cause & 
breach of the peace existed. I use the 
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word “ existed ” advisedly, because the 
word in the section is “exists.” That 
means that there must be a dispute in 
existence which i3 likely to cause a 
breach of the peace at the time when 
■the order is made. Now there is noth¬ 
ing to show that the state of affairs 
which existed in January 1926 3till ex¬ 
isted in July 1926 so far as it appears 
from the order which the Magistrate 
made some two years later. We there¬ 
fore think, from the actual wording of 
the section itself, that the making of 
an order some months after the report 
on which it was purported to be 
passed, cannot be supported. There are 
authorities for that view in cases which 
unfortunately we have not had the ad¬ 
vantage of seeing because the reports 
in which they appear are not available. 
Apparently it was held in 2 Criminal Law 
Review 85, which is cited in Aiyar’s Book 
of Criminal Procedure Code that if the 
circumstance was that there was danger 
in the past, proceedings based on a likeli¬ 
hood of a breach of the peace six 
months previous td the date of the pre¬ 
liminary order would be illegal. There 
is also another case Chhidilal reported 
tin 2 P. L. T. 650, where it appears 
to have been decided that proceedings 
cannot be started on the basis of a 
police report more than three months 
old, there being -no likelihood of a 
breach of the peace when the Magis¬ 
trate actually drew up the proceedings. 
Now that seems to me to be a reason¬ 
able interpretation to be put upon the 
terms of the section. It is necessary 
for making an order of this description 
that the Magistrate should be satisfied at 
the time of drawing up the proceedings 
that there is then existing a likelihood 
of breach of the peace arising from the 
disputes between the parties with re¬ 
gard to the land in question. 

Taking that view of the matter we 
think that this order of the Magistrate 
must be set aside. That will be with¬ 
out prejudice to the making of any fresh 
order if this or any other Magistrate 
is satisfied that there is a likelihood 
of any breach of the peace existing at 
the time when the matter comes before 
him. The rule is made absolute in these 
terms. 

Suhrawardy, J.—I agree. 

v.B./r.k. Rule made absolute. 


Legal Affairs v. Benozir 1930 
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Pearson and Jack, JJ. 

Superintendent ana Remembrancer 
of Legal Affairs, Bengal —Appellant. 

v. 

Benozir Ahmad — Accused — Respon¬ 
dent. 

Criminal Appeals N 03 . 455, 525, 543 
and 590 of 1929, Decided on 28th 
March 1930, from order of Ses3. Judge, 
Noakhali, D/- 18th May 1929. 

^Criminal P. C., S. 537 — Accused 
jointly tried under Penal Code Ss. 302 and 
304 and other sections—Jury constituted of 
seven persons only— Judge not considering 
whether it was not practicable to have 
jury of nine — Such constitution of jury 
is illegality not curable under S. 537 — No 
appeal against acquittal under Ss. 302 and 
304 is immaterial. 

Where accused are tried jointly under 
Ss. 302 and 301 and some other sections, Penal 
Code, and the jury is constituted only ot 
seven persons, the Judge speaking of nine as 
the required number, and never considering 
the question whether it was not practicable to 
have a jury of 9 persons, the jury is illegally 
constituted, and the illegality cannot bo. 
cured by S. 537, Criminal P. 0. The faot that 
no appeal was preferred against acquittal 
under Ss. 302 and 304 makes no difference. 
All the acoused are affeoted by the illegality s 
A. J. R % 1930 Cal. 60, Appl. [P 717 0 1] 

Jogesh Chandra Sinha % B. G. Chat • 
terjee , Suresh Ch . Talukdar and 
Mohendra Kumar Ghose — for Appel¬ 
lant. 

D % N. Bhattacharjee —for Respondent;. 

Judgment.—The nine accused in this 
case were charged with offences under 
Ss. 120B/395, 399, 402, I. P. C.also 
under Ss. 304/34 and-326/34 and 326/109 
in respect of the death of one 
Idris. In addition, two of the accused 
namely Shamsul Huda and Benozir 
Ahmad, were charged under S. 302 with 
the murder of one Harimohan Roy and 
another accused Oliulla with abet¬ 
ment of the murder. 

The jury found all the accused not 
guilty of the charges relating to the 
deaths of Idris and Harimohan. Six 
of the nine accused were found guilty 
under Ss. 120-B, 395, 399 and 402, in 
the case of Oliulla by a majority of 4 
to 3, and in the case of the other five 
unanimously. Benozir Ahmad was 
found not guilty and acquitted also of 
the charges under those sections by a 
majority of 5 to 2. In the case of Beno¬ 
zir Ahmad the Government has ap¬ 
pealed .against ‘his aoquittal of the 
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charges under Ss. 120-B/395, 399 and 
402 and the accused who have been 
convicted have appealed against their 
conviction. 

It is argued first of all that the trial 
has been vitiated owing to the defec¬ 
tive constitution of the jury, which 
consisted of only seven persons. Only 
fourteen jurors were summoned in the 
case, of whom six were absent when 
called, one was exempted and one dis¬ 
charged on objection, leaving therefore 
six empanelled without objection. An¬ 
other person who was on the list of 
special jurors and happened to be pres¬ 
ent in Court was taken in “ to com¬ 
plete the number of seven. ” From the 
record it would appear that the learned 
;Judge never applied his mind to the 
[question whether nine jurors were not 
required under the provisions of S. 274 
Criminal P. C. He speaks of seven as 
being the required number. ” It does 
not appear anywhere that it was not 
practicable to have a jury of nine per¬ 
sons, or that the Judge ever took that 
question into consideration. The re¬ 
sult is that the trial has been held with 
'a jury illegally constituted, and this 
has been utilized as a ground of appeal 
nob only by the accused appellants but 
by the Crown appellant. It is true 
that the Crown is nob appealing in so 
far as the acquittal was on the charges 
'under Ss. 302 and 304,1. P. C., but that 
can make no difference to the illegality 
of the trial, and as the accused were 
tried jointly they are all affected by 
the illegality. He thinks it is clear 
that this is not a class of illegality 
which can be treated os curable under 
S. 537, Criminal P. C. It is a case 
where we think that the principle' of 
Dwarika Malo v. Emperor (1) must be 
applied. 

We accordingly allow the appeals. 
■Lhe verdict of acquittal in Benozir's 
case is reversed and we direct that he 
be retried. In the case of the accused 
appellants we reverse the findings and 
sentences and direct that they be re¬ 
tried. The retrial in all oases will be 

5%!?®'V° th0 charges under Ss. 120- 
B/395, 399 and 402, I. P. C. 

The accused Benozir Ahmad who is 
now on bail will remain on the same 


bail until further orders of the Ses¬ 
sions Judge. 

S.n./r.K. Retrial ordered . 


M A ‘' ]R - 1980 Oal. 60=*19S0 Cr. 0. 12= 
}** *• 219=31 Cr. L. J. 377=56 .(Jal. 
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SUHRAWARDY AND COSTELLO, JJ. 

Rahim Bux Sarkar — Accused — 
Appellant. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 577 of 1929, Do- 
cided on 16th April 1930, from order of 
Soss-Judge, Pabna, D/- 27th June 1929. 

(a) Criminal P. C„ Ss. 234 and 222 (2)— 
Charge under S. 408, Penal Code, specify¬ 
ing gross sums as also items misappropria¬ 
ted in one year is good charge. 

Where an accused person is charged under 
S. 40S, I.P.C., with having commitfcod criminal 
breach of trust in respect of a gross sum of 
money misappropriated by him within the 
period of one year and the charge not only 
specifies the gross sum taken and the dates 
between which it was taken, but also seta out 
the items oompoaing suoh gross 6 um giving 
the dates and ttie amounts alleged to havo been 
misappropriated, the charge comes within the 
provisions of Cl. (2), S. 222, Criminal P. C.* 
and that if by specifying the items composing 
the gro3s sums the oharge went beyond what 
was necessary instead of prejudioially affect¬ 
ing the accused it is to that extent favourable 
to the accused : 81 Cal. 928, Foll % ; 24 All. 254 • 
2D Mad. 553 and 83 All. 96, Ref. [P 719 0 lj 

(b) Criminal P. C,, S. 303—Offence under 
S. 408, Penal Code—Wrong charge to jury 
on items held not prejudicial. 

Where in his oharge to the jury in a trial 
for an offence under 9. 409, I. P. O., with, 
regard to a gross sum said to havo been mis¬ 
appropriated within a year, and composed of 
items more than threo in numbor, the Judge 
instead of inviting verdiot in respoct of chare* 
under 3, 40S asked the jnry to give thoir vor- 
diot in respect of the oharge as laid against the 
accused on tho several items and the jury re¬ 
turned a verdict of guilty as regards some of tho 
items only and not guilty as regards oshers and 
the Juago convicted tho acoused uudor 8 . 40S. 

Held : that though the form in whioh ver¬ 
dict was asked for and expressed was wrong 
proper form being simply to ask jury their" 
verdict in respoot of an offence under S. 409 
the defeofc was one of form and did not pro" 
judicially afTeob the aooused. (P 719 q 3 ] 

A. K. Fazutu.1 Hug and Jogesh Chan- 
dra Sinha —for Appellant. 

B. M. Sen —for the Crown. 

Costello, J.—In this ease the appel¬ 
lant Rahim Bux Sarkar was charged 
under S. 408. I. P. C.. for having com¬ 
mitted onminal breaoh of trust as a. 
servant and he was sentenced to four 
years rigorous imprisonment and to 
pay a fine of Rs. 1,000 in default of 
payment of whioh he was to undergo a 
further term of one year’s imprison- 
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ment. The main point urged before us 
is that the form of the charge is bad in 
law as being contrary to the provisions 
of S. 234, Criminal P. C. The facts are 
that the accused had been employed 
as a supervisor under the Pabna Central 
Bank to which there were affiliated 
various rural co-operative societies in 
police stations Pabna and Sujanagar 
and the charge against him is that bet¬ 
ween November 1925 and October 1926 
he at various places within the jurisdic¬ 
tion of the police stations at Pabna and 
Sujanagar, being a servant in the em¬ 
ployment of the Pabna Central Co-ope¬ 
rative Bank, Ltd. and being entrusted 
as such servant with the duty of reali¬ 
sing for and crediting to the said bank 
tno debts due to the said bank from 
various co-operative societies within 
the said jurisdiction committed criminal 
breach of trust in respect of 
Rs. 7,745-12-0 which he realized from 
rural societies on behalf of the said 
Central Bank in various sums as shown 
in some 38 exhibits and that he wrongly 
misappropriated the same without credi¬ 
ting the said amounts to the Pabna 
Central Bank. It appears that on the 
report of an auditor by name Bbhujanga 
Bhusan Maitra dated 25th December 
1926 the police took up the case but the 
accused was not to be found until 26th 
November 1928 when he was arrested in 
'Caloutta. The defence put forward was 
that the whole matter was a false pro¬ 
secution, that he never had any written 
-or verbal directions that he should re¬ 
alize money from the village societies 
and credit the same to the Central 
Bank, that the exhibits on which the 
prosecution was based were all forged 
and that the secretaries of the rural 
societies combined against him because 
he enforced certain duties on them. He 
explained his disappearance by saying 
that he had gone to Calcutta by reason 
of some illness. The objection taken by 
Mr. Huq is, as I have already stated, to 
the form of the charge and that is the 
-fact that the prosecution specified not 
only the gross sum said to have been 
misappropriated but also the items of 
which that sum was made up. Mr. Huq 
argues that S. 234, Criminal P. C., con¬ 
trols the provision of S. 222. S. 234 
provides: 

“ When a person is accused of more offonoes 
vthan one of the same kind committed within 


the space of 12 months from the first to the 
last of suoh ofiences, whether in respect of the 
same person or not, he may be charged with 
and tried at one trial, for any number of them 
not exceeding three. 1 ' 

It is to be observed that that section 
relates to a number of offences of the 
same kind whether charged in respeot 
of the same person or not, whereas 
S. 222 relates specifically to a charge of 
the kind with which we are now con¬ 
cerned. The object of that section is to 
ensure that the accused may have as 
full particulars as possible of the accu¬ 
sations made against him ; and in sub- 
S. (l) it provides that the charge shall 
contain such particulars as to the time 
and place of the alleged offence, and the 
person (if any) against whom or the 
thing (if any) in respect of which it 
was committed as are reasonably suffi¬ 
cient to give the accused notice of the 
matter with which he is charged. To 
put the matter in other words, it pro¬ 
vides that all reasonable information 
shall be given as to enable the accused 
person to know the nature of the charges 
he has to answer. Sub-S. (2), which is 
the one material in the present case, 
in a sense is a qualification of the gene¬ 
ral proposition contained in sub-S. (l) 
because it says that when the accused 
is charged with criminal breaoh of 
trust or dishonest misappropriation 
of money, it shall be sufficient to 
specify the gross sum in respect of 
which the offence is alleged to 
have been committed and the dates 
between which the offence is alleged to 
have been committed, without specify¬ 
ing particular items or exact dates and 
the charge so framed shall be deemed to 
be a charge of one offence within the 
meaning of S. 234. It is obvious from 
the language of that section that in a 
case of charge of the character men¬ 
tioned in the subsection the necessity 
for particularity is cut down in that it 
provides that it is sufficient for the pro¬ 
secution merely to specify the lumpsum 
without stating the particular items ot 
which it is made up, provided that the 
lump sum is said to have been mis¬ 
appropriated within the space of one 
year. In the case now before us the 
prosecution 'so far from confining them¬ 
selves to their exact rights as given in 
the subsection went out of their way 
give more than what the subsection 
requires. That is to say, not only was 
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the gross sum specified but also the 
several items of which it is composed. 
Mr. Huq argues that that was an em* 
barrassment and would prejudice the 
accused. It is obvious that so far from 
that being the case, the giving of parti¬ 
culars was an advantage to the accused 
and not the reverse. This matter has 
been before this Court on previous occa¬ 
sion and it was not really open to argu¬ 
ment. The c*se of Samirudiin Sarkar 
v. Ntbaran Chandra Gh)$e (l) is exactly 
in point. The hoad-noto is as follows: 

“Where an accusal p 2 rson was charged 
uudor S. 408, Pooal Codo with having com¬ 
mitted criminal breach of trust ia resp?ct of 
a gross sum of money misappropriat'd by him 
within the period of ouo year and tho charge 
not only specified tho gross sum taken and the 
dates between which it was taken, but also set 
out tho items 22, in number composing such 
gross sum giving tho dates and tho amount 
illegod to have boon misappropriated on each 
date : Held, that tho ebargo came within the 
provisions of Cl. 2, S. 222, Criminal P. C., and 
that by specifying tho items composing tho 
gross sum the charge went beyond what was 
necessary and was to th.Ucxtont favourable to 
tno accused.” 


This case followed the previous cast 
of Emperor v. Gulzari Lai (2). Th« 
matter has not only been* considerec 
by this Court but has also come befori 
other High Courts. In 1906 in the cas< 
of Thoma. v Emperor (3) it was hole 
that S. 222, Criminal P. C., does no 
a PPly only to cases where there is * 
general deficiency and the prosecutior 
is unable to speoify the particular item: 
of the deficiency but also tho case! 
whore the items may be, but are not 
specified. In other words, if the prose 
outton are in a position to specify th< 
items which show exactly how the «ros‘ 
sum is made up, they can either content 
themselves by putting the gross smr 
without any further detail or they cac 
if they wish go beyond what tho sec¬ 
tion requires them to do and specify the 
items of which the amount is composed 
lb has been pointed out by the Court in 
the case just mentioned that 

if the legislature intended only to apply S 2->2 

a 0 n°aZ„:f ere VS* is * «••"»! doaoienoy in 
an account and the prosocutlon is unable* to 

Uconld h° Par f ti0Q !f r 0i thQ dofioionoy 

ii2xi d .i” a /°?. ad apt w ° rds ,n "hioh to 

= S8 the intent,on. The words used do not 
contain any snch limitation and we are not 

whiohfJ 11 ! reading lnt ° the seotion a limitation 
whioh its language will not support.” 

[1904] 31 C»l. S28=8 0. W. N 807 

l»l 24 A11, 254 =(1S02) A. W. N 44 

(3) [1906] 29 Mad. 558=5 Or. L. J. 133. 


• The same point was before the Alla¬ 
habad High Courb in 1910 in the case of 
Emperor v. Ibrahim Khan (4) where a 
similar decision was arrived ab. Ib 
seom3 to us therefore that the point 
raised by Mr. Huq is not open to ques¬ 
tion. 

In this particular case it is to be 
regretted that the learned Judge pub 
his judgment in the form in which we 
find it. He had previously asked the 
jury what their verdicb was in these 
terms: 

“Whit is your verdict in rosp?ct of the 
charge UQ l.*r S. 103, I. P. C., and Uid agiinst 
tae accord on the 33 items set forth in the 
charge 

Thereupon the foreman said: 

'Our u linimom verdict is thit the ao?used 
is n t guilty in r sp:ct of 3 itf'ras viz.. Exs. 25 
(Gj t 2o(7) and 25 (S), but that he is guilty 
under 3. 40S, I. P. 0., in respect of tho remain¬ 
ing 35 items" 

And then the learned Judge in passing 
the sentence in respect of the 35 items 
which he mentioned says: 

iriQ Ibrahim is convictod under 

o. 4u?, X. P. 0., and sentenced to rigorous im¬ 
prisonment for four years. The acoused stands 
acquitted io rcspiot of the 3 items Ers. 25 (6), 
25 (7) and 25 (8j. M 

The form in whioh that was expressed 
seems to suggest that the misappropria¬ 
tion of each item constituted a separate 
offence. It is perhaps by reason of that 
that Mr. Huq was able to light upon 
what might be a good point of attack 
in this appeal. At first sight that may 
seem to be covered by S. 234. But it is 
obvious from an examination of the 
whole case that that is merely a ques¬ 
tion of form aud not of substance be- 
cause the charge against the accused 
was primarily of misappropriation of 
the total sum of Rs. 7,745.12-0. The 
right way of looking at it is that the 
prosecution charged him with having 
misappropriated a specified sum of 
money ft wouid have been sufficient 
tor the Judge to have asked the jury 
what is your verdict in respect of the 
charge under S. 408 ? Is the acoused 
guilty or not,” without requiring the 
jury to specify the items for whioh they 

convicted him. However it is clear to 
us that it in no way prejudiced the 
accused; and we are satisfied that there 
is nothing in the suggestion made. The 
summing up is perfectly dear and quite 


(4) [1911] 33 All. 36=11 Or. L. J. 442=7 
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intelligible to the jury. That bemg so, 
this appeal must be dismissed. 
Suhrawardy, J. —I agree. 

V.B./u.K. Appeal dismissed. 
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Cuming, J. 

Abdul Sattar — Petitioner. 

v. 

Moti Bibi— Opposite Party. 

Criminal Rovu. No. 1622 of 1929, 
Decided on 30th January 1930. 

(a) Penal Code, S. 448—Entry by decree- 

holder accompanied by officer of Court in 

execution of decree for possession is not 
criminal trespass. 

Entry iafco a house by -a dacree-hoMer ao- 
companiol by officers of the Court deputed to 
make over possession of the house does not 
constitute an offjnco of criminal trespass. 

(b) Penal Code, S. 323 —Removing by 
force a person other than judgment-debtor 
in decree for ejectment and possesiion is 
assault within meaning of S. 323. 

Removing by force a person other than a 
parson against whom a decree for ejectment 
from house and possession is obtained, is 
punishable under S. 323, I. P. 0. [P <20 C -J 

N. K. Bose aDd Nurul Huq Chow- 
dhury —for Petitioners. 

N. N. Bosc—ior Opposite Party. 

Judgment. —In the case out of 
which this rule arises the petitioners 
Abdul Sattar and Abiul Hamid have 
been convicted under S. 448 and S. 323, 
I. P. C., and sentenced under S. 448 to 
pay a fine of Rs. 250 each. No separate 
sentence was passed with regard to the 
conviction under S. 323, I. P- C. The 
case for the prosecution was that the 
two petitioners went with a Naib 
Nazir of the civil Court and some 
peons to execute a decree for ejectment 
from a house in Dacca which they had 
obtained against their sisters husband 
Muhammad Ali. On their arrival the 
delivery of possession was opposed by 
the complainant in the case on the 
ground that the house belongs to her 
and that she was not a Party to b £ 0 
decree. It is alleged that in the 
absence of Mohammad All the com¬ 
plainant’s husband, the P 0blb ‘° no ™ 
and other persons forcibly dragged J£e 
complainant out of the house The 
case for the defence was that they 
went to execute the civil Court f ecr ®® 
and that they had not assaulted the 

“Sffilrt. as found by both the 
lower Courts it is quite clear that the 


conviction under S. 448, I. P. C., cannot 
stand. It is clear from the facts found 
that the two petitioners went to the 
house with civil Court officers and 
entered the house not for the purpose 
of intimidating, insulting or annoying 
any person or to commit any offence, 
but to execute a civil Court decree 
which they had obtained against one 
of the occupants of the house. It does 
not seem to be suggested that the 
decree was obtained by fraud. The 
Naib Nazir had to make over possession 
to them, and to do that they could 
enter the house with him as they did 
and receive possession from him. In 
such circumstluces no conviction for 
criminal trespass can possibly stand. 

So far as regards the charge of as¬ 
sault is concerned the learned Judge 
has found that the petitioners dragged 
the complainant who happens to be 
their sister out of the house. O. 2L 

R. 35, provides that 

“ whore a decree is for the delivory of any 
immovable prop?rcy, possession thereof shall 
b? delivered to the party to whom it hi9 been 
adjudged or to 9uch person as he may appoiat 
to receive delivery on his bihalf, and, if neces¬ 
sary by removing any person bound by the 
deoreo who refuses to vaoato the property.' 

The complainant was not a party to 
tho decree and therefore the two peti¬ 
tioners were not entitled to foroibly re* 
movo her. The proper procedure so far 
as she was concerned no doubt would 
have been by way of an application 
under O. 21. R. 98; therefore by forcibly 
removing tho complainant from the 
house they were clearly guilty of assault. 
The conviction under S. 323, I. P. 
must therefore stand. As far as can be 
understood from the evidence the as¬ 
sault was not a very serious one. No 
doubt she alleged that they kicked her 
and beat her. The learned Judge found 
that they merely removed her forcibly 
from the house. I think the ends of 
justice will be met by sentencing the 
petitioners to pay a fine of Rs. 20 each 
under S. 323, I. P. C., and I order 

accordingly. In default of payment ol 
fines they will undergo simple »n>P r » 300 - 
mont for one week. The fines if real¬ 
ized, will be given to the complainant 

“ and sentences nnder 

S. 448.1.P.O., are sot ftsido and the 
fi „es, .paid, -t fc— ^ 



1930 Purna Chandra v. Sheikh Dhalu Calcutta 721 


A. I. R. 1930 Calcutta 721 (1) 

Page and Patterson, JJ. 

( Mt.)Radharani Dassaya —Appellant. 

v. 

Purna Chandra Sarkar —Respondent. 

Appeal No. 1481 of 1929, Decided on 
10th July 1929. 

(a) Civil P. C., S. 80—-Suit againtt recei¬ 
ver for accounts is not maintainable with¬ 
out notice. 

No suit for accounts against a receiver ap¬ 
pointed by the Court can be maintained with¬ 
out service of the notioe as contemplated by 
S. 80: 53 I.C. 747; A.I.R. 1924 Cal . 145 and 41 
Mad. 792, Foil. [P 721 C 1] 

(b) Civil P. C., O. 6, R. 17—Plaint cannot 
be amended in second appeal. 

Plaintiff asked lor permission in second ap¬ 
peal to amend the plaint by converting a suit 
for accounts against a receiver into a suit for 
damages for conversion. 

Held: that it was neither right nor reason¬ 
able to allow the amendment at such a late 
stago of the proceedings. [P 721 C 1] 

Gunada Ch. Sen, Prakash Ch. Pakrasi 
and H. K. Pramanick —for Appellant. 

Upendra Lai Boy and Subodh Chandra 
Roy Choudhury —for Respondent. 

Page, J.—In my opinion this is a 
clear case. The only question is whe¬ 
ther this suit is one which mast fail 
beoause there was failure to give notice 
as provided in S. 80, Civil P. C. The 
suit was brought against a receiver ap¬ 
pointed by the Court, and on referring 
to the prayers set out in para. 17 of the 
plaint it is clear that the suit is one for 
accounts. It is not a suit for damages 
for conversion. Under those circum¬ 
stances, in my opinion, the case is gov- 
erned by the rulings in Beni Madhab 
Sukul v. Upendra Chandra Singha (1), 
Dakshina Banjan Ghose v. Omar Chand 
Osival (2), and Koti Beddi v. P. Sub. 
biah (3). The learned advocate for the 
appellants urged that in any event they 
might be given an opportunity to amend 
their plaint so that they might convert 
the suit into one for damages for con¬ 
version. In my opinion it would not be 
right or reasonable at this stage to 
allow such an amendment of the pro¬ 
ceedings. In my opinion the decree ap¬ 
pealed from was correct and the appeal 
should be dismissed with costs. 

Patterson, J.—I agree. 

K.N./r.K. Appeal dismissed. 

Tl) [1930] 63 I.C. 747. ' 

2 M2 B ‘ 1924 Cal ‘ 145=75 T * C * 173 =30 Cal. 

0) [1918] 41 Mad. 792=46 1.0. 86. 

1930 C/91 


* A. I. R. 1930 Calcutta 721 (2) 

SUHRAWARDY AND COSTELLO, JJ. 

Puma Chandra Dutla and ethers — 
Petitioners. 


v. 

Sheikh Dhalu —Opposite Party. 

Civil Revn. No. 20 of 1929, Decided on 
9th May 1930, from appellate order of 
District Judge, Dacca. 

$ (a) Criminal P. C. (5 of 1898). S. 439 
— Revilion againtt order under Sa. 476, 476- 
A and 476-B, by civil Court does not lie 
under S. 439 — In such matters High Court 
con only interfere under Civil P. C.(5of 
1908J, S. 115 or Government of India Act 
(1919), S. 107. 


Bovisioa application -against order passed 
under Ss. 476, 47C-A and 476-B, Criminal 1-. 
C., by civil Court does not lie under S. 439 of 
the Code as it is not a matter connected with 
any proceedings be*ore any inferior crimiual 
Court within the moaning of S. 495 of the same 
Code. In such matters tho High Court can 
only interfere under S. 115, Civil P. C., or S. 
107, Government of India Act, and the order 
can therefore only be challenged for wrong, 
illegal or irregular exercise of jurisdiction : 40 
Cal, 477, Rel, on. [P 722 C 2] 

(b) Criminal P. C. (as amended by Act 

• 18 ? f A 9 c 2 ? , *, S J 47 .f “ Word * “• ucl * Court" 
m b. 476 include successor to office." 

A Court of law does not consist of tho parfci- 
oular individual or individuals who mav be 
presiding ovor the proceedings therein at any 
particular moment but it i9 a permanent insti¬ 
tution and therefore any judicial officer who 
aits in the Court ia just as competent to deal 
with the matters coming before the Court as 
any other incumbont of tho offioe. Therefore 
the words “suoh Court" in S. 470 includes the 
successor of the office : 10 I. C. 66 ; A. I. R 
1922 Lali. 479 and A. J. R. 1925 Rang. 195, Rel. 

fP 720 C 21 

. ^ i c > Crim l nal C. (a* amended by Act 
18 of 1923), S. 476 — ll is not prudent in 
every case to hold preliminary enquiry be- 
tore making complaint under S. 476. 

In etoh individual case the Court has to de- 
olde whether in tho Interests cf justice a preli¬ 
minary investigation is necessary. In a case 
where an offence has been committed outside 
tbo Uourt and not in the presenco of tho Judgo 
it would certainly be judicious if not incum¬ 
bent upon tho Court to hold a preliminary en¬ 
quiry in order to find out for itself whether 
suoh an offence was roally committed. But 
where an offence is committed in the presenco 
of the Court or from a perusal of the reoord, it 
is of opinion that it is necessary jn the inter- 
eats of justice that a further enquiry into the 
matter should be made in the criminal Court 
it may mako a complaint to that effect to the 
nearest Magistrate without making any preli¬ 
minary enquiry. But it .cannot belaid down 
as a proposition of law that in every case it ia 
prudent to hold a preliminary enquiry bolore 

ran«t'l»* , nS 8il *t Under S ‘ ‘ 476 * Eacl » cas <> 
must be judged on its own facts and there may 

thi Vtl® . where wising authority maw 
think that an notion under §. 476 was too has- 
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tily taken and that there Bhould be further in¬ 
vestigation in the matter : 20 Cal. 349 ; 10 I. 
C. 66 ; 37 Cal. 642 ; 37 I. C. 469, Rel. on. ; 
A.I.R. 1930 Cal. 2S2, Dlss. from. [P 724 C 1] 

(d) Criminal P. C. (a« amended by Act 
18 of 1923;, S. 476 — S. 476 contemplates 
action on part of Court of its own initiative 
and it cannot be held that because applica¬ 
tion is made irregularly that of itself debars 
Court from taking action in the matter. 

Per Costello , /.—Under the wordings of S. 476 
there is no restriction made as to the person 
or persons by whom an application can be 
made to the Court and therefore even if the 
pleader is in one sense an unauthorized person, 
he is nonetheless competent to make an appli¬ 
cation to the Court if he chooses. Ho does 
nothing more than to bring the matter to the 
attention of the Court. The section definitely 
contemplates action on the part of the Court of 
its own initiative and it cannot be held that 
because the application is made irregularly that 
of itself debars the Court from acting in the 
matter at all. [P 727 C 1] 

(e) Criminal P. C. (as amended by Act 18 
of 1923), S. 476—Matters under S. 476 can¬ 
not be held to be mainly matters inter 
partes. 

Per Costello , /.—It is very much to be depre¬ 
cated that the idea should beoome prevalent 
that matters under S. 476 are mainly matters 
inter partes. Whether a matter of this kind 
comes before a Court upon a complaint or whe¬ 
ther the Court acts of its own motion, the 
Court ought to deal with it not so much as a 
piece of litigation between private parties but 
as a matter of public duty undertaken for the 
purpose of vindicating and ensuring the purity 
of the administration and public justice. 

[P 727 C 1, 2] 

(f) Criminal P. C., Ss. 476 and 439—Dis¬ 
cretion about withholding enquiry should 
not ordinarily be interfered with. 

Per Costello , /.—The High Court ought to be 
reluctant to interfere with the Court's discre¬ 
tion to hold or not to hold an_enquiry before 
making a complaint under S. 476. [P 727 C 2] 

(g) Civil P. C..(5 of 1908), O. 3, R. 4 - 

Vakalatnama. 

Per Suhrawardy, /.—Vakalatnama filed in a 
suit remains in force in all the different stages 
of the case. [P 724 C 2] 

Carnell , Nanda Gopal Banerjee and 
Gopal Chandra Mukherjee — for Peti¬ 
tioners. 

Sures Chandra Talukdar and Sachin - 
dra Kumar Roy—tor Opposite Party. 

Suhrawardy, J.—This is an applica¬ 
tion in revision by six persons against 
an appellate order of the District Judge 
of Dacca affirming an order of the Mun- 
sif of that place passed under S. 476, 
Criminal P. C., lodging a complaint 
against the petitioners under Ss. 209'and 
120-B, I. P. C„ and Ss. 2L0 and 511 and 
120-B, I. P. C. Before proceeding to deal 
with the merits of the case I should 
like to make one observation with re¬ 
gard to the scope of the rule issued by 


this Court. This application in revision 
does not lie under S. 439, Criminal P. C., 
inasmuch as it is not a matter, con- 
nected with any proceedings before any 
inferior criminal Court within the mean¬ 
ing of S. 435, Criminal 'P. C. By an 
order made by the Chief Justice the 
Bench taking criminal matters is autho¬ 
rized to receive and hear appeals and 
revision applications against orders 
passed under Ss. 476, 476-A and 476-B, 
Criminal P. C., by civil Courts. If the 
revision application is not entertainable 
under S. 439, Criminal P. C., in such 
matters this Court can only interfere 
under S. 115, Civil P. C., or S. 107, 
Government of India Act : Emperor v. 
Ear Prasad Das (l). This rule being 
under S. 115, Civil P. C., is very much 
limited in its 9Cope and we have not the 
freedom which we generally assume in 
dealing with criminal matters under 
S. 439, Criminal P. C. The order of the 
lower Court passed in appeal under 
S. 476-B, therefore can only be challenged 
for wrong, illegal or irregular exercise 
of jurisdiction. I refer to this matter 
as this feature of these cases is not 
generally kept in view when dealing 
with them along with cases under S. 
439, Criminal P. C. 

The facts out of which this matter 
arises are that the first petitioner Purna 
brought a suit for money against the 
opposite party Dhalu in the Munsif’s 
Court at Dacca. The other petitioners 
were examined as witnesses in the case. 
The Munsif who heard the suit was of 
opinion that the bond on which the suit 
was brought wa3 a forgery. An appli¬ 
cation wa 3 made by Dhalu inviting the 
Munsif who had disposed of the suit to 
take action under S. 476, Criminal P. C. 
The Munsif refused to pass any final 
order on that application on the ground 
that an appeal was then pending from 
his decree. After the disposal of the ap¬ 
peal affirming the decree of the trial 
Court that the bond was a forgery Dhalu 
again applied to the successor of the 
Munsif who had disposed of the salt lor 
action under S. 476, Criminal P. C. The 
learned Munsif apparently went through 
the record of the case and made a com¬ 
plaint under S. 476, Criminal P. C. On 
appeal that order was affirmed by the 

District Judge,___■ 

( 1 ) [1913] 40 Cal. 477=19 A-0- 197 “ U Or. L.J. 

197. . 
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Mr. Camel 1 who appears forthe peti¬ 
tioners has urged three points not one of 
which in my judgment is a point covered 
by S. 115, Civil P. C. The first point 
which has been strenuously pressed 
is that the Munsif not being the officer 
who had decided the suit should have 
held a further enquiry into this matter 
before making a complaint under S. 476, 
Criminal P. C. The section itself does 
not show that a further enquiry before 
making a complaint is imperative under 
the law. The section as it originally stood 

before its amendment in 1923 read : 

“ After making any preliminary enquiry 
that may be necessary." 

These words even were construed as 
making it discretionary with the Court 
to hold or not to hold an enquiry before 
making a complaint : Chowdhuri Maho» 
med Izharul Huq v. Queen Empress (2). 
The law has now been made clearer by 
the amendment of 1923 and the section 


now reads as : 

"after suoh preliminary enquiry, if any, as it 
thinks necOBsary." 

So that as a matter 'of law the Court 
is not bound to .make any enquiry be¬ 
fore making a complaint. But it is 
argued that in a case when the officer 
making the complaint is not the officer 

who has decided the case : 

“ It is prudent that he -should make an en¬ 
quiry." 

That of course is not a question which 
comes within the purview of S. 115, 
Civil P. C. Reliance has been placed on 
some observations made in the judg¬ 
ment in Sarat Chandra Bhattacharji v. 
Hari Charan Dey (3). The facts of that 
case were that after the suit was dis¬ 
missed and tho order of dismissal upheld 
by the High Court one of the defendants 
applied to the Munsif who bad tried the 
suit for action under S. 476, Criminal 
P. C. That application was dismissed. 
Another defendant, a week after, made a 
similar application and that application 
wa9 granted by the Munsif, On appeal 
the learned District Judge summarily 
rejected it under S. 41, R. 11, Civil P. 
C. Against that order of the appellate 
Court a rule was obtained from this Court. 
It was held that the Distriot Judge was 
not right in summarily rejecting the ap¬ 
peal under 0.41, R. 2, Civil P.C., but that 
he should have heard it under S. 476-B, 
Criminal P. C. After disposing of the 

fa) [1898] 20 Cal. 849. 

■ (8) A.I.B. 1980 Cal. 282=1980 Or. 0. 362. 


case on this ground the learned Judges 
went into the merits of the case and 
they were of opinion that the order 
made by the Munsif for an enquiry by 
the criminal Court against the peti¬ 
tioner was not justified on the facts of 
the case, and they accordingly set aside 
the complaint made by the Munsif. I 
take it that when a matter comes up to 
this Court and this Court thinks that 
in the interest of justice the order of 
the lower Court should be set aside it 
can do so in its supervising jurisdic¬ 
tion. But in the judgment of that case 
some observations have been made 
which seems to me to be in the nature 
of obiter dicta and from which I most 
respectfully dissent. It is there said : 

"It is true that under the provisions of S. 
476, Criminal P. C., a preliminary enquiry 
may not be legally necessary. But it has 
been laid down ever since the enactment of 
the present S. 476, Criminal P. C., that al¬ 
though a preliminary enquiry may not bo 
legally neoessary it should in oommon pru¬ 
dence be held by every Court before it passes 
au order under S. 476, Criminal P. C. That, 
as we understand, is the present case law in 
this Court." 

We asked Mr. Camell to place before 
us any case where the practice referred 
to in the above observation has been 
followed or insisted upon, bat we were 
not referred to any such case. On the 
other hand we have a weighty decision 
of this Court in Darpa Narayan Bera 
v. Bepin Behari Mitra (4). where 
the facta were ver y similar to those 
in tho case before us. The learned 
Judges, Mookorji and Teunon, JJ., held, 
following the Full Benoh decision in 
Shaikh Bahadur v. Eradatulla (5), that 
the power to direct prosecution under 
S. 476, Criminal P. C., was oonferred 
not upon any particular individual as 
for instance-the trying Judge, but on 
the ‘ Court” which might be at the time 
when the order was made presided over 
by another officer. The learned Judges 
further held that the successor of the 
officer before whom the original trial 
took plaoe was not bound to hold any 
independent investigation before mak¬ 
ing an order under S. 476, Criminal P. 
0., that the holding of a preliminary 
enquiry in a proceeding under S. 476 
was disoretionary and that the person 
against whom an order was passed 

(4) [1911] 12 Or. L. J. 209=10 I. 0. 66. 

(5) [1910] 87 Oftl. 642=11 Cr. L. J. 407=6 
I. 0. 801. 
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without such an enquiry could not 
complain unless he was prejudiced by 
the omission. Mr. Camell has not 
pointed out any circumstance in this 
case which would go to show that his 
clients have been prejudiced in any 
way by the Munsif not holding a pre¬ 
liminary enquiry before making the 
order under S. 476, Criminal P. C. He 
has argued the case upon the general 
principle that in every case it is pru¬ 
dent if not necessary that a preliminary 
enquiry should be held before a com¬ 
plaint is made under S. 476, Criminal 
P. C. I am unable to accept this view 
of the law as flowing from the statute 
or even as reasonable for practical pur¬ 
poses. The true rule of law seems to 
me to be a3 observed in Darpa Narain 
Bera's case, that the Court has to de¬ 
cide in each individual case whether 
in the interests of justice a prelimi¬ 
nary investigation i3 necessary. In a 
case where an offence has been com¬ 
mitted outside the Court and not in the 
presence of the Judge it would certainly 
,be judicious if not incumbent upon 
|the Court to hold a preliminary enquiry 
in order to find out for itself whether 
such an offence was really committed. 
But where an offence is committed in 
the presence of the Court or from a peru¬ 
sal of the record it is of opinion that 
it is necessary in the interests of justice 
that a further enquiry into the matter 
(should be made in the criminal Court, 
it may make a complaint to that effect 
bo the nearest Magistrate without 
making any preliminary enquiry. What 
inshortisthe view which I entertain 
in the matter is that it cannot ba laid 
down as a proposition of law that in 
every case it is prudent to hold a pre¬ 
liminary enquiry before making a com¬ 
plaint under S. 476, Criminal P. C. 
Each case must be judged on its own 
facts and there may be a case where 
the revising authority may think that 
an action under S. 476, Criminal P. C., 
was too hastily taken and that there 
Ishould be further investigation in the 
matter. In the case before us the learned 
Munsif .though he did not try the 
case went through the record and 
in the concluding portion of his order 
says : 

“Now, it appears to me on a careful exa¬ 
mination of the record that a prima facie case 
has been made out that all the opposite parties 


above named have committed an offence 
punishable under S. -209/L20-B, L P. C., and 
also under S. 210/511/120-B of the said Code. ’* 

It is difficult to see what further in- 
ve3tigation in the matter the Munsif 
could have made. Nor do I think any 
useful purpose would have been served 
if the Munsif had examined the peti¬ 
tioners over again and probably taken 
some more evidence of the same kind. 
The suit was filed upon a bond and 
it was supported by the evidence of 
not less than six witnesses. The Mun¬ 
sif who had decided the suit went 
thoroughly into the matter, and from 
the circumstances and evidence in the 
case was clearly of opinion that the 
bond was a forgery. That decision was 
upheld by the appellate Court. I do 
not think that the petitioners were in 
any way prejudiced by the Munsif not 
making a further investigation in the 
matter. 

The second ground urged by Mr.' 
Camell is that the pleader who moved 
this petition on behalf of the opposite 
party before the Munsif was not autho¬ 
rized by a fresh vakalatnama by the 
party and therefore the action taken by 
the Munsif on that petition was ultra 
vires. There is no substance in this 
contention as under S. 476, Criminal 
P. C., the Court may take action of its 
own motion and what the pleader did 
on behalf of the opposite party was to 
bring the matter to the notice of the 
Court. Further, the rule is that a vaka¬ 
latnama filed in a suit remains in force 
in all the different stages of the case. 
The objection, even if there is any sub¬ 
stance in it, is highly technical and 
ought not to be given effect to. 

It is lastly argued that the judgments 
of the Courts below did not oontain 
sufficient materials for making the 
complaint against petitioners 2 to 6. 
What the Munsif held was that a false 
suit was brought in his Court as the 
result of a conspiracy between the plain¬ 
tiff in that suit and his witnesses. 
Though the false suit was brought by 
the first petitioner the other petitioners 
helped him in prosecuting it in the 
Court. Some of these petitioners, all of 
whom were witnesses in the suit, spoke 
to the execution of the bond by Dhalu; 
some others spoke to the fact that they 
went to Dhalu and made demand for 
the payment of the debt covered by the 
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bond and Dhalu admitted the debt and 
applied for time for payment. When 
the matter will be tried before the cri¬ 
minal Court these petitioners will have 
an opportunity of showing that they 
did not conspire with the plaintiff in 
bringing a false suit. Matters, as they 
now stand, justify the order passed by 
the Munsif that all these persons had 
conspired to make a false claim in a 
Court of justice. These are all the 
grounds urged before us and all of them 
having been overruled, the Rule is dis¬ 
charged. 

Costello, J. — I entirely agree with 
what has fallen from my Lord. I think 
however that I ought to add a few 
words of my own with regard to this 
matter; because reliance has been placed 
upon the case of Sarat Chandra Bhatta- 
charjee v. Hart Charan Dey (3) from 
some of the observations in which I res¬ 
pectfully dissent. I cannot altogether 
accept the view of the case law which 
seems to be enunciated in the judgment 
of C. C. Gbose, J. With the greatest 
respect to him and all due deference to 
his experience in matters of this kind, 
I cannot help in coming to the conclu¬ 
sion, that the proposition laid down on 
p. 49 of the report is far too wide. 
The passage to which I refer reads as 
follows : 

" Bat it has bean laid down ever since tho 
enactment of the present S. 476, Criminal P.C., 
that though a preliminary enquiry may not 
be legally necessary, it should in common pru¬ 
dence be held by every Court, bofore it passes* 
an order under S. 476, Criminal P. C. That as 
wo understand, is the present case law in 
this Court. ” 

If that statement really represents 
the present case law on this point, I oan 
only say that personally I think the 
case law goes considerably further than 
the words of the statute themselves 
warrant. It is to be observed in the 
first place that there are a number 
of decisions (to some of which my 
brother Suhrawardy has already re¬ 
ferred) whioh unquestionably make it 
dear that even under the old corres¬ 
ponding seotion of the Criminal Proce¬ 
dure Code a preliminary enquiry was in 
no sense obligatory. The previous 
words of the seotion were "such Court 
after making any preliminary enquiry 
that may be necessary.” So even under 
fcfcat phraseology it was not a neces- 
eary condition precedent to the making 


of an order under S. 476, that there 
should be any preliminary enquiry at all. 
The section did not say so, and therefore 
to hold that there was any rigid rule 
of law on the point, is to my mind to 
go beyond the words of the seotion. 
Tne section says "that may be neces¬ 
sary,” thus assuming that there were 
cases in which an enquiry might be 
necessary and cases in which an enquiry 
might not be necessary. It follows 
therefore that an order made under 
the terms of the old section was not 
necessarily bad, because no enquiry at 
all had in fact been made before the 
Court concerned made an order. 

Now when one looks at the words of 
the present section one can only take 
the view, in my judgment that a for¬ 
tiori no preliminary enquiry is neces¬ 
sary as a matter of law, because tho 
words of the section now run thus on 
this point: “Such Court may, after 
such preliminary enquiry, if any, as it 
thinks necessary.” It follows from the 
form of the words used that it i3 en¬ 
tirely a matter for the discretion of 
the Court concerned whether any 
enquiry is necessary or not. It is quite 
true that the circumstances of a case 
may require as a matter of caution, or 
to use the words which my brother 
C. C. Ghose used in the judgment to 
which I have referred “as a matter of 
prudence” that, the Court in dealing 
with the matter should hold some kind 
of enquiry before making an order 
under S. 476. But as my brother 
Suhrawardy has already pointed out it 
cannot be necessary, or even a matter 
of prudence, that any enquiry should be 
held in cases where for example all the 
facts which are material to the charge 
whioh is to be made have already come 
out in the ooursa of the hearing of the 
case itself or where they have already 
been brought to the notioe of the Court 
in such a form that the Court oan rely 
on the information before it. In this 
connexion, I refer to a judgment of this 
Court in the case of Taru Babu v. Em¬ 
peror (6), in whioh Sanderson, 0. J., 
said this : 

“It may ha that in a care where the Judge 
is trying the case, and all the faots which are 
material to the charge have been brought to 
the notice of tho learned Judge, or have 
oome out during the course of the hearing of 
the c ase, it would he mere waste of time and 

(61 [l0r7]T8 Or. L. J. 117=37 I. 0. 469. 
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quite unnecessary to hold a preliminary en¬ 
quiry because the learned Judge is already 
in possession of all the material facte on 
which it is necessary for him to form the 
judgment." 

The learned Chief Justice went on 
to say with reference to the facts of 
the case then before him : 

"But in-such a case as this, where the inci¬ 
dent took place outside the Court, and as to 
whiih the learned Judge himself could have no 
knowledge, and as to which evidence must be 
called -for, in my judgment, unless he dees 
hold such a preliminary enquiry as may be 
necessary to enable him to determine whether 
or not there is any case, fit to be sent to the 
Magistrate, he has no jurisdiction to send 
the accused under S. 476." 

I respectfully agree with what the 
learned Chief Justice said, and it seems 
to me that his observations draw a 
resonaBle line of demarcation between 
cases where an enquiry is not necessary 
and cases where the enquiry is at any 
rate prudent if not altogether necessary. 
If we were to hold that in all cases, 
an enquiry, if not absolutely necessary 
is at any rate desirable as a matter 
of common prudence, we should in my 
opinion, be travelling a very long way 
outside the scope of the words of the 
section itself and at the same time we 
Bhould be opening the door to a flood 
of unfounded and unwarranted appli¬ 
cations to this Court on matters arising 
out of orders made by virtue of the 
terms of S. 476. 

"With regard to the actual case, now 
before us, I ought to add one or two 
observations. This case manifestly falls 
within the class of cases referred to 
by Sanderson, C. J., where all the 
facts material to the making of the 
decision as to whether there should 
be a complaint or not, were before 
the learned Munsif to whom the ap¬ 
plication was made. It is true that 
the particular Munsif who made the 
order which is now impugned, was 
not the Munsif who had heard the 
case out of which the charge arose, 
but he had before him the official 
record of the proceedings from which 
he could see that his predecessor in 
office in that particular Court, and also 
the District Judge to whom an appeal 
had been taken, had both come to 
the conclusion that the document on 
which the plaintiff’s case was based, 
was not a genuine dooument and that 
the persons against whom the complaint 
was made were all jointly implicated in 


putting it forward in the course of the 
case if not actually fabricating it, for 
the purpose. Therefore the learned 
Munsif before whom the application 
was made, in my opinion, could not do 
otherwise than to accept the records a 9 
being correct and they set forth the 
considered opinion of the two judicial 
officers who had heard and considered 
the whole of the evidence and had come 
to a finding upon the facts as presented 
in course of the case. 

A point was sought to be made by 
Mr. Camell on behalf of the present 
petitioners that it was not competent 
to the learned Munsif who made the 
order to deal with the matter in the 
way he did because in fact he was not 
the Munsif who had heard the original 
case. My learned brother has already 
referred to one authority, Durpa Nara- 
yan Bera v. Bepin Behary Hitter (4) 
where it was held that the sucoe9Sor of 
the officer before whom the original 
trial took place is not bound to hold 
an independent investigation before 
making the order under S. 476, Criminal 
P. C., for the reason that the power to 
direct a prosecution under that section 
is conferred on “the Court” and not 
merely on the individual judicial officer 
who happens to hold office at the time 
of the original trial. In other words, as 
I pointed out in the course of the argu¬ 
ment before us, it is not a question of 
the particular incumbent in office at the 
• time when the application is made, bub 
it is a question of the particular Court 
to whom the application is made. In 
this connexion I would refer to the 
case of Tara Chand v. Emperor (7), 
where it was held that the Court of a 
Subordinate Judge is a permanent Court; 
therefore a Subordinate Judge is com¬ 
petent to continue an enquiry under 
S. 476, Criminal P. C., begun by his 
predecessor: see also Manny Since Phe 
v. Ma Me Hmoke (8). A Court of law 
does not consist of the particular in¬ 
dividual or individuals who may be 
presiding over the proceedings therein 
at any particular moment, but it is a 
permanent institution and therefore any 
judicial officer who sits in the Court is 
just as compet ent to deal with th e 

(7) A. I. R. 1922 Lah. 479=67 I. C. 728=23 

(8) A. r i. L R J 1925 Rang. 195=86 I. 0. 244=86 

Or. L. J. 500=3 Rang. 48. 

» 
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matters coming before the Court as any 
other incumbent of the office. Therefore 
the words in the section "such Court” 
inolude the successor to the office: cf. 
Grish 42 G. 66? at p. 670). 

One other' point I desire to refer to 
and it is this: Mr. Camell sought to 
make something of the fact that the 
application in this proceeding was made 
to the learned Munsif by a pleader who 
is said not to have been properly au¬ 
thorized by any client to make the 
application which he did. My learned 
brother has already dealt with one 
aspect of that matter. I may also add 
that under the wording of the section 
itself there is no restriction made as to 
persons by whom an application can be 
jmado to the Court under S. 476, Cri- 
iminal P. C., and therefore, even if the 
pleader is in one sense an unauthorized 
iperson, he is none the less competent to 
;make an application to the Court if he 
so chooses. Ho does nothing more than 
to bring the matter to the attention of 
ithe Court. Clearly in my opinion it is 
;then open to the Court, if it thinks fit in 
ithe interests of justice, to take action in 
|the matter in the same way as it might 
take action suo motu without any ap¬ 
plication at all, as the section definitely 
contemplates action on the part of the 
Court of its own initiative. It seems 
to me impossible to hold that because 
the application is made irregularly that 
of itself debars the Court from acting 
in the matter at all. If the Court can 
act on its own motion, the Court cannot 
be prevented from acting merely because 
it was prompted to take action by some 
application which might be said to have 
been irregularly made. What is over¬ 
looked, I am afraid, in connexion with 
matters arising under S. 476, Criminal 
P. C., is that all the offences referred 
to, that is to say, offences mentioned in 
8. 195, Criminal P. C., are offences 
against publio justice and therefore I 
think any Court which, from any source 
acquires knowledge that there is a pro- 
bability that one of such offences has 
been committed, ought then a3 a publio 
duty in suitable cases to make a com¬ 
plaint as contemplated under S. 476, Cri¬ 
minal P. 0. To my mind it is very much 
to be deprecated that the idea should 
become prevalent that matters under 
S. 476 are mainly matters inter partes. 
In the particular oasa with which we 


are now concerned, I observe that the 
learned Munsif treated the applications 
before him a3 if they were contests as 
between two private contesting parties 
and the applications were accordingly 
denominated as Miscellaneous Cases 
Nos. 6L and 62. It may be that for the 
purpose of record it is necessary that 
all applications should be described in 
some form or other, but all the same I 
do not think that they ought to be 
treated as if in fact they were merely 
matters of private litigation between 
individual parties. One of the objects 
of S. 476 is to prevent a private person 
who happens to be an unsuccessful and 
disappointed litigant, from oaptiou9ly 
retaliating upon his successful opponent 
by instituting or seeking to institute 
criminal proceedings against him. Whe¬ 
ther a matter of this kind comes before 
a Court upon a complaint or whether a 
Court aots of its own motion, the Court 
ought to deal with it not so much as a 
piece of litigation between private par¬ 
ties but, as I have already said, as a 
matter of public duty undertaken for 
the purpose of vindicating ’and ensuring 
the purity of the administration for pub¬ 
lio justice. It is quite true that in S. 476 
a right of appeal is given not only to 
persons against whom an order is made 
but also to persons who make an ap¬ 
plication for an order to be made, and 
whoso application has been refused. To 
that extent undoubtedly the matter 
must be dealt with in one sense as being 
one of private litigation, but I do not 
think that anything should be done un¬ 
necessarily to encourage that view of 
the matter. With that in mind I think 
this Court ought to be very reluctant to 
interfere with the discretion which is 
undoubtedly conferred upon a Court 
when making a complaint under S. 476. 

In the particular oase before us, as 
my learned brother Suhrawardy says, 
it is quite obvious that there is not the 
slightest justification for putting for¬ 
ward the matter as one arising under 
S. 115, Civil P. C. For the reasons I 
have given, I agree that the rule must 
be discharged, 

p.N./r.k. Rule discharged . 




728 Calcutta 


As .vini Kumar Pal v. Emperor 


A. 1. R. 1930 Calcutta 728 

Pearson and Patterson, JJ. 

Aswini Kumar Pal — Accused — Ap¬ 
pellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. G70 of 1929, De¬ 
cided on 27th January 1930. 

Penal Code, S. 486 —Proper te«t it whe- 
Jher ordinary unwary purchaser would be 
deceived. 

In a case under S. 4S6 the proper test is not 
whether a purchaser if literate would be de¬ 
ceived if he had the two articles side by side, 
but the matter should be considered from the 
point of view of the ordinary unwary pur¬ 
chaser. • [P 728 C 1] 

P. C. Chatterjee and Bireshuar Ghat- 
lerjee —for Appellant. 

A. K. Basil and Santosh Nath Muker- 
jee —for the Crown. 

Judgment. —The appellant has been 
convicted of an offence under S. 486, 
I. P. C., and sentenced to pay a fine of 
Rs. 500. The charge against the ac¬ 
cused was that he had in his possession 
for sale or purposes of trade certain tins 
of corn-flour bearing a trade-mark or 
property mark which was a counterfeit 
of the mark of Messrs. C. & E. Morton 
Ltd. Of the marks forming the sub¬ 
ject matter of the charge only one des¬ 
cribed as “Matrons” has been held by 
the learned Chief Presidency Magistrate 
to te a counterfeit under the section, 
but although this is so, it is neverthe¬ 
less relevant in the present case to ob¬ 
serve that at the search which resulted 
in the prosecution certain other brands 
of this commodity were found in the 
accused’s possession in which he also 
traded, bearing different labels, namely 
“ Nortons ” “Motor ” “ Leton’s ” and 
“ Newtons. ” “ Nortons ’’-has been the 
subject of injunction proceedings in the 
High Court and as the Magistrate notes 
is a closer counterfeit than the others. 
The conviction, as already stated, is 
only in regard to Matrons.’’ We have 
had an opportunity of comparing the 
tins and labels for ourselves. As the 
learned Magistrate observes, no one 
could possibly mistake them if he were 
in the least on the alert, and knew the 
original at all well. It is equally 
clear that the purchaser (if literate) 
would not be deceived if he had the two 
tins side by side. But that is not the 
proper test; it mast be considered from 
the point of view of the ordinary un- 
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wary purchaser. There are no doubt, as 
has been pointed out to us, a large 
number of differences, chiefly in deail; 
among these may be mentioned the 
fact that the offending label states that 
the goods'are “made in Calcutta” where¬ 
as the complainant’s tins are embossed 
at the foot Manufactured in Eagland:" 
other considerable differences may be 
noted in the colour, or rather in the 
shade of colour used, and the price at 
which the articles were sold, Rs. 13-4-0 
per lb as opposed to Rs. 7-8-0 per lb. 
The resemblances in the get-up are 
also fairly numerous, the chief ones be¬ 
ing the name G. & I. Mations as against 
C. & E. Mortons, the shape and size of tin, 
the Eagle” or "bird” brand in a white 
oval forming a prominent part of the 
label design, and the general similarity 
of get-up in the mixture of red and 
green employed on the label. We are 
satisfied .that upon the whole there i3 
ground to support the finding of the 
learned Magistrate, that the resemblance 
is such that a person might be deceived 
thereby, and the presumption is 
that the accused intended thereby to 
practise' deception or know it to be 
likely that deception would thereby be 
practised. This presumption under 
S. 28, I. P. C. f the accused contends, is 
rebutted by the fact that he purchased 
the rights in the offending label and 
design with dies, etc., at a receiver’s sale 
in 1924, and he relies on that to show 
chat he “acted innocently” under S. 486 
(c), I. P. C. This may help him as far 
as it goes, but the other circumstances 
in the case, and particularly the posses¬ 
sion of "Nortons,” would’rather go to 
show that the accused is concerned to 
see how near the line he can go in 
trading on the reputation of .another 
manufacturer. A further point wa3 
taken that S.15, Merchandise Marks Act, 
was a bar to the prosecution as having 
been commenced more than three years 
after the commission of the offence. 
This however is of no substance : that 
part of this section is designed to pre¬ 
vent stale claims from becoming the 
subject-matter of criminal prosecution, 
and cannot apply to a case such as this 
where the offence is a continuing one. 

The appeal is accordingly dismissed 
and the conviction and sentence upheld. 

R.M./R.K. Appeal dismissed. 
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Panckridge, J. 

Wilson-De-Roze —Petitioner. 

v. 

Wilson-De-Roze —Respondent. 

Matrimonal Suit No. 19 of 1929, De¬ 
cided on 5th August 1929. 

Divorce Act (4 of 1869), Ss. 8 and 14, 
Proviso—Petition for dissolution of marriage 
— Wife driven desperate by husband’s 
cruelty, adultery and desertion, adopting 
life of prostitute— Petition should be al¬ 
lowed. 

A husband cannot rely upon misconduct of 
wife to which be has conduced. 

A troatod his wife with great brutality and 
deserted her, leaving her and her child of the 
marriage wholly unprovided for. The wife 
being driven desperate by her poverty adopted 
the lifo of a prostituto to provide for 
herself and her child. After saving a littlo 
money she gave up that mode of living. Hav¬ 
ing discovered her husband who was living 
in a most dissoluto manner, she petitioned 
for dissolution of tho marriage on the ground 
of her husband's cruelty, adultory and deser¬ 
tion, stating all tho facts frankly. 

Held ; that under the circumstances it was 
a fit case for exorcising the discretion in favour 
of the petitioner by granting a decree for 
dissolution : Tickner v. Tickner, (1921) P. 113 
and Symons v. Symons, (1897) P. 167, Foil.; 
Bnrdon v. Burdon, (1901) P. 52, and Pretty v. 
Pr elty, (1911) P. 83, Ref. [P 731 Cl] 

R. C. Bannerjee and Sikliar K. Bose — 
for Petitioner. 

Judgment.—In this case, I made a 
formal decree niei for dissolution of 
marriage on Friday, but, inasmuch a 3 
the circumstances raise questions of 
some publio importance, I intimated 
that I would deliver a considered judg¬ 
ment today. 

The petition is a wife’s petition for 
dissolution of marriage, on the ground 
of the respondent’s adultery, cruelty, 
and desertion. The facts can be briefly 
stated. The parties, who are domiciled 
in British India, were married on 3rd 
October 1916 ; there have been two 
children of the marriage, a son born 
in December 1917, who is still surviv¬ 
es* and another ohild who was born 
in 1919 and died in infancy. The peti¬ 
tioner complains that not only did her 
husband treat her with great brutality, 
but, from the very outset, he neglected 
to maintain her or her children. She 
was compelled, as early as 1918, when 
her older child was ill, to seek the 
hospitality of her 9ister Mrs. Cove. 
After the ohild recovered she was will¬ 
ing to return to her husband, but he 
1930 C/92 


refused to take her back and from the 
middle of 1919, he absented himself 
and has not contributed an anna to the 
petitioner’s support. The second child 
was born shortly after his -departure 
in October 1919. I hold, in the cir¬ 
cumstances, that the respondent’s con¬ 
duct amounts to desertioa. I also 
accept the petitioner’s evidence as to 
cruelty. She says her husband fre¬ 
quently assaulted her, especially when 
he was drunk, and in this she has been 
corroborated by her 'sister, Mrs. Cove, 
and her sister-in-law, Mrs. Spry. 

The important part of her story is 
the sequence of events following the 
desertion. It is quite obvious that 
the petitioner's family has little or no 
means, and I believe her when she 
says that her parents ar3 penniless and 
are supported by what their children 
can allow them. 

After the birth of the second child, 
bhe petitioner found it necessary to 
seek employment, but the best situa¬ 
tion she could obtain was one in a 
shop on a salary of Rs. 25 a month : 
this she found insufficient for her needs 
and she got into debt. Shortly after 
the death of the second ohild, she met 
a woman, who suggested to her that, 
if she would become a prostitute, she 
would make money. She says she 
felt desperate, as well she might, left 
her employment and became an inmate 
of a brothel in Marsdon Street, con¬ 
ducted, as I understand, by tho woman, 
who made the suggestions referred' 
to above. After about a year, she 
migrated to a similar establishment 
in Karaya Road. She states that, in 
1927, having saved some money, she 
gave up a life of prostitution after 
notifying the police of her intention. 
She says that, from 1920 to 1927, she 
regularly supported her surviving child, 
spending about Rs. 100 a month on 
his account. Receipted bills from the 
sohool. where the child was being 
educated, have been shown me, which 
bear out her story in this respeot. 
Since 1927, she has been making a 
small income by dealing in second-hand 
furniture and by dress-making, with 
which she has supplemented the savings 
she accumulated while she was leading 
the life I have described. Early in 
this year, on the suggestion of a Ca¬ 
tholic priest, she wrote to her husband 
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proposing a reconciliation. She has 
not kept a copy of the letter, but his 
reply has been put in, in which he 
declines to have anything to do with 
the petitioner, on the ground that his 
marriage has been a failure and he goes 
on to tell her that, since they parted, he 
has frequently misconducted himself. 
After receipt of this letter, the peti¬ 
tioner discovered the respondent’s 
whereabouts, and, in May of this yeir, 
in the company of Mrs. Spry, she was 
successful in tracing him to a house in 
Wellesley 2nd Lane, where she found 
him in the company of a prostitute, in 
circumstances which leave no doubt 
that adultery was committed. There¬ 
after, these proceedings were circulated. 
The petitioner has given her evidence 
with the utmost candour and I have 
not the slightest hesitation in accepting 
her statements, which have besides 
been corroborated on the important 
points. I, therefore, find that the re^ 
pondent has been guilty of cruelty and 
of adultary. I also find that he deserted 
the petitioner in 1919, but, in view of 
the wife’s conduct in 1920, it is difficult 
to say that he has been guilty of deser¬ 
tion, without reasonable excuse, for two 
years and upwards. 

Now adultery and cruelty are matri¬ 
monial offences, which combined prima 
facie entitle a wife to a deareo of dis¬ 
solution. However, the proviso of 
S. 14, Divorce Act, is as follows : 

“Provided that the Court shall not be. bound 
to pronounce such decree ifitfiadsthtt the 
petitioner has during the marriage been guilty 
of adultery.” 

Section 178, Supreme Court of Judi¬ 
cature (Consolidation) Act, 1925 (15 & 
1G Geo. V. c. 49). which reproduces 
S. 31, Matrimonial Causes Act, 1857 
(20 21 Viet, c. 85), is in si nilar terms. 

The provisions of S. S, Divorce Act, 
1869, render it necessary that I should 
consider the principles on which the 
Divorce Division of the High Court of 
Justice exercises the discretion con¬ 
ferred by the proviso. 

Now it is clear that since the yoar suc¬ 
ceeding 1857, the standard which the 
English Court applies in affordiug relief 
to a guilty spouse has bended to become 
less rigid. That this is so is specifically 
recognized by Duke P., in Tickner v. 
'l'ickner (l) and in that case the learned 

(1) [19241 P. 118, 


President, though invited so to do 
by the King's Proctor, expressly de¬ 
clined to lay down a system of classi¬ 
fication and contented himself with 
observing : 

“ Two limitations suggest themselves, for 
which there is authority. As between parties 
a petitioner miy not claim divorce on account 
of misconduct to which the petitioner has coq-i 
duced; and on tbo same principle, as was ex¬ 
plained in Symons v. Symons (2), a respondent 
may not rely upon misconduct of a petitioner! 
to which the respondent has conduced.” 

The passage just cited shows that, in 
considering the case of a guilty peti¬ 
tioner, the conduct of the respondent 
has to betaken into account and that 
is so whether or not the respondent ap¬ 
pears. Applying this test, I have no 
doubt that, although the respondent did 
not cause the petitioner’s misconduct, 
in the sense of coercing her into a life 
of prostitution, his cruelty, his deser¬ 
tion and above all his neglect to main¬ 
tain their child contributed and con¬ 
duced in a very large measure to her 
adopting the means she did to got a 
living. 

In Burdon v. Burdon (3) Gorell 
Barnes, J., exercised his discretion in fa¬ 
vour of. a wife, who, although originally 
forced to lead the life of a prostitute 
by her husband, continued to do so for 
some time after the coercion had been 
removed. 

The Court further is disposed to look 
with more favour on a petitioner, who 
is frank and candid than on one who is 
guilty of concealment. This appears 
from the judgment of Bargravo 
Deane, J., in Pretty v. Pretty (4), where 

that learned Judge observed : 

“ I mast put aside the feelings of indigna¬ 
tion with whioh I naturally regard tho peti¬ 
tioner owing to her having committed perjury. 
Some people sacra to think that it is not a 
matter to bo surprised at that peoplo who have 
sinQ3d should also commit perjury. Thero 
caa be no greater mistake la this Court per¬ 
haps above all other Courts, honesty is tho 
be 3 t policy; and where tho honest and straight¬ 
forward courso is pursued, this Court is al¬ 
ways willing to recognize tho woaknoss of 


sox. 
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.’he same Court in Ilampson v. 
mpson (5) reluctantly gave relief to 
adulterous wife who had been guilty 
perjury. Now, in this case, as I 
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have already observed, no attempt has 
bd$Q made either in tho pot/ioion oi in 
the evidence which the petitioner has 
given bo keep material facts from the 
Court. She has. therefore, this in her 
favour : that her mode of life from 1920 
to L927 was one for which the respon¬ 
dent’s behaviour is largely responsible 
and in the proceedings themselves her 
candour has been beyond criticism. I 
think too, the fact that she has main- 
fcained her child in a way which is per¬ 
fectly satisfactory, considering the posi¬ 
tion in life of the family, is entitled to 
some weight. She is now living a res¬ 
pectable life and has, I am told, made 
proper arrangements for the future edu¬ 
cation of the boy. 

From the moral aspect, I do not con¬ 
sider that her conduct compares un¬ 
favourably with that of the petitioner 
in Tickner v. Tickner (l) in whose fa¬ 
vour the Court exercised its discretion, 
although, having been compelled to 
leave her husband in 1909, she formed 
an adulterous connexion with her em¬ 
ployee in L9L0, which was still subsisting 
when the petitioner was heard in 1923. 

After consideration of all the circum¬ 
stances, 1 am prepared to exorcise my 
discretion in the petitioner's favour. I 
do not think that either fch3 welfare of 
those direotly or indirectly concerned 
or the interests of morality demand the 
preservation of the matrimonial tie in 
this case, and I, therefore, prouounce a 
decree nisi for dissolution with costs. 

R.M./R.K. Petition allowed. 


hiudran :e to (in the event of the death of) ►be 
B-*i i daughter aod her son, according to the 
terms of mv this will, the title of my brother’s 
son G*ya N-rth Poddar shall accrue to all my 
immovable pripertio* Set forth in my this will. 
He shall acquire full and complete title to the 
Slid properties and my said brother’s sou 
shall h ivc power to transfer the properties in 
every way by gift or sale.'* 

Held : that the intention of the testator was 
to bequeath only a life estate and not an 
absolute estate in the property. [P 732 C 1,2] 

(b) Succession Act (39 of 1925), S. 138 

S. 138 «s applicable only to abiolute bequests 
—-Restraint upon alienation does not arise 
when bequest is of life estate. 

In order to mafre 5. 133 applicable it must 
be made clear that the fund is baquoathed 
absolutely. The word “absolutely " qualifies 
not only the first part, namely, the word 
“bequeathed" but also the latter part consist¬ 
ing of the words “for tho benefit of any per¬ 
sons’ Restraint upon alienation therelore 
arises only when tho property is absolutely 
bequeathed and by implication there would bo 
U) such restraint where tho ‘demise is merely 
of life interest : Brandon v. Robinson* (1811) 
13 Ves. J* n. 429. not Foil. [P 732 C 2] 

(c) Interpretation of Statutes—Recourse 
to English authorities cannot be taken when 
there is no legislative omission. 

Whoo the case is not one of legislative 
omission, tho Court caonot take recourse to 
English authorities for determining the inten¬ 
tion of the legislature. [P 734 C 1) 

(d) Will — Power—Testator con exercise 
his volition in any way so long he is not 

resttained by any law. 

A testator is free to exorcise his volition in 
any w%y provided in tho exorciso of such 
volition ho is not restrained by any provision 
of law. [P 734 C 1] 

Brojolal Chakravarti and Krishna 
Kamal Moitra— for Appellant. 

Sarat Chandra Basak and Dwijendra 
Krishna Dutt —for Respondent. 
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Graham and Mittbr, JJ. 

Kedar Nath Poddar— Plaintiff—Ap- 
pellaut. 

v. 

Gaya Nath Poddar and others —Defen¬ 
dants —Respondents. 

Appeal No. 207 of 1928, Decided on 
16th April 1930, from appellate decree 
of 2nd Sub-Judge, Pabna and Bogra 
D/-I3bh June 1927. 

(a) Will —Construction—Life estate only 
held to have been intended. 

A portion of a will real as follows : “M) 
daughter and her one son are alive. On tho 
strength of this will, the said daughter and 
hereon shall possess and enjoy the immovable 
properties set forth in the will. If thoy have 
to transfer in any way by gift, sale or other¬ 
wise, thoy shall have to do so only in favour 
of aiy brothn’s eon Gaya Nath Poldar, That 
alone shall be valid. On the other hand upon 


Graham, J.—This is an appeal by the 
pUiDtitf from a decision of the Subordi 
nate Judge, 2nd Court, Pabna, affirming 
a decision of the Munsif, Second Court, 
Pabna and arises out of a suit for a declara¬ 
tion of title to and recovery of possession 
of certain lands described in the plaint. 

The plaintiff's case was that Mohim 
Chandra Poddar, who owned the proper¬ 
ties in dispute, died on the 7th Falgoon 
1325 B. S. corresponding to the 19th Feb¬ 
ruary 1919 leaving as his heirs defen¬ 
dants 2 and 3 who are his daughter’s 
sons. Plaintiff 1 purchased the properties 
from them on the 18th of Pous 1327 
corresponding to 2nd January 1921 in 
the name of his son plaintiff 2 since 
deceased and possessed the suit pro¬ 
perties until Falgoon 1327 when accord¬ 
ing to the plaintiff, defendant 1- 
dispossessed him therefrom. The plain 
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tiff further alleged that after the pur¬ 
chase of the properties from*defendants.2 
and 3, defendant 1 propounded a will 
which was said to have been executed 
by the aforesaid Mohim Chandra Poddar 
and obtained probate thereof from the 
District Judge of Pabna as executor. 
Moh im Chandra Poddar, however, be¬ 
queathed an absolute right in the pro¬ 
perties to defendant 2 by that will and 
defendant 1 had no right to dispossess 
the plaintiff. The suit was contested 
by defendant 1 alone, the main conten¬ 
tion being that the will conferred only 
a life-estate on defendant 2 and his 
mother, who predeceased Mohim Chand¬ 
ra Poddar, and that defendants 2 and 3 
had no right to sell the properties in 
question to the plaintiff who therefore, 
it was pleaded, acquired no title by his 
purchase. 

The trial Court dismissed the suit 
bolding that the will conferred only a 
life estate upon defendant 2 and his 
mother who predeceased that testator, 
that the restriction on alienation imposed 
by the will was legal, and-that in conse¬ 
quence the plaintiff had acquired no title 
by his purchase. Against that decision 
an appeal was preferred to the District 
Court and tno learned Subordinate Judge 
who heard the appeal concurred with the 
view which had been taken by the Mun- 
sif and dismissed the appeal. The plain¬ 
tiff has now perferred this second ap¬ 
peal. 

Two main points arise for decision in 
the appeal: firstly whether Mobim Chan¬ 
dra Poddar bequeathed only alile estate 
or an absolute interest in the properties 
in suit to defendant 2 by his will ; and 
secondly whether plaintiff 1 has acquired 
any title to the properties in suit by his 
alleged purchase. With regard to the 
first point I do not think that there can 
be any doubt upon a true construction 
of the terms of the will that the inten¬ 
tion was to bequeath a limited interest 
or an interest for life only and not an 
absolute interest. Para. 1 of the will 
which is the material portion reads as 
follows : 

“My daughtor and-hor one son are alive. On 
the strongth of my this will, the said daughter 
and her son shall possess and enjoy the im¬ 
movable properties set forth in the will. If 
they have to transfer in any way by gift, sale 
or otherwise they shall have to do so only in 
favour of my brother's son Gayanath Poddar. 
That alone shall be valid. On the other hand, 
upon hindrance to (in the event of the death 
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of) the said daughter and her son, according 
to the terras of ray this will, the title of my 
brother’s son Gayanath Poddar shall accrue to 
all my immovable properties set forth in my 
this will. He shall acquire full and complete 
title to the said properties and my said bro¬ 
ther’s son shall have power to transfer the pro¬ 
perties in every way by gift or sale.** 

This passage seems to indicate clearly 
that the intention of the testator was 
to bequeath only a life-estate and not 
an absolute interest in the properties. 

With regard to the second point, 
namely, as to whether plaintiff 1 has ac¬ 
quired any title to the properties the 
answer depends npon the view which is 
taken of S. 138, Succession Act. That 
section reads as follows : 

“Where a fund is baqueathed absolutely to 
or for the benefit of any person, but the will 
contains a direotiou that it ‘shall be applied or 
enjoyed in a particular manner, the legatee 
shall be entitled to receive the fund as if the 
will had contained no such direction." 

The learned advocate for the appellant 
has construed the first part of this sec¬ 
tion in a manner which seems to me to 
be very doubtful. In order to make this 
section applicable it must be clear that 
the fund is bequeathed absolutely. The 
learned advocate had placed reliance 
upon the portion of the section consist¬ 
ing of the words “or for the benefit of 
any person.” As I understood his argu¬ 
ment he sought to draw a distinction 
between this and the preceding part of 
the sentence, namely the words be¬ 
queathed absolutely.” As I read the 
section the word “absolutely” qualifies 
not only the first part, namely the word 
“bequeathed,” but also the latter part 
consisting of the words “for the benefit 
of &ny person.” In other words the 
opening part of the section reads virtu¬ 
ally as if it had been expressed thus : 

“Where a fund is bequeathed absolutely to'or 
absolutely for the benefit of any person,” 
etc. The fact that there is no comma 
after the word “to" seems to me to lend 
support to this view. If this construc¬ 
tion is correct then restraint upon alie¬ 
nation would arise only where the pro¬ 
perty is absolutely bequeathed and by 
implication there would be no such res¬ 
traint where there is a demise not of an 
absolute interest but merely of a tem¬ 
porary or life interest. Some English 
cases were referred to by the learned 
advocate for the appellant some of which 
certainly lend some support to the con¬ 
trary view, and I am bound to say that 
there is a good deal to be said in favour 
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of the view that conditions restraining 
alienation by a tenant for life ought also 
to be deemed to be void inasmuch as the 
power of alienation may be said to be 
as much incident to that kind of inter¬ 
est as it is to an absolute interest : 
Brandon v. Robinson (l). Whatever the 
English authorities may be on the point 
however in this country we have the 
statute and are to be guided by it. On 
the whole it appears to me that the con¬ 
clusion arrived at by the Court below is 
correct. 

There was an alternative prayer in 
the plaint, that in the event of the sale 
being held to be invalid the sum of Rs. 
500 which was paid as consideration for 
the purchase of the properties should be 
refunded. We think that that prayer 
ought to be granted in the circumstan¬ 
ces. Wo therefore discharge the decrees 
of the Courts below and in lieu thereof 
direct that a sum of Rs. 500 only with 
interest at the rate of sis per cent per 
annum from the date of the decree of'the 
trial Court be paid to the plaintiffs by 
defendant 2 to bo realized out of the 
disputed properties belonging to him in 
the hands of defendant 1. The plaintiffs 
will get their costs of this appeal only, 
the said costs to be realized in the afore¬ 
said manner. 

Mitter, J. —I agree with my learned 
brother in the order which he has made 
in this case. The question in this ap¬ 
peal turns on the validity of a oertain 
clause in the will of the testator Mohim 
Chandra Poddar. The plaintiff in this 
suit claims to have purchased the pro¬ 
perties in dispute from defondant 2 for 
a consideration of R 3 . 500. It appears 
that the properties originally belonged 
to the maternal grandfather of defen¬ 
dant 2 who executed a'will so far back 
as the year 1905 by which he gave the 
life interest in these properties to the 
daughter, that is the mother of defen¬ 
dant 2, who is now dead, and to defen¬ 
dant 2. There was a clause in this will 
by which the two holders of estates for 
life were restrained from alienating the 
properties by gift, sale or otherwise ex¬ 
cept in favour of the testator's brother’s 
son Gaya Nath Poddar who is defendant 
1 in the suit and in whoso favour there 
is an ultimate bequest in the will, for 
it is stated in the will that after the 
determination of the life int erest 
(1) L1811J 18 Vos. Jun, 429. * 


created in favour of the daughter of the 
testator and the daughter’s son who is 
defendant 2, Gaya Nath shall acquire full 
and complete title to all the immovable 
properties and that he shall have power 
to transfer the properties in every way 
by gift or sale. 

The question raised in the Courts be¬ 
low by defendant 1 was that this res¬ 
traint on alienation by the clause in the 
will to which I have referred was valid 
and operative and consequently the 
plaintiff had not acquired any title by 
his purchase of the .disputed properties 
from defendant 2. This contention of 
the defendant was accepted by both the 
Courts below and the question in this 
appeal is whether this conclusion of the 
Courts below is right or not. The deter¬ 
mination of this question really turns on 
an interpretation of the provisions of 
S. 138, Succession Act. It is contended 
on behalf of the appellant that the con¬ 
clusion arrived at by the Courts below is 
wrong seeing that S. 138 is not only ap¬ 
plicable to the case of absolute bequest, 
but also to the case of a bequest creat¬ 
ing a life interest in favour of defendant 
2 and in support of' this contention re¬ 
ference has been made by Mr. Brajalal 
Chakrabarti, who appears for the appel¬ 
lant, to several English casos. He con¬ 
tends that according to the English 
authorities conditions .restraining alie¬ 
nations by a tenant for life either of real 
or of personal property have been held 
to be void and refers to the cases which 
are collected in Jarman’s well-known 
Text-book on Wills, Edn. 6, p. 1495. It 
appears to me however that these En- 
glish cases are of little assistance and 
we have to consider the particular sec¬ 
tion of the Succession Act. S. 138 runs 
as follows : 

“Where a fund ia bequeathod absolutely to or 
for the benofit of any person, but tho will con¬ 
tains a direotiou that it shall be applied or en¬ 
joyed in a particular mauner, the legatoe shall 
bo entitled to reoeive the fund as if the will 
had contained no suoh direction.” 

It appears dear from the plain langu¬ 
age of this section that restraints against 
the mode of enjoyment is held to be 
operative only in ‘a case where the be¬ 
quest is an absolute bequest either to a 
particular person or for the benefit of 
any particular person. It wa 3 not the 
intention of the legislature to make a 
restraint against any alienation opera¬ 
tive in a case where the bequest is nob 

\ 
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an absolute bequest, or in other words 
where a bequest is as in the present case 
limited to the life of any particular lega¬ 
tee. It is not a case of legislative omis¬ 
sion so that we may have recourse to 
English authorities for the purpose of 
determining the intention of the legis¬ 
lature. A testator is free to exercise his 
volition in any way he chooses provided 
in the exercise of such volition he is not 
restrained by any provision of law. S. 
138 imposes no such restraint as it is 
limited in the case of absolute bequests, 
and it is conceded by Mr. Brajalal 
Chakrabarti that the bequest in the 
present case is not an absolute bequest 
but a bequest limited to the life of de¬ 
fendant 2. S. 138 therefore does not 
assist the appellant in the present case. 
It seems therefore that the Court below 
have taken the right view as regards 
the operative character of the restraint 
against alienation. If the transfer is 
invalid it does not mean, as there is no 
clause of forfeiture, that the property 
should pass to defendant 1 by reason of 
the transfer at the present moment. The 
effect of the invalid transfer is that the 
properties # still remain with defendant 
2. In these circumstances, as defendant 
2 has received a large consideration by 
the sale of those properties to the plain¬ 
tiff which turns out to be invalid hav¬ 
ing regard to the construction of the 
will which has been accepted by us it is 
only equitable that he should refund 
this sum which forms the consideration 
for the deed of sale. It is also equitable 
that this sum should be realized out of 
the properties which were 3old by de¬ 
fendant 2 and of which defendant 1 is 
in possession as executor. 

R.M /R.K. Appeal dismissed. 
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SUHRAWARDY AND COSTELLO, JJ. 

Chitpore Golabari Co. Ltd.— Defen¬ 
dants— Appellants. 

v. 

Hari Mohan Ghose and others— Plain- 
tiffs—Respondents. 

Appeals Nos. 1946 to 1919 of 1927, 
Decided on 26th February 1930, against 
appellate decrees of Dist. Judge, 24- 
Parganas, at Alipur, D/- 6th April 1927. 

Bengal Tenancy Act (8 of 1885), S. 50—- 
S. 50 provides that in suits under Bengal 


Tenancy Act presumption shall apply, while 
in suits under general law, it may aoply. 

The object of the legislature iu providing for 
the presumption as to fixity of rent mentioned 
iu S. 50 is to provide in suits or proceedings 
under the Act, that is, suits arising botwo-n 
lindlord and tenant, that the presumotion 
shall aoply on necessary *faots b-ing proved ; 
in cases arieing under general liw the C»urt 
may apply the similar oresumDtion : 10 I . C. 
325 and A. I . R 1927 Cal 174, Ref. [P 735 0 2) 

Sarat Chandra Da^ak and Gout Mohan 
Dull— for Appellants. 

Atnarendra Nath Bose and Hemanla 


Kumar Bose —for Respondents. 

Costello, J.—These appeals ( v os. 
1946 to 1949 of 1927) are from a deci¬ 
sion of the District Judge of 24 Parganas 
confirming a decision of the Subordinate 
Judge, 2nd Court, Alipur. They arise 
out of one judgment. The plaintiffs in 
the suits out of which the°e appeals 
arise were suing for ejectment cf the de¬ 
fendants from four holdings. The plain- 
tiffs’ case was that the lands with which 
the suits are concerned appertained to 
a putni in Touzi No. 343 of the 24 Par¬ 
ganas Collectorate belonging to Hari 
Mohan Ghose plaintiff L and his bro¬ 
ther Harihar Ghose in equal shares. 
Harihar Ghose executed a trust deed 
appointing the other plaintiffs as trus¬ 
tees and they were in possession of the 
half share which belonged to him. The 
plaintiffs averred that the lands in ques¬ 
tion were situted within Mouza Pujali 
within the plaintiffs’ mahal and were 
held under them a3 appertaining to 
tenancies which are ticcagar kayemi 
and non-transferable, and rents wore 
paid to the plaintiffs by the occupiers 
of the lands in the names of the recorded 
tenants. The plaintiffs further stated 
that the tenancies had been sold with¬ 
out the plaintiffs’ knowledge and ;on- 
sent to the present defendants by the 
occupiers who abandoned the tenancies 
without making any arrangement for 
payment of rent and that accordingly 
the defendants were in possession of 
the land as trespassers. They therefore 
claimed the ejectment of the defendants 
from the land and the right to hold the 
taluk in khas possession. The real 
defence set up by the defendants was 
that the disputed tenancies were heri¬ 
table and transferable and that they 
had been hold at a uniform rate of rent 
from time immemorial and that the 
plaintiffs were estopped from denying 
that position by their acts and conduct 
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and accordingly they were not entitled 
to recover possession. It appears that 
the holdiugs had been leased out to cer¬ 
tain recorded tenants. After a time 
these recorded tenants had ceased to 
pay rents and the plaintiffs had con¬ 
tinued to receive rents in their names 
from o» her persons as sarbarakars. In 
the ca9e of four of these tenancies the sar¬ 
barakars sold their rights to the defen¬ 
dants in 1919, and in the fifth case they 
sold the rights to defendants in 1921. 
It was contended on behalf of the plain¬ 
tiffs that the sales by the sarbarakars 
being transfers of entire non-transfer- 
able occupancy holdings had in fact 
constituted abandonment and on this 
ground they claimed possession. The 
case for the defence on the other hand 
was that whether they were tenants or 
not the sarbarakars had acquired a 
transferable right in the land. With 
the exception of the lands with which 
Suit No. 135 was concerned it is not 
dispute! that the holdings were in fact 
agricultural tenancies. The learned 
District Judge came to the conclusion 
that in the circumstances of these cases 
the sarbarakars that is to say the ven¬ 
dors to the defendants were in fact the 
tenants of the plaintiffs. And ho fur¬ 
ther came to the conclusion that the 
onus was on the tenants to show that 
the occupancy holdings were transfer¬ 
able. The main contention put forward 
on behalf of the defendants in the lower 
appellate Court was that the presump¬ 
tion arising under the provision of S, 50, 
Ben. Ton. Act, ought to have been ap¬ 
plied to tho consideration of these cases, 
and that contention was the one mainly 
relied upon in tne argument put forward 
before us in the course of these appeals. 
In order to arrive at a right determina¬ 
tion in the matter it is necessary to 
consider the precise nature of the suits 
with which we are concerned and to 
observe the way in which the plaintiffs* 
claim was in fact framed. The language 
of 8. 50 is perfectly plain in that it lays 
down that the presumption therein men¬ 
tioned shall only arise if : 

" la provod in any suit or other prooeoding 
under the Aot (Bongtl Toaanoy Aofc) that eithor 
a t®nuro-hoHer or raiyat and his oredeoossors 
in intoros^ have boM at a root or rate of rent 
whloh has noc b»ea ohaaged daring th* 20 
yn*?R Immrtdfaf.rUy b«for* the institution of tho 
suit or proceeding.*' 

There is no doubt whatever that the 
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provision was intended to mean and m 
fact does mean that the presumption 
shall only arise where the suit is one 
brought under the provisions of the 
Bengal Tenancy Act. One would scarcely 
hive thought that it would be necessary 
for any judicial decisions upon that 
point in order to put that proposi¬ 
tion beyond doubt. But actually there 
is a long line of cases in which it has 
been categorically laid down that the 
object of the legislature in providing for 
the presumption as to the fixity of rent 
mentioned in S. 50. Ben. Ton. Act, wasi 
to provide in suits or proceedings under) 
the Act, that is, suits between landlord 
and tenant as such, a speedy determina¬ 
tion of the rights of the parties. I only 
need give the bare references to one 
or two cases in which that has been 
decided, namely the cases of Buzlul 
Karim v. Satish Chandra Girt (l) and 
San tosh Kumar Roy v. Rakhal Chandra 
Kazra (2). 

All these cases show that sub-S. 2, 
S. 50 has no application to suits which are 
not suits under that Act but are suits 
under the general law. In the present 
suits the plaintiffs brought their oases 
upon the footing that the defendants 
were trespassers upon the lands in ques¬ 
tion. The plaintiffs proved to the satis¬ 
faction of the Court below that the 
lands were in fact part of their estate 
and that therefore prima facie, unless 
the defendants could show that they 
were entitled to bo upon the land by 
reason of some right vested in them, 
the plaintiffs were entitled to recover 
possession. The defendants apparently 
succeeded in showing that the rent paid 
in respect of the lands in question had 
not been ohaogod for a period of 20 
years. Upon that it was contended on 
their behalf that the presumption under 
S. 50 (2) did arise, and that it was in- 
oumbent upon the plaintiffs to rebut 
that presumption. Having regard to 
the terms of the seotion itself and the 
authorities to which I have referred 
above the proof by the defendants that 
rent had not beon chaugad for 20 years 
did not raise a presumption such as 
wa9 contended. All these authorities 
and others do however show that the 
Court may, even in the case of a suit 
brought und er the ordinary law. if it 

(1) [1911] 10 L O. 325, ~ 

(2) A. I. R. 1927 Gal. 174=91 I. C. 740. 
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thinks fit, apply the presumption similar 
to that provided for by the statute. I 
cannot do better than quote the language 
which Mookerjee, J., used at p. 784 of 
43 C. L. J. with reference to S. 50 : 

“ It has been repeatedly pointed oat that the 
presumption mentioned in S. 50 applies only to 
cases arising cut of suits cr proceedings under 
the Bengal Tenancy Act." 

He then went on to say : 

“ But it has sometimes been held that even 
in cases where S. 50 is not directly applicable 
the Court may act on a similar presumption if 
the facts justify the necessary inference.” 


To put it concisely the matter com3S to 
'this that in suits under the BengalTenancy 
Act the Court shall presume whereas in 
cases arising under the general law as in 
the present cases the Court may presume. 
In other words, if theCourtchooses.it 
may draw an inference that because rent 
had been uniform for 20 years therefore it 
must have been uniform since the date of 
the Permanent Settlement. It ha3 been 
argued by the learned advocate for the 
appellant that the learned District Judge 
did not apply the presumption in the 
present cases. What I have said however 
is sufficient to indicate that it wasentirely 
a matter for the learned Judge whether 
or not in the facts and circumstances as 
proved before him he would be justified 
in applying the presumption in such a 
manner as to shift the onus back from 
the defendants on the plaintiffs. It 
appears from the judgment of the learned 
District Judge that there was no seri¬ 
ous attempt on the part of the defendants 
to show that the tenancy originated as 
far back as the Permanent Settlement 
or that the rent ha3 not been changed 
for a period much longer than 20 years. 
He said: 

“There is no evidence with regard to toe 
origin of the tenancy. The plaintiffs have pro¬ 
duced a number of papers which, have been 
called for from the Collectorate’ etc. 
and then he sums up the position in 

th “lt 0 thcreforo comes to this that tho defen¬ 
dants have proved that there had been no 
change of rent for tho last 20 years. Whereas 
they have failed to prove that there has been 
no change of rent since the Permanent Settle¬ 
ment and that the plaintiffs have shown that it 
is probable that these tenancies wore not in ex¬ 
istence then.” . .. . , 

It is clear from his judgment that he 

took into account the possibility of 
applying the presumption which might 
have arisen by reason of payment of 
fixed rent for 20 years and he evidently 
came to the conclusion that in these 


suits the application of the presumption 
was not warranted. It has further been 
argued on behalf of the appellants that 
the Courts below erred in that they seem 
to have taken into account certain papers 
which had been called for from the 
Collectorate the papers which were filed 
in the Collectorate for the purposes of 
Decennial and the Permanent Settle¬ 
ment. The learned District Judge 
thought, and we also do not think that 
they were good evidence in a case of 
this description and that it was possible 
to infer from those papers that the ten¬ 
ancies were not in existence at the time 
of the Permanent Settlement. The ap¬ 
pellants have argued that the Courts 
below ought not to have taken those 
papers into account at all. I think it is 
not necessary for us to decide for the 
purposes of these appeals one way or 
other whether the Courts below were or 
were not right in so doing because once 
the suits had arrived at the stage where 
the onus was on the defendants and 
they had produced apparently no other 
evidence than that with regard to the 
payment of fixed rent unless the pre¬ 
sumption of the kind provided in S. 50(2) 
was to be applied it is clear that the 
defendants had not discharged the onus 
which lay upon them and therefore 
irrespective of the question whether the 
plaintiffs produced any farther evidence 
or not at that stage of the suit the 
defendants had entirely failed to show 
that they had any right whatever to 
remain upon the lands in question; and 
therefore the taking into account by the 
Courts below of those papers did nob in 
my judgment affect the result of the 
suits one way or the other. 

The only other matter which was put 
forward on behalf of the defence was 
that the learned District Judge was 
wrong in not giving consideration to the 
question whether or not the lands in 
dispute were by custom transferable. 
Apparently at a late stage of the case 
the defendants had sought before the 
learned Subordinate Judge who tried 
the cases to raise an issue on the ques¬ 
tion of transfer by custom. But it does 
seem that it was admitted on behalf of 
the defendants that no such issue was 
raised by them in their written state¬ 
ment. Therefore it was clearly a matter 
of discretion with the learned Subor¬ 
dinate Judge as to whether or not be 
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should allow such an issue to be framed 
having regard to the late stage in which 
it was sought to be raised. The learned 
District Judge upheld.'the Court of first 
instance on this point; and we think 
that as it was a matter of discretion for 
the Judge who tried the case the 
lower appellate Court was right in so 
doing. We therefore take the view 
that there is nothing in the judgment 
of the learned District Judge which 
calls for an interference on the part of 
this Court. The appeals are therefore 
dismissed with costs. 

Suhrawardy, J. —I agree. 

Costello, J. —There is a further series 
of appeals (Second Appeals Nos. 451 
to 455 of 1923) from a decision of 
the Firsb Additional District Judge 
94 Parganas confirming a decision of 
the Munsif, 3rd Court, Alipur. All 
these appeals arise out of suits in 
which the parties were the same 
as in the previous series of suits. The 
matters in dispute in the suits out of 
which these appeals arise were for all 
intents and purposes similar to tho3e of 
the four previous appeals which I have 
already dealt with. These four suits 
wore triod together as a matter of conve¬ 
nience and the points in controversy 
are substantially the same in all of them. 
It appears to be conceded on behalf of 
the appellants that although one or two 
minor points have been urged before us 
they for all praobical purposes are co¬ 
vered by the decision in the first four 
appeals. In some of these suits decision 
was given in favour of the defendants 
in the lower appellate Court and against 
■ this decision the plaintiffs have not 
appealed. Having regard to the sub¬ 
mission made on behalf of the defen¬ 
dants all that we need say is that we 
affirm the decision of the lower ap¬ 
pellate Court. Those appeals are like* 
j wise dismissed with costs. 

Suhrawardy, J. —I agree. 

V.B./r.k. Appeals dismissed. 
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Rankin, C. J., and C. C. Ghose, J. 

(Sm.) Radharani Dassya and others — 
Plaintiffs—Appellants. 

v. 

Pur no, Chandra Sarkar and another — 
Defendants—Respondents. 

Privy Council Appln. No. 30 of 1929, 
Decided on 13th January 1930, against 
judgment of Page and Patterson, JJ., in 
Appeal No. 14SL of 1929, reported in 
A.I.R. 1930 Cal. 721 (l). 

(a) Civil P. C , S. 80 —Suit against recei¬ 
ver in respect of acts done in course of duty 
— Notice is necessary. 

A suit against a receiver in respect of acts 
done in tho course of his duty, even if it is 
brought after discharge, cannot be brought 
without a notice under S. 80. (P 788 C 1] 

(b) .Civil P. C., S. 110 —Valuation—Low 
valuation in suit with knowledge—No in- 
create in valuation or payment of additional 
court-fee at subsequent stage —Plaintiff 
will not be allowed to do so at time of leave 
for appeal to Privy Council, 

Where plaintiff's valuation of the claim iu 
suit is low to the knowledge of tho plaintiff 
and the plaintiff neither increases that valua¬ 
tion nor pays additional court-fee at subsequent 
stages of tho suit, he will not be permitted to 
change tho valuation at tho time of leave to 
appeal to His Majesty in Counoil. (P 738 C 1) 

Prakash Chandra Pakrashi —for Ap¬ 
pellants. 

Upendra Lall Roy —for Respondents. 

Rankin, C. J.—This is an application 
for a certificate that tho case is a fit one 
to be taken on appeal to His Majesty 
in Council. The defendant is sued for 
negligence and for improper intromis¬ 
sion with property in the Course of his 
dutie? as receiver in a certain suit. The 
position is that an order has been pas¬ 
sed for the disoharge of the receiver in 
that suit. He has filed certain accounts; 
bub these accounts have not yet been 
passed. The present plaintiffs applied 
in that suit for relief of the kind whicli 
they now seek. It was held against 
them that such relief could be more 
properly got by instituting a separate 
suit. We are in no way concerned with 
the correctness of that deoision. A sepa¬ 
rate suit was brought, bub no notice 
under S. 80, Civil P. C., was given to 
the defendant. For this reason, the suit 
has been dismissed in all the Courts. 
It is. now contended before na that a 
certificate should be given that the case 
may be taken to His Majesty in Oounoil 
on the ground that, whereas, if a suit is 
brought against a receiver before an 
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order for discharge is passed, the recei¬ 
ver is a public officer and notice is re¬ 
quired if the suit is brought challenging 
his acts in the course of his public 
duties; nevertheless, if the plaintiff only 
waits and brings his suit after the order 
of discharge is made, the protection in¬ 
tended to be given to the receiver by 
S. 80, Civil P. C., is no longer given. In 
Imy opinion, that is not a reasonable 
iconstruction of the section'readfwith the 
'definition of “public officer” in S. 2 of 
the Code. For this reason alone, it 
appears to me that the point of law now 
taken is not substantial. 

There is however a further point. It 
appears that, after certain scrutiny had 
been made of these accounts, a large 
sum was found by the Head Clerk to be 
due to the plaintiff on the receiver’s 
account, but the plaintiff still brought 
this suit valuing his claim to the relief 
at Rs. 2,500; at no stage up to the pre¬ 
sent has he increased that valuation or 
paid any more court-fee. In my judg¬ 
ment, the attempt now made to say that 
the suit should be treated as involving 
over Rs. 10,000, is one that cannot be 
maintained. 

For these reasons, it appears to me 
that this application should be dismis¬ 
sed with costs, hearing-fee five gold 
mohurs. 

C. C. Ghose, J.—I agree. 

v.B./r.K. Application dismissed. 
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Guha, J. 

Rajendra Nath Chandra and another 
—Plaintiffs—Appellants. 

v. 

Dinu Prodhan and others —Defen¬ 
dants—Respondents. 

Appeal No. 1665 of 1928, Decided on 
20th May 1930, from appellate decree 
of 3rd Sub-Judge, Midnapur, D/- 15th 
February 1928. „ 

Transfer of Properly Act (1882) S. 72 
Tenants settled by mortgagee—Mortgage 
deed not precluding mortgagee from such 
settlement—On redemption tenant cannot 
be evicted as trespasser—Transfer of Pro¬ 
perty Act, S. 62. 

Ordinarily a mortgagee in possession for a 
limited period is not entitled to create an 
interest which is to continue after the termi¬ 
nation of the period of possession; but whore 
the mortgage deod does not provent the mort¬ 
gagee from settling tenants in the land and 
thoro is no stipulation for keeping the land 
in khas possession during the period of the 
mortgage, tho tenants so settled cannot be 


evicted on redemption without recourse be¬ 
ing had to the provisions of law applicable 
to the eviction of a tenant in occupation: 20 
Cal. 703, Rel. on. -[P 739 0 2; P 739 0 1] 

Gopenlra Nath Das —for Appellants. 

Santosh Kumar Pal and Sukumar 
Hazra —for Respondents. 

Judgment.—The Courts below have 
agreed in their decision on the ques¬ 
tion of the plaintiffs’ title to the lands 
in suit; they have differed however on 
the question as to whether the plaintiffs 
were entitled to 1 khas possession. The 
plaintiffs’ suit as laid was resisted by 
defendant 1 and so far as claim for khas 
possession was concerned it was pleaded 
that he had acquired right of occupancy 
in the lands, and was not therefore 
liable to be evicted as a trespasser. An 
issue was definitely raised on the ques¬ 
tion of khas possession, namely Issue 5. 
The trial Court maiuly on the interpre¬ 
tation of the mortgage deed, Ex. 1 in 
the suit, came to the conclusion that 
the plaintiffs who have stepped into 
the shoes of the mortgagors were en¬ 
titled to such khas possession as the 
mortgagors themselves were entitled to, 
under the terms of the document. The 
Court of appeal below, on a reading 
of the document, has held that it could 
not "be said that by the terms of the 
mortgage bond, Ex. 1, there was no 
right in the mortgagee to establish 
tenant on the land. In that conclusion 
I agree. The document did not prevent 
the mortgagee from settling tenants in 
the land; and there was no stipulation 
for keeping the land in his khas posses¬ 
sion during the period of the mortgage. 
It may be accepted as a goner il pro¬ 
position that a mortgagee in possession 
for a limited period is not entitled to 
create an interest which was to con¬ 
tinue after the termination of his period 
of possession; but the position in the 
present case being that the mortgage 
deed, Ex. 1, did not stand in the way of 
tenants being settled on the land, the 
tenant so settled whose interest in the 
the land was well defined under the 
law, could not be evicted without re 
course being had to the provisions of 
law applicable to the eviction of a 
tenant in occupation. If the tenant on 
the land had obtained possession from 
a person who was himself in possession 
of the land at the time when the tenant 
was so settled, and there was no absence 
of good faith in the settlement, tbe 
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•claim for khas possession could very 
well be resisted on the strength of the 
principle enunciated in Binad Lai Pak- 
trashi v. Ealu Paramanik (l) and the 
tenant on the land would be protected 
from eviction as a mere trespasser. 

The above is the footing upon which 
the case appears to have been argued 
in the lower Court, and that is the 
aspect of the case that has been presen¬ 
ted in the grounds of appeal to this 
Court. On the interpretation of the 
mortgage bond, Ex. 1, the • position is 
abundantly clear that defendant 1 was 
not a trespasser on the land and was 
not liable to eviction as claimed in the 
suit. Ho is a person who lawfully 
came to be in possession as a tenant 
under the mortgagee for a term, and 
'there was nothing to support the posi¬ 
tion that he was to be ejected on the 
redemption of the mortgage. The clear 
recitals in the document would not 
•lend support to such a contention as 
■is advanced on behalf of the plaintiffs. 

It has further been argued that the 
provisions contained in S. 60 and S. 62, 
T. P. Act, would entitle the plaintiffs to 
a decree for khas possession as claimed 
in the suit. It need only be stated 
-that the mortgagor may be entitled to 
possession under the law, but there is 
nothing contained in any of the pro¬ 
visions referred to above, whioh in any 
way militates against the position that 
the mortgagor was in the present suit, 
•entitled to such possession as the land 
was capable of, in view of the fact that 
in accordance with the terms of the 
mortgage, there was tenant on the land, 
as against whom there could not under 
tho law bo any decree for ejectment 
•on the ground of his being a trespasser. 
As I have indicated already, I agree 
with the view taken by tho Court of 
appeal below that it could not be said 
that by the terms of the mortgage bond, 
Ex. 1, there was no right to settle ten¬ 
ants on the land, and the tenants so 
settled have acquired rights, whioh 
rights have to be respected when the 
mortgagor or person claiming through 
the mortgagor asserts his right to re- 
oovor possession. Khas possession may 
not be possible in a case like the pre¬ 
sent; the plaintiffs to get possession by 
realization of rent from defendant 1. 

-A qaestion relating to the good faith 
U) U993] 20 Oal, 708. - 


in the matter of settling defendant on 
the land was raised by the learned 
advocate for the appellants. There is 
nothing to show want of good faith in 
the present case on the terms of the 
document, Ex. 1, and where the defence 
was that the tenant was in possession 
even before the settlement by the mort¬ 
gagee. 

I have no hesitation in coming to the 
conclusion that the view taken by the 
Court of appeal below in the case is 
correct. The appeal therefore fails 
and is dismissed with costs. 

v.B./r.k. Appeal dismissed. 
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Graham and Mitter, JJ. 

Secy, of State —Appellant. 

v. 

Bhupalchandra Bay Ghaudhuri — 
Respondent. 

Appeal No. 1110 of 1927, Decided on 
13th June 1929, from appellate decree 
of Dist.-Judge, Dinajpur, D/- 2nd Febru¬ 
ary 1927. 

(a) Deed—Construction— Hat leased for a 
term for aggregate rent, control retting 
with les.ee. subject to certain restriction, 
and reservations in favour of lei.or.—Trans¬ 
action amounts to transfer of interest and 
rent payable is rent assessable under S. 6, 
Bengal Cess Act (9 of 1680), S. 6. 

If where the land of the hat is leased for a 
term and an aggregate rent is payable in res¬ 
pect of tho Bams, aad the control of hat is in 
tho lessees sabjeot to certain restrictions and 
reservation in favour of tho lessor, it amounts 
to a transfer of interest in tho land and, there¬ 
fore the sum payable by the lessor, call it jama 
or oall it lioense fees, is rent payable to the 
lessor, so that coss could be assessed and col¬ 
lected thereon from the lossor, more so whero 
the losses in his ksbuliyat agrees to pay tho 
cess if levied : A. I. R. 1929 Cal. 107, Ret. on : 
35 Cal. 82 and 28 Cal. 637, Dist. [P 748 O 21 

(b) Deed — Construction—If holder gets 
exclusive rights of occupation with reserva¬ 
tion as to purpose for which land is to be 
used, transfer amounts to demise of land. 

If the ofleot of the instrument is to give the 
holder an exolusive right of oooupation of tho 
land though subjeot to certain reservations 
or to a restriotion of the purposes for whioh 
it may be used, it is in law a demise of tho 
land itself:G/«rnoooi Sember Co. Ltd.v. Philli ns 
(1904) A. C. 405, Poll. (p 743 q jt 

(c) Bengal Cess Act f9 of 1880), S. 6— 
Test to determine whether jama on account 
of hat is profit assessable under S. 6. 

The test to detormina whether tho particular 
jama or r°nt in raapoofc of a hat is profits 
domed from the land bo as to be assessable 
under 3. 6 is to find whother the transferor 
has granted sufficient control over the land of 
tho hat so as to make the instrument a demise 
and not a more lioense. [p 743 q 31 


740 Calcutta Secy, of State v. Bhdpalcuandra (Graham, J.) 1930: 


Surcndranath Guha and Nasirn Ali — 
for Appellant. 

Braja'al Chakravarti and Jatindra- 
mohan Chaudhuri —for Respondent. 

Graham, J. —This is an appeal by 
the defendant, the Secretary of State 
for India in Council, against a decision 
of the District Judge of Dinajpur con¬ 
firming a judgment and decree of the 
Subordinate Judge of Dinajpur. The 
suit was for a permanent injunction 
restraining the defendant from the 
assessment and collection of cesses in 
respect of the plaintiff’s income derived 
from certain hats, ferries, and khuta- 
garies, and for a refund of the sum of 
Rs. 1,032 and odd annas already real¬ 
ised by the defendant on these ac¬ 
counts together with interest thereon. 

The plaintiff’s case was that the col¬ 
lections made from these sources are 
not liable to pay cess, and that the 
assessment was ultra vires. 

The defendant on the other hand 
pleaded that, having regard to the 
terms of the kabuliyats, which were 
put in evidence, read with the provi¬ 
sions of the Cess Act (Bengal Act 9 of 
1880) the assessment was valid and 
lawful. He also contended inter alia 
that the suit was barred by limitation. 

The trial Court found that the assess¬ 
ment wa9 illegal, granted the injunc¬ 
tion prayed for, and partially decreed 
the claim for refund. 

On appeal by the defendant that 
decision was affirmed by the District 
Judge. The Secretary of State has now 
preferred thi9 second appeal. 

Both the Courts below have fouud in 
favour of the plaintiff on the issue of 
limitation, and no argument has been 
addressed to us upon that point. The 
question which arises for decision is 
whether it has been rightly held that 
these collections are not liable to pay 
cess. In order to decide the matter 
reference is necessary to the relevant 
sections of the Cess Act and to the 
kabuliyats in question. 

Dealing first with the Act, the pream- 
ble makes it clear that the cess is to be 
levied on immovable property. Ss. 5 
and 6, which deal with the method of 
assessment, read aa follows : 

“ 5. From and after the commencement of 
this Act in any disfcriot or part of a district, 
all immovable property situate therein, .except 
as otherwise in Ss. 2 and 8 provided, shall bo 


liable to the payment of a road cess and a 
pablic works cess.’* 

“ G. Tho road ces6 and the public work^ 
ces9 shall be assessed on the annual value of 
lands and on the annual net profits from 
mines, quarries, tramways, railways and other 
immovabie property ascertained respectively 
as in this Act prescribed. 

4 Immovable property * is defined in S- 4 
of the Act in these terms : 4 immovable pro¬ 
perty ? includes lands and al! benefits to ari9s 

out of land.but does not in* 

elude crops of any kind, or houses, shops or 
other buildings.” 

4 AquuaI value ' is thus defined: 4 annual 
value of any land, estate, or tenure ' meane 
the total rent which is payable, or, if no rent 
is actually payable, would on a reasonable 
assessment, be payable, during the year by all 
tho cultivating raiyats of such land, estate or 
tenure, or by other persons in tho actual use 
and occupation thereof.” 

"Tenure” is defined as including, 
every interest in land, whether rent 
paying or not, save and except an estate 
as defined in the Act. 


Coming now to the kabuliyats refer¬ 
ence may first be made to Ex. A-l 
of which a translation has been placed 
before us. This document is described 
as a meyadi ijara kabuliyat (i. e., for 
a fixed term) executed in favour of 
Bhupalchandra Ray Chaudhuri (plain¬ 
tiff in this case) in respect of a hat y 
and the executant binds himself to pay 
Rs. 190 annually as land tax (rent) for 
the land of the hat, and Rs. 3,260 an¬ 
nually as license fee for realizing tolls 
of the hat, i. e., to pay a total jama of 
Rs. 3,450 per annum. Certain conditions 
are then stated, breach of any of which 
will entail the right of the lessor to 
re-enter into possession of the land- 
The liability of the lessee to pay tho 
fixed road cess of tho hat a3 per valua¬ 
tion is mentioned, and schedules are 
annexed giving the boundaries of the 
land, and the instalments of the rent 
payable. 

We are informed that a number ol 
kabuliyats were filed in the case, and 
that the one just referred to above- 
(Ex. A-l) is peculiar in this respect 
that it is the only one in which any 
distinction has been mado betweeu tbe 
amount payable as rent of the land,. 
and the amount paid as annual lioense 
fee for realizing tolls. In the other 
kabuliyats, we are informed, the total 
jama has been given as a lump sum 
without any such distinction being- 
made. This apparently was the form of 
kabuliyat, which had hitherto been-- 
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used, an example of which is Ex. A, 
executed at the settlement of 1920, in 
which the total annual jama is stated 
to bo Rs. 3,400. 

It may be mentioned here that, so 
dar as the ferries and khutagaries are 
concerned, the oise is not pressed on 
behalf of the appellant. It is neces- 
•sary therefore to consider only the 
•question of the hat. 

It is contended on behalf of the 
appellant that having regard to 
the terms of the kabuliyats and to 
the relevant sections of the Ce9S Act, 
and in particular to S. 6 of the Act, 
the appellant is entitled to levy cess 
upon these collections, both under the 
first part of S. 6 as well as under the se¬ 
cond part.thereof. The kabuliyats.it is 
argued, clearly indicate that they give 
-a right to the use and occupation of the 
land, and the assessment should there¬ 
fore be upon that basis. The distinc¬ 
tion made in Ex. A-1 between the an¬ 
nual rent and the license fees is, it is 
urged, merely a device for the purpose 
of evading the tax. In any view, how¬ 
ever, even if the first part of S. 6 does 
not apply, the appellant, it is con¬ 
tended, is entitled to realize the cess 
under tho second part of the section, 
as these are profits derived from the 
land. 

In support of these contentions, re¬ 
liance has been placed on a recent de¬ 
cision of this Court, Secy, of State v. 
Sati Prasad Garga (l), which was de¬ 
cided about a year after the decision 
of the Court of appeal below in this 
-case. In that case, where the faots 
were similar except that the total jama 
was stated as in Ex, A without any 
•differentiation between the rent and 
license fees, it was held inter alia that, 
if any right to a piece of land is 
granted, and a hat is held thereon, the 
income of the hat is liable to be as¬ 
sessed with cesses, but that in the case 
of a mere license to hold a hat on a 
piece of land, the said income is not so 
assessable. Farther, that where hats 
are periodically held on lands of 
whioh possession is given to ijaradars, 
who have executed kabuliyats in favour 
<>f the landlords promising annual 
jamas, p ayable bo the latter for the 

(1) A. I. R. 1929 Oal. 197=115 L 0. 185=5 5 
Oal. 1828, 


same, the income of such hats i3 liable 
to b8 assessed with cesses. 

So far as the sum of Rs. 190 men¬ 
tioned in Ex. A-l as rent of the land 
is concerned it was only faintly argued 
before us on behalf of the respondent 
that this could be treated as free from 
any liability to pay cess, and it was 
conceded that this item is covered by 
the decision of this Court referred to 
above, which is binding upon us. 

It was argued however that that de¬ 
cision is erroneous and ought not to be 
followed on the. ground that it is in 
conflict with a previous decision of this 
Court, Secy, of State for India v. 
Karuna Kanla Chowdhry (2), which 
followed an earlier decision (Jmed Rasul 
Shaha Fakir v. Anath Bandhu Chow- 
dhri (3). These two cases have been 
referred to and relied upon in the judg¬ 
ment of the Subordinate Judge in this 
case, Sati Prasad Garga's case (1) not 
having, as already stated, at that time 
bean decided. It is clear that these 
two earlier cases are distinguishable 
from the third case deoided by B. B. 
Ghoso and Cammiade, JJ. Both of 
those cases related to a mela, which 
was held upon the land only for a 
period of about one month in the year, 
whereas here the land is taken on lease 
for the purpose apparently of holding 
a permanent hat on one day or more 
per week. Again, in Umed Rasul Shaha 
Fakir's case (3) it was found that in¬ 
come-tax had been paid on the profits 
derived from the m'ela, and the case 
proceeded upon that footing, while in 
Karima Kantha’s case (2) there was an 
intermediate tenancy which was liable 
to pay the cess. 

Both these cases were considered by 
B. B. Ghose, J., in his judgment in Secy, 
of State v. Sati Prasad Garga (1). 

The real question, as stated by that 
learned Judge, was whether the grant 
in question was a mere license, or a 
lease of property, and the same ques¬ 
tion arises here. The learned advooate 
for the respondent would have it that 
tho ijaradars, as their name implies, 
are mere licensees, and that they oan- 
not be assessed at all events in respect 
of the Rs. 3,260 representing license 
fees. Bnt the matter o annob be deter- 

(2) [1907] 85 Oal. 882=^6 0. L. J. 842=11 
0. W. N. 1058. 

(3) [1901] 28 Oal. 637=6 O. W. N. 128. 
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mined merely by reference to the ex¬ 
pressions used in the kabuliyats. Look¬ 
ing to the substance of the matter, and 
upon a true construction of these docu¬ 
ments, there seems to me to be no 
doubt that they come within the pur¬ 
view of the first part of S. 6, Cess Act. 
That indeed was the conclusion of both 
the learned Judges in Secretary of State 
for India v. Sati Prasad Garga (l), al¬ 
though it was held that the second part 
of the section would also apply. That 
decision, as I have already said, is 
binding upon us. 

With regard to the kabuliyat Ex. A-l, 
I do not think .that the distinction, 
which is sought to be made therein 
between the portion of the money paid 
as rent and the portion paid for license 
fees, can make any difference, since it 
seems to be reasonably clear that this 
is merely a device for the purpose of 
evading payment of the cess. On a true 
construction of the kabuliyats, it seems 
plain that they are in fact leases of the 
land with the object of using it for 
holding a hat thereon, and further that 
the amount realized, which is described 
in most of these documents as the an¬ 
nual jama or rent, is profit derived 
from the land, and as such is liable to 
pay cess. 

In the result the appeal succeeds in 
part and the assessment in respect of 
the income derived from the hat must 
be held to be valid and legal. The 
judgment and decree of the Court of 
appeal below, in so far as it has granted 
an injunction restraining the realiza¬ 
tion of cesses from the defendant upon 
income derived from this source, are 
accordingly set aside. The amount of 
the refund, which has been decreed, 
viz. Ri. 450-12-0, will also be modified 
in accordance with this decision, and 
the plaintiff will obtain a refund only 
of such portion of this sum as has been 
paid on account of the ferries or ghats, 
and the khutagaries. 

The Secretary of State for India is 
entitled to his costs throughout in pro¬ 
portion to his success. 

Mitter, J. —I agree with my learned 
brother that this appeal should be al¬ 
lowed to the extent indicated in his 
judgment. The matter in controversy 
turns on the question whether the 
kabuliyats, of which Ex. A (which is 


most favourable to the respondent) is 
a typo, is to be regarded as a lease or 
demise of the hat or a mere license to 
collect tolls. I have no doubt, on the- 
construction of Ex. A, that, so far as 
the sum of Rs. 190 is concerned, it is 
distinctly stated that it is rent for the 
hat and it has not been seriously dis¬ 
puted that that sum is assessable to- 
cess. The larger sum of Rs. 3,260 has 
been stated as license fee for realizing, 
tolls of the hat. Whatever the form of 
the statement may be, what is the sub¬ 
stance of it ? It is nothing less than 
the jama or lent paid for the occupation 
of the hat. That is apparent from the 
document itself which, after differen¬ 
tiating between land tax or rent for 
the land of the hat and the license 
fee, proceeds to describe the aggregate 
sum as “total jama of Rs. 3,450 per 
annum,’’ and further proceeds to state 
that 

“the jama proposed by mo being the highest 
one, you have made settlement.of the 'said 
liat to me for a term of throe years, i. e., from 
1330 B. S. to 1332 B. S., fixing tho annual jama 
at Rs. 3,450. I on my part execute this kabu¬ 
liyat and agree to pay the jama fixed as per 
kiets given below at the sadar kachari of the 
estate.” 


It is therefore abundantly clear that, 
notwithstanding the differentiation bet¬ 
ween rent and license fee, the aggre¬ 
gate of the two has beon regarded as 
the jama or rent. The true test in 
cases of this kind is to find out whether 
the respondent has granted sufficient 
control over the land of the hat so as 
to make the instrument (kabuliyat) a 
demise and not a more license. It is 
argued for the respondent that suffi¬ 
cient reservations have been made in 
favour of the respondents, which shows 
the respondents did not part with the 
real control of the hat ; but notwith¬ 
standing such restrictions or reserva¬ 
tions I think the executant of the 
kabuliyat (Ex. A) has sufficient control 
over the hat during the period of the 
lease so as to make him a lessee in the 
real sense of tho term. I refer to the 
following provisions of the kabuliyat 

Which justifies this view: 1 iPl 

the aggregate jama of Rs. 3,450, V) x 
shall maintain the boundaries of the 
hat as of old; (3) I shall keep the entire 
area of the hat always clean at my own 
cost; (4) I shall nob be competent to 
raise any plea for the abatement of 
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the jama or to escape from the duty of 
payment of rent and relinquish the 
ijara mehal during the fixed term. (5) 
After the expiry of the term I shall 
hand over possession of the hat to you 
without any objection ; *6) I execute 
this meyadi ijara patta for this hat out 
of my own free will. The restrictions 
referred to are that the lessee would 
not be able to make alterations in the 
position or place of temporary shop¬ 
keepers of the hat without the lessor’s 
permission and not to interfere with the 
rent of any permanent shop-, plot or for 
the lands of permanent tenants, which 
shall be realized separately by the 
lessor. Notwithstanding these restric¬ 
tions I am of opinion that the position 
of the executant of the kabuliyat was 
that of a lessee. I am supported in this 
view by a decision of the House of Lords 
in the case of Glenwood Sumber Co. 9 
Ltd. v, Phillips (4). The following 
observations are pertinent to the pre¬ 
sent controversy : 

“la tbo bo- jailed liconse itsalf it is called 
indifferently a license and a demise, but in 
the it is spoken of as a leise, and the 
holder of it is described as tho lessoo. It is 
not however a question of words but of sub¬ 
stance?". If tho effect of the instrument is to 
give tho holder an exclusive right of occupa¬ 
tion of the land though subject to oertain 
reservations or to a restriction of the purposes 
»or which it m\y bo U9ed, it is in law a doznise 
of tho land itself.** % 

I also agroa with my learned brother 
that the kabuliyat in the«present case 
falls within the purview of the decision 
of B. B. Ghose and Cammiade, JJ., in 
Secretary of State v. Sati Prasad Garga 
(1). Ic is not necessary to decide in the 
present case whether the cess is leviable 
under the second part of S. 6, Ben. Act 9 
of 1880. In other words it is not neces¬ 
sary to decide whether profits from the 
hat are profits from immovable property 
within the meaning of the second part 
of S. 6. Indeed B. B. Ghose, J. f one of 
the learned Judges who decided the case 
of Secretary of State v. Sati Prasad 
Garga, (l) refused to express a final and 
defiuite opinion upon it. 

It has however been contended that 
this decision (l) of B. B. Ghose, J. is in¬ 
consistent with the decision of the 
Full Bench in the case of Secretary of 
State v. Karuna Kanta Chowdkry (2), 
I thin k there is no efficacy in this oon_ 

(4) [1904] A. 0. 405 = 78 L. J. P. O. 62 = 90 
I. T. 741=20 T. L. R. 581. 


fcention, for an examination of that case 
will show that all that was granted to 
the fakirs by the landlords was the 
right to hold the fair annually within 
the limits of the estate of the landlord. 
It will show that the fakirs or their 
ijaradars had no exclusive interest in 
the land on which the fair was held, 
the land having been admittedly in¬ 
cluded in the holding of occupancy 
raiyats. The following observations 
from the judgment of Ashutosh Moo- 
kerjee, J., in the Full Bench case will 
at once bring into prominence the dis¬ 
tinction between that case and the pre¬ 
sent case or the case of Secretary of 
State v. Sati Prasad Garga (l) : 

“la determining whether a transaction was 
a lease or a mere license, the substance of the 
agreement must be considered more than the 
words : Smith v. Overseers of St. Michael , 
Cambridge (5). If wo apply thesj principles to 
the facts of the case before us, what is tho 
position of tho parties ? The lands on which 
the fair was hold during 20 days in the year 
were all comprised in the holdings of agricul¬ 
tural tenants. Tho legal possession was in 
them. The fakirs could not acquire by any 
grant from tho landlord an interest in the 
lands in supersession or limitation of, or dero¬ 
gatory to, the interest of the cultivators. Tho 
zamind*r granted them a right to hold tho 
fair. This right they could not exercise, if 
the agricultural tenants objected. Substan¬ 
tially, they did not and oould not acquire 
any right to the possession of the land. They 
could hold the fair only by consent or ao* 
quiesoenco of tho cultivators. It is thoreforo 
impossible to say that they acquired any in¬ 
terest in tho lands. Much I 093 can it be 6aid 
that tho persons who att3nded the fair and 
sold animals, goods or articles of merchandise, 
wore in any senso tenants of tho ijaradars, 
Thoy had obviously no interest in the land. 
They ocoupied or erected stalls or booths to 
store their goods and to soil them, and paid 
what was nothing more or leas than a toll to 
tho ijaradars of tho fakir9, and* tho amounts 
paid in respect of the shops oould not fall 
within the description of annual valuo ox the 
land.” 

It is obvious that the facts of the 
present case are essentially different. 
Here the land of tho hat is leased for 
a term ; an aggregate rent is payable 
in respect of the same ; the control of 
the hat was in the lessees subjeot to 
certain restrictions and reservations in 
favour of the lessor. There was in the 
present ease a transfer of an interest 
in land and therefore the sum payable 
to the lessor oall it jama or oall it 
lioense fee was “rent” payable to the 
lessor. 


(5) [1860] 8 E, & E. 383, 
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In this connexion I may also refer to 
the provision in the kabuliyats by 
which the lessee agreed to pay the cess 
if levied. I refer to this only to show 
that the justice of the case lies on the 
side of the appellant. 

v.B./r.K. Appeal partly allowed 
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Panckridge, J. 

Nishi Kania Ghose and another —Peti¬ 
tioners. 

v. 

Barda Kanta Basu and others — Op¬ 
posite Parties. 

Civil Revn. No. 1270 of 1929, Decided 
on 12th February 1930, against order of 
Olfg. Sub-Judge, Dacca. D/'- 22nd De¬ 
cember 1928. 

Calcutta High Court Appellate Side Rules, 
Chap. 2, R. 1—Single Judge cannot in revi¬ 
sion deal with order passed in suit of more 
than Rs. 1000. 

A Judge sitting singly has no jurisdiction to 
deal in revision with orders passed in suits of 
the value of more than Rs. 1,000 although th9 
order itself is concsrnod with a sum less than 
Rs. 1,000. [P 745 C lj 

Uemendra Narain Bhattacharji —for 
Petitioners. 

Asita Ranjan Ghose — for Opposite 
Parties. 

Judgment.—Thisis a Rule granted by 
the Chief Justice calling upon the oppo¬ 
site party to show cause why a certain 
order should not be set aside or otherwise 
varied. The order in question concerns 
certain receivers who were appointed 
receivers of a joint business during the 
pendency of Suit No. 47 of 1924 in the 
Court of the 4bh Subordinate Judge at 
Dacca. By various orders culminating 
in an order of 22nd December 1928 the 
applicants before me were ordered to pay 
a certain remuneration to an auditor 
who had heen appointed the remunera¬ 
tion amounting to Rs. 343-4-9. The 
receivers then preferred an appeal 
against this order to the District Judge 
who dismissed it on the ground that it was 
not maintainable. Thereupon they ap¬ 
plied for the Rule with which I am now 
dealing, which was granted to them 
on 28th August last year. The ap¬ 
plication to this Court was presented out 
of time but the petitioners say that they 
had good excuse inasmuch as they were 
bona fide pursuing their remedy in a Court 
which it transpired had no jurisdiction 
and that if the interval between the mak¬ 


ing of the order complained of and the 
dismissal of the appeal before the Dis¬ 
trict Judge be deducted, their application 
to this Court is in time. 

A preliminary point was taken that 
the" Rule was issued without juris¬ 
diction inasmuch as it is not a Rule 
which is competent for a Judge sitting 
singly on the appellate side of this Court 
to issue and it is not competent for me 
sitting in similar circumstances to deal 
with it. This argument involves a con¬ 
sideration of the Rules of tho appellate 
side of the Court. R. 1, Chap. 2, pro¬ 
vides that: 

“A Division Court for tho hoaring of appeals 
from decrees or orders of the Provincial Civil 
Courts shall consist of two or more Judges as 
the Chief Justice may think fit.” 

To that rule there is a proviso which 
makes it competent for one Judge to 
hear appeals and applications in all 
matters specified in the schedule to the 
rule. It is however provided that a 
Judge may send any particular case to 
be'disposed of by two Judges. The'sohe- 
dule includes among matters with which 
a Judge sitting singly is competent to 
deal applications for revision und.orS. 
115, Civil P. C., in cases up to the value 
of Rs. 1,000. Now'it is admitted that 
the value of tho suit in which the order 
complained of is made is abovo the sum 
I havo mentioned. But it is said that 
inasmuch a9 tho order is concerned 
with a sum of Rs. 343 there can be no 
objection .to my dealing with it. I have 
come to the conclusion though with some 
hesitation that th9 preliminary objection 
must succeed. It is true that the words 
used are “in cases”. But at the same time 
I do not think that when one talks of 
an order being made in ajease one merely 
means the order made on an application 
without regard to the rest of the suit. 
It is noticeable that S. 115 also uses the 
word “cases" and not “suit.” I think the 
reason for this is that it must have been 

intended that S. 115 and para. (3) of the 
schedule to which I have referred con¬ 
templated legal proceedings which are 
not suits in the strict sense, but which 
are governed by the provisions of the 
Civil Procedure Code. I think too that 
note to paragraph 3 of the schedule, 
namely: ,f Bvery application for revision 
shall state the value of the suit to which 
the application relates” can only 0 
explained on the ground that - before a 
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is made This being so I come to the that he had purchased a non-transfer- 
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AIR IQ'IO Calcutta 745 junction restraining defendants 1 to 4 

A. I. K. 1930 Calcutta frQm executi fchQ rent decreQ obtaiued 

Witter and Patterson. JJ. by fchem in regpecfc o{ fche landg of sche . 

Chhota Murari Mohan Panda— Plain- lilies ka and kha. The defence in the 
tiff—Appellant. suit vvas with regard to the first part 

v - of the claim that as the holding was a 

Protap Narain Panda and others non-transferable occupancy-holding no 
Defendants—Respondents. right pas3ad to the plaintiff by the sale 

Appeal No. 1723 of 192S, Decided on hold, in execution of the mortgage 
5th June 1930, from appellato decree of decree. With regard to the second part 
Second Sub-Judge, Widnapore, D/- 26th Q f the claim the defence was that the 
March 1928. Iftn/llnr^'a l n foroch UTQC in f.h A ll P ffi n d aH fcfl 






Bengal Tenancy Act, S. 170—.4 purchasing 
cion-trantferable occupancy holding in exe¬ 
cution of mortgage decree against tenant— 
On landlord proceeding to execute rent- 
decree by sal© of holding A depositing de¬ 
cretal amount—Withdrawal of deposit by 
landlord—Acceptance of deposit even under 
protest held to amount to recognition of A'3 
tenancy—Evidence Act, S. 115. 

.4 purchased a non-transferable occupancy- 
bolding in execution *of a mortgage deoroo 
agiinsb the original touants. The landlord of 
the holding obtained a rent decree against the 
original tenants and prooeedod to sell the 
holding in execution of the deoroe. A put 
in an application praying to deposit the 
dooree-holdor*8 duos under S. 170. The Court 
after making a remark, 41 Hoard pleaders on 
both sides'* permitted the deposit. Tho land¬ 
lord withdrew tho deposit, but after A insti¬ 
tuted a suit for declaration of his title conten¬ 
ded that the withdrawal was mado under pro¬ 
test and did not amount to recognition by him 
of A's tenauoy. 

Held : that tho fact of tho withdrawal of tho 
deposit by the landlord amounted to a recogni¬ 
tion by him of the tenancy of A . [P 746 0 2] 

Held also ; that from tho remark of the 
Court, “Heard pleaders on both sides"; it oould 
not b3 assumod that tho withdrawal had bsen 
made on protest. [P 746 0 2] 

Held further : that assuming there was a 
protest by tho landlord the aoooptanoe of tho 
deposit by him amounted to recognition of ten¬ 
ancy on the principle of estoppel : C C. L. J , 
<101; 7 I. O. 477 ; 23 I. C. 343, ftol. o». ; 30I.O. 
33 and A . I, R . 1926 Cal. 1215, Dist . [P 746 C 2] 


and that defendant 5 who is said to bo 
the vendor of the plaintiff, had no share 
in it. Both the defences prevailed in 
the Court of first instance with the 
result that the plaintiff’s suit was dis¬ 
missed. 

On appeal the lower appellate Court 
has ultimately affirmed the decision of 
the Court of first instance. It is not 
necessary for the purpose of this appeal 
to narrate the history of the intermedi¬ 
ate proceedings culminating in the final 
decision of the lower appellate Court 
which is now the subject-matter of the 
present appeal. 

In second appeal by the plaintiff 
Mr. Brojolal Chakravarty has not seri¬ 
ously contested tho finding of the Courts 
below with regard to the claim in res¬ 
pect of the superior maliki interest in 
the eight annas share in schedules ka 
and kha and consequently nothing need 
be said further with regard to this part 
of tho claim. 

The point in controversy in tho pre¬ 
sent appeal relates to the claim about 
tho plaintiff’s purchase in execution of 
the mortgage deoree and the 16 annas 
interest of the tenants in schedule ka of 
the plaint land. It appears that defen’- 
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dants 1 to 4 obtained a decree against 
the tenants for rent and in execution of 
that decree they proceeded to sell the 
holding in question. The 18th Novem¬ 
ber 1920 was fixed for the sale of the 
defaulting jote. On 17th November 
the present plaintiff put in an applica¬ 
tion praying to deposit the decree- 
holder’s dues under S. 170, Ben. Ton. 
Act, to save the jote from sale on the 
ground that he was an auction-pur¬ 
chaser of the land which was put up to 
sale. The Munsif directed that that 
application be put up on the next day, 
that is, on 18th November, in the pre¬ 
sence of the pleaders of both parties. 
On 18th November 1920 the order re¬ 
corded by the Mun3if is as follows : 

“ Heard pleaders oa both sides. The appli¬ 
cant is permitted to deposit the decreo-holder's 
dues. Put up ou 2Gth November 1920 awaiting 
tbo challin.” 

On 26th November the challin was 
received and the money was deposited 
and the case was ordered to be dismissed 
on full satisfaction. On 7th December 
1920 the payment order of Rs. 41-5-6 
was granted to the decree-holder 
through his muktear. It appears clear 
from these facts that the decree-holder 
withdrew the money in satisfaction of 
the rent decree, and it is on this fact, as 
narrated in the order-sheet to which I 
have referred, that the argument is 
built on behalf of the appellant that 
there has been a recognition by defen¬ 
dants 1 to 4 of the plaintiff as a tenant 
in respect of the non-transferable ocou- 
pancy-holding. The Subordinate Judge 
who dealt with the appeal eventually 
came to the conclusion that this with¬ 
drawal by the landlord had not the 
effect of recognition by defendants 1 to 
4 of the tenancy, as the withdrawal was 
made under protest. The basis of the 
Subordinate Judge’s finding that the 
protest was made on behalf of the land¬ 
lord is based on nothing else but as he 
himself states on the statements in the 
order sheet of 18th November 1920, 
namely "Hoard pleaders on both sides.” 
This statement to my mind i3 quite con¬ 
sistent with the other position, namely 
that there might have been no objection 
on the side of the landlord. There was 
no evidence on the record from which 
the Subordinate Judge could come to 
the conclusion from the mere use of the 
words “ Heard pleaders on both sides ” 


that as a matter of fact the landlord 
raised the protest with reference to this 
deposit. On the other hand, from the 
subsequent orders and subsequent con¬ 
duct of defendants 1 to 4 allowing the 
money to be deposited and in receiving 
payment by the payment order shortly 
after, namely 7th December 1920, it 
would seem and the inference would be 
legitimate that there was no protest on 
behalf of the landlord. It was a great 
assumption to make on the part of the 
Subordinate Judge when he stated that 
from the words “ Heard pleaders on 
both sides,” it must be assumed that 
the landlord objected to the deposit of 
the money. On this view we think 
that the fact of the acceptance of the 
deposit amounted to a recognition by 
defendants 1 to 4 of[the tenancy of the 
plaintiff. If any authority is needed 
for this proposition reference may be 
made to a series of decisions beginning 
from the case of Thomas Barclay v. 
Syed Hossein Ali Khan (l). There are 
later cases to which reference may also 
be made. In the case of Jugal Mohini 
Dasi v. Srinath Chatterjee (2) the same 
view was adopted as also in the case of 
Motoolcdhari Shukal v. Jugdip Narain 
Singh (3). Assuming however, for the 
sake of argument, that there was a 
protest on the part of defendants 1 to 4 
against the deposit being made by the 
plaintiff, the preponderance of opinion 
is in favour of the view that notwith¬ 
standing th9 protest if the money is 
accepted by the landlord that amounts 
to a recognition of the tenancy on the 
principle of estoppel. The question 
arose directly in the case of Motoolcdhari 
Shukul v. Jugdip Narain (3) to which I 
have already referred where Digambar 
Chatterjee, J., and Walmsley, J., review¬ 
ed the authorities and said that the ac¬ 
ceptance of rent under protest would 
operate in favour of the payer as a 
waiver of any forfeiture incurred, 
They quoted a passage from the case 
of George Henry Davenport v. The 
Queen (4) which may be quoted with 
appositeness on the present ocoasion. 
Their Lordships of the Judicial Com¬ 
mittee in that case said this : 

“ Where money is paid and received as rent 
under a lease a mnrn protest that it is aooepte. 

Tl) [1907] 6 0. L. J. 601. 

(2) [1916] 7 I. C. 477. 

(3) [1914] 28 I. 0. 343. 

(4) [1377] 3 A. C. 15. 
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conditionally and without prejudice to a right holding had been sold in execution of 

to a prior forfeiture cannot countervail the fcjje decree. 

fact of such reooipt. ” it j g ne xt contended by the learned 


It is pointed oat in this case that the 
protest under which the plaintiff re¬ 
ceived the amount deposited by the 
mortgagee of a non-transferable occu¬ 
pancy-holding did not make the receipt 
leas a receipt of rent from the mortgagee 
and in this view it was held that the 
mortgage) was recognized by the plain¬ 
tiff who was not entitled to a decree for 
ejectment. In Jugal Mohini Dasi v. 
Srinath Chatterjee (2) also Asutosh 
Mookerjee, J., considered the question 
and held that it made no difference in 
the application of the principle of 
estoppel if the deposit was made under 
protest. There also the deposit was 
made under protest under the provisions 
of S. 170, Ben. Ten. Act, as it stood be- 


advocate for the respondent that there 
are observations or dicta in some of the 
later decisions which throw doubt on 
the accuracy or correctness of the deci¬ 
sions of which Thomas Barclay v. Syed 
Hossein Ali Khan (l) is a type. He 
refers in particular to the case of 
Suckchand v. Giridhari Das (6). An 
examination of that case, however, will 
show that there the deposit was made 
by a trespasser for it is pointed out in 
that case that the deposit was made by 
a person who had not acquired the ten¬ 
ancy at the time when he deposited the 
decretal amount. That case is distin¬ 
guishable from the present case. Re¬ 
liance has also ■‘been placed upon the 
obiter dictum of the learned Chief 


fore the amendment of 1928. The Justice in the case of Fa-oo Mia v. 


learned advocate for the respondent Sultan Ahamad Chaudhury (7). The 


has, however, relied on a decision of 
Woodroffe, J., in the case of B'tata Ram 
Das v. Kshitish Chandra Lahiri (5). It 
may be observed that in that case the 
deposit was made after the holding had 
been sold in execution of a rent decree. 
That is a circumstance which distin¬ 
guishes it from the facts of the case in 
Motookdhari Shukul v. Jugdip Narain 
Singh (3). There was nothing to pre¬ 
vent defendants 1 to 4 from refusing 
to take the money which was deposited 
in Court. It might be, if they intended 
to refuse to recognize the transferee, 
the plaintiff in the present suit, they 
might have brought a suit in ejectment 
immediately after the deposit was made. 
It was suggested in the petition on 
which the orders were made by the 
Munsif in the proceedings under S. 170, 
Ben. Ten. Act, that they were pur¬ 
chasers of the entire holding in execu¬ 
tion of the mortgage deoree. There 
was therefore nothing to prevent the 
landlord if ho wanted not to recognize 
the transferee from bringing the suit 
in ejectment on the ground that they 
were trespassers on the land. It is 
suggested, however, that the facts 
found in this case show that the tenant 
was in possession of a portion of the 
holding. If he was in possession he was 
in possession as a trespasser, for he had 
no right to remain on the land after his 


learned Cnief Justice doe3 not express 

any final opinion and says: 

” I f , is doubtful whether a mere acceptance 
or withdrawal of a deposit operates to oblige 
the landlord to recogoize the depositor as a 
tenant. " 

We \^re referred to the earlier deci¬ 
sions, and it seems to us that the pre¬ 
ponderance of the judicial opinion is 
in favour of the view that under cir¬ 
cumstances like the present the ac¬ 
ceptance of the deposit will have the 
effect of recognition of the tenancy.. 
We think therefore that the claim of 
the plaintiff on the basis of his pur¬ 
chase of the occupancy.holding in ex¬ 
ecution of his mortgage-decree in respect 
of the ka sohedule properties must be- 
allowed and the decrees of the Courts 
below in so far as they dismissed the 
olaim in respeot thereof must be dis¬ 
charged. 

As the appellant has not suoceeded 
with regard to the other part of his 
claim we think the proper order to- 
make with regard to costs is that eaoh 
party will bear its own costs through¬ 
out. 

The plaintiff will be entitled to make 
the deposit of rent due under the deoree 
of the landlord 

Patterson, J.—I agree. 

R.M./r.k. Appeal allowed. 

~ 16) A. 1. K. 1926 Oal. 97 I. 0. 1016. 

(7) A. I. R. 1947 Oal. 817=106 I. 0.143=»- 
65 Oal. 103. 


(5) [1916] 80 I. 0. 83. 
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S. K. Ghose, J. 

Krishnadhan Laha and another — 
Plaintiffs —Appellants. 

v. 

Brojendra Nath Das and osiers—De¬ 
fendants —Respondents. 

Appeal No. 1031 of 1927, Decided on 
7bh January 1930, against appellate 
decree of 3rd Additional District Judge, 
24-Pargana3, D/- 20th December 1926. 

(a) Limitation Act, Art. 142— Suit for re¬ 
covery ol possession or declaration impeach¬ 
ing alienation by person other than natural 
guardian, must be brought with in 12 years 
of transfer. 

A suit for recovery of possession on declara¬ 
tion of title, impeaching ;he transfer (lease) by 
a person other than natural gmrdisn of the 
minor, the transaction not bsiog for local 
necessity or benefit of the minor, is not barred 
by limitation if brought within 12 years of the 
transfer. [P 749 C 2] 

(b) Practice — Appeal —Parlies—Non-con- 
testing defendant left out in appeal by con¬ 
testing defendants — Plaintiff in second 
appeal does not implead them as respondents 
—Appeal is not incompetent. 

Where in an appeal by contesting defendants 
non-appearing defendants against whom pro¬ 
ceedings were ex parte were left out, the subse¬ 
quent appeal by the plaintiff is not incompe¬ 
tent by reason of the fact that such defendants 
were noi impleaded as parties respondents. 

[P 749 Cl] 

(c) Minor—Alienation—Ratification. 

A subsequent acceptance of rent does not 
amount to ratifying an alienation ab initio 
void: 3 All. 852, Ref. [P 749 C 2] 

Prokas Chandra Pakrasi —for Appel¬ 
lants. 

Kalikinkar Chakravarty for Hiralal 
Chakravarty —for Respondents. 

Judgment. —Plaintiffs sue for re¬ 
covery of possession of the disputed land 
on a declaration of their title thereto. 
It appears that there were two brothers, 
Trailokya Laha and Gobinda Laba. 
Trailokya the elder died in 1312 
B. S. leaving a son Ashu defendant 8. 
Gobinda died in 1314 B. S. leaving two 
sons Krishna, plaintiff 1 and Netai, 
plaintiff 2. It appears that in 1301 
■Gobinda acquired mourashi right to the 
land in suit by a document Ex. 2. On 
23rd Jaistha 1318, corresponding to 6th 
June 1911, defendant 8, purporting to 
act as guardian of the minors plaintiffs 
1 and 2 and alleging that they had four 
annas share each and he had the re¬ 
maining eight annas share in the land 
-in suit, granted a permanent lease to one 
Tar ini by the document which is marked 
Ex. C. Tarini’s heirs, defendants 6 and 
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7, conveyed the lease-hold to defendants 
1 to 5. Plaintiff's case is that the dis¬ 
puted land was acquired by Gobinda 
Laha alone after he had separated from 
his brother Tarini in 1290 B. S. that 
defendant 8 was never the guardian of 
the plaintiffs and was not entitled to 
grant mourashi pettah to Tarini, that 
the aforesaid pottah is a mere paper 
transaction and that the plaintiffs were 
not benefited by it. Hence the plain¬ 
tiffs sue for a declaration that the pottah 
in question was null and void and for 
recovery of possession of the disputed 
land from the defendants. The suit is 
contested by defendants 4 and 5. Their 
defence is that Gobinda and Trailokya 
never separated in 1290 B. S. as alleged 
by the plaintiffs, that separation bet¬ 
ween Asha defendant 8 and the plain¬ 
tiffs took place only in 1322 B. S., that 
Ashu was de facto guardian of the plain¬ 
tiffs during their minority and he gran¬ 
ted the pottah in suit for the benefit of 
the minors’ estate, and that the pottah 
conferred good title on Tarini. The 
learned Munsif held that Trailokya and 
Gobinda separated in 1290 B. S. that 
the property in the suit was acquired by 
Gobinda alone in 1301 B. S.; that the 
pottah in suit was not a bona fide nor 
valid transaction and that it was not for 
necessity or benefit to the estate of the 
minors. He accordingly decreed the 
suit. 

On appeal by defendants 4 and 5 
the learned Subordinate Judge held that 
Tarini never separated from Gobinda 
and that the disputed land was the joint 
property of the two brothers. He there¬ 
fore found that Ashu had eight annas 
share and the plaintiffs had the remain¬ 
ing eight annas share in the property. 
He farther found that Netai plaintiff 2, 
on attaining majority iu 1323, accepted 
rents from the lessee and thereby rati¬ 
fied the lease to the extent of his share. 
He also held that as the suit had not 
been brought within three years of 
Netai’s attaining majority the suit with 
regard to him was barred by limitation 
and so the lea9e to the extent of Netai s 
four annas share must stand good. With 
regard to the remaining four annas share 
of plaintiff 1, Krishna, ho held that the 
pottah was not for pressing necessity 
nor for the benefit of the minor and 
therefore it was liable to be set aside. 
He accordingly decreed the suit m part 
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for four annas share of plaintiff 1. The 
present second appeal is preferred by 
the plaintiffs. 

There is a preliminary objection that 
the appeal is incompetent because de¬ 
fendants 1, 2 and 3 have not been made 
parties respondents. These defendants 
have never appeared to contest and the 
suit was decreed as against them ex 
parte with costs. The contesting de¬ 
fendants 4 and 5 in para. 6 of the writ¬ 
ten statement pleaded that defendants 
1, 2. 3, 6 and 8 were not necessary par¬ 
ties and that because of them the suit 
was bad for misjoinder of parties. In 
their appeal before the lower appellate 
Court also these contesting defendants 
ileft out the other defendants whom they 
lalleged to be unnecessary parties. It 
does not therefore lie in their mouth 
now to take the point in this Court that 
jthe appeal is incompetent because these 
'very same persons are not impleaded as 
(parties respondents. So far as the 
plaintifts-appellants are concerned, they 
are content to leave these defendants 
out and let the decree of the lower ap¬ 
pellate Court remain untouched with 
regard to them. Therefore it cannot be 
said that the present appeal is incom¬ 
petent because these defendants have 
been left out. 

Coming to the merits, the point is 
whether the learned Subordinate Judge 
was right in holding that the suit as 
regards plaintiff 2 is barred by limita¬ 
tion. He has taken this view evidently 
relying upon Art. 44, Lim. Act. It is 
contended by the learned advocate for 
the appellants that that article would 
not apply unloss it could he shown that 
Ashu defendant 8 was either the natural 
guardian, or testamentary guardian, or 
guardian appointed by a competent 
Court in respect of the two minors. 
This view is supported by the deoUion 
of this Court in appeal from appellate 
decree 2362 of 1922 in whioh the lear¬ 
ned Judges followed the case of Matadin 
v. Ahmad Alt (l). The learned Munsif 
took the correct view in holding that 
Ashu was not the natural guardian in 
view of his relationship towards the 
minors: 6ee for instance the case of 
Kris to Kisor Ncogy v. Kadermoyee 
Da*see (2). In the case to whioh I have 

(1) [1912] 34 All. 218=13 1.0. 976=89 I.A. 

49=15 O.O. 49 (P.O.). 

(2) 2 O.L.R. 580. 


already referred the de facto guardian 
was an uncle, while in the present case 
Ashu is an uncle’s son, and the present 
case is also rather worse, because it has 
been concurrently found that the lease 
was not for legal necessity nor for the 
benefit of the minors. In this view the 
learned advocate for the appellants 
has contended that Art. 44 did not apply 
and that the proper article would be 
Art. 142, Lim. Act, according to which, 
the suit would bo within time from the 
date of the lease to Tarini. The learned 
advocate for the respondents concedes 
that Art. 44 does not apply, but he con¬ 
tends that in any case Art. 91 would 
apply. This contention cannot be ac¬ 
cepted because Art. 91 i3 a residuary 
article and it has also no-reference to a 
case or suit for recovery of possession. 

I must hold therefore that the learned 
Munsif is correct in deciding that the 
suit is not barred by limitation, the 
plaintiffs having come within 12 years' 
from the date of the pottah of 1318. 

The next point is whether plaintiff 2 
can have the pottah set aside with re¬ 
gard to his four annas share. The 
learned Subordinate Judge has taken 
the view that he has ratified the lease 
on attaining majority. It is contended 
by the learned advocate for the appel¬ 
lants that the lease was void ab initio 
because Ashu was not an authorized 
guardian and therefore ho had no autho¬ 
rity to make any transfer of the minor's 
shares, and it has been found that there 
was no benefit to the minor’s estate. 
It is contended on the other side that, 
even though Ashu was not the guardian, 
btill he was in the position of a karta 
of the joint family. But that would 
not give him authority to alienate the 
minor’s share, without having first taken- 
the Court’s sanction as guardian. The 
alienation was thus void ab initio and 
subsequent acceptance of rent by plain¬ 
tiff 2 did not have the effect of ratifica¬ 
tion: see for instance the case of 
Mauji Ram v. Tara Singh (3). In this, 
view the pottah is liable to be set aside 
with regard to four annas share of 
plaintiff 2. 

It is further contended by the learned 
advocate for appellants that the learned 
Subordinate Judge was wrong in revers¬ 
ing the Munsif's finding that Ashu had 
no share at all in the disputed property. 

'(3)11831] 3 All. 852. 



750 Calcutta Haripada Maity v. Annada Prosad (Costello, J.) 1930 


But on this question the matter is con¬ 
cluded by the findings of fact arrived at 
by the learned Subordinate Judge. No 
doubt, in his judgment, the learned 
Judge has not considered in detail all 
the points mentioned by the learned 
Munsif; still the judgment shows that 
the evidence and the circumstances 
were considered and the findings of fact 
are there. On this point therefore the 
appeal must be dismissed. 

The result is that the appeal will 
succeed with regard to four annas share 
of plaintiff 2 and the suit would be 
decreed in respect of that share. The 
appeal is thus allowed in part with 
proportionate costs in all the Courts. 

V.B./R.K. Order accordingly. 

^ A. I. R. 1930 Calcutta 750 

SUHRANVARDY AND COSTELLO, JJ. 

Haripada Maity —Defendant 3—Ap¬ 
pellant. 

v. 

Annada Prosad Haidar and others — 
Respondents. 

Appeal No. 2087 of 1928, Decided on 
7th July 1930, from appellate decree of 
Addl. Dist. Judge, 24 Parganas, D/- 5th 
June 1928. 

# (a) Trnn«fer of Property" Act, S. 59 —De¬ 
finite and affirmative proof that Sub-Regis- 
trar affixed hi* signature in presence of 
executant is necessary to constitute him an 
-attesting witness 

Where a party relies o Q the signature in the 
registration endorsement of the Sub-Registrar 
for the purpose of proving valid execution of a 
mortgage deed, as the signature of one of the 
attesting witnesses as required by law, it must 
be affirmatively and definitely proved that he 
had affixed his signature iu the presence of the 
executant: A. I. R. 1929 Cal. 123, Foil.', A.T.R, 
1928 Cal. 154, not Foil. [P 752 C 1] 

(b) Transfer of Property Act, S. 59— Ex¬ 
ecutant signing document—Scribe signing 
it just after him—Other witnesses signing 
it after scribe-Scribe is attesting w tness. 

Where a scribe, who was called by the plain¬ 
tiff as an attesting witness to prove valid ex¬ 
ecution of a document and deposed in his evi¬ 
dence that the executant signed the dead first, 
then ho signed it and then the other witnesses 
signed it. 

Held : that in this caee the scribe was not 
only functioning as the writer of the docu¬ 
ment but that he in fact put his signature to it 
in, order tobear testimony to the fact that it 
had been executed by tho executant and that 
■therefore ho may properly bo described as an 
attesting witness. ^ 

Aitsaranjan Qhose —for Appellant. 

Hiralal Chakravarty — for Respon¬ 
dents. 


Costello, J. —In this case the suit 
was brought by the plaintiffs to recover 
a sum of money said to be due on a 
mortgage bond dated 3rd Pous 1322 B.S. 
alleged to have been executed by defen¬ 
dant 1. The bond was said to be given 
as security for repayment of the sum of 
Rs. 498 and there was an agreement to- 
repay that loan in six yearly instalments 
of Rs. 83 in Falgoon every year from 
1323 to 1328 and in default of payment 
of any one instalment interest was to 
run on the entire amount at half an 
anna per rupee per month. The plain¬ 
tiffs’ case was that tho defendants had 
paid nothing at all on the bond. De¬ 
fendants 2 and 3 are said to be subse¬ 
quent transferees and i he remaining de¬ 
fendants were brought into the suit as 
having an interest in a prior mortgage. 
The suit was contested by defendants 1 
and 3 and the defences which they 
raised were to the effect that the bond 
had not been duly executed and attested 
and alternatively that defendant 1, that 
is to say the mortgagor, was not of 
sound mind at the time he executed the 
bond; further that the plaintiffs had 
taken advantage of defendant l’s mental 
condition and had improperly obtained 
execution of the bond. There was a 
further dofenoe set up by defendant 3 
to the effect that he had purchased the 
property and to redeem the prior mort¬ 
gage he deposited the money due under 
it, but that the plaintiffs had not taken 
that money and so ho had been obliged 
to bring a redemption suit against them 
and that the present suit was brought 
out of malice and without any cause of 
action. 

The main points discussed in the 
case were three; (l) Was the bond 
duly executed and attested ? (2) Was 
there any consideration given for the 
execution of the bond ? (3) What 

was the mental condition of defendant 
1 and was execution obtained by undue 
infiuence? The learned Subordinate 
Judge who tried the case found all these 
issues in favour of the defendants and 
accordingly he dismissed the suit. 
These findings were reversed on appeal 
by the learned Additional District Judge 
and he made a decree in favour of the 
plaintiffs. He also took upon himself 
to go into the question whether the 
rate of the interest charged in the bond 
was reasonable or not and he took the 
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view that it was excessive and ho as¬ 
sessed what he considered to be the 
proper rate of interest at R3. 1-9-0 per 
cent per month. The only question 
which has been argued before us is whe¬ 
ther or not Che mortgage bond was pro¬ 
perly attested. With regard to this 
the learned Subordinate Judge said that 
as regards attestation ho thought that 
the plaintiffs had not succeeded in pro¬ 
ving that the document was properly at¬ 
tested. He said: 

“They h wq exarainad the scribe Brojomohau 
Bhandari who spoke everything except his at¬ 
testation of the bond.* 1 

A perusal of his evidence had led him 
(the Subordinate Jadge) to conclude 
that he wrote the bond and signed his 
name as the scribe bat he did not appear 
to have seen the execution of the bond 
nor the attestation thereof by the other 
two witnesses. One of the alleged at¬ 
testing witnesses Bhabendranath Tell 
was called and he said that he merely 
put his signature on the bond at the be¬ 
hest of the plaintiffs when neither de¬ 
fendant 1 nor any other attesting wit¬ 
ness, not even the scribe, was present. 
Accordingly the learned Subordinate 
Judge said that Bhabendranath Teli 
could not be said to bean attesting wit¬ 
ness. The other attesting witness Rati 
Kant Sarkar was not called. It has 
been said before us that the reason why 
he was not called was that he was ill 
at the time. It was obvious that if we 
take the view taken by the learned Sub¬ 
ordinate Judge it would be right to 
come to the conclusion that this docu¬ 
ment was not properly attested. As 
against that the learned Additional Dis¬ 
trict Judge thought that us the bond 
was admittedly registered and defendant 
1, that is the mortgagor, had admitted 
execution of the bond before the Sub- 
Registrar, that was in itself sufficient 
to constitute the Sub-Registrar as an 
attesting witness and that the Court 
ought to take judicial notice of the at¬ 
testation. With regard to the other 
alleged witness, the loarned Additional 
District Judge said that as regards at¬ 
testation the learned Subordinate Judge 
found that the bond was not properly 
attested because of the two attesting 
witnesses one Ratikanta Sarkar was not 
examined and the other Bhabendranath 
Teli stated that he merely put 1 his 'sig¬ 
nature on the bond at the behest of the 


plaintiff when the defendant was not 
there. The learned Additional District 

Judge then went on as follows: 

“Further the scribe read out the bond and 
then read it over to the defendant; then the de¬ 
fendant signed it; and then she scribe signed 
it. This is clearly sufficient attestation within 
the meaning of Act 26 of 1026 read with Act 27 
of 1927.'* 

All this amounts to this that the 
lower appellate Court came to the con¬ 
clusion that it ought to be held that the 
two attesting witnesses required by law 
were provided in the persons of the Sub- 
Registrar and the scribe. We have had 
frequently to consider a point similar to 
that which we have now to decide and 
in particular to deal with the position 
of the Sub-Registrar in circumstances 
such as the present case. With regard 
to this we have only to say that we ac¬ 
cept and respectfully endorse what has 
been said by the learned Chief Justice 
in the case of Abinash Chandra v. Dasa- 
rathi Nalo (1). At p. 1232 (of 32 C.TT.W.) 
the learned Chief Justice referred to 
the case which has been relied upon 
on behalf of the appellant before us, 
namely, the case of Radkamohan Dutt 
v. Nripendra Nath Nundy (2), and com¬ 
menting on that case the learned Chief • 
Justice said: 

4, Iq that case, ad in the present, the mortga¬ 
gor at the time of registration admitted the ex¬ 
ecution of the mortgage deed and the Sub- 
Registrar by his bignature and seal acknow¬ 
ledged or asserted on the document that 
execution had been admitted by the mortgagor. 
Accordingly in the case to which I am now 
referring it was held that the Court would 
take judicial notice of that aignafcuro and seal 
and that the Sub-Registrar was a good attest¬ 
ing witness as required by law.’* 

The learned Chief Justice then conti¬ 
nued as follows: 

“It appears to mo that the learned Judges in 
that oaso may not have paid sufficient atten¬ 
tion to the oiroumstauoes that by Act 27 of 
1926 and indeed apart from that Aot it is neoes- 
sary that oach of the witnesses should havo 
signed the instrument in tho presence of the 
oxooutant. It does not appear that there was 
any evidence before the learned Judges that 
the Sub-Registrar had affixod his signature or 
seal in the presence of tho mortgagor. But in 
the oase before ue now It is quite oloat that 
there is no suoh ovidenoo at all." 

The learned advocate who has ap¬ 
peared for the appellant before us in the 
present case has said that the same ob¬ 
servations may be properly made with 
regard to the oase which we are now 
dealing. No doubt it is admitt ed by 

(1) A. I. R. 19.9 Oal. 128=114 I. 0, 84, ^ 

(2) A. I. R. 1928 Cal, 154=105 I. 0. 422. 
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the learned advocate for the respondent 
that it is in fact the case that there is no 
evidence that the Sub-Registrar did in 
fact sign the document in the presence 
of the executant. It is clear from the 
judgment of the learned Chief Justice, 
which I have just quoted that he and 
Mukherjee, J., were of opinion that the 
case in Radhamohan Datt v. A ripendra 
A lath Handy (2) ought not to be followed 
lin matters of this kind. In our opinion, 
it is obvious that if the Sub-Registrar 
has to bo brought into the matter as 
constituting an attesting witness it 
must bo affirmatively and definitely 
proved that he had affixed his signature 
,in the presence of the executant. In 
that view of the case we are bound to 
reject the conclusion arrived at by the 
learned Additional District Judge that 
the Sub-Registrar might be taken as 
one of the two necessary attesting wit¬ 
nesses. 

We have now to consider whether 
on this aspect of the case it can still 
be said that the document was properly 
executed. S. 68, Evidence Act, provides 
that if a document is required by law to 
be attested, it shall not bo used in evi¬ 
dence until one attesting witness at 
least has been called for tho purpose of 
proving its execution, if there be an 
attesting witness living and subject to 
the process of the Court and capable of 
giving evidence. By Act 31 of 1926 a 
proviso was added to that section where¬ 
by it was enacted that it shall not be 
necessary to call an attesting witness in 
proof of the execution of any document, 
not being a will, which has beeu regis¬ 
tered in accordauce with the provision 
of the Registration Act of 1908, unless its 
execution by the person by whom it 
purports to have been executed is speci¬ 
fically denied.” In the present case the 
common ground-is, at any rato, it is 
not disputed, that the mortgage bona in 
question was in fact registered in accor¬ 
dance with the provision of the Regis¬ 
tration Act of 1903. That being the case, 
it would not be necessary for the plain¬ 
tiff to call one of the attesting witnesses 
unless its execution by defendant 1 is 
“specifically denied.” It was argued 
by the learned advocate who appears 
for the plaintiff-respondent before us 
that there was no specific denial of the 
execution of this particular mortgage 
bond. That is a proposition which we 


are unable to accept because it seems 
clear from the pleadings, whatever may 
have been the precise language employed, 
that the defence put forward was in 
substance that the defendant denied 
that the mortgage bond was duly ex- 
ecuted and attested; and there was an 
alternative defence that oven if it were 
executed it was executed by defendant 1 
either when he himself was not of sound 
mind or when he was improperly inilu- 
onced by the plaintiff. It cannot be 
argued therefore that there was any¬ 
thing in the nature of an implied admis¬ 
sion of the de facto execution of the 
document merely because defendant 1 
choose to add the word “duly” in front 
of tho word ’executed” or that he has 
not denied its execution “specifically." 

Taking the view that there was a de¬ 
nial of attestation it follbws that it was 
necessary for the plaintiff to call, to 
prove the document, at least one person 
who might properly be described as an 
attesting witness. Upon an examina 
tion of the evidence given by the person 
who has been referred to as the scribe we 
find that he said that defendant 1 signed 
first and then he put his signature and 
then the other attesting witnesses. In' 
this case therefore we are disposed to 
take the view that this man was not 
only functioning as the writer of the 
document but that he iin fact put his 
signature to it in order to bear testi¬ 
mony to the fact that it had been ex¬ 
ecuted by defendant 1. Therefore be 
may properly be described as an attest¬ 
ing witness. We think that in this 

case this particular scribe was just as 
much an attesting witness as the other 
persons who are said to have put their 
signatures on the document. It follows 
that the plaintiff has sufficiently ^com¬ 
plied with the requirements of b. b«. 
Evidence Act, as amended by b. A 
Act 31 of 1926. And therefore oven if 
we reject the Sub-Registrars signature 
put upon the document there is sufficion 
testimony that this document was pro- 
parly executed and attested. We accord 
ingly dismiss this appeal with costs 
The cross-objection is not pressed 
is therefore dismissed. 

Suhrawardy, J. I a B r00 - 

K.N./B.K. AtP '* 1 ■ 
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A. I. R. 1930 Calcutta 753 

Panckridge, J. 

Krishna Gobinia Chatterji Peti¬ 
tioner. 

v. 

Mt. Kishoribala Debi — Opposite 
Party. 

Criminal Revn. No. 257 of 1930, De¬ 
cided on 2nd May 1930. 

Civil P. C. (1908). O. 39. R. 2—Injunction 
cannot be granted for not pursuing remedy 
in criminal Court under Criminal P. C., 
S. 488. 

A civil C)urt has no jurisdiction to restriin 
a party by an injunction from pursuing her 
remedy, under S. 498, Criminal P. C . in a 
criminal Court. LP 754 C 1] 

Panshanm Ghose and Sitangsu Bhusan 
Bose - for Petitioner. 

Mrityunjoy Chatterji, Debabrata Mu- 
kerji and Bhola Nath Boy —for Opposite 
Party. 

Judgment.—This is a rule obtained 
by the petitioner Krishna Gobinda 
Chatterji calling upon the District Ma¬ 
gistrate of Bankura and also on the 
opposite party Kishoricala Debi, the 
petitioner's wife, to show cause why an 
order under S. 48S, Criminal P. C., 
directing the petitioner to pay a 
monthly maintenance of Rs. 18 to the 
opposite party for a certain time and 
thereafter to pay a monthly mainten¬ 
ance at a reduced rate shoald not be 
set aside. An appeal was filed against 
this order before the Sessions Judge of 
Bankura and was dismissed by him. It 
appears that subsequent to the applica¬ 
tion for an order under S. 498. Crimi¬ 
nal P. C., the petitioner instituted a 
suit in the Munsif’s Court seeking res¬ 
titution of conjugal rights. While the 
application was still pending he ob¬ 
tained an order from the Munsif res¬ 
training the opposite party from pro¬ 
ceeding with her application. In spite 
of the injunction the Magistrate was of 
opinion that he had jurisdiction to 
entertain the opposite party’s applica¬ 
tion and male the order to which I 
have referred. The learned Sessions 
Judge took the same view. 

The ground on which the rule has 
been granted is that the Sessions Judge 
erred in holding that the Sub-Divi¬ 
sional Magistrate had jurisdiction to 
make the order he had made. I have 
read the judgment of the Sessions Judge 
which has dealt with the matter at 
1930 C/95 


some length. It is clear to me that in 
itself it is unsatisfactory as a justifica¬ 
tion of the order made by the Magis¬ 
trate. It is conceded that the injunc¬ 
tion granted by the Munsif was a 
temporary injunction, but the learned 
Judge has founded his decision upon a 
consideration of Chap. 10, Specific Relief 
Act, which is only concerned with per¬ 
petual injunction, as is indicated by 
S. 53 of the same Act. The law as regards 
temporary injunction is to be found not 
in the Specific Relief Act bnt in the 
Civil Procedure Code. The relevant 
order of that Code is O. 39. It isr con¬ 
ceded that R. 1 of that order has no 
application, but it is said that this in¬ 
junction was made in the exercise of 
the jurisdiction which the Munsif had 
by reason of R. 2. The petitioner I 
think rightly says that neither the Ma¬ 
gistrate and Sessions Judge nor this 
Court sitting in criminal revision can 
question the propriety of the injunction 
provided it was made with jurisdiction.' 
In my opinion however on the faco of 
it the injunction is one which the Mun¬ 
sif had no jurisdiction to grant and 
must be treated as a nullity. My at¬ 
tention has not been directed to any pro¬ 
vision of law by which the injunction 
can be justified if it does not fall with¬ 
in the purview of R. 2, sub-R. 1. Now 
the suit in which the temporary injunc¬ 
tion is granted must according to that 
subrule be a suit for restraining the 
defendant from committing a breach of 
contract or other injury of any kind. I 
am extremely doubtful whether on the 
widest interpretation of the language 
the suit whereby the plaintiff seeks 
to enforce his conjugal rights against 
the defendants can be held to be a suit 
of the nature contemplated by the sub- 
rule. 

But on the assumption that it can 
be considered as a suit of such a 
nature I do not think that the injunc¬ 
tion granted by the Mansif is suoh an 
injunction as the subrule contemp¬ 
lates, for the injunction must be one to 
restrain the defendant from committing 
breach of contract or injury complained 
of or any breaoh of contract or injury 
of a like, kind arising out of the same 
contract or relating to the same pro¬ 
perty or right. In my opinion that does, 
not cover in the circumstances of the 
case an injunction restraining the de-i 
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fondant from proceeding with her ap¬ 
plication under S. 489, Criminal P. C. 
I do not think that the presumption of 
?uch an application is a breach of the 
matrimonial contract or that it is 
covered by the other words of the sub- 
rule to which I have referred in detail. 
To ray mind the Munsif had no juris¬ 
diction to restrain the opposite party 
by an injunction from pursuing her 
remedy in the criminal Court ; and I 
am of opinion that the Magistrate and 
the Sessions Judge were right in treat¬ 
ing th9 order made by the Munsif as 
anullity. The Rule is discharged. 

B.v./R.K. Rule discharged . 


A. I. R. 1933 Calcutta 754(1) 

Pearson and Jack, JJ. 

Emperor 

v. 

Sashi Kanta Dc— Accused. 

Death Ref. No. 4 of 191), and Crimi¬ 
nal Appeal No. 218 of 1930, Decided on 
14th May 1930, from order of Addl. 

Se^s. Judge, Mymensingh. 

Criminal P. C. S. 297—Dyin? declaration 
at foundation for prosecution story Cau¬ 
tion should be given to jury as to its weight 
and efficacy, 

Wh^ro the foundation for the prosecutiion 
story U dyin« decl iration of the deceased a 
caution should bi given to tbs jury ns rjgtrds 
tho weight and officasy to b) given to a dying 
declaration and their attention shouli be 
dr*wn to the question of how far tho other 
facts and surrounding circumstances proved 
in evidence must b* sud to suojort the^ truth 
or otherwise of that •declaration. [P <ol C 2] 

A. K. Dhm —for Accused. 

Lalit Mohan Sanyal—lor the Crown. 

Judgment. —This case comes before 
us under S. 374, Criminal P. C., with 
regard to the trial of a man named 
Sashi Kanta De alias Sashi Barai in 
which the charges against the accused 
were under S. 302 and 397 I. P. C. The 
jury have arrived at a unanimous 
vordiot of guilty, and the learned Judge 
agreeing therewith passed the sentence 
of death subject to confirmation by this 
Court. 

We have had tho charge to the jury 
placed before us. The case was one in 
which it is alleged that tho accused 
had murdeied and robbed one Ram 
Golam Thakur as he was on his way 
homo at about 8 o’clock one evening. 
It appears that the fatal blow was on 
the back of his head. The evil|QC9 of 


the prosecution shows that when he was 
struck he called out with the result 
that certain persons came upon the 
scene and the deceased made a statement 
to them in the nature of a dying de¬ 
claration mentioning who it was who had 
done him the injury. Ha was then re¬ 
moved to the house of Mahi Kanta Ma- 
jumlar and he made a further statement 
to him. In these circumstances it is 
pretty clear that the foundation for the 
prosecution case is the dying declara¬ 
tion of tho deceased. It has been poin¬ 
ted out to us that in the charge there 
is no caution given to the jury a9 re¬ 
gards the weight and the efficacy to 
be given to a dying declaration of this 
character. Some such caution shouldi 
undoubtedly have been laid before them, 1 
and their attention should have been 
drawn to the question of how far the 
other facts and surrounding circum¬ 
stances proved in evidence might be said 
to support the truth or otherwise of that 
declaration. It would not be fitting for 
us to lay down any more detailed direc¬ 
tions having regard to the order that we 
propose to make. But so fara9 the case 
now before us is concerned the verdict 
of the jury and the sentence must be 
set aside and the case must go back for 
retrial by some other learned Judge. 

It is particularly regrettable that this 
course is necessary having regard to the 
time that had elapsed between the com¬ 
mission of the offence and the conclu¬ 
sion of the trial. Lst the record be sent 
down at once and let the case be dis¬ 
posed of as early as possible. 

V.B./R.K. Case remanded. 


A .1. R. '93C Calcutta 754 (2) 
Rankin, C. J. and Pattbrson, J. 
Nanooram Goen'ca Petitioner. 

v. 


Fulchanl Jaypuria— Opposite Party. 
Criminal Revn. Nos. 1018 and 1019 
1929, Decided on 14th August 1929, 
>m order of Fourth Presy. Magistrate, 
L 2nd August 1929. 

Criminal P. C. ( 1898 ), S. 208-Cro..-e*a- 

ination of pro.ecution witneji.e. mu.t be 

owed before determining whether ca*e 
ould be committed. to Seaaion*. 

It is a clatr right of tho parties to cross-ex* 

SSJSS"’LSwl S: 

• the defense. *■ 
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8 K. Sen, Prabodhehandra Chatterji 
and Salindranalh Mukerji —for Peti¬ 
tioner. 

B. C. Chatter ji and Anilchandra Ray 
Chaudhuri — for Opposite Party. 

Rankin, C. J.—la this case, it ap¬ 
pears to me that the order of commit¬ 
ment must be quashed. The case is one 
in which certain persons are said to 
have been entrusted with certain 
bales of cotton yarn. It is said that, 
having been entrusted with these goods 
they have, in fact, committed criminal 
broach of trust by entering into a cons¬ 
piracy with certain other people to make 
away with the goods. We are concerned 
with two matters. One is a rule ob¬ 
tained by the accused Nanooram and 
the other is an application for a rule by 
the accused Piramul and Gobardhan 
Das. So far as Nanooram is concern¬ 
ed, wo have had discussed before ns 
the question, whether, on any of the 
oharges on whioh the Magistrate has 
committed the acoused, there is prima 
facie evidence to justify the order of 
commitment; and taking the evidence 
carefully as recorded, we have come to 
the conclusion that we are not prepared 
to say that there is insufficient evidence 
to justify that commitment. 

Then there comes another objection 
to this commitment order, which applies 
to the accused in both tho cases before 
us, because it is said that, if the case of 
Nanooram is somewhat touch and go as 
to whether there is any evidence to 
warrant a commitment at all, both his 
case and the case of the other petitioner 
cannot be judged at the present stage 
for the purpose of showing whether the 
commitment is right or wrong, baoause 
the course taken by the Magistrate has 
deprived all these petitioners of their 
righb, first of all, to cross-examine the 
prosecution witnesses so as to show that 
there is no case for commitment and, 
secondly, to call any evidence that they 
might desire. 

In my judgment, on the second ground 
the case is completely made out. It ap- 
pears that this proseoation started first 
of all as a prosecution in an ordinary 
warrant case, bub that the Magistrate 
made up his mind,' in view of the sug¬ 
gestion that there was a case exclusively 
triable by the Court of Session, to deal 
with the case from the beginning as 
though it were to end in a commitment, 
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and it is said that, at the time the Ma¬ 
gistrate so decided, he explained that 
no prejudice would accrue to these peti¬ 
tioners, because, instead of calling upon 
them at once, as in a case that was go¬ 
ing to be committed to cross-examine 
each witness as his evidence was given 
for the prosecution, he would permit 
counsel to reserve the cross-examination 
the idea being that, if it afterwards 
turned out that the Magistrate was nob 
trying a warrant case in the ordinary 
oourse, counsel would then have an op¬ 
portunity to cross-examine. 

What happened in fact is this: The 
defence did not decline to cross-examine 
but from the Magistrate’s own writing 
we find that the cross-examination was 
reserved. It could only be reserved with 
the Magistrate’s permission and it is 
clear to my mind that the story in the 
petition before us is correct. The Ma¬ 
gistrate himself says, as may well be 
true, that he has no recollection that ho 
assured the defen iant’s advocate that 
the accusel would have an opportunity 
to cross-examine tho witnesses. But ho 
say9: 

“ I might have said so; but a9 the ease is go¬ 
ing to the High Court Session, I rajeot the de¬ 
fendants’ prayer on that point.” 

With great respect to the Magistrate, 
if the Magistrate acted as he is said to 
have acted, ho cannot possibly commit 
the case to the Sessions without keep¬ 
ing his promiee. It is a clear right ol 
the parties to cross-oxamino prosecution 
witnesses before the committing Court 
makes up its mind as to whether there 
is a ca9e to be committed. In addition 
to that, there is the right to call evi¬ 
dence for the defence. Those rights 
given under Chap. 18 of the Code have 
in effect been taken away from the&e 
petitioners. In the same way, if this 
case were to be dealt with as a warrant 
case, it is evident that the accused would 
have the right to oross-examino, whe¬ 
ther before or after the oharges were 
framed. I am satisfied that the ques¬ 
tion whether there is sufficient evidenoe 
is a somewhat narrow -question, a ques¬ 
tion in whiob there is some little diffi¬ 
culty. It is quite impossible for this 
Court to permit people to be committed 
to the Sessions, when the Magistrate 
fails to comply with the law, so as to 
see that the acoused get an opportunity 

to satisfy him that there is no case 

\ 
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which requires commitment. On that 
ground, the commitment of the peti¬ 
tioners cannot be supported. The com¬ 
mitment will re set aside and the cases 
must go back to be tried in accordance 
with law. The defence must be given 
an opportunity to cross-examine the pro¬ 
secution witnesses and to adduce any 
evidence they desire before there can 
be any question of a recommitment to 
the High Court. On the other hand, 
if, as a result of the evidence, the Ma¬ 
gistrate does not any longer think it ne¬ 
cessary to commit, h6 can proceed with 
the cases as warrant cases. 

Patterson, J. —I agree. 

B.v./r.K. Revision allowed. 


A. I. R. 1930 Calcutta 756 

SOHRAWARDY AND PATTERSJN, JJ. 

Mokshed Sheikh and another — Ac¬ 
cused—Appellants. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 103 of 1930, De¬ 
cided on 12th August 1930. 

Evidence Act, S. 33— Verbal application 
i* not sufficent ground for admitting evi¬ 
dence under S 33—Omission to object does 
not dispense with legal requirements. 

It is nece3sicy that under S. 33 the Judge 
must bo satisfied that the evidonoe is admissi¬ 
ble on the materials before him, nemely, on 
the ground that the witness whose disposition 
is attempted to bo put in was not or could not 
bo found or had been won over by the adverse 
party or otherwise incapable of giving evidonoe. 

A verbal application made by the Public 
Prosocutor for adnrssion of evidence of a parti¬ 
cular witness under S. 33, Evidenoe Aot, is not 
by itself a snflieient ground for admitting that 
evidence : 20 W. R. 69 Cr. and 41 Cal. 601. 
Ref. 

The fact that no objection was taken to the 
reception of ovidonco of a partioular witness 
on the mere verbal application by the Public 
Prosecutor by the defence, does not dispense 
with the requirements of S. 33, Evidonoe Aot: 
39 Mad. 449 and A.I. R. 1929 Lah. 542, Rel. on. 

[P 757 C 1] 

Probodh Chandra Chatterji and Durga 
Charan Milter —for Appellants. 

Monindranalh Mukherji — for the 
Crown. 

Judgment.— In this appeal it is ob¬ 
jected on behalf of the appellants that 
the learned Judge has misread the evi¬ 
dence in some portions and has wrongly 
admitted the evidence of a certain wit¬ 
ness under S. 33, Evidence Act. This 
is the only important point taken before 


□3. Id appears that the dacoity with 
which the accused were charged was 
committed after midnight of 6th July 
1929. The information was lodged at 
the thana the following morning by 
a man named Sobhan. He did not name 
any of the dacoits nor did he say that 
some of them had been recognized. The 
first information was recorded by a Sub- 
Inspector of the name of Abdul Jabbar 
Chaudhury. The evidence shows that 
on the night of 7th July 1929 another 
Sub-Inspector by the name of Birendra 
Nath Pal took over the investigation 
from Abdul Jabbar Chaudhury. Abdul 
Jabbar wa3 not examined in the com¬ 
mitting Magistrate's Court because he 
had died before the case was heard. 
Birendra Nath Pal was examined by the 
committing Magistrate. He was not 
examined before the Sessions Judge but 
his evidence was admitted by the learn¬ 
ed Judge under S. 33, Evidenoe Act. 
There is nothing on the record to show 
in what ciroumstanoes or on what 
ground this evidence was admitted. In 
the order sheet we find under order 
dated 14th January 1930 the following 
notes: 


“Then the evidenoe of Babu Birendra Nath 
Pal (P. W. 10) in th9 lower Court put in by 
the proseoution under S. 33, Evidenoe Aot." 

There is no order by the Judge 
admitting the evidence on the ground 
that he was satisfied under that section 
that the witness was not available for 
examination before him. Ia the charge 
the learned Judge has expressed himself 

thus: > , n m 

“In the morning at 9 a. m. Sovan (P. W. o) 
went to the thana and lodged P. I. R. Ex. 5., 
The daroga who recorded it is not available and 
his evidenoe in the lower Oourt has had to be 
put in and used here as evidenoe." 

In this sentence the learned Judge has 
been guilty of a number of inaccuracies. 
The first information report is not Ex. 5 
in the case but Ex. 2. Ex. 5 is the search 
report which was prepared and signed 
by Birendrmath Pal. Then the state¬ 
ment that the Daroga who recorded it 
(meaning Birendra) is not available is 
not correct because the daroga who 
recorded it was Abdul Jabbar who is 
dead. Then the learned Judge proceeds 
to say: "The daroga went to Rakhals 
house on 7th July.” If by this daroga 
he means Birendranath Pal the evi¬ 
dence shows that Birendra went to his 
house on 8th July. The charge is there- 
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fore vifcafced by a confusion which has 
been made by the learned Judge in des¬ 
cribing the incidents shortly after the 
dacoity. But the greater defect is with 
regard to the learned Judge’s admission 
of the evidence under S. 33 Evi¬ 
dence Act. The record does not show 
that there were such materials before 
him as to satisfy him that the presence 
of withness Birendranath Pal couli not 
be secured. It has been held from early 
times that in order to enable a Court 
to admit the deposition of a witness 
under S. 33, Evidence Act, the ground 
for its admission should be stated fully 
and clearly to enable the Hight Court 
to judge of its propriety. 

Queen v. Mowjan (l): It is necessary 
that under S. 33,Evidence Act, the Judge 
must be satisfied that evidence is ad- 
itnissible on the materials before him, 
'namely on the ground that the witness 
whose deposition attempted to be put 
in was not or could not be found or had 
been won over by the adverse party or 
otherwise incapable of giving evidence. 
In Emperor v. Kangalmali (2), the learn¬ 
ed Judges refused to admit evidence 
though certain witnesses had sworn that 
the witnoss could not bo found and that 
a warrant was issued on the witness. In 
their opinion this evidence before the 
Judge did not lay sufficient foundation for 
the reception of the evidence. The war¬ 
rant was not produced and there was no 
evidence on the record to show that at¬ 
tempt was made to get the witness and 
therefore there was no evidence to show 
what was done to find out the man. 
That was a much stronger case than the 
present in which there is no material on 
the record not even an application to 
show that the witness could not be 
found. It is possible that a verbal ap¬ 
plication was made by the Public Pro¬ 
secutor but that is no 8uffioient u ground as 
has been held in In Re Annavi Aluthur - 
yan (3). It appears however that in this 
case no objection to the reoeption of the 
evidence was taken by the defence bub 
that does nob dispense with the require¬ 
ments of S. 33: see Golam Haider v. Em - 
peror (4) and the Madras case above re- 

(1) 20 W. a. cooT: — 

(2) [1914] 41 Oil. 601=15 Cr. L. J. 718=26 
I. 0. 161. 

(3) [1916] 39 Mad. 449=16 Cr. L. J. 294=28 
I. O. 518. 

(4) A. I. R. 1929 Lah. 542 = 1929 Cr. 0. 85= 
116 1.0. 829=80 Or.L.J. 628=10 Lah.837. 


ferred to. We are accordingly of opinion 
that the learned Judge was nob right in 
admitting the evidence of this witness 
Birendranath Pal and placing it before 
the jury. The evidence of identification 
in this case consists of the evidence of a 
woman named Katyani and the approver. 
The approver has contradicted the wit¬ 
ness Katyani in several points. The 
learned Judge in his charge has referred 
to the evidence of the witnesses and 
says: 

“la my opiaioa there is no genuine corrobo- 
ration of an independent kind. You have seen 
that tho approver’s evidence is in *many res¬ 
pects inconsistent with the woman Katyani; 
that of course may be due to mistake on the 
part of either. But. that only confirms my 
opinion (which you are not bound to accept) 
that in this case there ia no corroboration of 
the approver's implication of Mokehed and 
Doulat. There is no point in saying that if 
you believe Katyani's evidenoe it corroborates 
the approver. That is arguing in a circlo. 

On this evidence the accused were 
convicted by the jury, who were divi¬ 
ded in the proportion of 3 to 2, under 
S. 395, I. P.C., and sentenced to rigorous 
imprisonment for five years each. We 
are of opinion that the trial has been 
vitiated by the defect in the learned 
Judge's charge. The question arises 
whether in the circumstances of this 
case there should be an order for re¬ 
trial. Having gone through the evi¬ 
dence and the learned Judge’s comment 
upon it we think that it is nob a case 
where there should be a fresh trial. 
Accordingly we allow the appeal and 
direct that the accused be acquitted 
and set at liberty. 

IC.N./r.k. Appeal allowed . 


* A. I. R. 1930 Calcutta 757 
Graham and S. K. Ghose, JJ. 

Calcutta Steam Navigation Co., Ltd .— 
Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 482 of 1930, Deoi- 
ded on 28bh August 1930. 

* Cri mjn« Ip . C. (1898), S. 133-S. 133 
dealt with trades in themselves injurious to 
health. 

Saotion 133 deals only with oooupations ot 
trades whiah nro in thomsolves injurious to 
health and has nothing whatever to do with 
trades whioh in themsolves are harmless but 
In oourao of whioh a pnblio nuisanoe might bo 
committed. 

Thore was rivalry between two steamer 
companies who vied with eaoh othor in attract¬ 
ing passengers. It w.s alleged thaV their pt.o- 
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tices of takidg up piGsenger9‘from-fche bo^tsand 
of taking p^sseng^rs from places other than the 
recognized jetties caused b ick wash and invol¬ 
ved danger to the public. 

Held: that S. 133 did not apply. 

Per S. K. Ghose , J .—Section 133 is not con¬ 
fined to trades which are injurious in them¬ 
selves It applies on the contrarv to the c»se9 
of trades which become injurious by reason of 
conduot of them. [P753 C 1, 2) 

Surah Chandra Taluqdar and Uari- 
das Gupta —for Petitioner. 

B. M. Sen —for the Crown. 

Graham, J. —This rule was issued 
calling on the District Magistrate of 
Midnapore to show oause why certain 
proceedings drawn up against the peti¬ 
tioners under S. 133, Criminal P. C , 
should not be quashed, or such othrr 
order made as this Court might deem fit 
and proper upon grounds 2, 3 and 5 in 
the petition to this Court. The first of 
these grounds is that the proceedings in 
question are bound to cause irreparable 
mischief to the lawful and legitimate 
trade of the petitioners, and as 9uch pro¬ 
ceedings are not contemplated by the 
criminal law. The next ground is that 
the Courts below have erred in law in 
construing S. 133, Criminal P. C., and 
that upon a proper interpretation of the 
section they ought to have held .that it 
has no application whatsoever to the 
facts and circumstances of the case. The 
third and last ground is that the proce¬ 
dure adopted by the Court below has 
been illegal and without jurisdiction 
and has operated to the serious preju¬ 
dice of the petitioners. 

It appears that these proceedings 
have had their origin in rivalry which 
had arisen between two steamer compa¬ 
nies, namely, the Calcutta Steam Navi¬ 
gation Co. Ltd., and the Ghatal Steam 
Navigation Co. Ltd. There was evidently 
keen competition between these compa¬ 
nies and their agents have been vying 
with one another in trying to attract 
passengers for their respective compa¬ 
nies. In the order which has been drawn 
up by the learned Magistrate three mat¬ 
ters have been specified for the purpose 
of justifying the order under S. 133, 
Criminal P. C. Firstly, the alleged prac¬ 
tice of caking up passengers from boats; 
secondly, the allegation that the peti¬ 
tioner company is in the habit of taking 
up passengers from places other than 
the recognized jetties ordinarily used 
for the purposes; and thirdly, that as a 
result of these practices backwash is 


caused and that this involves danger to- 
the public. The broad question is whe¬ 
ther, 'having regard to the facts and 
circumstances of ' this case, the provi¬ 
sion of S. 133, Criminal P. C. have been 
rightly applied. In my judgment that 
section has no application whatever to 
the facts and circumstances of a case 
such as the present. It is to be obser¬ 
ved that Chap. 10, in which this section 
is included, deals with public nuisances, 
and it would certainly be a straining of 
language to hold that the acts which 
have been described above constitutes 
public nuisance. The only part of the 
section which could be deemed to apply 
is para. 3, which is in the following 
words: 

“ That the oonduot of any trade or occupa¬ 
tion, or the keeping of any goods or merchan¬ 
dise, is injurious to the health or physical 
comfort of the community, and that in conse¬ 
quence such trade or occupation should be pro¬ 
hibited or regulated or such goods or mer¬ 
chandise should be removed or the keeping 
thereof regulated.” 

In my opinion this section deal9 only; 
with occupations or trades which are in 
themselves injurious to health and has 
nothing whatever to do with trades 
which in themselves are harmless, but 
in the course of which a public nuisance, 
might bo committed. I have no doubti 
whatever that the section was never 
intended to apply to the facts and cir¬ 
cumstances of a case such as the pre¬ 


sent. . , 

The result, therefore, is that this rule 

must be made absolute and the proceed¬ 
ings in question quashed. This order 
will not interfere with the discretion of 
the Magistrate or prevent him from tak¬ 
ing any other steps under any other 
section of the law which may be consi- 


ered to be applicable. 

S. K. Ghose. J.— My own view is 
hat by the amendment in para •>, 

133, Criminal P. C., that section has 
een amplified, so that its scope has 
een widened. It seems to me that it 
an no longer be said that the section 
i confined to trades which are injurious 
a themselves; on the contrary it ap- 
lies to cases of trades which become 
ajurious by reason of the oonduct ol 
hem. It will be noticed that the words 

conduct" and " regulate ” occur for 

he first time in the amended section. . 
Jut having regard to the facts and cir- 
uinstances of the case, I agree with my 
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learned brother that the rule should be 
made absolute. 

B.M./R.K. Rule made absolute . 
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Pearson and Jack, JJ. 

SuDerittcn lent and Remembrancer of 
Legal Affairs , Bengal —Petitioner. 

v. 

Ehagenlra Nath Das Gupta —Oppo¬ 
site Party. 

Criminal Mis3. Revn. No. 81 of 1930, 
Decile! on 29th May 1930. 

(a) Conlenat of C nirt — Power of High 
Court to commit for contempt of itself is 
inherent in Court. 

Toe power of cae High Court to commit for 
aoy contempt of itself is iah?raut in th« Court 
and arises from the fact that it is a Cmrt of 
Record. The power is oae th*t is aacilUrj to 
the exerolse of the various jurislictioos of the 
High Court, and it mty be expedient to oxer- 
oiso it io or in relation to *ay oae of those 
jurisdictions. [p 753 q j] 

(b) Crown Side Rules. Chap. 37, R. 2 — 
Rule issued to show ca ise against committal 
for contempt—Party need not appear through 
advocate instructed by attorney. 

When a rule is issued ny the Bmoh of a 
High 0 Mirt uoon a pirty to show osus) why 
he should not be eorn'uittid to prison, or other¬ 
wise dealt with for the contempt of itself it Is 
not nooesury that the pirty, if represented, 
must appear through an advocate instructed 
by an attorney: 4 I % C. 297 and 41 Cal. 173 

Q •* j9 „ CP 760 Cl] 

£>u<til Kumar Sen —for Incorporated 
Law Socioty. 

Narenira Kumar Bam—[or Bar Asso¬ 
ciation. 

Pearson, J.— In this matter a rule 
was issue! by us upon the opposite 
party to show cause why he should not 
he committed to prison or otherwise 
dealt with for the contempt of this 
Court and of the Court of Akshoy 
Kumar Bose, Deputy Magistrate of Jal- 
paignri, in printing and publishing and 
allowing to be published certain articles 
on 6 th March 1930 entitled “The Sedi¬ 
tion Case of Jalpaiguri” and “Bichar” 
and why he should not pay the oosts. 

The articles related to the trial of 
certain accused persons under S. 124.A, 

5q?o°” Which 8tart0d in November 

1929, and went on until February 1930. 
On 28th February they were found 
guilty and sentenced, and on 7th Maroh 
they appealed to this Court. The arti- 
cles in question were published at Jal- 
paignri on 6 th March, and the opposite 
party is resident there. 


The Chief Justice has directed that 
we should exercise the jurisdiction 
vested in this Court by the Contempt of 
Courts Act 1926, but when the Rule 
first came on for hearing, the point was 
raised by Mr. Sen, appearing as represen¬ 
ting the Incorporated Law Society, that 
the matter was one of such a natnro 
that the party must be represented by 
an alvocate of the Court instructed by 
an attorney, which was not the case. 
We directed notice to be given to the 
Bar Association, and Mr. N. K. Basu has 
now appeared in their interests. 

In so far as the contempt of a subor¬ 
dinate Court is concerned the matter is 
now governed by the provisions of the 
Contempt of Courts Act 1926, enacted, 
as the preamble states, because doubts 
had arisen as to the powers of a High 
Court to punish contempts of subordi¬ 
nate Courts. S. 2 (l) of the Act, so far 
as ( material, provides that: 

* The High Courts of Judioaturo established 
by Letters Patent shall have and exeroise the 
eame jurisdiction, powers and authority, in 
accordanoe with the same procedure and 
practice, in respeot of contempts of Courts 
subordinate to them <s they have and exercise 
in respect of oontempts of themsolves.” 

Mr. Sen has referred in aid of his 
argument to the decision of the Special 
Bench in the case of lie Barristers and 
Vakils (IJ, which however only decided 
actually that where a Magistrate had 
' f f . i a an accused for trial to the 
High Court under the provisions of the 
Criminal Law Amendment Act 1908 
hamsters would have the exclusive right 
of audience before the Special Tribunal 
at the trial of such cases in the High 
Court. The reasons for the decision are 
not given. Mr. Sen also leferred to the 
provisions of ds. 22. 23 and 24. Letters 
Patent of 18b5, as to theoriminal juris- 
diction of their Court, and to R. 2, Crown 
bide Rules, laid down in Ch. 37 of the 
Rules and Orders, as regards the trial 
of cases at the Crown Side under the 
extraordinary original criminal juris¬ 
diction. He also referred to Ch. 2, R. 4 
of the rules and orders regarding the 
exclusive right of audience in any matter 
on the original side. 

Mr Basn on the other hand has 
arguei that the Court has power to dis- 
pose of the muter in its criminal appel- 
late jurisdiction, though it may be the 
Crown side would also have jnr iadiotion 
(1) [1909] 10 Or.L.J. 553=4 1.0. 29L ~ 
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to deal with it. Even under Ch. 37, 
R. 2, if the matter is one within the 
extraordinary criminal jurisdiction, ho 
points out that applications for its 
exercise are to be beard and disposed 
of at the appellate side. 

The matter is one that is by no means 
free from difficulty. The power of the 
High Court to commit for any contempt 
of itself is inherent in the Court and 
arises from the fact that it is a Court 
of Record. The power is one that is 
ancillary to the exercise of the various 
jurisdictions of the High Court and it 
|may be expedient to exercise it in or in 
relation to any one of those jurisdictions. 
As regards the nature of such proceed¬ 
ings taken in contempt, Ido not consider 
it necessary or desirable to lay down 
any general rule that such proceedings 
must necessarily and exclusively fall 
under any particular one of the different 
jurisdictions conferred on the Court by 
its Letters Patent; though it may be 
that the Court on its Crown side would 
have .the power to deal with such a 
matter as the present: see per Jen¬ 
kins, C. J. in Legal Remembrancer v. 
Motiial Qhose (2), at p. 215. On the 
other hand I am not satisfied that that 
.must be the exclusive way of dealing 
with such a matter as an application in 
contempt. Upon the whole I am not 
prepared to uphold the contention that 
in this case the party, if represented, 
must appear through an advocate in¬ 
structed by an attorney. 

Jack, J.—I agree. 

v.b./r.K. Order accordingly. 

(2) [1914] 41 Cal. 173=14 Or. L. J. 321=20 
I. C. 81. 
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Cuming, J. 

Ghuraram Kahar — Petitioner. 

v. 

Em peror —Opposite Party. 

Criminal Revn. No. 1414 of 1929, De¬ 
cided on 21st January 1930, from order 
of Hon. Presy. Mag., Calcutta, D/- 4th 
October 1929. 

Penal Code, S. 341 — E«ientinl element 
in wrongful restraint is that person res¬ 
trained must have right to use thing com- 
plained pf. 


Before convicting a person of wrongfully 
restraining the other from making use of a 
particular place or thing it is necessary for 
the Court to determine if that other person has 
right to use it. [p 760 C 2) 

Sures Chandra Talukdur — for Peti¬ 
tioner. 

Judgment. — This rule has been is¬ 
sued on two grounds : first of all that 
the conviction and sentence are bad in 
law inasmuch as the mandatory provi¬ 
sions of S. 342, Criminal P. C., were not 
followed, and secondly that the facts 
do not constitute an offence under S. 
341, I. P. C., inasmuch as among others 
the complainant had no right to use the 
rain water passage as a urinal. The 
petitioner has been convicted under S. 
341, I. P. C., for wrongfully restraining 
the complainant from going to a certain 
urinal. The complainant is apparently 
a tenant of the petitioner and they have 
fallen out. The complainant’s case was 
that ho was not allowed to go to a cer¬ 
tain urinal in the house. Tho learned 
Magistrate has come to no finding as to 
whether the complainant had any right 
whatever to use the aforesaid urinal. 
Thi9 urinal apparently consisted of a 
couple of bricks put over a rain-water 
pipe. In order to hold the petitioner 
guilty under S. 341, I. P. C., it would be 
necessary to determine that the com¬ 
plainant had a right to use the urinal. 
That the Magistrate has not done. 
Therefore there is no alternative but to 
set aside the conviction and sentence 
and to send the case back for retrial. 
The retrial should be held by some 
Magistrate other than Mr. Rustomji. 
The Magistrate trying the case should 
bear in mind the point I have state 

above. . , 

The rule is made absolute in these 


terms. 

v.b./r.k. 


Rule made absolute. 
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A. I. R. 1930 Calcutta 761 

Suhrawardy and Costello, J-J. 

Rajani Kanta Sutradliar —Petitioner. 

v. 

Surendra Mohan Ray and others — 
Opposite Parties. 

Civil Revn. No. 255 of 1930, Decided 
on 28th March 1930, from order of 
Third Munsif. Habiganj, D/- 13th No¬ 
vember 1929. 

(a) Civil P. C. (1908), S. 73 and O. 21. 
R. 72 (2)—Decree-Solder applying for rate¬ 
able distribution — Order under O. 21, R. 
72 (2) is incompetent. 

Whenever a decree-holder applies lot a rate¬ 
able distribution under S. 73, the Court ij not 
competent to pass an order under O. 21, 
R. 72 (2). [P 762 C 1] 

(b) Civil P C. (1908'. S. 73 and o 21, 
R. 72 (2)—Decree-holder purchasing pro¬ 
perty with permission paying off poundage 
fee and praying s-t off—Another decree- 
holder in another Court applying for rate¬ 
able distribution before but order communi¬ 
cated after set-off was allowed—Purchase 
money with decree-holder held to be assets 
realized by executing Court. 

A decree-holder was allowed to purohaso tho 
property of his judgmont-debtor in execution 
of his decree. On purchasing the same ho paid 
the poundago foe in the Court and prayed for 
the amount being set ofl against the amount of 
his decree. Another deeroe-holder who had ob¬ 
tained a similar docroo against tho 6ame judg¬ 
ment-debtor in another Court applied for rate¬ 
able distribution to the Court whioh passed tho 
decree in his suit before-tho set-off was allowed 
in the Court that held the assets. The Court 
communicated this order to the Co art that 
held tho assets after tho set-off was allowod. 

Held: that tho purchase money in tho hands 
of tho decree-holder purohasar must bo regard¬ 
ed as assets realizid by execution Court In exe¬ 
cution of the deoroo although such monoy was 
not paid by him in Court: 16 Bom. 91, Bel. on. 

[P 762 O 1, 2j 

Priyanath Diilta —for Petitioner. 

Nihunja Behari Ray— for Opposite 
Party 1. 

Suhrawardy, J.—The circumstances 
of this case -are that the petitioner ob¬ 
tained a money decree against the judg¬ 
ment-debtor and executed it in the 
Cou**.of the Fourth Munsif at Habiganj 
who had jurisdiction to try suits up to 
the value of Rs. 1,000. Opposite parties 
l and 2 also got money decrees ogainst 
the same judgment-debtor in the Court 
of the Third Munsif at Habiganj who 
had jurisdiction up to Rs. 2,000 and in 
whose Court the suits brought by the 
opposite parties lay. The petitioner 
took out-execution of his de’oreo in Exe¬ 
cution Case No. 106 of 1929 of the Fourth 
MuosiTs Conrt and some properties of 
1930 C/96 tt 97 


the judgment-debtor were sold on 9th 
August 1929. One lot was purchased by 
a stranger for Rs. 500 and that amount 
was put in. The petitioner as decree- 
holder purchased two other lots for 
Rs. GOO. On the day of the sale only 
the poundage fee of Rs. 12-8-0 was ac¬ 
cepted from the petitioner. This was 
done at the request of the petitioner to 
accept only the poundage fee and allow 
him to set off the purchase money 
against his decree, but no formal order 
was passed to that effect. Od Gtth Sep¬ 
tember opposite party 1 applied to the 
Fourth Munsif to order the petitioner 
to deposit the amount for which he had 
purchased the property, i. e., Rs. COO in 
tho Court for rateable distribution. On 
7th September tho petitioner filed an 
objection to the application by opposite 
party 1 and applied for setting off the 
sale proceeds against his claim. The 
Fourth Munsif thereupon passed the 
following order: 

“ Decree-holder files a potition for sotting off 
tho sale proceeds from claim. Let all the peti¬ 
tions be put up boforc the pleader.” 

Before the matter, could be heard the 
District Judge ordered the Fourth Mun¬ 
sif to transfer the assets held by him to 
the Court of the Third MuDsif for rate¬ 
able distribution. No formal order was 
passed on the petitioner’s above peti¬ 
tion. It appears that before the sale of 
the judgment debtor’s properties oppo¬ 
site party 1 had applied on 25th July 
for rateable distribution with the peti¬ 
tioner, the decree-holder in Execution 
Case No. 106 of tha Fourth Monsif’s- 
Court. The order passed thereupon was 
' call for the record from the fourth 
Court after stay in that Court.” We 
have observed that under the orders of 
the District Judge the assets were sent 
from the Court of the fourth Munsif 
to that of the Third Munsif. The 
assess held by the Fourth Munsif at 
that time were. Rs. 500 in cash which 
was sent to the Third Munsif. The oppo¬ 
site party therenpou applied to the Mun¬ 
sif, Third Court, claiming rateable pay¬ 
ment to them out of the sale proceeds- 
i. e., Rs. 600 for whioh the petitioner 
had purchased the property from the 
judgment-debtor. The petitioner object¬ 
ed. That objection was overruled by 
the Munsif, Third Court, who held that 
the entire purohaso money for whioh " 
the properties were sold in Execution. 
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Case No. 106 of the Fourth Munsif’s 
Court should be taken into account for 
distribution of assets among all the 
decree-holders although the Fourth;Mun- 
sif might have ordered a set off against 
the petitioner's decree. This rule was 
obtained against this order and it is 
argued that the Fourth Munsif having 
allowed a set-off of the amount for 
which the petitioner had purchased the 
judgment-debtor’s properties it could not 
be regarded as an asset in the hands of 
the execution Court and therefore could 
not be called upon for rateable distribu¬ 


tion. 

It is further contended that even 
though the order of the Fourth Munsif 
was bad, the Third Munsif had no juris¬ 
diction to go behind that order. The 
case raises a point of nicety but on giv¬ 
ing our consideration to it we think 
that it can be answered by referring to 
the particular circumstances of this 
case. No formal order was passed by 
the Fourth Munsif allowing a set off 
though it may be implied that by ac¬ 
cepting only the poundage fee he ag¬ 
reed to the set off claimed. If the order 
of acceptance of the poundage fee by 
the Fourth Muneif is read in that light 
then that order must be treated as an 
order under 0. 21, R. 72, Cl. (2), Civil 
P. C., which entitles the Court to per¬ 
mit the purchase money and the amount 
due on the decree to be set off against 
each other. But it can only be passed 
subject to the provisions of S. 73 which 
relates to the distribution amongst dec¬ 
ree-holders. This qualification of the 
power of the Court is very important. 
Whenever a decree-holder applies for a 
'ratoable distribution under S. 73, the 
Court is not competent to pass an order 
under O. 21, R. 72(2). In this case it 
appears that opposite party l had applied 
for rateable distribution though not be¬ 
fore the set-off was allowed in the Court 
that held the assets but in the Court 
which passed the decree in his suit; and 

that Court communicated the fact to 
the execution Court which held the 
assets. In our opinion the purchase- 
money for which the property was pur¬ 
chased by the petitioner must be regard¬ 
ed as assots realized by the executing 
Pm.rh It is true that no money was 
put id by the purchaser into the Court 

hut according.to the view taken in the 

L ge of Sorabji Bdulji Warden v. Goviiui 


Ramji (l), it should be taken as part of 
tho assets realized by the executing 
Court in execution of the decree. That 
decision was passed even before the 
words J‘ subject to the provisions of 
S. 73 ” were introduced into 0 21 
R. 72, Cl. (2). 

In this view we -think that the order 
passed by the Court below is correct 
and that the rule should be discharged 
with costs. The hearing-fee is assessed 
at one gold mohur. 

Costello, J. —I agree. 

v.B./r.k. R ule discharged . 

(1) [1891J 16 Bom. 9l. 
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Rankin, C. J. and C. C. Ghose, J. 

Joy Chandra Roy and others —De¬ 
fendants—Appellants. 

v. 

Satis Chandra Roy — Plaintiff—Res¬ 
pondent. 

Appeal No. 397 of 1928, Decided on 
20th March 1930, against appellate 
deoree of Sub-Judge, First Court, Dacca, 
D/- 12th September 1927. 

Civil P. C., S. 52-Right of creditor to fol¬ 
low auets in legatee's hands can be exer- 
cised only by suit. 

The right of a creditor to follow the assets 
in the hands of a legits? is a right which has 
to b3 exercised by a suit. It cannot possibly 
be exercised merely by levying execution 
against the assets in the hands of the legatee 
under a judgment against the legal representa¬ 
tive : Davies v. Nicholson , 2 De. O & /. 693 ; 
March v. Resell, 3 My. k Cr. 31 ; Re. Eustace , 
(1912) 1 Ch. 561 ; Be/.; 4 Cal 897, Rel on. 

[P 7C3 C 2; P 764 C 1] 

Gunada Charan Sen and Prokash 
Chu'ider Pakrashi—ior Appellants. 

Jitendra Coomar Sen Gupta for Res¬ 
pondent. _ 

Rankin. C J.— This is an appeal by 
the defendants in a suit brought under 
O. 21, R. 63, Civil P. C„ to have it de¬ 
clared that the plaintiff is entitled to a 
certain property and that the attach¬ 
ment which has been made thoreon la 
invalid. The position is this : there 
was one Jagat Chunder Roy. The de¬ 
fendants brought a suit against him for 
possession of some property and ob¬ 
tained a decree. The decree was in 
1907, and under the old Code an order 
was made that the question and the 
amount of mesne profits were to be de¬ 
cided in execution. An appeal by Jagat 
Chunder Roy was dismissed. Jagat 
Chunder Roy died in 1912 having by his 
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-will left the property which is now in 
■question to the shebaits of a certain 
idol. A question has been raised whe¬ 
ther a mere charge was given upon the 
property in favour of the idol and I am 
clear and the lower Courts have found 
that the whole of the beneficial interest 
in that property was given to the idol. 
After Roy’s death the defendants pro¬ 
ceeded in execution and, after certain 
proceedings, there was a compromise by 
which the mesne profits were assessed 
at. Rs. 2,500. That was in 19 L8. In the 
meantime the administrators with the 
will annexed to the estate of Roy had 
put the shebaits in possession of the 
property now in question. There can be 
no doubt that they have been in occu¬ 
pation of it and have been utilizing it 
for the purpose of the Thakur since 1915. 
Thereupon what happened was that the 
defendants as judgment-creditors pro¬ 
ceeded in execution against the adminis¬ 
trators of the estate of Roy to attach 
this property and the plaintiff made a 
'claim in execution which was disal¬ 
lowed. Thereupon he has brought this 
suit under O. 21, R. 63, Civil P. C. olaim- 
ing that it be declared that this pro-- 
party is not liable to attachment in ex¬ 
ecution of the decree against Jagat 
Chunder Roy's legal representatives. 

Both the Courts have found in favour 
of the plaintiff and have held that the 
property is not liable to attachment. 
The defendants have appealed and what 
-they say is that as this is a debt of Roy, 
this debt must be paid before any legacy 
and must be paid before any specific 
legacy can take effeot. The defendants, 
rely upon S. 326, Succession Act’, 
and in that way they say that the 
plaintiff’s case ought to have been dis- 
■. missed. 

Now it is quite true that if a oreditor 
is not paid, he has a right to follow the 
assets of the deceased whether they be 
speoific legacies or whether they be of 
a different character. It is old. law 
that he can follow the speoific legacy 
just as much as any other legaoy. I find 
it laid down in Williams on Executors 
- on the authority of the case of Davies v. 
Nicholson (1) that 

“ property apeoifically hequoathed is not dis- 
• charged from its liability to the testatbr’a 
•debts by the oiroumatano'ea that 'there 1 hss 
•como to the hands of the bxeoutor personal 
ft prpporty of th e testa tor not aoeoifinally he- 

(1) 3 De. O. & J. 093. ,, “ — 


queithed more fch*n sufficient to pay his debts 
and that the specifically bequeathed properfev 
has been made over by the executor 'to'the! 
specific legatee.** 

Now the right in India is declared 
by S. 361, Succession Act. It is a 
right to call upon the legatee to refund 
and there are many cases in which-it 
has been pointed out that that is a 
right which m*y be exercised by a ere- 
ditor who remains unpaid. The ques¬ 
tion was considered in March v. Ru<seil 
(2) and comparatively recently in Re 
Eustace (3). It is also dealt with by 
Lord Eldon in Gil'espie v. Alexander (4). 
The present question however is not 
merely whether the creditor can follow 
the assets in the hands of the legatee 
but whether he can do so by the simple 
process of levying execution under a 
decree against the executors or in this 
case, the-administrators. It is reason¬ 
ably clear to me that that he cannot do. 
As Lord Eldon pointed out in the cash 
to which I have referred, the legatee 
cannot be affecied except by a suit and 
it is not possible upon a judgment 
against the legal representative to pro- 
ceed to attach property which has years 
before been parted with to a speoific 
legatee. The matter was considered in 
the case of an alienee in the caso-of 
Greender Chunder Ghose v. Mackintosh 
(5). The language in the older Code of 
the section which corresponds to S. 52 
was somewhat different from what it is 
now and the alterations wore ap¬ 
parently made in consequence of 
che observations made by Mr. Ponti- 
fex, J., in this very case where he 
pointed oat that under that sectiofi it 
was intended to confine the procedure 
to property remaining in the possession 
of the legal representative, leaving the 
creditors to follow property improperly 
alienated by the legal representative by 
a separata suit. If one considers the 
lauguaga of S. 52 of the Code and if one 
considers the machinery provided there¬ 
under by R. 58 onwards of 6. 21, Civil 
P. C., it is clear to my mind' that ^the 
right of a creditor to follow tfce Assets 

ra .. th ® hM 1 ds l ° f a legate*, is a right 
\yhich has to be exorcised by a suit. • It 

-TO & oTsi^r l; 

, ooo. . 

(3) [1912] x Oh. 561=100 L. T«769*=5G <5 X 
468=7 Rl L. J. Oh. 52Q 4 7‘ 5C ‘ S ‘ L 

Hi 9 Rupwl O. 0. 136. * " 

(6) [1679] 4 Oal. 897=4 0. L. R. 193. 
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• oannob possibly be exercised merely by 
levying execution against the assets in 
the hands of the legatee under a judg¬ 
ment agiinst the legal representative. 

For these reasons it appears to me 
:aat t’no appeal fails and must be dis¬ 
missed with costs. 

C. C. Ghose, J. —I agree. 

'.N./R.K. Appeal dismissed. 
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Graham and Mitter, JJ. 

.Is hgar Ali and others — Plaintiffs — 
Appellants. 

v. 

Secy, of State and others —Defen¬ 
dants—Respondents. 

Appeals Nos. 336 to 359 of 1926, De¬ 
cided on 11th April 1930, from appel¬ 
late decrees of First Addl. Sub-Judge, 

Noakhali, D/- 20th June 1927. 

(a) Civil P. C.. (5 of 1908), S. 75 (b), 
O. 26, Rr. 13 and 14—Trial of material issue 
cannot be delegated to commissioner—Com¬ 
missioner referred to make local investiga¬ 
tion and report if land was re-formed or 
accretion, complying with order and giving 
finding—Parties not objecting and Court 
adopting finding—Not raising objection held 
not sufficient to adopt finding. 

A commission for local investigation is is- 
?ced for the purpose of elucidating any matter 
in disputo, that is to say presumably to throw 
light upon that matter and assist the Court to 
form a decision thoreou and the Court cannot 
lelogate to the commissioner the trial of any 
material issue whioh the Court itself is bound 
vo try : 16 Ifed. 350, licl. oil. 

A commission for local investigation was 
issued and the point which required local en- 
ouiry was stated to bo “ whether the lands in 
^ait are ro-formed lands of joto No. 72 or accre¬ 
tions thereto." The commissioner, in submit- 
!ing his report complying with the reference 
nave finding that the disputed lauds were ac¬ 
cretion and the trial Court allowed the finding 
to prevail a9 no objection was taken to it. 

Held : that it was not within the competoneo 
:1 commissioner to come to the conclusion 
whether the land was accretion or not but was 
for the Court to decide with the aid of such 
materials as the commissioner was able to 
olaco before him, and that merely no objection 
was taken to the finding by commissioner was 
' j-'t sufficient for the Court to adopt it. 

[P7G5C2J 

(b) Civil P. C., (5 of 1908), S. 100Ac¬ 
cretion " it question of fact. 

Whether a certain land is accretion or for¬ 
mation in sitn is question of fast. [P 765 G a J 

(cl Words and Phrases — Degi ebur, 

' Dobs chur," “ Nutan chur " — Meapmgs 

“iblfierm. "Degi chur/ "Doba cfar." "Natan 
ber " prociaely maan much tho same thing, 
•amely a ohur whioh emerges only at ebb tide 
remains under water at How tido^ ^ q ^ 


(d) Words and Phrases— 11 Bed of river ” 
explained. 

The bed of a river is a space between the- 
banks occupied bv the river at its fullest flow : 
211. C. 233, Ref. . [P 766Cl] 

(e) Bengal Alluvion and Diluvion Regula¬ 
tion (Reg. 9 of 1825). S. 4 —Boundary of jote- 
described as ‘ Degi chur. 1 ’ “ Doba chur,’* 

4 ‘ Nutan chur,”—Holder gels right to lands- 
which would in future be formed up to* 
edge of river. 

The effect of describing the boundary of jote 
at the time of original settlement as “ Dagi 
chur/ 1 Doha chur ” or “ Nutan chur," expres¬ 
sions which mean apparently a chur which 
emerges only at ebb tide and is covered at full 
tide is to give the holder of the jote a subsis¬ 
ting right of tenancy in all lands which would 
in future be formed up to the edge of the river. 

[P 765C 1, P 766 0 2] 

(f) Words and Phrases— 44 Patit," Lapta 
paystha," 44 Sasthal p&ystha ” —Meanings- 
explained. 

The word 44 patit ” means fallow or un¬ 
cultivated land and the ’words 44 lapta pays¬ 
tha " mean contiguously formed land or accre¬ 
tions, as opposed to “ Sasthal paystha M land 
re-formed in sitn. [P 766 C 2] 

Ginada Cliaran Sen and Probodh 
Chandra Kar —for Appellants. 

Sarat Chandra Basak and Nasim Ali 
—for Respondents. 

Graham, J.—These twenty-two ap¬ 
peals, in which the plaintiffs are the 
appellants, are from decisions of the 
First Additional Subordinate Judge of 
Noakhali reversing decisions of the 
Munsif of Hatiya, and arise oat of as 
many suits brought by the. plaintiffs- 
appellants, who are khas mehal tenants, 
claiming title to certain lands as re-for¬ 
mations and accretions to the lands of; 
their respective jotes held under Govern¬ 
ment in Chur Jagabandhu a Government 
Khas Mehal bearing Tonzi No. 1943 of 
the Noakhali Collectorate. The lands 
in dispute are on the west side of the 
admitted jote holdings of the plaintiffs 
under defendant l, the Secretary of State 
for India, and the plaintiffs claimed 1 
them as appertaining to their settled 
jotes under defendant 1 by right of ac¬ 
cretion, or by right of re-formation in 

t i t i . ^ ‘ 

The suits were contested by defendant 
1 add by some of the defendants with 
whom the disputed lands have been 
settled by defendant 1, in breach, as the- 
plaintiffs alleged, of the right conferred 
upon them (plaintiffs) by 8. 4 ,. BdngaL 
Alluvion and Dilnvion Regulation of 
1825 (Regn. 11 of 1825). 

Defendant 1, now respondent in thw* 
appeals, denied that the plaintiffs had. 
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any right of accretion or re-formation in 
situ, and pleaded limitation under the 
general.and special laws of limitation. 
Certain other points were also raised to 
which reference is not necessary for 
present purposes. 

The trial Court partially decreed the 
suits holding that the plaintiffs' claim 
had become barred by special limitation 
in respect of certain portions of the dis¬ 
puted land. 

Against that decision both sides ap¬ 
pealed to the District Court with the 
result that the learned Additional Sub¬ 
ordinate Judge, who heard the appeals, 
reversed the decisions 'of tho Mnnsif, 
allowed the appeals preferred by defen¬ 
dant 1 and dismissed the appeals of the 
plaintiffs. The plaintiffs have now pre¬ 
ferred these second appeals. 

On their behalf two main points have 
been urged. Firstly it has been argued 
•that, inasmuch as the commissioner, 
who was deputed for local investigation 
and the Munsif have found that the 
disputed lands are accretions, and no 
objection having been taken before the 
Munsif to the Commissioner's report, 
the Court of appeal’below erred in law 
in allowing defendant 1 to raise a point 
which had4>een conceded in the Court 
of first instance. Secondly it was con- 
.tended that, whatever view may be 
(taken upon tho first point, the Court of 
'appeal below ought upon the merits to 
have held that at the date of the first 
settlement made by Government with 
,'tho plaintiffs, the latter had a subsisting 
right of tenancy in respect of all lands 
that were, or would, in future be formed 
up to the edge of the water. 

Two other points relating to costs and 
bo the competency of the appeals pre¬ 
ferred by defendant 1 before the Court 
of appeal below were also mentioned, 
but these were ultimately nob pressed. 

With regard to the first point taken 
on behalf of the appellants it appears 
that this was also raised before the 
Additional Subordinate Judge. The 
Jearned Judge took the view that it was 
nob proper to ask the commissioner to 
find whether the land adjoining the 
plaintiffs’ jote lands on the west were 
aooretions within the meaning of the 
law, and that his fanotion was merely 
to, report on the faots as observed by 
him at the time of his investigation, as 
dor example, whether the disputed lands 
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are actually adjacent to the plaintiff 
jote lands, leaving it to the Coart to 
decide whether they are accretions 
within tho meaning of the law or not. 
As a matter of fact I find on reference 
to the Munsif’s order for local enquiry 
that the point which required to be 
elucidated and ascertained by local in¬ 
vestigation was stated to be . 

"whothar tha lands in suit are re-formed lanes 
of Tote No. 72 or accretions thereto." 

The commissioner therefore in sub¬ 
mitting his report in the form he did 
was merely complying with the instruc¬ 
tions given to him. Bub whether such 
matters come within the province of a 
commissioner deputed for local investi¬ 
gation seems to be open to doubt. Such 
commissions are issued for the purpose 
of elucidating any matter in dispute, 
that is to say, presumably for the pur¬ 
pose of throwing light upon that matter 
and assisting the Court to form a deci¬ 
sion thereon. The Court will not how¬ 
ever be justified in delegating to a com¬ 
missioner the trial of any material issue 
which tho Court itself is bound to try: 
Sanoili v. Mookan (1). The main ques¬ 
tion to be decided was, as the learned 
Additional Subordinate Judge has ob¬ 
served, whether the lands in dispute 
were aocretions or ve-forjnations in situ, 
and that was for the Court and not the 
commissioner to decide. 

In my judgment the learned Judgs 
was right upon this point and therefore 
it follows that there was no substance 
in the view taken in the trial Court that 
because no objection had been takon 
by any of the parties to the commis¬ 
sioner’s report, it must necessarily pre¬ 
vail and be given effeot to. The matter, 
was one whioh was not properly within 
the competence of the commissioner, but 
was one for the decision oif the Court 
with tho aid of such materials as a com-j 
missioner was able to place before the; 
Court. 

The second question then arises for 
consideration whether‘upon the mate¬ 
rials before him the learned Additional 
Subordinate Judge was jusbiGed .in liis 
conclusion that the disputed lfchds (or 
the greater part of them) are not 'accre¬ 
tions to the plaintiff's jobes. At first 
sight it might seem that this is % ques¬ 
tion of fact which it is not open to us 
h o disbnrb in aeoond app e al. It re ally 

( 1 ) 1.18931 16 Mad. 350=3 M.L.J. 137. 
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{■Urns however npon the construction of 
certain flocumeDts and the inference to 
bo drawn from them in particular the 
khatian9 in which the western boundary 
of the jotes originally leased to the 
plaintiff have been variously described 
a's Deg» Chur,’ Doha Chur’ or ‘Nutan 
Chur.’ The question is what is the pre¬ 
cise signification of these terms. They 
all apparently mean much the same 
thing, namely a chur which emerges 
only at ebb-tide and remains under 
water at llow tide. The argument ad¬ 
vanced on behalf of the appellants is 
( that such a chur forms part of the bed 
of the river because the extent of a river 
is the space covered by it when it is in 
full tide at flow or high tide. There is 
ample authority for this view. What 
is meant by the bed of a river is defined 
in Houck on Rivers, p. 6. 

'The bed is covered by the river and is tbo 
space subjacent to the river over which it flows 
between the banks. It is the space between 
the banks occupied by the river at its fullest 
flow.” 

There was an elaborate discussion of 
the subject in the case of Ahmadi Be/jum 
v. Tarak Nath Ghose (2), it being held 
that the bed of a river is that portion of 
it which is in the ordinary and regular 
course covered by the waters of a river, 
and that it need not be constantly cov¬ 
ered, if in the ordinary course of things 
it is habitually covered. Now in this 
instance, as already stated, the western 
boundary was described at the time of 
the original settlement with plaintiffs 
as Degi Chur, or Doba Chur, or Nutan 
Chur. Each of those expressions means 
apparently a char which emerges only 
at ebb tide but i9 covered at full tide. 
That being so they are synonymous with 
river, and the effect of so describing the 
western boundary would be to give the 
plaintiffs a subsisting right of tenancy 
in all lands which would in future be 
formed up to the edge of the river. This 
seems to be in accord with what might 
be expected to be done in the circum¬ 
stances, and that in point of fact it is 
what was intended, and was subse¬ 
quently recognized by Government, is 
borne out by the recitals contained in 
certain notices which were served on 
the plaintiffs by Government in 1901 
(E:<s. 1 to 22) wherein the lauds in dis¬ 
pute have been described as ‘patit’ and 
‘lapta paystha’ outside and at the extre- 
[1913] 91 I.C. 23'J. 
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mity of the plaintiff’s holding. Thai 
word ‘patit’ means fallow or’uncultivated; 
and the words ‘lapta paystha’ mean con¬ 
tiguously formed land or accretions, as 
opposed to ‘sasthal paystha’ land re¬ 
formed in situ. It is difficult to recon¬ 
cile this admission by Government in 
1901 with the case which it has now 
been sought to make on its behalf that 
the disputed land is in fact a re-forma- 
tion in situ of its khas mehal estate 
which was diluviated and subsequently 
re-formed. That case was never made in 
the Courts below and cannot be allowed 
to be now put forward in second appeal. 

In my judgment the plaintiffs suc¬ 
ceeded in establishing the claim to the 
lands in dispute save and except those 
lands in respect of which their claim' 
has been found to bo barred by limita¬ 
tion, and which are in the possession of 
some of the other defendants. The ap¬ 
peals must therefore be allowed, the, 
judgments and decrees of the Additional 
Subordinate Jndge set aside, and the 
judgments and decrees of the Munsif 
restored with costs in this Court and 
in the lower appellate Court. 

Mitter, J.—It is nob necessary to re¬ 
capitulate all the facts of the cases to 
which these 22 appeals relate. It will 
be sufficient if I state a few salient ones. 

In these 22 suits, the plaintiffs now 
appellants claim certain lands as either 
re-formations on their original site of or 
accretions to the lands of their original 
holdings which they hold under the 
Government in a certain khas mehal 
known as Char Jagabandhu. The plain¬ 
tiffs allege that the original holdings 
were settled with thorn in 1899 or 1900; 
that after the settlement the original 
holdings were diluviated and the river 
having receded since the diluvion the 
lands in these suits have re-formed and 
accreted to the lands of the original 
holding; that after the lands had emer¬ 
ged the Secretary of State (defendant l) 1 
has wrongly settled these lands with 
the other defendants who dispossessed 
the plaintiffs on the strength of the 
settlement in 1326 B. S. Hence the 
suits. 

The defence of defendant 1 ana other 
defendants so far as is material fall- 
under two heads; (i) that the lands are 
not re-formations in situ of the plaintiff fl 
original holdings or accretions thereto;, 
(ii) that the defendants have acquired a; 
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right by adverse possession for more 
than the statutory period in some of the 
disputed lands. 

A commissioner was appointed to 
determine whether the lands in the suits 
are re-formatioDS in situ ot or accretions 
to the original holdings of the plaintiffs. 
The pleader commissioner found that 
the disputed lands are accretions to the 
original holdings. No objection was 
taken to the commissioner's report by 
any of the parties. The Munsif who 
tried these suits gave decrees to the 
plaintiffs declaring their title to so much 
of the lands as has been found by the 
commissioner in his chittas of the dis¬ 
puted lands of these suits to be included 
in the rest as Nalaek Chapra, i.e., to so 
muoh of the lands as will be left after 
deducting the lands found in actual pos¬ 
session of the defendants. 

Against the decrees in these 29 suits 
appeals were taken by the defendants to 
the Court of the Additional Subordinate 
Judge of Noakhali and the suits were 
all dismissed. 

These appeals are brought against the 
decrees of the appellate Court dismiss¬ 
ing plaintiff's suits and it is argued for 
the appellants that the Subordinate 
Judge has fallen into an error of law in 
coming to the conclusion that the lands 
in suit are not accretions to plaintiff's 
original holdings, and that on the facts 
found by him he should have declared 
the lands to be accretions. I think the 
appellant’s contention is well founded 
and must prevail. 

It has been found by the lower ap¬ 
pellate Court that the western boun¬ 
daries of the disputed lands are Doba 
Chur and Degi Chur and consequently 
as the boundaries of the disputed lands 
are not the river, no question of accre¬ 
tion arises. It is argued for the appel¬ 
lants that Degi Chur and Doba Chur 
being lands between the high water and 
low water mark of the river, they are 
parts of the river bed and therefore the 
boundaries of the lands are parts of the 
river bed and certain authorities are 
cited to support the contention. It is 
found in this case that these lands were 
submerged during the fullest flow of the 
river. It is not necessary to decide 
whether where one of the boundaries is 
given as the Doba Chur and Degi Chur, 
the river should always be considered 

to be boundary for -the purpose of S. 4 
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of Begn. 11 of 1825. The case in 
Ahmadi Begam v. Tarak Nath (2) to 
which my learned brother has referred 
was a case of jalkar, and Mookerjee, J. r 
guards bimsolf against laying down that 
for the purposes of the regulation the 
chur should be regarded as the river 
bed. It is sufficient for the purposes of 
the present appeals to say that in 1901 
Government issued notices Exs. (I to 22) 
in which they described the lands in 
dispute as patit and contiguously formed 
land ('lapta payasthi’) of the plaintiff’s 
holdings. The words ‘lapta payasthi' 
are significant. They denote that these 
lands are accretions to the original hold¬ 
ings of the plaintiffs and was so regar¬ 
ded by the officers of the Government. 
Besides no exception was taken by the 
Government to the commissioner’s Re¬ 
ports on these suits. The commissioner’s 
report is valuable, only as showing that 
these lands are contiguous to the dis¬ 
puted lands. As to their being accre¬ 
tions in law is for the Court to decide 
and in this the lower appellate Court is 
right. In these circumstances we think 
that the lower appellate Court should 
have held that the lands were accre¬ 
tions to plaintiff’s original holdings. 
We set aside the judgment and decrees 
of the Subordinate Judge and restore 
those of the Munsif. 

The learned Senior Government Plea¬ 


der has tried to support the judgment 
of the lower appellate Court on the 
ground that these lands were re-forma¬ 
tions in situ of lands of the khas mehal 
and cannot possibly be regarded as 
accretions. This case was not raised in 
the pleadings nor in the Courts below, 
aDd as it is a question which depends 
on faots it would not be right to allow 
the objection to be raised for the 
time in second appeal. 

v.B./b.k. Appeal allotocd ^ 

A. I. R. 1930 Calcutta 76J- *• 

Graham and Mitter, JJigj 

Jogendra Nath Jana and o/Bhrs“- 
Plaintiffs—Appellants. 

V. — 

Baidya Nath Das and others —Dofen- 
dancs—Respondents. 
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Appeal No. 39 of 1926, Deoided on 
27bh November 1929, against appellate 
decree of Addl. Disfc. Judge, Midnapur, 
D/- 29bh August 1926. 
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Bengal Tenancy Act (8 of 1885), S.lll-B — 
For suit under S. 111-B limitation begins 
to run from date of final publication of 
Record-of-Right*. 

With regard to suits for correction of entry 
in Record-of-Rights under S. 111-B, under Art. 
120, Lien. Act, time begias to ran from the 
date of the final publication of the Record*of 
Rights and not from the date of the final certi¬ 
ficate, and a suit can be brought between the 
final publication and the date of certificate: 
A. I. R. 1929 Cal. 481, Ref. [P 769 0 2] 

Advocate General, S. C. Maity and 
Apurba Char an 31 ulcer ji —for Appel¬ 
lants. 

Amarendra Nath Bose, Bhupendra 
Kumar Ghose and Biraj Mohan Majum- 
dar —for Respondents. 

Graham, J. —This appeal by the 
plaintiffs has arisen out of a sait for a 
declaration that an entry in the Record- 
of-Rights, to the effect that the tenants 
(defendants) are entitled in the event of 
hajah, or destruction of crops by flood, 
to a proportionate remission of rent is 
wrong, and for correction of the same. 

A preliminary objection was taken 
that the appeal is incompetent on the 
ground that two of respondents, 11 and 
24, have died and that no substitutions 
have been made. There is no substance 
in the objection as the suit is a repre¬ 
sentative suit. 

The short point involved in the ap¬ 
peal, and this is the only point which 
has been argued before us, is one of 
limitation. The Courts below have 
held that the suit was barred by six 
years limitation under Art. 120, Lim. 
Act. 

The question is whether limitation 
runs from the date of the final publica¬ 
tion of the Record-of-Rights, or from the 
date of the final certificate. The Re¬ 
cord-of-Rights was finally published on 
20th January 1917 and the certificate 
was signed on 16th June 1917. If time 
runs from the date of the final publica¬ 
tion the suit will be barred, whereas, 
if it runs from the date of the certificate, 
it will be in time. The matter is conclu¬ 
ded by a recent decision of this Court 
Asutosh Bhuiyan v. Radhika Lai Go- 
swami (l), where it was held that the 
right to sue under S. 111-B, Ben. Ten. 
Act, accrues on the date of publication 
of the Record-of-Rights inasmuch as 
that record gives rise to a presumption 
of correct ness which c as ts a cloud over 

(1) A. I. R. 1929 Cal. 481=1191. C- 121=56 
Cal. 407. 
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the title of the person affected thereby. 
For the appellants it was argued 
that, inasmuch as S. 111-B, Ben. Ten. 
Act (as it formerly stood), makes provi¬ 
sion for a stay of suits for a period of 
three months from the date of the cer¬ 
tificate of final publication, it may be 
inferred that the intention of the 
legislature was that no suit should be 
instituted until after the date of the 
certificate, and that it would be ano¬ 
malous to hold, notwithstanding this 
provision, that it was open to an ag¬ 
grieved party to sue in the interval bet¬ 
ween final publication and the certifi¬ 
cate. No such intention can however be 
found in the Act. S. lll-B merely 
provides for suspension of limitation 
for three months after the certificate 
has been made, and that does not neces-! 
sarily mean that a party aggrieved by 
an entry in the khatian is precluded 
from suing so soon as his rights are 1 
prejudicially affected by the finally 
published record. His right to sue 
accrues there and then. 

The position may certainly be said 
to be somewhat anomalous as it may 
be argued that if a suit cannot be 
brought until three months after the 
certificate, a fortiori, it ought not to be 
permissible to sue as soon as the final 
publication has taken place. We are 
in any case bound by the decision re¬ 
ferred to above with which I do not 
find sufficient reason to disagree. 

The appeal must accordingly be dis¬ 
missed with costs. The cross appeal 
was not pressed and is also dismissed. 

Mitter, J. — The question of law 
which falls for determination in this 
appeal is one of limitation. The re¬ 
levant facts necessary for deciding this 
question are not now in dispute. They 
are briefly these:—The plaintiffs now 
appellants are the landlords of Mahal 
Shangra. The defendants now res¬ 
pondents represent the tenants of 
that mahal. In the Record-of-Rights of 
the mahal which was finally published 
on 20th January 1917, the khatian 
of miscellaneous rights contained an 
entry to the effect that the tenants of 
the mahal are entitled to get remission 
of rents in oase of hajah (destruction 
of crops by flood). On 16th June 1923 
i. e. more than six years after the final 
publication of the Record-of-Rights, the 
plaintiff brought the suit in which 
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•this appeal arises for a declaration 
that the said entry was erroneous and 
ultra vires. 

The suit was a representative suit 
and notices and advertisements under 
■O. 1, B. 8, Civil P. C., were issued. The/ 
tenants defendants, amongst other de¬ 
fences, raised the plea that the suit was 
barred by limitation. They also con¬ 
tended that the Becord-of-Rights was 
correct as there was a custom in the 
mahal by which the tenants have been 
getting proportionate remission of rent 
in case of hajah. Both the Courts 
below have come to the conclusion that 
there was no such oustom, as alleged by 
the defendants and that the entry in the 
Record.of-Rights is wrong but both the 
•Courts below have concurred in holdiag 
that the plaintiffs’ suit is barred by the 
statute of limitation and have dismissed 
the suit on that ground. 

In second appeal the learned Advo¬ 
cate-General, appearing for the plain¬ 
tiffs, has contended that the decision of 
■the Courts below on the question of 
■limitation is wrong, and has relied on 
an unreported deoision of this Court, 
in appeal from appellate deoree No. 
743 of 1922, in support of his conten¬ 
tion. The suit is one under S. 111-B 
(l) (d), Ben. Ten. Act, and it is con¬ 
tended that under Art. 120, Lim. Act, 
time begins to run in respect of such a 
•suit after three months of the certifi¬ 
cate of final publication and not from 
the date of the final publication as the 
•Courts below have held. It is said that 
as no suit for the deoision of any 
special condition or inoidents of the 
-tenancy could be brought within three 
months from the date of the certificate 
of final publication of the Record-of- 
Rights tho cause of action for suoh a 
suit can only arise after three months 
•of the date of the certificate of suoh 
publication, and as in tho present case 
the date of the certificate is I6th June 
1917 the suit is well within six years 
and three months of that day. On the 
. other hand the respondents contend 
that the cause of aotion for tho suit 
accrued on the date of the final publica¬ 
tion, when a cloud was cast on plain¬ 
tiffs' title to receive full rents even in 
the case of hajah or partial destruction 
of crops by flood. 

The question whioh we have to de¬ 
termine is as to whioh of the two con¬ 


tentions is right. The plaintiffs are 
aggrieved by the entry in the Becord- 
of-Rights which raises a presumption 
against them and in favour of the 
defendants with reference to the 
oustom of remission of rent for the 
hajah. Unde» S. 103-B, Ben. Ten.’ Act, 
every entry in a Record-of-Rights 
finally published shall be evidence of 
the matter referred to in such entry 
and shall be presumed to be correct 
until it is proved by evidence to be 
incorrect. The cause of action for the 
declaration that the entry is wrong 
arose when the entry was finally pub- 
lished, and there was nothing to prevent 
the plaintiffs from bringing a declara¬ 
tory suit immediately on such final 
publication. But as soon as the cer¬ 
tificate stating the faot of such final 
publication and the date thereof is made 
the further progress of the suit is ar¬ 
rested for three months from the date 
of the certificate and it is therefore 
that S. 111-B (4) provides that, where 
the institution of the suit is delayed 
owing to the operation of sub-S. (l), tho 
period of three months shall be ex¬ 
cluded in computing the period of 
limitation prescribed for such suit. We 
are not unmindful of this: that much 
can be said in favour of tho view that 
it can hardly have been the intontion 
of tho legislature to allow the institu¬ 
tion of a suit between the date of the 
final publication and date of signing the 
certificate in view of the provisions of 
S. 111-B (1), but it seems to me 6hat ; the 
intention has not manifested itself, 
either expressly or by the plainest im-| 
plication in the language of the sub¬ 
section, and in the absence of suchl 
clear expression of intention we shall] 
not be justified in holding that ho suit 
could be brought between the final 
publication of the Record-of-Rights 
and the date of the certificate till after 
three months of the date of the car. 
tificate. 

While wo feel that the language of 
S. 111-B leads to a manifest contradic¬ 
tion of its apparent purpose or to some 
moonvenience, presumably not intended, 
we cannot modify the language of the 
statute to meet the intention unless it 

us to resist the con¬ 
viction that the legislature could not 
possibly have intended what its words 
signify and that the modification, thus 
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to be made are mere corrections of care¬ 
less language and really give the true 
meaning: see Maxwell on Interpreta¬ 
tion of Statutes, Edn. 6, p. 406 (Chap. 9). 
I am not prepared to say in this case 
that we are under the influence of such 
irresistible conviction. The plain lan¬ 
guage of the statute must therefore be 
given effect to and the result is that 
the plaintiffs get the deduction of three 
months in computing the period of 
limitation. But that does not assist 
the plaintiffs-appellants; for if that 
period is taken into account the suit is 
still beyond the six years of the date 
of final publication. We are fortified 
in this view by a decision of Suhra- 
wardy and Jack, JJ., in the case of 
Ashutosh v. Radhika Lai (l). The un¬ 
reported decision to which the Advo¬ 
cate-General refers doss not assist the 
appellants, for it does not appear from 
an examination of that case that the suit 
was brought beyond six years and three 
months from the date of the final pub¬ 
lication of the Record-of-Rights. We 
think the view taken by the Courts 
below is right. For these reasons I 
agree with my learned brother that the 
appeal must be dismissed. 

A cross-objection was preferred by 
the defendants which has not been 
pressed and must be dismissed. 

V.B./B.K. Order accordingly. 
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Rankin, C. J., and C. C. Ghose, J. 

J. C. Mukerjea —Appellant. 

T. 

Kamani Industrial Bank Limited — 
Respondents. 

Appeal No. 6 of 1930, Decided on 20th 
June 1930. from original order of Lort- 
Williams, J., D/- 9th December 1929. 

(a) Calcutta Municipal Act (1923), S. 137 

(1) —Notice is consequent on general valu- 
BtiOD. 

The notice referred to in sub-s. (1) is a 
notice which is to be consequent upon -the 
completion of a general valuation of the whole 
ward. [P 772 C 1J 

(b) Calcutta Municipal Act (1923), S. 138 
—S. 138 applies to all cases of increase in 
valuation. 

Section 133 applies to all cases of an increase 
in valuation and not merely to a case where 
general assessment of valuation has put a 
higher figure than previously. It applies to 

an increase of valuation made under any of 

the headings of S. 131 (2). 7 c 2 

fc) Calcutta Municipal Act (1923), S. 139 

(2) — Dissatisfied person can give written 


notice of his objections to valuation at 
Municipal Office. 

The right given to a person dissatisfied with 
valuation of giving a written notice of his ob¬ 
jections at the Municipal Office also applies to 
the case of valuation made by the Executive 
Officer under Cls. (a) or (e), S. 131(2). It is 
wrong to regard 3. 139 (2) as cutting dowa in 
a drastic inanaet the deliberate genera! lan¬ 
guage of sub-S. ( i). [P 772 C 2; P 773 C 1] 
(d) Calcutta Municipal Act (1923), S. 139 
(2)—Where owner is given benefit of notice 
objection should be made within a limited 
time: in other cases there is no timelimit 
for objection. 

In those cases where, under the Act, the 
owner is given the benefit of a notice, the time 
within which the objection is to bs taken is 
limited to a certain period after receipt of the 
notice, and in cases where there is oo provi¬ 
sion for the notice the effect of sub-S. (2) is 
not to take away his right to obje3t, but merely 
that there is no limit or no effective limit upon 
his right. [P 773 Cl] 

(cl Interpretation of Statutes — Court 
should put construction that is nearest to 
language of legislature. 

The duty of Coart is not to put a construc¬ 
tion, which seems to the Court to'be best in 
the sense that it will work out with the most 
justice or with the least iuc nvenieac9, bat to 
put a construction which seems to the Court 
to be the best in the sense that it is nearest to 
the language of the legislature. [P 773 C 2J 
(f) Calcutta Municipal Act (1923), S. 131 
(2) (a) and (e)— Both clauses give right to 
subject to call for new valuation with view 
of reduction in assessment. 

Section 131 (2)(a) & (b) give a right to the sub¬ 
ject to call for a new valuation with a view of 
reduction in the assessment, and the mere 
fact that by Cl. (b), S. 146, the Executive 
Officer has the power to reduce the amount of 
any valuation in the assessment book (a power 
from the exercise of which there is no appeal) 
in no way shows that there is no appeal from 
a valuation, which under S. 131 the owner or 
occupier has a right to require. [P 7 <4 C 1J 
.V. N. Sircar and S. N. Banerjee —for 
Appellant. 

S . C. Boy and Nageri Bose (or Res* 
pondents. 

Rankin, C. J. — This is an appeal 
from the decision of my learned brother 
Lort-Williams, J., who has made abso¬ 
lute a Rule issued under S. 45, Specific 
Relief Act. The Rule is in the nature 
of a mandamus to hear and determine 
certain matters according to law, and is 
directed against Mr. J. C. Mukerjea who 
holds the office of the Chief Executive 
Officer of the Calcutta Corporation 

It appears that the applicant bank' 
are the proprietors of certain premises 
in Park Street. Those premises in¬ 
cluded at one time certain shops and 
certain buildings called Palaisde-Danse, 
Park Hotel, and other hereditaments. 
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Tbe premises were assessed at a certain 
figure under the machinery provided by 
Cl. (l), S. 131, Calcutta Municipal Act 
of 1923. That clause provides for a 
sexennial assessment of all the proper¬ 
ties in Calcutta. On 5th January 192S, 
owing to the demolition of certain parts 
of the property, the - valuation was re¬ 
duced from Rs. 30,61S to the figure of 
23,531, and on 23rd June 1928 the appli¬ 
cants took objection to this valuation 
on the ground that the reduction was 
insufficient and inadequate. Further 
demolition appears to have taken place 
thereafter, and, on 2nd July 1928, the 
valuation was further reduced from 
Rs. 23,531 to Rs. 17,140. To this the 
applicants lodged an objection on 13th 
July complaining again of the inade¬ 
quacy of the reduction and maintain¬ 
ing that it should have been reduced to 
the figure 7,694. 

Now the question which has arisen 
with reference to this matter is as to 
the statutory obligation of the Chief 
Executive Officer in the matter of hear- 
mg and deciding upon the applicants* 
objection. The Chief Executive Officer 
appears to have dealt with this case in 
accordance with the long-standing prac¬ 
tice both under the Calcutta Municipal 

a C J °; 1223 and under the preceding 
Act of 1899 and the view whioh he 
takes, and whioh he presents to us, is 
that when, owing to demolition the 
sexennial assessment has to be reduced 
by virtue of Cl. (e), sub-S. (2), S. 131, 
the owner or occupier, while ho is given 
the right to claim a revaluation in such 
a case, is not by the statute given any 
right of appeal upon the question of the 
correctness of the revaluation, at all 
events in a case such as the present 
where the valuation has been reduced 
and not increased. The question so 
raised has to be determined upon a 
consideration of the language employed 
in the various sections of Chap. 10 of 
the Act of 1923. The sections to which 
1 am about to refer appear to be a 
revised edition of seotions substantially 
the same whioh appeared in the Aot 
of 1899 as S. 152 and the following 
seotions, and the difficulty which we 
have to resolve in the present case is 
just as great in the Aot of 1899 a3 it is 
in the Aot of 1923. We have to take 
the language of the Statute of 1923 by 
itself and to construe it if we can. 


By sub-S. (1), S. 131, provision i? 
made for a general assessment or valu¬ 
ation, ward by ward, of the whole of 
the properties within the jurisdiction 
of the Corporation and it is provided 
that that valuation is to have effect for 
the purpose of assessment for the fol¬ 
lowing six years. By sub-S. (2) how¬ 
ever provision is made for certain cases 
in which it is considered unjust or im¬ 
practicable for the valuation to remain 
uninterfered with for so long a period 
as six years. The first case which is 
dealt with is the case of bustees. Bus- 
tees which have huts upon them may be 
valued annually at the discretion of the 
Executive Officer and a right is given to 
the owner to claim that they ahall be 
valued annually if he so desires. The 
language is “and shall bo so valued on 
the application of the owner.” So the 
right to have them revalued i3 plainly 
given as the right of the subject. There 
is only one other case in sub-S. (2) 
where similar right is given to the sub¬ 
ject and that is by Cl. (e). There provi¬ 
sion is made whereby demolition of the 
property, or for similar reasons, it is 
thought reasonable that the valuation 
originally made for six years should not 
be allowed to have effoot for the whole 
of the period; and there again 


ihe Executive Officer shall, as soon as practi- 
oablo on application being made to him in 
writing by the owner or oooupior of such 
building, cause it to be revalued." 

The other cases dealt with by sub- 
S. (2) are cases where it is just and 
reasonable that the valuation should be 
increased or that property not valued 
should be brought into assessment. 
There is the case of unvalued lands and 
buildings, Cl. (b); there is the case of 
alterations and improvements, Cl. (o); 
there is the case of new buildings, Cl. (d); 
and similar provisions in Cl. (f) for 
alterations and improvements after re¬ 
valuation. In these oases the language 
of the statute is that the Executive 
Officer may have a new valuation of the 
premises. Leaving out of aooount Ss. 13X 
bo 135, whioh deal really with assess¬ 
ment rather than valuation, we may 
come to S. 137. That section is in the 
following terms : 

“ (1) When the valuation under S. 131 of the- 
lands and buildings in any ward has been 
completed, the Exooutlve Offioor shall oause 
the respeotive valuations to be entered in a list 

and give pnblio notioe of the place where suotr 
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list may ba inspected. (2) Such notice shall be 
by advertisement in local newspapers and also 
by placards posted up in conspicuous places 
throughout such ward. (3) The Executive 
Officer shall also cause a placard to be posted 
up in each bustee showing separately for each 
building situated in the bustee the valuation 
assigned to it in the valuation list. " 

Now, so far a9 that section is con¬ 
cerned, it has been suggested in the 
judgment of the learned Judge that, 
when an intermediate valuation is made 
under Cl. (e), sub-S. (2), S. 131, the 
provisions of S. 137 (l) take effect, that 
i9 to say, a separate valuation list has 
to be made out and the notices required 
to be given by sub-Ss. (1) and (2), S. 137, 
have to be issued. That no doubt is a 
possible solution of the difficulty which 
arises upon S. 139, but I cannot see my 
way to accept it. It appears to me 
reasonably clear that the provisions in 
sub-S. (1), S. 137, are intended to apply 
when the general valuation for a ward 
has been completed. In that case, a 
list has to be made out of all the differ¬ 
ent valuations of the different properties. 
Then the statute says that public notice 
by advertisement in local newspapers 
and by placards is to be given. Of 
what ? Of the place where such list 
may be inspected. It cannot, I think, 
be as . from day to day particular 
action has to be taken under Cl. (e), 
S. 131, reducing the valuation of parti¬ 
cular premises by reason of substantial 
demolition, that after the premises have 
been revalued it is the duty of the Cor¬ 
poration to issue fresh notice in news¬ 
papers and placards merely of the place 
where the list may be inspected. The 
notice contemplated by S. 137 is not 
drafted by the Act but it is clear enough 
what it is to contain. It is a notice to 
3 ay that the rate-payers are informed 
that the valuation list has been posted 
at such and such a place and that, if 
they go to the office of Mr. X at such and 
such address, they are at liberty to see 
it. It cannot be intended that every few 
days throughout the whole of the year 
public notices of that sort are to be 
published in the newspapers and on pla¬ 
cards, and it seems to me reasonably 
clear that the notice referred to in sub- 
S. (1), S. 137 is a notice which is to be 
consequent upon the completion of a ge¬ 
neral valuation of the whole of the ward. 

We then come to the provisions of 
S. 138. They are to this effect: 


“The Executive Officer shall, in all cases in 
which any land, bustee or building is for the 
first time valued; or in which the valuation of 
any land, bustee or building previously valued, 
is increased under S. 131, give special notice 
thereof to the owner or occupier of the same; 
and when the valuation is so increased, the 
said notice 9hall contain a statement of the 
grounds of such increase.'* 


Now, I do nofc know what view has 
hitherto been taken by the Corporation 
but it appears to me to be reasonably 
plain that S. 138 will apply to an in¬ 
crease of valuation made under any o( 
the headings of sub-S. (2), S. 131. It| 
not merely says that, where upon a ge¬ 
neral assessment a property is valued 
at a higher figure than before this 
notice is to be given, but it would ap¬ 
ply to a case under sub-Cl. (a) where an 
annual valuation has to be increased, 
it would apply to a case under sub-Cl. 
(b), it would apply to a case under sub- 
Cl. (c) and ic would apply to a case 
under sub-Cl. (d). I may say that ,^in 
the case of a bustee, the Act of 1899 
made this absolutely clear; but I think 
that S. 138 of the present Act applies to 
all cases of an increase in valuation and 
not merely to a case where general as¬ 
sessment of valuation has put a higher 
figure than previously. Bearing that in 
mind, we corns now to the following 
section upon which this question ulti¬ 
mately turns. Cl. 1 is very wide ant 
broad: 

“Any parson who is dissatisfied with a valu¬ 
ation made under this chapter may deliver a 
the Municipal Office a written notice stating 
the grounds of his objection to such valua 

tion.” 

We observe that there is no way of 
construing that clause as meaning any 
person who is dissatisfied with a valua¬ 
tion. made under sub-S. (l), S.131. The 
language i 9 “under this chapter. Hav¬ 
ing regard to the subsequent seotions 
including S. 146, it may be a matter^of 
doubt whether the draftsman full} ap¬ 
preciated what he was saying in tins 
clause, but it certainly has reference to 
the immediately preceding sections, l 
leave out of account for the present any 
subsequent section. That right haym 0 
been given to any person who M> ^sa¬ 
tisfied with a valuation made under this 
chapter, cau it be contended Uiat the 
valuation which the Execute 0tocei 
required to make either under Cl. W 
or Cl. (e). sub-S. (2), S. 231 is not within 
the scope of the clause ? In my opinio 
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any such contention mast be wrong and 
we must take it therefore that the ge¬ 
neral language of thi3 subseobion does 
apply co this case of valuation. It is 
said however that wbea we come to 
sub-S, (2), S. 139, we find that the some¬ 
what generous language in sub-S. (L) is 
very materially cut down. Sub-S. (2) 
is this: 

“Saoh notice shall b3 delivered within 15 
days after the publication of the notice referred 
to in S. 137 or after receipt of the notice re¬ 
ferred to in S. 133, if such notice is receive! 
affcor the publication of the notice referred to 
in S. 137.” 

The contention is that that cuts down 
the general language of sub-S. (I) with 
the result that an appeal 13 only given 
against the valuation on the occasion of 
the general assessment or else against 
any valuation the result of which has 
been to bring into assessment lands not 
previously assessed or to cause an in¬ 
crease of assessment. The drafting of 
the statute in this respect gives rise to 
a good deal of hesitation on the part of 
anyone who has to interpret it; but it 
seems to me to be wrong to regard sub- 
S. (2) a3 cutting down in so drastic a 
manner the deliberate general language 
of sub-S. (l). It has to be remembered 
that the Act in certain cases provides 
that, npon a valuation being made, 
notice of one sort or another shall be 
given for the benefit of the owner or 
occupier. Tt provides that such public 
notice shall be given at the end of a 
general assessment for the ward. In 
any case of increase of assessment, or in 
any case of a building being assessed for 
the first time, a specific notice i3 to be 
given. I omit the case of bustee which 
may require separate consideration, bub 
in other cases as *1 read it, there is no 
provision for a notice to ‘the owner at 
all. In these circumstances, it seems to 
me to be nearer to the language and 
the intention of the Act to say that the 
effect of sub-S. (2), S. 139, is this: 
|that, in\bhose oases where under the 
;Act the fiwner is given the benefit of a 
’notice, the time within which the ob¬ 
jection is to be taken is limited to a 
certain period after receipt of the notice 
>nd, in cases where there is no provi¬ 
sion for a notice, the effect of sub-S. (2) 
is not to take away his right to object 
but merely that there is no limit or no 
effeobive limit upon his right. I see no 
absurdity in this construction. After 


all, if a person doe* not object, he will 
in most cases be under the disadvantage 
at any rate for the meantime, of having 
to pay upon the basi3 of the valuation 
made. There is no such temptation to* 
postpone filing objections to .assessment- 
so as to make it inoumbent upon the 
Court to assume that there is a time¬ 
limit in every case and, although I do* 
not think that it is at all certain that- 
the draftsman of this Act appreciated' 
the meaning of the language he em¬ 
ployed. I think that the construction 
which I have indicated is the most 
reasonable construction—it being re¬ 
membered that the duty of the Court is- 
nob to put a construction which seems to 1 
the Court to be best in the sense that it 
will work out with the most justice or 
with the least inconvenience bub to put' 
a construction whioh seems to the Court’ 
to be the best in the sense that it is 
nearest to the language of the legisla¬ 
ture. It does not seem to me reason¬ 
able that it should be supposed that, 
in spite of sub-S. (1), S. 139, the owner 
or occupier is to have no right of objec¬ 
tion and it does nob seem to me to be 
much more reasonable to say that he is- 
to have a right of objection, but that- 
his objection is to be dealt with, in. 
some cases, formally under S. 140 and 
in other cases, informally without any 
of the provisions of S. 140 being com¬ 
plied with. After all, the provisions of 
S. 140 are very few and very simple. 
They merely say that a man is to have • 
notice, that he or his aseut is to be- 
heard and that the order is to be recor¬ 
ded in the l-egister. 

It remains only to say that I have 
construed S. 139 without reference to 
S. 146. It is quite clear that S. 146 
privides machinery as regards objections 
for an appeal and, as S. 146 is « subse¬ 
quent to S. 139, I do not think that 
any light upon the moaning of 8. 139 is,. 
in these circumstances, to be derived 
from a consideration of the provisions 
of S. 146. But let us consider S. 146. 
It will be remembered that by 8. 131*. 
upon improvements and alterations in’ 
a building and in oertain 6ther cases* 
the Chief Executive Officer is given a. 
right to have a new valuation for the 
purpose, of increasing the assessment. - 
S. 146 gives power to the Executive • 
Officer to amend the assessment book; 
and when we oome to consider his - 
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powers we find that the powers 
given to him are powers which he 
may exercise suo motu. Looking at 
Cl. (c), S. 146, we find that his power 
to increase the assessment suo motu is 
very limited indeed. That is confined 
to cases where in his opinion at the 
last general valuation the premises 
have been substantially under-valued by 
reason of misrepresentation or fraud; so 
that he has got no general right to raise 
people’s assessment within the six years. 
His only right isin the particular cases 
of misrepresentation or fraud. That 
shows that the provisions of sub-S. (2), 
S. 13L are not to be confounded with 
the general right of the Executive Officer 
under S. 146. I have no doubt at all 
that the learned Judge is right in say¬ 
ing that both Cls. (a) and (e), sub-S. (2), 
S. 131 give a right to the subject to call 
for a new valuation with a view of 
reduction in the assessment and the 
mere fact that by Cl. (b), S. 146, the 
[Executive Officer has the power to re¬ 
duce the amount of any valuation in the 
assessment book—a power from the 
exercise of which there is no appeal—in 
no way shows that there is no appeal 
from a valuation which under S. 131 the 
owner or occupier has a right to re¬ 
quire. After all, if an owner or occu¬ 
pier has no right to require a revalua¬ 
tion, the Executive Officer in a proper 
case may still reduce his assessment and 
naturally enough no right of appeal 
-.from that is given in a case in which 
the statute has not given a right to re¬ 
valuation. Hence for the present pur¬ 
pose, the construction of S. 139 is not 
to be controlled or governed in any 
way by a contemplation of the conclud¬ 
ing words of Cl. (b), S. 146. 

For these reasons, it seems to me that 
the learned Judge decided the main 
points in this case correctly. 

A question has arisen whether or not 
the necessity for hearing and dealing 

with the objection of the present appli¬ 
cants has been removed by the new ge¬ 
neral assessment having come into force 
as from 1st October 1929. But it ap¬ 
pears that fee necessity for hearing the 
objection has not been removed under 
the circumstances; and, on this account, 

it appears to me that the appeal must 

ho "dismissed with costs. 

. C. C. Ghose> J.— I agree. 

B.v./R.K. • i ‘- ' Appeal dismissed. 


v. 

Shamdeo Oopiram — Defendant—Res¬ 
pondent. 

Appeal No. 95 of 1928, Decided on 
10th February 1930, from original de¬ 
cree of Remfry, J., D/'- 21st Septem¬ 
ber 1928. 

Contract —Construction—Contract for tale 
—Entry in towda book of vendors signed by 
vendees that terms of tbe contract are to be 
the same as those in contract between ven¬ 
dors and third party—Arbitration clause in 
first contract forms term in second con¬ 
tract also. 

In a contract of sale the entry in a sowda 
book of the vendors signed by the purchasers, 
reoited that the vondors had purchased the 
goods from a certain importing firm and that 
all terms of the present transaction were to 
be according to the contract between the ven¬ 
dor’s and the importing firm : 

Held : that on account of the entry the 
terms of the contract between the vendors and 
the importing firm, so far as they could and 
did apply, were mtde applicable to the present 
transaction. Therefore, an arbitration olause 
which existed in the first contraot was to be 
taken to have formed one of the terms of tho 
second contract : A. J. R. 1921 Cal. 767, Ref. 

[P 776 C 1] 

A. K. Roy and Laha —for Appellant. 

B. K. Ghose and N* C. Chatter, /ee—for 
Respondent. 

C. C. Ghose, J.— The only question 
which arises in this appeal is whether 
an arbitration clause to be found in a 
contract between the Japan Cotton 
Trading Co. Ltd., and Messrs. Shamdeo 
Gopiram was imported into the contract 
under which the plaintiff in the case 
bought the goods referred to in the 
plaint from the defendants Messrs. 

Shamdeo Gopiram. 

On or about 7th September 1927, the 
plaintiff purchased from the defendants 
100 bales of grey cotton yarn at the 
rate of Rs. 5 per bundle. The plaintiff 

alleged that it was a verbal contract 

and that the defendants in breach ol 
the contract failed and neglected to 
deliver the goods. The defendants al¬ 
leged that it was a written contract 
and was duly entered in the sowda book 
of the defendants and that the 
had signed the same. They also stated 

that they were ready and V* lllD . 8 « 
deliver the goods to the plaintiffs at all 

material times. 
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The sowda entry referred to above 
-was in these terms : 

“ 100 sold to EUji Wali Mahomed Ayu’o, 
through Qajinand Yarn No. 3*2 football ticket, 
baled 100, in chords (one) humred at 5th 
August shipment. We had purchased (the 
samo) from the Japan Cotton Trading Co., 
which samo we have sold to you, ^11 terms 
(being) according to those obtaining in im¬ 
porting firms. Delivery at the Jetty Miti 
Bhada Sudi 11 Sainbat 1084 dated 7th Septem¬ 
ber 1927. M 

The words in the vernacular are 

baharmuja” which, literally tran¬ 
slated, would mean “ according to im¬ 
porting firm/' or in other words, all 
terms according to the contract bet¬ 
ween us (the defendants) and the im¬ 
porting firm. The defendants alleged 
that the arbitration clause in the con¬ 
tract between the importing firm and 
themselves were imported into the 
present contract between the defen¬ 
dants and the plaintiff. The arbitration 
clause in question is Cl. 23 on p. 20, of 
the paper book. Disputes having arisen 
between the parties the matter went to 
the Bengal Chamber of Commerce for 
arbitration. The arbitrators held that 
one of the terms of the contract between 
the defendants and the plaintiff was a 
•clause to refer to arbitration being the 
said Cl. 23. They awarded to the.defen¬ 
dants Rg. 6,784-2-6. Thereupon the 
.plaintiff instituted the present suit for 
a declaration that the award was nob 
binding on him and as indicated above, 
the main question was whether the 
-said arbitration clause had been im¬ 
ported into the present contract by 
reason of the words used in the said 
sowda entry. 

The trial Judge held that the said 
arbitration clause had been imported 
into the contract between the parties. 
He referred to the case of Chatturbhuj 
Ghandun If all v. Basdeo Das Daga (l) 
decided by the Court of appeal oonsis- 
ting of Mukherjee, J., and Fletcher, J., 
and reported in Chatturbhuj Chandun 
Mull v. Basdeo Das Daga (1), and for 
the reasons given by him he distin- 
guished that ease from the present,case 
and held that the case was no authority 
f°r the contention put forward on. be- 
half of the plaintiff in this case that the 
arbitration clause in question referred 
to above was not imported into the 
■c ontract b etween tho parties. In my 

7ti7=6 ° I. CT 909=47 
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opinion, is nos necessary tor tne 
purposes of this judgment to go into 
any discussion as to whether or not 
the decision in the case referred to 
above was right on the particular facts 
appearing therein. 

So far as the present case is con- 
cerned, I am content to put it on this 
footing. Mr. A. K. Rjy, who appeared 
for the plaintiff appellant, argues that 
from the sowda entry no conclusion 
can be drawn as to whether or not the 
contract between the Japan Trading 
Co. Ltd., and the defendants was to be 
found in the document printed on 
pp. 17-21 of tho paper book. In the 
Court'below there was no specific ques¬ 
tion raised on this point, but as far as I 
can make out from the record before us 
both sides proceeded on the footing 
that tho contract between the import¬ 
ing firm, i. e., the Japan Cotton Trad¬ 
ing Co., Ltd., and the defendants was 
the contract embodied in the document 
printed on pp. 17-21 ot the paper book. 

That being so, the only question is: 
What is the interpretation of the sowda 
entry referred to above ? As I read the' 
sowda entry, it means this • the de 1 
fendants make it dear that the goods 1 
they were selling to the plaintiff had 
been purchased by them from the 
Japan Trading Co. Ltd., and that the 
terms which will regulate the sale and 
purchase of the goods under the present 
contract between the parties are the 
terms entered into by the defendants 
and the Japan Trading Co. Ltd. Now 

the terms of the contract relating to 

the purchase of these goods by the de- 

fendants from the Japan Cotton Trad 

ing Co., Ltd., were reduced into writing 
the document in question being the one 
which is printed on PP . 17-21 of the 
paper book. The defendants were 
selling these goods, or at any rate part 

of these goods to the plaintiff under 
thoterms. 

Now it is quit’/true that thero are 
several clauses in the document printed 
on PP-17--1, of the paper book which 
are not applicable to the transaction bet- 
ween the defendants and the plaibtiff. 

That may be so. But what tho parties 
did really intend was this, that so 
far as the terms between the defen¬ 
dants and the Japan Cotton Trading 
Go. Ltd., could and did apply, they were 
made applicable to the tSnL-tioh Jwt! 

1 I. 
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ween the defendants and the plaintiff. 
If I am right in this view of the sowda 
entry, then it follows that Cl. 23, 
which i3 the material clause to be con- 
sidered in the present case, was a 
clausa which did form one of the terms 
pf the contract between the defendants 
and the plaintiff. If that is so, there 
jis no sustance, in my opinion, in this 
appeal and I would therefore affirm the 
judgment appealed against and dismiss 
the present appeal with costs. 

Rankin, C. J.—I agree. I have some 
difficulty whether the words “ Bahar 
Mouza ” in the sowda in this case 
should be taken as referring to the spe¬ 
cific written contract of the 25 clauses 
upon which the sellers bought from the 
Japan Cotton Trading Co. Ltd. Assum¬ 
ing that they do however I see no 
reason why Cl. 23, of that contract 
should not be taken to be incorporated 
into the contract in question. With 
reference to the caso of Chalturbuj 
Chandun Mull v. Basdeo Das Daga 
(l) and the observations at p. 804 of 
that report, I agree with the learned 

Judge in the present case that : 

“ the terms of any other contract must as a 
general rule be intended only to apply between 
the parties thereto, yet that has never been 
suggested in the English cases as being in it¬ 
self any difficulty, for the parties to the 
second contract in cases of this description 
agree that the terms made between these per¬ 
sons shall apply to their own contract.” 

It is, it seems to me, a different mat¬ 
ter, if, such words as “ under the char¬ 
ter” are sought to be read into a bill 
of lading though even that is a very 
literal interpretation. I agree in the 
judgment proposed. 

R.M./R.K. ' Appeal dismissed. 
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.Mukerji, J. 

Narendra Nath Mitra~ Petitioner. 

V. 

Vaban Mondal— Opposite Party. 


Civil Revn. No. 999 of 1928, Decided 

on 10th April 1929, against order of 

Sub-Judge, Khulna. D/. l.t 
(m) Usurious Loans Act (10 of 19181, S>. 3 
—Interest must be excessive and transaction 

“two conditions must be 8 utiBfle a below the 
debtor .can be relieved upder S. 3 ; 1st that 
the interest must be excessive, and 2nd the 
transaction, substantially unfair »■ ^tween 

the parties thereto. • /m-fWiaYs 3 

(b) Usurious Loans Act (10 of 1918), b. 3 


(1)—Suit "heard ex parte” — Still Court 

must apply Act. 

Tho duty is cast upon tbc Court ia cases 
to which the statute may oe applicable to 
apply its mind to its provisions oven in a suit 
heard ex parte. [p 777 q 2 ] 

(c) Usurious Loans Act (10 of 1918), S. 3 
(1)—Words ‘whether heard ex parte or* 
not” and “Court has reason to believe"— 
Meaning explained. 

The words "whether heard ex parte or not"' 
and the “Court has reason to believe" indicate 
that the intention of the legislature was to 
enable the Court to take up the question of* 
its own motion, whether it has heon raised 
by the dofenoe or not. (P 777 C 2J 

(d) Usurious Loans Act (10 of 1918), S. 3* 
(1)—Words “has reason to believe"—Mean¬ 


ing explained. 

The words “has reason 


to believe" mean 


something mere th 3 U more suspicion. 

[P 777 C 2]' 

(e) Usurious Loan* Act (10 of 1918). S. 3 
(2) fa), (b), and (c)—Inquiries to be made and 
points to be noted, in order to find out 
whether rate of interest stipulated was- 
excessive or not, stated. 

Clauses (a), (b) and (c), sub-S. 2 indicate 
with sufficient particularity the inquiries to- 
be made in order to find out in any given case 
wbethpr the rate of interest stipulated for is 
excessive or not ; the points to bo noted are* 
to be determined by taking into account such 
matters as tho financial conditions of the* 
debtor, the nature of the security, etc., the* 
risk incurred by the creditor ; the extra 
amounts not paid but incorporated into the 
prinoipal as expenses, etc., in the case of 
compound interest the periods of the re 6 ts ; 
and lastly the total advantage that may be 
reasonably expected to acorue to the respeotire 
parties from tho transaction: Samuel v. New - 

bould, (1908) A. C. f 467, Ref. 

(P 777 2, ; C P 778 C 1] 

(f) Usurious Loans Act (10 of 1918), S. 3** 
(2)—"Substantially unfair" relieve Court 
from necessity of elaborate inquiry. 

The words "substantially unfair" relieve 
the Courts from the necessity of going into- 
elaborate and often very intricate questions 
which arise ‘undor Ss. 16 and ! 9 -A. Contraot 
Anfc IP ' t-* 

(g) U.uriou. Loan, Act (10 of 1918), S. 3 
—Compound interest at 25 oer cent per 
annum it not exce«»ive—Nor fact that prin¬ 
cipal con»i,led of arrears of rent and 
•elami and that tenant entered into 8 ‘«P«»^ 
lion with landlord is sufficient for holdlnr 
transaction substantially unfair. 

Interest at 25 per cent per annum compound 
with yearly rests by itself is mt excessive and 
would not under 01. (d), sub-S. (2) just fj 
a conolusioo that the transaetion was .ub 
stantially unfair. Further the tottMthe 
amount consisted of arrears of rent 
if those items were justly * n f d . ““ „f tb 

that tenant entered into the rtipulution_ with 
his landlord, arc hardly raffioun j to form th 
foundation for a reanonable belief that 
transaction was substantially unfair. p ^ 2] 

Narendra Chandra Bose ? JP«] Sate yen- 
dra Nath Mitter—to r Petitioner 
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Judgment.—The suit out of which this 
revision case has arisen was instituted 
by the plaintiff for recovery of the 
principal and interest due on a regis¬ 
tered bond, the' amounts of principal 
and interest claimed being respectively 
Rs. 80 and Es. 301-7-6 pies. The rate 
of interest claimed was what was 
stipulated in the bond, namely com¬ 
pound interest at 25 per cent per annum 
with yearly rests. The defendant did 
not appear to contest the claim. The 
Judge of the Court below decreed the 
suit ex parte for the principal amount 
of Rs. 80 and 9imple interest at the 
rate of 25 per cent per annum from 
the date of the bond, namely 1st May 
1921, together with costs. The plaintiff 
has moved this Court and obtained this 
rule. 

The learned Judge has refused en¬ 
forcement of the stipulation as to com¬ 
pound interest contained in the bond 
for the following reason : “The trans¬ 
action, 1 * says he : 

“is between landlord and his tenant and con¬ 
sisting of arrears of rent and selami claimed. 
I consider that the transition is substantially 
unfair inasmuch as an undue advantage has 
been taken in getting the very hard terms 
as to stipulation for compound interest. I 
therefore consider that the transaction is sub¬ 
stantially unfair inasmuch as an undue ad¬ 
vantage has beon taken in getting the very 
hard terms as to stipulations for compound 
interest. I therefore consider the transaction 
UQfair and stipulation to pay compound in¬ 
terest oxcossive, and by virtue of S. 3, I dis¬ 
allow the stipulation to pay compound in¬ 
terest.** 

Section 3 referred to in these observa¬ 
tions is S. 3, Usurious Loans Act of 
1918. 

In several oase3 that have come up be¬ 
fore me I have seen this Act loosely in¬ 
terpreted and applied and I therefore 
consider it necessary to take this op¬ 
portunity of saying a few words as 
regards the precise scope of this piece of 
legislation. 

Section 3, sub-S. (l) of the Act pro¬ 
vides that, notwithstanding anything 
in the Usury Law Repeal Act, 1855, 
where, in any suit to which the 
Act applies, whether heard ex parte or 
otherwise, the Court has reason to be¬ 
lieve that the interest is excessive and 
that the transaction was, as between 
the parties thereto, substantially unfair, 
the Court may exercise all or any of 
the powers, which are mentioned in 
the various clauses therein. Leaving 
1930 C/93 


aside the proviso to sub-S. (l) we pass 
on to sub-S. (2). Cls. (a), (b) and (c), 
sub-S. (2), deal with excessive interest. 
Cl. (d) sub-S. (2), says how the ques¬ 
tion as to whether a transaction is 
substantially unfair is to be determined 
and the explanation to this clause 
provides that interest may .of itself bo 
sufficient evidence that a transaction 
was substantially unfair. 

Two conditions therefore must be 
satisfied before the debtor can be re¬ 
lieved : 1st, that the interest must be 
excessive, and 2nd, the transaction, 
substantially unfair as between the 
parties thereto. 

Upon the section itself the following 
points are clear: 

First. The duty is oast upon the 
Court, in cases to which the statute 
may be applicable to apply its mind to 
its provisions even in a suit heard ex 
parte. 

Second .—The words "whether heard 
ex parte or nob” and the "Court has 
reason to believe” indicate that the 
intention of the legislature was to enable 
the Court to take up the question of its 
own motion, whether it has bean raised 
by the defence or not. 

Third .—The words "has reason to- 
believe” have a significance. The- 
Indian Legislature has said in some 
other Act that a person is said to have 
reason to believe a thing if ho has 
sufficient canse to believe that thing, 
bub not otherwise. It is only when 
the oiroumstances are suoh that a 
reasonable man would be led by a chain 
of probable reasoning to the conclusion 
or inference that the thing exists, though 
the circumstances may fall short of 
carrying absolute conviotion to the 
mind of all persons, that the phrase is 
satisfied. The words however mean 
something more than more suspicion. 

Fourth .—As regards "excessive in¬ 
terest” the word "excessive" as James, 
L. J. said in the case of Samuel v. New- 
hould (1) “is a relative and elastio 
term, impossible of absolute definition.” 
Cls. (a), (b) and (c) of sub-S. 2 indioato 
with sufficient particularity the en- 
quiries to be made in order to find out 
in any given case whether the rate of 
interest stipulated for is excessive or 
not ; the points to be noted are to be 

(1) [1900] A. O. 461 (467j=75 L. J. Ch. 705'= 
22 T. L. R. 703=95 L. T.' 209. 
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determined by taking into account such 
matters as the financial conditions of 
the debtor, the nature of the security, 
otc., the risk incurred by the creditor; 
the extra amounts not paid but incor¬ 
porated into the principal as expenses, 
etc., in the case of compound interest 
the periods of the rests ; and lastly the 
the total advantage that may he reason¬ 
ably expected to accrue to the respective 
parties from the transaction. 

Fifth .—The expression “substantially 
unfair” requires to be properly under¬ 
stood. The section is founded upon 
S. 1, English Money Lenders Act. In 
Samuel v. Newbould (l), Lord Macnagh- 
ten observed : 

“Whit an intolerable strain would be thrown 
upon inferior Court?, unfamiliar with the 
doctrines and the practice of Courts of equity, 
if they were privileged or condemned to listen 
to lengthy arguments and venerable precedents 
before deciding a question that any man of 
common sense is just as capable of deciding 
as the most leirned Judge in the land provided 
ho is not hampered by authorities whioh re¬ 
quire no littlo training to disoriminata and 
appreciate at their true value." 

These words appear to have been 
borne in mind in the Usurious Loans 
Act of 1918. While keeping in view the 
principles of the Euglish Act it has 
•rendered the application of those princi¬ 
ples much simpler by substituting the 
words “substantially unfair” for the 
words “harsh and unconscionable” and 
instead of referring the Court to con¬ 
siderations of general principles of 
equity has laid down in Cl. (d), sub- 
S. (2), certain practical tests for its 
guidance. The Act therefore, relieves 
the Courts from the necessity of going 
into elaborate and often very intricate 
questions which arise under Ss. 16 and 
19-A, Contract Act. 

Bearing these propositions in mind 
let us examine the facts cf the present 
case. The only evidence that there is 
on the record is the evidence of the 
plaintiff’s witness who, besides proving 
the execution of the bond and the 

consideration, said : 

“Paban (meaning, the defendant) is literate 
Rs. 80 was borrowed to pay off arrears 
of* rent and selami. The interest claimed is 
a t 4 annas a rupeo per annum and this is 
the us lal rate of interest prevailing there." 

The Judge has not taken the trouble 
of enquiring into the matter by putting 
further questions to the witness to find 
out whether there existed circum¬ 
stances which would enable him to 
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apply the rules laid down in the dif- 
ferent clauses of sub-S. (2), S. 3. Interest 
at 25 per cent, per annum oompound 
with yearly rests by itself is not exces- 
sive and would not under Cl. (d), 
sub-S. (2) justify a conclusion that the 
transaction was substantially unfair. 
The fact that the amount consisted of* 
arrears of rent and selami, if those 
items were justly due, and the fact that 
the tenant entered the stipulation with 
his landlord, are hardly sufficient to 
form the foundation for a reasonable 
belief that the transaction was sub¬ 
stantially unfair. As regards the Judge’s 
finding, that the creditor has taken an 
undue advantage over the debtor, there 
is absolutely nothing which can raise 
even a suspicion to that effect. It has 
been said on behalf of the plaintiff 
here that the arrears of rent for which 
the bond was executed carried interest 
under a patta at the rate of 37i per 
cent per annum simple. 

In my opinion there are no materials 
on which the debtor may justly be 
relieved of the stipulation to pay 
interest according to the bond and the 
learned Judge of the Court below was 
wrong in the decree that he has passed. 

The Buie is accordingly made abso¬ 
lute. The decree of the Court below 
is set aside, and it is ordered that a 
decree be entered in plaintiff’s favour 
for the principal amount of Bs. 80, 
with compound interest at the rate of 
25 per cent, per annum, with yearly 
rests from the date of the bond, i. 0. 
1st May 1921, till the date of the in¬ 
stitution of the suit, i. 0. 26th April 
1928, and interest at 6 per cent, per 
annum from the date of suit till date 
of realization. The plaintiff will be 
awarded the costs mentioned in the dec- 
ree of the lower Court which will oarry 
interest at the rate of 6 per cent per 
annum from the date of the lower 
Court’s decree till date of realization. 
There will be no order as to costs in 

this rule. , , , 

v.B./fi.K. Rale made absolute. 
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Mitteb, J. 

(Sm) Rani Dassya and others— Defen¬ 
dants—Appellants. 

v. 

{Sm) Golapi Dassya and another — 
Plaintiffs—Respondents. 

Appeal No. 1580 of 1927, Decided on 
28th January 1930, against appellate 
decree of Dist. Judge, Bankura, D/- 9th 
April 1927. 

(a) Hindu Law—Dayabhaga law—Inheri¬ 
tance—Widow—Chastity. 

Unless a widow kept unsullied her husband's 
bed up to the time o! her husband's death 6he 
would not be entitled to inherit her husband's 
estate. _ [p 780 O 2] 

(b) Hindu Law—Dayabhaga law—Widow- 
Condonation of widow's unchastity by hus¬ 
band does not affect question of determina¬ 
tion of widow’s inheritance. [Obitor) 

On the subject ol inheritance by widow con¬ 
donation by husband of widow’s unchastity 
doos not come in for tho purpose of determin¬ 
ing whether the widow who bad become un¬ 
chaste during her husband’s lifetime is enti- 
■*f d Inherit or not : (Obi/or, 96 Bom. 138 and 
40 All. 178, Dist.; 5 Cal. 776, Ref. (P 780 C 2] 

Bankim Chandra Mukherji, Puma 
Chandra Chatterji and Sailendra Nath 
Banerji-ior Appellants. 

Ananda Charan Karkun for Narendra 
Krishna Basu —for Respondents. 

Judgment. This is an appeal by 
defendants 1 to 4 and arises out of a 
suit commenced by the plaintiff for a 
declaration that defendant l'Rani Dasee 
has no right to inherit the property of 
her husband Jogendra as she became 
unchaste during her husband’s lifetime, 
and for a further declaration that cer¬ 
tain kabalas, which had been executed 
by Rani Dasee in favour of defendants 
2 to 4 are oollusive and fraudulent. 
Both the Courts have held that defen¬ 
dant 1 was immoral and unchaste during 
her husband’s lifetime and that there¬ 
fore she was not competent to inherit 
her husband’s estate. They have also 
found that the kabalas executed by 
defendant 1 in favour of defendants 2 
to 4 are collusive and fraudulent. 
.Against the concurrent decisions of 
the District Judge of Bankura and tho 
Munsif of the same district the present 
appeal has been preferred by defendants 
1 to 4, and it has been argued by Mr. 
Bankim Chandra Mukherji who has ap¬ 
peared for the appellants that the suit 
offends against the provisions of S. 42 
Speoifio Relief Aot and therefore should 
have been dismissed by the Occrta 


below. It is said that the Record-of- 
Rights disclosed that defendant 1 Rani 
Dasee was in possession of the property 
in respect of which the declaration was 
sought. This Rtcord'-of-Rights was 
finally published some time in the year 
1924 and the present suit was instituted 
on 22nd January 1925. The lower ap¬ 
pellate Court however has come to the 
conclusion on the evidence that the 
plaintiff Golapi Dasee who is the mother- 
in-law of Rani Dasee and the mother of 
Jogendra, was in possession of the dis¬ 
puted property at the time of the suit. 
There was evidence to sustain this find¬ 
ing by the lower appellate Court, for it 
is pointed out that the evidence on tho 
side of the plaintiff shows that both 
Upendra, the brother of Jogendra and 
Golapi Dasee, the plaintiff, paid rent to 
the zamindar who himself deposed in 
this case. If, as is found, the plaintiff 
was in possession it was not necessary 
for her to ask for consequential relief 
of recovery of possession. Mr. Mukherji 
with great insistence urged before me 
that in arriving at the finding on the 
question of possession tho lower appel¬ 
late Court has not given proper legal 
effect to the presumption which arises 
under S. 103-B, Ben. Ten. Act, from the 
entry in the Record of-Rights. Both the 
Courts below have referred to the Re- 
cord-of-Rights. The first Court has 
pointed out rightly that the Record i B 
no evidence of title. All that it shows 
is that at tho date when the Record was 
finally published Rani Dasee was in 
possession.of tho disputed property. But 
it is admitted by Rani Dasee herself 
that Golapi D.isee, the plaintiff was livi- 
lng as a member of a joint family with 
Upendra and herself after the death of 
her husband. Under these oircumstanoes 
having regard to the finding that Rani 
Dasee was not competent to inherit as 
she became unohaste during the life¬ 
time of her husband and that Golapi 
was in possession, I do not think it is 
necessary to remand this oase to tho 
lower appellate Court for consideration 
of the effeot of the Record-of-Rights and 
for consideration of the further question 
as to whether the entry in the Record- 
of-Rights has not been rebutted. As a 
matter of faot the present suit has been 
occasioned by reason of the entry in the 
Record-of-Rights whioh has oast a oloud 
upon the title of Golapi Dasee plaintiff 
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a? shs is the next heir of her son Jogen- 
dra under the Bengal School of Hindu 
law by which this case is governed. I 
think therefore the ground urged by the 
learned advocate for the appellant must 
fail. 

With regard to the question of inheri¬ 
tance it has been sought to be argued 
that as there is nothing to show in the 
evidence of the mother of Jogondra and 
his brother that Jogendra did not con¬ 
done the act of adultery committed by 
Rani Dasee with her sister’s husband 
Bhuban it could not be said that Rani 
Dasee is disentitled from inheriting her 
husband’s property. There is however 
evidence in this case amongst others of 
Ganga Ram Ivundu, plaintiS's witness 7, 
which leads to the conclusion that Rani 
Dasee left her husband’s home in his 
lifetime and was living as mistress of 
Bhuban, her sister’s husband at the time 
of Jogendra’s death. It is also pointed 
out that she was not allowed to perform 
the Sradh of her husband. This witness 
also points out that a panchayat was 
called and the panchayat declared 
defendant 1 as au outcast and that 
Jogendra consequently did not take her 
back. So there is no evidence that this 
act of unchastity was condoned by the 
husband. It is not necessary therefore 
to consider whether the decisions of the 
Bombay and the Allahabad High Courts 
in the case of Gangadhar Parappa Alur 
v. Yellu (1) and in the case of Radhe 
Lai v. Bhaicani Ram (2), which lay 
down that under the Hindu law a widow 
is not debarred from inheriting to her 
husband on the ground that she had 
become unchaste in her husband’s life¬ 
time, if the husband had condoned her 
unchastity, lay down the law correctly 
with reference to the texts of the Hindu 
sages. These two decisions however 
are not decisions in respect of that 
School of Hindu law which prevails in 
Bengal, consequently they should not 
be regarded as authorities controlling 
the law which regulates the Dayabhaga 
law of succession. On the other hand 
there is the text of Vrihat Menu to 
the effect that the widow of a childless 
man keeping unsullied her husband 3 
bed and persevering in religious obser¬ 
vances shall present his funeral oblation 
and obtain his e ntire share, which 

(1) [1912T86 Bom. 188^12 1.0. 714. 

(2) 1.1918] 40 All. 118=48 I. C. 553. 


would seem to suggest that, unless the 
widow kept unsullied her husband’s bed 
up to the time of her husband’s.death she 
would not be entitled to inherit her 
husband’s estate. It is pointed out by 
their Lordships of the Judicial Com- 
mittee of the Privy Council in the case 
of Moniram Kolita v. Eeri Kolitani (3) 
that : 

“although the present participle is used in 
this text of Yrihat Manu it clearly refers only 
to the conduct of the widow up to the time of 
her husband’s death, and not to her conduct 
subsequently.” 

The Bombay and the Allahabad deci¬ 
sions aho have been commented on un¬ 
favourably by Mr. Golap Chandra Saatri 
in his book on Hindu ^Law, Edn. 6, 
p. 468. The learned author points out : 

“But a woman’s character may be above all 
suspicion, and she may be purity personified, 
but if she does not love her husband, refuses 
to live with him, and habitually acts contrary 
to his wishes, then she cannot inherit from 
him, for she is not sadhvi.” 

He points out that the word ‘‘sadhvi" 
as rendered into English by Colebrooke, 
is “chaste." Verse 165 of Chap. 5 of 
Manu’s Code has been rendered into 
English by Sir William Jones as follows: 

“ While she, who slights not her lord, but 
keeps her mind, speech and body devoted to 
him attains his heavenly mansion, and is 
called sadhvi or virtuous by good men." 

As I have already said there is no 
evidence of condonation consequently 
it is not necessary to express any final 
opinion on the question. In the texts 
to which I have referred already the 
question of condonation really does not 
come in for the purpose of determining 
as to whether the widow who has be¬ 
come unchaste during her husband's life¬ 
time is entitled to inherit or not. 

The result is that both the points 
urged fail and the appeal must be dis¬ 
missed with costs. 

Mr. Mukherji has asked leave to ap¬ 
peal under the Letters Patent. I do not 
think that the circumstances of the case 
are such that leave should be granted, 
and I do not consider the case a fit one 

for appeal. , ,. . - 

V.B./r.K. Appeal disvussed. 


13) [18S0] 5 Cal. 770=7 I. A. 115=6 C. L. R 
322=4 Sar. 103 (P.C.). 
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fcioner. 

v. 

Ramesivar Singh and others Op¬ 
posite Parties. , 

Civil Rule No. 370 of 1928, Decided 
on 4th April 1928. from order of Second 
Sub-Judge, 24 Parganas, at Alipore, 

D/- 11th February 1928. 

Civil P. C., O. 21, R. 66 (2) (e)-Enquiry 
regarding value of property should be made 
by Court and not shirked on ground or 
trouble and expense. . 

The Civil Procedure Code does not make it in¬ 
cumbent upon the executing Court to insert the 
value of the property to be sold in the sale-pro¬ 
clamation* But under O. 21, R. 66 (2) (o), the 
proclamation shall contain everything besides 
the amount of the debt, etc. whioh t ho Courj 
considers material fora purchaser to know 
in order to judge of the nature and valuo‘ of 
the property. The value of the property to be 
sold as estimated by the Court is a pioco of 
very valuable information which helps the 
intending purchaser to form an idea of the 
price which he is prepared to offer for the pro¬ 
perty. The price should therefore be stated 
as fairly and accurately as possible after mak¬ 
ing necessary enquiry. Suoh enquiry should 
not be shirked on the ground of trouble aud 
expense. It need not be an elaborate enquiry, 
but the value that is to bo put in the pro¬ 
clamation should be tho value estimated by the 
Court and not what the parties state it to be. 

Where both the decree-holder and tho judg¬ 
ment-debtor give value of the property to bo 
6 old and the values differ considerably, the 
practics which is bocoming oomraon of evad¬ 
ing responsibility resting on Court and insert¬ 
ing both the values in the sale proclamation 
is to be highly deprecated : 20 All. 412, ReLon ; 
12 C. W. N. 542 ; 37 I. C. 872 ; 6 I. C. 180 and 
A.I.R, 1024 Cal. 530, Ref. [P 431 0.’2, P 782 O 2] 

Surendra Nath Guha and Paresh 
Chandra Mitter —for Petitioner. 

H. D. Bose, Amuhja Chandra Sen and 
Profulla K. Guha —for Opposite Parties. 

Judgment. — This rule is directed 
against an order of the Subordinate 
Judge of 24 Parganahs dated 11th 
February 1928 directing the valuations 
mentioned by the decree-holder and 
the judgment-debtor of the property to 
be sold to be inserted in the sale pro¬ 
clamation. The property intended to 
be sold is a mill of the judgment-debtor 
and the decree-holder valued it at 
Rs. 4,24,000. The judgment-debtor's 
case was that it was at different times 
estimated by experts and that its pre¬ 
sent value was Rs. 14,00,000. This 
•matter came up before the learned Sub¬ 
ordinate Judge when he passed (be 
following order ; 


‘The petitioner Lasmiram examined him* 
self and none else. The decree-holder did not 
examine any witness. The valuation as B 1 ’® 11 
by the decree-holder is Rs. 4,24,000. The 
valuation given by the judgment-debtor is 
Rs. 14,00,000. Without making any elaborate 
euquiry into the valuation which cannot be 
made without a good deal of trouble and 
expense it is deemed proper that the valuation 
given by both parties be put in the sale pro¬ 
clamation. The learned advocate of the de- 
crea-holder has no objection to that. Hone© 
the order of the Court is that let proclamation 
of sale be issued putting both valuations as 
given by the deeree-holder and the judgment- 
debtor." 

Against this order it is contended 
that the learned Subordinate Judge is 
wrong in refusing to enter into an en¬ 
quiry as to the proper valuation of the 
property sold and directing the valua¬ 
tions as given by the judgment-creditor 
and the judgment-debtor to be inserted 
in the sale proclamation. We think 
that there is considerable force in this 
contention. It is true that the Civil 
Procedure Code does not make it in¬ 
cumbent upon the executing Court to 
insert the value of the property to be 
oold in the sale-proclamation. But 
under O. 21, R. 66 (2) (e) the proclama¬ 
tion shall contain everything besides 
the amount of the debt, &c., which 
the Court considers material for a pur¬ 
chaser to know in order to judge of 
the nature and value of the property. 
It cannot be denied that the value of 
the property to be sold as estimated 
by the Court is a piece of very valuable 
information which helps the intending 
purchaser to form an idea of the* price 
which he is prepared to offer for the 
property. In the case of Saadatmand 
Khan v. Phul Kuar (l), their Lord- 
ships of the Judicial Committee sug¬ 
gested the course which ought to be 
followed by the executing Court in 
circumstances like the present. Their 
Lordships realize that it is not ex¬ 
pressly enjoined upon the executing 
Court to mention the value of the pro¬ 
perty but they say that if it considers 
a fact to be material which should be 
mentioned in the sale proclamation (and 
the valuation of the property is a very 
material fact) suoh fact should be stated 
as fairly and accurately as possible. 
In the case before their Lordships the 
value given in the sale proclamation 
was much below what was subse- 

( 1 ) [1898] 20 All. 412=25 I. A. 146=7 Sar. 

380 (P.O.V ‘ ^ L 
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quently found to be the real value. In 
consideration of that fact they ob¬ 
served : 

“ It must have te£n possible to state the 
value of this proparty with very much greater 
approach to fairness and accuracy than was 
done in the proclamation.’* 

This observation of the Judicial Com¬ 
mittee bas induced Courts here to hold 


that the executing Court would not be 
discharging its duty properly if it 
evades an investigation into an ap¬ 
proximate value of the property to be 
sold. In this Court this view has been 
adopted in several cases of which refer¬ 
ence may be made to Saurendra Mohan 
Tagore v. Harrak Chand (2). The facts 
are not similar to those in the present 
case but the observation made by the 
learned Judges is to this effect *“ Whe¬ 
ther this clause ” (referring to S. 287, 
Cl. (c) of the old Code) 

“ requires that the value should be stated in 
all cases or not, the Court has in the present 
instance elected to state the value in the sale 
proclamation and has thus considered that 
element to bo a material one. If in the opi¬ 
nion of the Court it is material, tho value must 
bo stated with approximate accuracy. For 
that purpose it may be and in some cases it 
will bo necessary for the Court to make an 
enquiry in order to ascertain what the value 
of the property really is and this will be 
necessary in suoh a case as the present one, 
where there is confliot between the value 
placed on the property by the judgment- 
debtor and that by the judgment-creditor.*’ 

The same view was adopted in Lack - 
man Pershad v. Gatiga Pershad (3), 
where the following observation was 
made : 

" In circumstances such as those which 
have occurred in tho present case, where an 
application is made by a debtor objecting to 
the value of the property as stated in the sale 
proclamation, it is certainly the -duty of tho 
Court executing the decree to make-an enquiry 
anJ to satisfy itself that the amount stated 
in the sale proclamation is substantially 
oorrect. 1 * 

This question was carefully con¬ 
sidered by the Patna High Court in the 
Pull Bench case of Baghunath Singh 
v. Ha. 2 a.ri Sa.hu (4) where the view as 
expressed in the above cases by this 
Court was unreservedly adopted under 


circumstances on all fours with the pre¬ 
sent case. The last case upon the 
point is the case of Bejoy Singh 
v. Ashutosh Gossami (5). It has 
been held there that it is proper that the 

(2) [1908] 12 0. W. N. 542. 

(8) [1911J 15 0. W. N. 713=6 L 0.180. 

(4) [1917] 2 Pat. L. J. 180=87 l - ® 72< 

(5) A. I. R. 1924 Cal. 699=89 I. 0. 430. 


Court should try to arrive at a fairly 
accurate value of the property to be 
mentioned in the sale proclamation in 
order to enable the purchaser to judge 
of the nature and value of the property 
but it cannot be laid down as an im¬ 
perative rule of law that it must be 
done in every case. We agree with the 
observations made in that case. We 
take this occasion to deprecate the prac¬ 
tice which is becoming common of evad¬ 
ing the responsibility which undoubt¬ 
edly rests on the Court. 

In the circumstances of the present 
case we think it desirable that an en-l 
quiry should be made by the Court 
below and that the enquiry should not 
be shirked on the grounds mentioned 
by the learned Subordinate Judge, 
namely, trouble and expense. We do 
not suggest that this enquiry should be 
an elaborate one but there should bo 
an enquiry and the value that is to be 
put in the proclamation should be the 
value estimated by the Court and not 
what the parties state it to be. If the 
Court is satisfied that the value men¬ 
tioned by the decree-holder or the judg¬ 
ment-debtor is approximately correot 
it should be put in the sale proclama¬ 
tion as the value fixed by the Court; 
and if it is satisfied that some other 
value ought to be put there it should 
try to ascertain what that value should 
be. In this view we make the Rule abso¬ 
lute, set aside the order of the Court 
below and send the case back to it to 
bo tried according to law. The peti¬ 
tioner is entitled to the costs of this 
Rule. We assess the hearing fee at 
five gold mohnrs. Let the record be 
Bent down as early as possible. 

K.n./r.K. Buie made absolute . 
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Rankin, C. J., and Buckland, J. 

Probodh Chandra Mitra— Plaintiff 
Appellant. 

v. 


Hoad Oils (India) Ltd. and others — 
fendants—Respondents. 

Appeal No. 51 of 1929, Decided on 
id November ' 1929, fr*m decree of 
>e, J.. D/- 26th March 1929. 

,) Company—Agreement* creating charge 
.greementa need not be under »eal and it 
I affixed irregularly, irregularity doe* 
affect binding character of agreement, 
n agreement between a company and a 
l0 n as banian of the oompany, that the- 
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latter will advance all the necessary funds 
up to a certain limit and in return would 
have the sole right to collect all sums due 
on bills to 'the company and repay himself 
the advances so made as also his remunera¬ 
tion, is an instrument which if otherwise 
binding creates an equitable charge on the 
company’s outstandings for the amount due 
to the person. Suoh agreemsnt need not be 
under company’s seal. It is enough if it is in 
writing and even if such agreement is required 
to bj und^r 83al by the Articles of Association 
pf the company, if it is affixed w«th the seal 
irregularly, the irregularity does not affect 
the binding character of the agreement : 
(English cjses discussed .) [P 785 C 1, 2] 

(b) Company—Document required to be 
under seal —Defect in respect of the seal 
does not vitiate transaction and Court will 
give effect to intention —If document is 
•acted upon it will be enforced. 

Wheo a document is ioteuded and required 
to be under seal, a mere defect in respect 
of the seal does not make the document for 
all purposes bad and if the Court is vatisfiad 
hat the partie? intended and had power to 
create the charge, incumbrance or a transfer 
it will give effect to the intention notwith¬ 
standing any mistako in or a failure of the 
attempt to effect it. If further the dooument 
is aotod upon by the oompany, the obligation 
it embodies will be enforcod. [P 737 C 1] 

(c) Company- Agreement with ..ranger 
by one director - Stranger believing that 
actual director had power to enter into 
agreement and .uch belief po.iible under 

k i!-* j* ° f A ** oc,a,,or » — Agreement will 
Do binding on company. 

When an agreement on behalf of a 0 om- 

pany .a entered into with a stringer by one 

of the d.reotore, then if it was possib e under 

ol A3S0 °>**ion authority of 
all the directors to be delegated to one and 
stranger is aware of no faots to tho cootrarv 
the agreement will bind tho oompany Irres- 
peotivo of whether snoh delegation of power 
nas taken plaoo or not. [p 7 gf q 1 j 

Advocate-General and- S. M. Bose _ 

tor Appellant. 

S. C. Bose and D. N. Sen — for R ea . 
pondenfcg. 

Rankin C. J -This ig an appeal 
trom a decree pronounced by mv 

b u ro 1 b n h ® r ^ge, J., and dated 
26th March 1929. By that decree the 
learned Judge deolared that an agree- 
ment dated 18th April 1928 purporting 

hill?!, f 0bar f Q ,° a th ® outstanding 
bills due to the defendant company for 

the amount due to the plaintiff was 

not binding on the defendant company. 

He further ordered that tho defendant 

company do pay to the plaintiff an a <*- 

wedaum of Ra. 42,000 with interest 

tlLll* Z Ubil r0alizati ° Q and he 

matfc a ™ d »l°- n u deratloa of cerfcaiQ ofc ber 
matters whioh were dealt with by a 


subsequent order and are the subject 
of another appeal (No. 52 of 1929). 

The suit waa one brought by the 
plaintiff against a limited company 
called the Road Oils (India) Limited. - It 
was originally instituted on 19th De¬ 
cember 1928 and, by his plaint, the 
plaintiff alleged that the defendant 
company being a company which manu¬ 
factured and aold certain road oils ap¬ 
pointed him in April 1928 treasorer or 
banian or financial ageot. He was to 
find up to a certain limit moneys 
necessary for carrying on the business 
of the company. He was to be the 
person who had the sole right to col¬ 
lect all sums duo to the company in 
respect of the oils supplied. He was 
to have the various rights mentioned 
in that agreement -in order to obtain 
for himself refund of the advances 
which he undertook to make. The 
plaintiff’s case ‘was that having been 
appointed under that agreement, he 
acted under that agreement throu'gout 
the rest =of the year 1928 until the 
month of October but that in the 
month of October, the defendant com¬ 
pany, instead of allowing him to colleot 
the outstandings, collected it themselves 
in breach of tho agreement. He further 
claimed that he had owing to him a 
sum exceeding Rs. 42,000 for which ho 
asked for a decree and he asked for 
the appointment of a receiver. The 
defendant company who were at that 
time the sole defendant by their writ¬ 
ten statement admitted that the agree 
ment of 18th April 1928 had been en¬ 
tered into. They referred to its terms 
for a proper construction and denied 
that it conferred a charge bat they 
olaimed that they had acted faithfully 
in terms of the agreement and oo- 
opented with the plaintiff to the ful- 
lest possible extent in realizing and 
collecting the bills and other moneys 
due to the defendant company They 
alleged that, as a matter of fact, the 
plaintiff was in sole charge of the 
finances of the defendant company and 
met all the expenses for the working 
and management of the company and 
that none of the directors handled the 
funds of the company so that the de¬ 
fendant company's case was that the 
agreement had been acted on to the 
/egards the allegation that 
tfie defendant company had broken the 
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agreement by endeavouring to collect 
certain moneys direct and to prevent 
the plaintiff from obtaining them as 
under the agreement he would be en¬ 
titled to do they set up various excuses. 
That defence was filed in January 1929. 

It appears that certain persons of the 
name of Chowdhury had claims against 
the company. They too at a previous 
stage would appear to have aoted as 
financiers of the company in some 
sense, and it would appear that they 
had brought a suit in June 1928 against 
this company for moneys advanced. 
In the long run, that suit was settled 
and it was settled on terms that gave 
these Chowdhuries a money decree for 
a sum which amounted altogether to 
Rs. 25,000. It seems that Rs. 10,000 
was paid in September 1928 and that 
thereafter the balance of Rs. 15,000 
was payable, at all events, by Novem¬ 
ber 1928. In these circumstances, be¬ 
fore the plaintiff’s suit with which we 
are now 'concerned was heard these 
judgment-creditors of the company the 
Chowdhuries applied and obtained 
leave to attach the moneys in the 
hands of the receiver in this suit. I 
should have explained that in the pres¬ 
ent suit a receiver had been appointed 
for r the purpose of collecting the out¬ 
standings in'question and giving effect 
to the plaintiff's claim. 

The receiver was appointed on 3rd 
December 1928 and it would appear 
that he began his collections on 15th 
December 1928. The Chowdhuries, as 
execution-creditors, having obtained 
leave to attach moneys in the hands 
of the receiver obtained an order in 
execution for attachment of the bills 
and moneys in his hands, -and, on 4th 
February 1929, a prohibitory order'was 
served on the receiver for a sum of 
Rs. 15,000. When the case came on 
for hearing it appears that the learned 
Judge had his attention called to 
the fact that these Chowdhuries 
were claiming in execution to obtain 
Rs. 15,000 out of the hands of the 
receiver in this suit and denying that 
there was any charge given by the 
agreement upon which the plaint is 
founded and he made an order ac¬ 
cordingly which made these . Chow¬ 
dhuries defendants to this suit for the 
purpose of trial of a certain issue. 


That issue is stated in the order datari 
7th March 1M9 in this way "he" 
the plaintiff has a prior charge on the 
outstanding bills mentioned in the said 
plaint and the (moneys realized there¬ 
under or which still remain to be real¬ 
ized and which moneys are now in 
the hands of the receiver and which 
have been attached in execution of the 
decree made in suit No. 1357 of 1928. 
Accordingly the case came on for trial. 

As between the plaintiff and the 
company it does not appear that there 
was any dispute to be litigated as to 
the amount of the debt due to the 
plaintiff and in the decree appealed 
from definite figure is fixed as the 
amount due by agreement. The fight 
took place between the plaintiff on the 
one hand and the added defendants the 
Chowdhuries on the other hand and 
the question wa3 whether the plaintiff 
in respect of his advance to the com¬ 
pany had under the agreement of 18th 
April 1928 any valid equitable charge 
or security at all or whether he was 
not merely an unsecured creditor of 
the company in respect of the advance 
that he had made. Each party called 
a witness. In the first place, the plain¬ 
tiff examined himself and his evidence 
was to the effect that he was present 
when Mr. Thomas signed the document 
relied on. He explained that under that 
agreement he had taken over charge of 
all the moneys and bills of the com¬ 
pany and had made advances and col¬ 
lected debts, various oheques and other 
instruments .which had been sentito 
the company in payment of bills being 
endorsed over to the plaintiff and paid 
into his bank account by the orders of 
the directors. It appears that in this 
company there were three Directors. 
The plaintiff explained how it was re¬ 
presented to him that these three 
directors had had a meeting and agreed 
to get another banian and .how, in the 
end, Mr. Thomas agreed to appoint 
him and signed the document of 18tb 
April. On the other hand the defen¬ 
dants Chowdhuries called Mr. Thomas 
himself and they were allowed to cross- 
examine him to some extent. Mr. 
Thomas said that he had signed it as a 

general draft of the agreement for the 

company and he admitted that the ag¬ 
reement was intended to be acte 
jpon and that it was acted upon, lo 
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these circumstances, the learned Judge 
delivered judgment. 

When the document is examined, it 
appears to be an exceedingly inartifi- 
oial, confused and in some way an 
absurd document. It begins “ we 
D. Thomas and directors of the Road 
Oils (India) 'Co., Ltd. ” and it goes 
on to say that in a properly con¬ 
stituted meeting of the directors, 
it has been found expedient to ap¬ 
point an agent or treasurer. Then it 
purports to appoint the plaintiff finan¬ 
cial agent cr treasurer on certain terms. 
Then it proceeds “given under our hands 
and seal of the Company on this 18th 
day of April 1928.” Then comes a 
rubber stamp “Road Oils India Ltd.” 
and underneath it the signature “David 
Thomas.” On the left hand side at the 
bottom of the instrument, it appears 
that the seal of the Company has been 
put, but there is no evidence as to when 
or by whom. The dooument was made 
out in typescript and was made out 
with room for signatures of two Direc¬ 
tors. Mr. Thomas having put in with 
a rubber stamp “Road Oils India Ltd. 
and having signed his name appears to 
have executed this documennt and it 
was produced by the plaintiff at the 
hearing of the case. 

The learned Judge has proceeded to 
discuss first the question whether, if the 
document is good, it gives an equitable 
charge. It has been contended before 
us on this appeal by Mr. S. C. Bose on 
behalf of the respondents that it does 
not give the plaintiff any charge at all 
in respect of his advances and he has 
' relied, in particular, on the case of 
Palmer v.Cary (l), aud on certain obser¬ 
vations of Lord Truro in the old case of 
Bodick v. G and ell (2) at p 778. It ap¬ 
pears to me, without disoussing the 
special facts of the case of Palmer 
v. Carey ,'that if I apply the doctrine 
quoted thereon from Bodick v. G and ell 
the answer to the question of the mean¬ 
ing and effect of the letter of 18th 
April 1928 is in no way obscure: 

“An agrooment between a debtor and a cred¬ 
itor that the debt owing shall be paid out of: a 
specific fund ooming to tho debtor will create 
a valid equitable oharge upon such fund." 

I take these words from the passage 
quoted by Lord Wrenbury in Palmer v. 

, U) U9j«J A, G. 708. ~ 1 ‘ 

, (2) [18MJ 1 De. Qox. M. & G. 768=13 Jur. 

1087=19 L. J. Ch. 13=1-2 Bear. 325. 
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Carey, and I look at the document of 
18th April in this light. I find there 
that the B»oian was to collect all moneys 
due to the Company and to see that the 
Company's dues were properly credited. 
He was also to pay all bills which the 
Directors would countersign as pro¬ 
perly payable. He was to purchase all 
raw materials and he was bound to 
advance such moneys up to the limit of 
Rs. 40,00.0 as were required for manu¬ 
facturing the article "Mexaco". He was 
to prepare monthly statements of ac¬ 
counts and adjust the same and deduct 
the advances made by him to the Com¬ 
pany with interest from the data of 
advance from the money collected <mb 
of the bills due to the Company and, if 
anything was'found due from the plain¬ 
tiff, the Company, it was to be credited 
in the books of aocount to the credit of 
the Company and the plaintiff was to be 
liable to pay the same. Cl. (7) is in 
these terms: 

“That you alone will bava tho right to col¬ 
lect all moneys due on bills and appropiato 
the same in satisfaction of your advance money 
ana remuneration . 0 

In these circumstanoes, I confess to 
have but little difficulty in agreeing 
with the learned Judge who was of 
opinion that the document, if binding, 
contaiued a valid equitable charge. 

The next and the main question is 
whether or not the document is bind¬ 
ing. It is quite clear that by the Arti" 
cles of this Company the seal of the 
Company had to be put on the document; 
in the presence of two Directors and 
on the face of this instrument, there is 
the seal of the Company and only one 
Director signed. On the evidence of 
the plaintiff only one Director was 
present. In these circumstances the 
question is whether or not the bargain 
was duly entered into so as to be effec¬ 
tive in favour of the plaintiff. The 
seal was put upon the instrument by a 
person who was not authorized so to 
do. The document was not validly 
impressed with the Company's seal and 
if it had been absolutely clear that a. 
bargain of this sort required to be in¬ 
corporated in a dooument having the 
Company's seal and, if it had beenabso- 
lutely dear that the Company never acted 
upon the dooument so as to give rise 1 to* 
any estoppel, then no doubt this obieo 
tionas to the irregularity of this sealing 
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of the.instrument would be conclusive. 
As a matter of fact however there is no 
requirement of law making it necessary 
for an agreement of this sort entered 
into by and on behalf of a Company to 
be entered into by means of an in¬ 
strument under the company’s seal. It 
may be that such an agreement is, under 
S. 130, T. P. Act, a transfer of an action¬ 
able claim. But in any case it is 
certain that an agreement in writing is 
sufficient to effect the purposes of such 
an instrument as this. 

In the next place, the evidence in this 
case, that the Company and all the three 
Directors—have acted under this agree¬ 
ment from the date thereof until the end 
qf the year is overwhelming. The plain¬ 
tiff has received all the moneys outstand¬ 
ing. He has obtained constantly endorse¬ 
ments from the Directors to enable him 
to pay the company’s moneys into his 
bank, t He has provided, as we see, 
advances to a large extent for the com¬ 
pany. The company, when it came to 
file its written statement, accepted the 
agreement and claimed at length that 
the agreement had been acted upon and 
that it had faithfully performed its 
part under the agreement. There can 
be no doubt, therefore that this agree¬ 
ment was acted upon to the knowledge 
of all the Directors of the company. 

Now in these circumstances, the 
reasoning of the learned Judge is this : 
Although there was no meeting of the 
Directors by which the learned Judge 
would appear to mean a formal meeting 
of tffe Directors to confer any authority 
upon Thomas, to create a charge on be- 
half of the company by an instrument 
executed by himself or a bargain made 
by himself on behalf of the company, 
nevertheless under the article it was 
quite .possible for such powers to have 
been delegated to Thomas. It is not 
Suggested that the plaintiff knew of any 
fact to the. contrary, and Jho learned 
Judge therefore begins by holding that 
tbe plaintiff is not concerned to enquire 
whether Thomas was properly delegated 
by the Directors because on the pimci- 
pie of the case of Bigger staff v.Rexcatts 
Wharf Ltd. (3) that is a matter of in¬ 
ternal management as to which a stran¬ 
ger is entitle d to act on the presumption 

"■ ( 3 ) 536 =** _ ^, 
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that the Director has such authority as 
it is possible for him to have under the 
regulations. Consequently the learned 
Judge agrees that, so far as the plaintiff 
is concerned, if he made a bargain with 
Thomas on behalf of the company, it 
would prima facie be a bargain which 
would bind the company. The learned 
Judge, however, has directed his atten¬ 
tion to the form of this highly inartifi. 
cial document of 18th April 1928. Find¬ 
ing that there is the seal of the com- 
pany and that this seal was affixed when 
only one Director was present, he has 
come to the conclusion that the docu¬ 
ment is not binding on the company at 
all and that therefore the plaintiff has 
no valid equitable charge for his ad¬ 
vances upon the outstandings which 
have been collected by the receiver. 
His reasoning is to this effect ; that, as 
the plaintiff must be presumed to know 
that the articles require two Directors 
to be present when the seal is affixed, 
the principles laid down in Biggerslaff's 
case do not assist him, and he cannot 
say that he was entitled to presume 
that one Director was authorized to 
affix the seal of the company. So far 
the learned Judge appears to me to be 
entirely right. But the learned Judge 
has omitted to consider the question 
whether, even so, acting on the agree¬ 
ment by the company would not give 
rise to an estoppel ; and he has not con¬ 
sidered whether, if a document under 
seal is in no way necessary, the mere 
defect in respect of the seal is an answer 
to the plaintiff’s claim. In my judg¬ 
ment, it is no answer to the plaintiff’s 
claim. To begin with, this document 
was prepared in draft upon the footing 
apparently that the parties to it were 
Thomas and the other Direotors of the 
company. The draftsman in a muddle- 
headed way ends up by saying Given 
under our hands and seal of the com¬ 
pany.” We do not know when the seal 
was impressed but there is space for 
two Directors to sign. That is the 
draft. When Mr. Thomas came to exe¬ 
cute it he did not carry out part of its 
inconsistent design. He did not carry 
it out properly as an instrument to be 
executed by the company. He did not 
get the other Director, to sign it. ae 
put in wbat is called the Directors 
rubber stamp and signed his owe.name 
under that apparently ignoring the seal 
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The question arises whether, though the 
seal o£the company was not validly 
affixed, the bargain is not one of which 
there <e a perfectly good memorandum 
made oh behalf of the company and so 
as to4rrad the company. In my judgment 
the case In re Fireproof Doors, Limited 
Umney v.-The Company (4) shows that 
the mere defect in respect of the seal 
does Dot make the document for all pur¬ 
poses bad even if it was intended to be 
under seal. In that case the debentures 
were improperly sealed and the defect 
could not as such be cured by ratifica- 


power as manager to appoint a banian 
in place of the old banians. 

In this Court Mr. S. C. Bose asked 
leave to raise a, contention that the 
document was not registered as required 
by S. 109, Companies Act. No such case 
was made at the trial. If notice had been 
given of it, it might well have been 
possible for the plaintiff to get relief on 
some terms from the Court. We are 
entirely unable to allow such objection 
to be taken at this stage and accordingly 
we have not entered into that aspaot 
of the case at all. 


tion. The defect was apparent to anyone 
reading the articles ; but there being 
no provision requiring the debentures 
to be sealed at all the documents were 
held to be valid debentures although 
unsealed. 


In this case, it would seem that 
Mr. Thomas in putting the rubber 
stamp and signing his own name was 
abandoning the original intention of 
the draft as regards getting a formal 
sealing by the company. Even if he 
was not, it appears to me that this ins¬ 
trument may be looked at as an agree¬ 
ment in writing made by Mr. Thomas 
on behalf of the company. The learned 
Judge in the Fireproof case pointed out 
that the principle of this matter was 
that the unsealed debentures would 


amount to an agreement or sufficient 
evidence of agreement for the issue of 
the debentures. In this case it appears 
to me that tfle instrument of I8th April 
1928 is an instrument which embodies 
the agreement therein contained and 
the principle to be applied is that where 
the Court is satisfied that it was in¬ 
tended to create a charge and that the 
parties who intended to create it had 
the power to do so, it will give effect to 
the intention, notwithstanding any mis¬ 
take which might have oocurred in the 
attempt to effect it. It is pointed out 
in that case that the agreement is im¬ 
plied by the irregular document of 
•charge and by the invalidly sealed 
debentures. In the case before us the 
-attempt to get this document properly 
•sealed has been abandoned or has failed, 
but there is no reason why the document 
•should be cast aside for all.purposes and 
•the plaintiff relegate! to the position of 
< ah, tinsepured creditor. Tljomas had 

~i4J [19161 a Co. L. T. 9J4 =60 

S. J, 519—85 L, J. Oh. 444. 9 • - 


In my opinion the decree which has 
been made in so far as it declares that 
the agreement is not binding on the 
defendant company should be set aside 
and instead thereof it should be declared 
that the agreement is binding on the 
defendant company and creates a valid 
charge in favour of the plaintiff on the 
outstanding bills mentioned in the 
plaint and on the moneys realized in 
respect thereof by the receiver. In 
these circumstances it appears to me 
that the appeal succeeds and that the 
respondents, the Chowdhurie3 must pay 
the costs of this appeal. The order of 
the lower Court allowing costs to the 
Chowdhuries as against the plaintiff is 
also set aside and the Chowdhuries must 
pay the costs of the plaintiff inourred 
in that Court from 7th March 1929. 
The amount paid by the respondents for 
receiver’s commission is to be allowed 
to them in account as against the plain¬ 
tiff less the sum of Rs. 150 paid to theca 
by the plaintiff’s solicitor under his 
undertaking and the undertaking given 
by the plaintiff’s solicitor under the 
order of 29th May 1929 is discharged. 
The receiver will be discharged and 
pass his atnounts. 

Buckland, J.—I agree. 

V.B./R.K. Appeal allowed. 
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Rankin, C. J. and Mukerji, J. 

F. A. Shihan and offers—Defendants 
-^-Appellants. 


. Abdul Alim Abed and of tar plaintiffs 
—Respondents. . . 

__ Appeals .Nos. 187 and 196 of 1927 
Decided o» I2th June 1930, from ori¬ 
ginal decrees of Sub-Judge, Third/Oourb, 
21 Pkrganas, D/. 27th June.l937 v . - j. , 
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^ (a) Specific Relief Act (1877), S. 42— 
Successor of mutwalli bringing suit for de¬ 
claration that previous decree declaring 
wakfnama as invalid was null and void and 
that wakfnama was valid is not governed 
by S. 42—But such declaration cannot be 
given in presence of transferees unless it 
prays for annulment of transfers as well— 
Court-fees Act (1870), Art. 17 and S. 7 
(4) (c). 

A suit by a person who has been nominated 
to succeed to the offico of the mutwalli on *he 
death of the present mutwalli, on his own 
behalf, for a mere declaration that a previous 
decree to which he was a party defendant, 
declaring the wakfnama as invalid, was null 
and void, and that the wakfnama is valid, 
without prayer for consequential relief in the 
form of setting aside the decree or for declara¬ 
tion that transfers of the wakf properties were 
invalid and created no title in the transferees 
who happened to be in possession is not go¬ 
verned by S. 42 ; but such a declaration cannot 
bs given in the presence of transferees unless 
the suit also asks for a declaration that the 
transfers were inoperative. In the latter case 
the suit is incompetent if brought on a fixed 
oourt-foe payable under Art. 17, Court-fees 
Act : 22 Mad. 270 (P.C.); 35 I. C. 797; 20 Bom. 
742; 30 Cdl . 788; A. I. R. 1918 P. C. 188; 
3*2 C. W. N. 781; A. I. R. 1928 P. C. 1G; 25 All. 
631; A. I. B. 1926 Pat. 321; A. I. R. 1927 Lah. 
350 and A. I. B. 1923 Pat. 475, Ref. 35 All. 
487 (P.C.), Dist. 

(b) Civil P.C. (1908), S. 92—Suit for de¬ 
claration that property it wakf does not 
come under S. 92. 


A suit instituted solely for having it de¬ 
clared by Court that certain property is wakf 
is not a suit for administration of the wakf 
property or for tho removal of the trustees of 
that property or for any of the purposes men- 
tioned in S. 92. [P 795 C 1, a] 

(c) Court-fee* Act (1870), S. 7 (4) (c) and 
Art. 17—Party doubtful as to amount of 
court-fee—Procedure. 

Where a party is doubtful as to whether 
fixed or ad valorem court-fee is payable, it is 
reasonable to refuse to pay ad valorem court- 
fee until it is deoided that that court-fee is 
payabls. ( p 794 ^ U 

(d) Civil P. C. (1908), S. 11—Decision bet¬ 
ween co-defendants collusively or fraudu¬ 
lently obtained is not res judicata— (Obiter). 

A deoision of issue in a previous suit bet¬ 
ween co-defondants cannot operate as res judi¬ 
cata if such deoision is obtained by oollusion 
and fraud and under circumstances when par- 
ties cannot bo said to be properly represented. 

(e) Mabomedan Law—Wakf—Right to sue 
for declaration that wakf is valid or parti¬ 
cular property is wakf— (Obiter). 

Hindu debuttars and Mahomedan wakfs are 
not on tho same footing, and the fact that the 
plaintiff is a member of the family of toe 
founder has, in tho case of a Mahomedan, no 
bearing upon hie right to bring a suit to de¬ 
clare a wakf valid or particular property is 
wakf property. 797 0 H 


N. N. Sircar, S. C. Iioy, N. C. Chat¬ 
ter ji, Rvpenira Coomar Mitter, bijan 
Coomer Mukherji, Promathanath Mitter, 
Manindra Kumar Bose, Nasim AH and 
Dwipendra Mohan Ghose — for Ap¬ 
pellants. 

Brojolal Chakrabarty, Prokash Chan¬ 
dra Pakrashi, Apurba Charon Mukherji, 
Surendra Nath Bose, Nuruddin Ahmed, 
A. S. M. Akram, Amiruddin Ahmed, 
A. Quasam, Janhabi Charan Das Gupta, 
Satindra Nath Roy Choudury and Joyesh 
Chandra Sinha —for Respondents. 

Surja Coomar Aich and Profulla 
Chandra Chakraborthy — for Deputy 
Registrar. 

Rankin. C. J. —In 1876 Shaikh Jum- 
mon Mistry, by a registered deed or 
towliatnama, made wakf of certain pro¬ 
perties specified in the schedule thereto 
and laid down the rules and objects 
of the wakf. He stated that he had 
built a mosque on certain land and he 
dedicated other land for tho purpose of 
a public burial ground. The main objeot 
of the wakf was the maintenance and 
preservation of the mosque and burial 
ground and the income to arise from 
the dedicated properties was estimated 
at Rs. 1,360 per annum. The deed con¬ 
tains provisions for an annual expen¬ 
diture upon certain specified objects 
directly charitable of a sum of Rs. 285 
apart from the allowance given to the 
mutwallis of the wakf. By the deed 
Jummon Mistry appointed himself and 
his second wife, Sm. Sundan Bibi. to 
be the first mutwallis and an allowance 
was provided for himself of Rs. 30 per 
month and for his wife of Rs. 40 per 
month. The deed further provided that 
after Jummon’s death his son Umar Ali 
was not to be mutwalli but was to get 
monthly allowance of Rs. 30 per month 
for lifetime from the wakf property. 
It seems that Sm. Sundan Bibi was 
much younger than her husband and 
the deed contained elaborate provisions 
with respoot to the office of mutwalli to 
take effect in the event of Jummon 
Mistry's predeoeasing Sundan Bibi. No 
provision was made for the event of 
Jummon Mistry surviving his wife save 
that it was declared as regards Umar 


” He is not fit to be mutwalli of the pro- 
>ertiea hereby made wakf of during 
ime or after my death, and he sh%11 " 0 1 t . t ° b !. 
o, and I "ill not make him eo, nor Bhali any 

)ourt maka bitn so. ” - 



0930 Shi ban v. Abdul 

In or about 1879 Sundaa Bibi died 
:and in 1880 Jummon Mistry executed a 
second deed or towliatnama. By this 
be purported to annul and set aside 
those provisions of the deed of 1876 
contained in paras, o to 11 thereof. In 
effect however by the terms of this deed, 
he dedicated the properties mentioned 
in the previous deed upon the same 
terms as before, save that he now de¬ 
clared that upon his death his son, 
Umar Ali, was to be mutwalli and to 
receive a salary of Rs. 60 per month. 
He provided also, as to Umar All that 

“ when he will be unable to carry on the work, 
he will, according to his discretion, appoint a 
trustworthy, pious and wise person as mut¬ 
walli. ” 

Jummon Mistry died in 1884. In 
1908 Umar Ali, the son, by a registered 
deed purported himself to dedicate the 
•same properties all over again—one pro¬ 
perty had been sold and substituted by 
another, but this fact may be disregarded. 
Two now properties were however 
brought in by Umar Ali—those marked 
Una and Chha in the 'schedule—the one 
being the family dwelling-house and 
the other a piece of land upon which a 
building was in course of erection. By 
thiB deed Umar Ali purported to make 
the two properties “part of the wakf 
estate dedicated by my father.” He 
provided that after his death his 
•sister Aberjan Bibi and his ne¬ 
phew’s son Samiruddin were to be 
mutwallis. He further provided that 
on the death of either of these two, 
his daughters son Abdul Alim Abed 
‘(the plaintiff in the present case) 
would be appointed mutwalli in his 
~or her place. The deed farther pro¬ 
ceeded to declare that the mutwallis 
were after his death to make various 
substantial payments. Thus, they 
were to spend Rs. 500 every year on 

• charities and distribute Rs. 500 an¬ 
nually to the poor on the occasion of 
Bakr-Id. On Umar Ali’s death they 
were directed to give feasts at an ex- 
.penditure of Rs. 1,000 and to spend 
Rs. 250 every year in giving, feasts to 
the poor in his and his father’s name. 
-Not content with this, Umar Ali went 

• on to provide that certain family ex¬ 
penses of his own were to be paid by 
the wakf, that oertain family and cere¬ 
monial presents were to be given to 
relatives and that various allowances 
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were to be given to various relations* 
In 1911 Umar Ali died leaving as his 
heirs his sister Aberjan Bibi and one 
Karim Bux, a grandson of Jummon 
Mistry’s brother. 

In 1912 Aberjan Bibi brought a suit 
(No. 36 of 1912) in the Court of the 
Subordinate Judge at Alipore against 
Samiruddin, whom Umar Ali had ap¬ 
pointed to be joint mutwalli with her, 
Karim Bux and various other members 
of the * family including the plaintiff, 
who was then a minor. This suit was 
for a declaration that the wakfs crea¬ 
ted by Jummon and Umar Ali were all 
invalid and for partition of all the pro¬ 
perties comprised in the towliatnamas 
made by them on the footing that Umar 
Ali had succeeded to a two-thirds share 
and she to a one-third share of Jum¬ 
mon s property, and that she on Umar 
Ali's death had succeeded to a half¬ 
share of the properties left by him, 
Samiruddin was impleaded by reason 
that he had been appointed by Umar 
Ali to bo a mutwalli of the wakf. 
The other defendants (including the 
plaintiff) were impleaded “ in the 
view that they may claim any rights 
to the said shares.” An order was ob¬ 
tained from the Court appointing Karim 
Bux to be guardian-ad-litem of the 
present plaintiff and also of three other 
persons who were minors on the 
strength of a petition of Aberjan Bibi 
to the effect that Karim Bux was their 
guardian, that he was maintaining 
and looking after them and that the 
interests of the minors and the interests 
of Karim Bux were nob adverse to eaoh 
other. Samiruddin, Karim Bux and 
Aminuddin filed a joint written state¬ 
ment on their own account. By this they 
refused to admit as true certain portions 
of the plaint and contended that, even 
although the wakfnamas be set aside, 
the approximate annual expenditure for 
the mosque should be declared a oharge 
upon the properties comprised in the 
wakfnamas. They admitted that Aber¬ 
jan and Karim Bux were the heirs of 
Umar Ali and stated that they had no 
objection to a partition being made of 
the properties other than those which 
the Court would assign for meeting the 
expenses of the mosqne and the festival 
and other lawful expenses. Karim Bux, 
on behalf of the minors, filed an equally 
flabby defence, stating that the minors 
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were prepared to accept whatever deci¬ 
sion the Court would come to as to 
whether the wakfs were valid or not 
and claiming that if the wakfs were in¬ 
valid they should nevertheless get the 
allowances given to them by the deeds 
and that there should be a charge on 
some one of the properties therefor. 

At the hearing the plaintiff withdrew 
her claim for partition and the suit pro¬ 
ceeded only as a suit for a declaration 
that the wakfs were invalid. Aberjan 
was examined on commission and cross- 
examined by the pleader who acted for 
all the defendants. In Court two wit¬ 
nesses were called for the plaintiff and 
two for the defendants. The learned 
Subordinate Judge fiund by his judg¬ 
ment, dated 6th September 1912, that 
the wakfnamas were not meaut to be 
acted on and that, with the exception 
of a small part of the income which 
they spent for their religious purposes 
Jumman and Umar Ali had spent the 
income for their own purposes. He 
held further that all the three deeds 
were invalid. He refused to give any 
effect to the provisions contained there¬ 
in for the maintenance of the defen¬ 
dants but, finding that certain small 
sums amounting to Rs. 212 per annum 
had been regularly spent for religious 
purposes he declared this sum to be a 
charge on the properties. Upon this 
Aberjan immediately filed a petition 
for review asking that the charge should 
be confined to a portion of the estate 
adequate in value to bear it and sugges¬ 
ting a certain property as suitable for 
the purpose. By this petition she also 
stated that a scheme for partition of 
the estate had been amicably arrived at 
by all the parties interested. A sole- 
nama was filed ori 5th October 1912, 
and by the decree of that date the 
Court declared that the wakfnamas 
were invalid and that the sums spent 
for religious purposes were to be a 
charge on the properties. It went on 
to declare that the Court having ad¬ 
mitted a review of its original judgment 
and the parties having come to an 
agreement as to the partition of the 
properties in suit and for a scheme for 
the maintenance of the mosque certain 
properties were set apart for the main¬ 
tenance of the mosque and to meet the 
charge above mentioned. It further 
ordered thet certain properties were to 


go to Aberjan Bibi and certain other 
properties to Karim Bux as an agreed 
partition of their shares in the estate of 
Umar Ali. 

In 1915, another suit (No. 190 of 1915 )- 
was brought in the same Court by 
Samiruddin who, it may be noticed,, 
was the son of Karim Bux and the per- 
son appointed by Umar Ali to be 
joint-mutwalli with Aberjan Bibi of 
the wakfs. Associated with him as 
plaintiffs were, inter alia one Hor- 
mat Ali the Imam of Jummon Mis- 
try’s mosque, and three other persons 
coming to be members of the congrega¬ 
tion. Aberjan, Karim Bux, Aminuddin 
and the present plaintiff, Abdul Alim 
Abed, were among the defendants, Abdul 
Alim Abed being still a minor and being 
described as “ pro forma defendant for 
the purpose of decision in his presence." 
This suit was for the purpose of obtain¬ 
ing a declaration of the validity of the 
wakfs and that the properties of the 
schedules to the plaint belonged to the 
wakfs ; that Samiruddin and Aberjan 
Bibi were the mutwallis and that the 
decree of 1912 was not binding.- It also 
asked for possession of the properties to 
be given to Samiruddin as mutwalli 
jointly with Aberjan and for incidental 
reliefs. Abdul Alim Abed (the present 
plaintiff) objected to the guardian pro¬ 
posed for him and asked the Court to 
appoint an officer of the Court to 
be guardian on his behalf. The Court, 
appointed the Sheristadar as such guar¬ 
dian. A written statement vfras filed on 
his behalf alleging that the suit of 1912 
was fraudulent and collusive, that the- 
wakfnamas were valid and operative 
and that Aberjan should be removed 
from the post of mutwalli. A case was 
made that in the suit of 1912 Abdul 
Alim was not properly represented and 
that he was not bound by the decree.. 
In other respects Abdul Alim Abed sup¬ 
ported the plaintiff Samiruddin. The 
suit was contested by Aberjan and two 
other defendants who had been im¬ 
pleaded as transferees from her of soma 
of the wakf properties. No less than 
21 issues were framed by the Court, and 
in the judgment dated 27th November 
1916 they were dealt with at length. 
The main case of the plaintiff Samirud¬ 
din was that at the time of the suit of 
1912 he had been insane, and this de¬ 
fence was rejected on the evidence. As- 
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regards the suit of Samiruddin abd the 
plaintiffs who sued as menibers of'the 
congregation it was held that the prayer 
for recovery of possession of the pro¬ 
perties and vesting the same in trustees 
was incompetent and not maintainable 
by any of the plaintiffs by reason that 
the suit had not been brought with the 
consent of the Advocate-General under 
S. 92 of the Code. The prayer to set 
aside the previous decree of 1912 was 
however held to be competectt to plain¬ 
tiffs 1 to 4 who had been parties to the 
previous suit. On the merits the wakf- 
namas were held to be invalid.- It was 
held that Samiruddin’s minor sons im¬ 
pleaded in the suit of 1912 were pro¬ 
perly represented by Karim Bus and 
that in the suit of 19L2 no fraud or 
collusion had taken plaoe. Accordingly 
the suit was dismissed. From this 
decree an appeal was on 12th January 
1917 preferred to the High Court by 
Samiruddin and his minor sons. This 
appeal they withdrew, it being certified 
by the Court that the withdrawal of 
the appeal was for the benefit of the 
minors concerned. 

In 1921 Abdul Alim Abed, claiming to 
have attained majority on 30th May 
1918, brought the present suit implead¬ 
ing 22 defendants. Aberjan Bibi, Sami¬ 
ruddin, Karim Bux and other members 
of the family are among the defendants. 
Defendants 17, 18, 20, 21, and 22 are 
transferees of properties from Aberjan, 
and in appeal No. 187/27 they are the 
appellants before us. The appellants 
in appeal No. 196/27 are Aberjan, defeh- 
dant 1, and Badruddin Ahmed a trahs- 
feree from her, who" had also been a 
defendant in the suit of 1915. 

The plaint does not purport to be 
brought by the plaintiff on behalf of 
any person other than himself. jt 
mentions the deed of 1876 but states 
that before it was acted on or was in 
operation, the deed of 1880 was exe¬ 
cuted by Jummon Mistry. It refers to 
the deed of 1908 and to the direction 
given by Umar Ali that on the death of 
either Aberjan or Samiruddin the plain¬ 
tiff was to become mutwalli. It states, 
untruly, that on the death of Umar Ali. 
Aberjan was his only heir and that 
Karim Bus wa3 no relation of Jummon 
and Umar Ali. It alleges that the suit 
of 1912 was fraudulent and collusive’ 
and that Karim Bux was appointed to 


be guardian«ad-litem v^rfeh a VieW “fro 
preventing any real contest. Arorjgi- 
nally drawn it concluded with thVqb 
prayers: (1) for a declaration that (jhet 
second and third (not the first) wa"kf- 
namas ware valid and operative ; ,(2? 
that the decree of 5th October 1912, 
may be declared to be a nullity ; (3) 
that if necessary the said decree be set’ 
aside. This last prayer was however 
deleted, it having been held by the Sub¬ 
ordinate Judge that the inclusion- b? 
this prayer rendered the plaint'liable to 
be stamped as a plaint claiming a decla¬ 
ration with consequential relief, that‘is 
with a fee calculated ad valorem On the 
value put by the plaintiff oh the relief 
sought by him. The plaintiffs object ih 
striking out the third prayer was tb get 
the benefit of Art. 17, Sch. 2, Court-fee.s 
Act under whifch a fixed fee of ten rupees 
was then payable upon a plaint to ob-‘ 
tain a declaratory decree where no con¬ 
sequential relief is claimed. 

I will not endeavour to set out the 
effect of the numerous written state¬ 
ments or the purport of 21 issues'framed 
by the trial Judge. It will be sufficient 
to explain that the defendants contend 
(l) that all the three wakfnamas wane 
invalid according to the law, obtaining 
prior to the Mussalman Wakf Validat¬ 
ing Act (6 of 1913); (2) that the plaintiff 
was properly represented in the suit of 
1912, that no fraud ’ or collusion existed 
in that suit, and that the decree is bind¬ 
ing upon him; (3) that the suit of 1915 
oonoludesthe plaintiff upon the question 
of the validity of the wakf not only be¬ 
cause he was a party thereto bu,t also (a) 
beoause both the mutwallis were parties 
thereto so that the wakf estate was 
completely represented and (b) because 
it was a suit brought by certain mem-' 
hers of the congregation on behalf of' 
themselves and the Mahomedan public 
entitled to frequent the mosque; (4) that 
whether the wakfs were valid or invalid 
the transferee defendants have got a 
good title to the properties both as pur¬ 
chasers for value without notice and by 
reason of possession adverse to the wakf 
estate for more than 12 years, These 
ar 9 .’'k 0 , main defences, but it .is also 
contended that the plaintiff has not so 
framed his suit as.to enable s him in any 
event to get a declaration. of the invali¬ 
dity of. the deoree of 1912 a^id also that 
a mere declaration to the effeot that the 
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second and third wakfaamas were va¬ 
lid and operative and created a valid 
wakf of the properties therein mention¬ 
ed should not be given to the plaintiff 
in the presence of the transferees, or 
even as against Aberjan Bibi. 

The learned Subordinate Judge, by his 
judgment of 27bh June 1927, has dealt 
elaborately with all the issues. The 
effect of his judgment is to hold firstly 
that all the three towliatnamas were 
'valid and effective deeds; that the plain¬ 
tiff was validly appointed by Umar Ali 
to suoceed to the office of mutwalli upon 
the death of Aberjan or Samiruddin; 
that in the suit of 1912 the plaintiff 
was not properly represented as the in¬ 
terest of Karim Bakhsh was adverse and 
as no real contest was made on his be¬ 
half and the suit was a oollusive suit; 
that the decision in the suit of 1915 
does not estop the plaintiff from assert¬ 
ing the validity of the wakf deeds and 
the invalidity of the decree of 1912. In 
these circumstances the learned Judge 
has held that the plaintiff is entitled to 
obtain a declaration that the decree of 
1912 is a nullity as against the plaintiff 
notwithstanding that he has asked for 
no other relief in respect of this decree. 
He has held also that the plaintiff is en¬ 
titled to a declaration that 'the towliat¬ 
namas of 1880 and 1908 were valid and 
operative and created a valid wakf of 
the properties therein mentioned not¬ 
withstanding that he has not asked for 
a declaration that the transferee defen¬ 
dants’ purchases are null and. void or 
that they have no title to the pro¬ 
perties purchased by them, and notwith* 
standing that he has asked for no conse¬ 
quential relief. 

First, as to the decree of 19L2. It ap¬ 
pears to me reasonably plain that the 
plaintiff is entitled to relief in respect 
of this decree and that it is not binding 
upon him. For some reason of his own 
(probably with a view to exaggerate the 
fraud committed in the course of that 
suit), the plaintiff attempted to dispute 
that Karim Bakhsh was an heir of Umar 
Ali. On that- footing the application for 
review and that agreed partition bet¬ 
ween Aberjan and Karim Bakhsh of 
Umar Ali’sjestate embodied in consent in 
the decree of 5th October 1912, would 
amount to a very obvious fraud. But in 
truth Karim Bakhsh was the one person 
who, with Aberjan, stood to gain by a 


declaration that the wakfnamas wore 
invalid. The Court was induced by a 
fahe statement that he had no adverse 
interest to appoint as guardian ad litem 
a person who could be relied upon to 
make no real defence of the .wakfs. 
Again that he did in fact make no real 
defence of the wakfs is evident; and 
when the wakfs were out of the way he 
took prompt steps to secure for himself 
the advantage of a share in the wakf 
property. I agree with the learned Sub¬ 
ordinate Judge in finding that the pre¬ 
sent plaintiff wae nob properly re¬ 
presented in that suit and that the 
suit was a collusive suit. As he was 
only one of the parties to the decree 
complained of, relief in the form of 
a declaration that the decree is a nul¬ 
lity against him is, I think, proper and 
sufficient. It can be contended that the 
binding character of the decree of 1912 
so far as regards the plaintiff was an 
issue in the suit of 1925, though the 
binding character of the decree upon 
the minor sons of Samiruddin was in 
issue. Nor can it be contended that 
the transferee-defendants in the present 
suit aro not persons in whose presence 
the binding character of the decree of 
1912 can be investigated. Though not 
parties to that decree they are pri¬ 
vies, having taken title from Aberjan 
and they would be prima facie entitled 
to rely upon that decree on any ques¬ 
tion as between the plaintiff and them¬ 
selves with reference to tbas title. 

It is contended, however, for the ap-i 
pellants that the plaintiff having! 
brought this suit namely for a declara¬ 
tion and having struck out his original 
prayer that the decree may be set aside, 
paid court-fee under Art. 17, Sch. 2, 
Court-fees Act, and refused to pay court- 
fee under S. 7, Cl. (4) (o) of that enact- 
ment, his suit is not in order. It is 
said that the declaration given to him 
offends against the provisions of S. 42, 
Specific Relief \ct. whioh provides that 
no Court shall give any mere declara¬ 
tory relief where the plaintiff, .being 
able to seek further relief than a mere 
declaration of title, omit3 to do so. The 
argument is that the setting aside of a 
decree is itself substantial relief, that it 
may be prefaced by a declaration, bu 
that the plaintiff cannot ask insuchia 
case for a mere declaration that the 
decree is not binding upon him. 
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Upon this argument I would observe 
..that there is both principle and autho¬ 
rity /or saying that so far a9 regards 
]the decree of 191* the present suit is not 
!,governed by S. 42, Specific Relief Act. 
;jln Robert Fischer v. Secy, of State { l) 
’•Lord Macnaghfcen said of this section: 

u There can be no doubt a 9 to tbe origin and 
purpose of that section. It was intended to 
introduce the provisions of S. 50, Chancery 
^Procedure Act of 1852 as interpreted by judi¬ 
cial decision. Before tho Act of 1852 it was 
not the praotice of the Court in ordinary 
suits to make a declaration of right except as 
introductory to relief which it proceeded to 
administer. But the present suit is one 
to which no objection could have been taken 
before the Aot of 1852. It is in substance a 
•suit to have the true construction of a statute 
declarel and to have an act done in contraven¬ 
tion *of the statute, rightly understood, pro¬ 
nounced void and of no effect. That is not the 
sort of declaratory deoreo which the framers of 
the Act had in their mind.” 

In Pratab Singh v. Bhaduti Singh (2) 
the appellants sued for a declaration 
that a compromise of certain pre-emp¬ 
tion suits and decrees passed there¬ 
under, made on their behalf when they 
were minors, were not binding on them 
haying been obtaiued^by the fraud of the 
respondent and in proceedings in which 
they were practically unrepresented. 
The Subordinate Judge having decreed 
the suit on appeal the members of the 
jCourt of the Judicial Commissioner 
differed upon the question whether the 
declaration sought should be refused as 
a matter of discretion under S. 42, 
Specific '■Relief Aot. Before the Judi¬ 
cial Committee it was contended for the 
respondent that tbe suit having been 
filed for the purpose of obtaining a de¬ 
claratory decree only was bad in form in¬ 
asmuch as .it did not pray that the de¬ 
cree should be set aside; but that assu¬ 
ming that it was rightly framed in 
asking only for a declaratory decree, 
the Court had a discretion as to the 
granting or refusing such a declaration. 
'The Judicial Committee observed that 
S. 42, Specific Relief Act, did not apply to 
the case and that it was not a question 
of exercising a discretion under that 
-section and that they gave to the ap¬ 
pellant a decree setting aside the decree 
complained of and deolariug that the 
agreement of compromise and the decree 
■complained of were not binding upon 

( 1 ) (1898ri2" Mad. *70=20 I.~A. 16=7 Sar'. 
t459 (P.O.). 

(2) [1913] 35 All. 437=31 I. C. 233=40 I. A. 

182 (P. 0.). 


the appellants or either of them and 
that they were entitled to such rights as 
they had before the suit was dismissed 
on 15th December 1899. 

It appears to me that a decree of the 
character which has been given by the 
Subordinate Judge in tbe present case 
is not one as to which .the additional 
powers conferred by the Act of 1852 
were required by the Court of Chancery. 
The injury complained of is that the. 
Court has against the plaintiff declared 
that the wakfnamas were invalid* If 
this declaration be rescinded by the 
Court, so far as he is concerned, td»e plain¬ 
tiff obtains that measure of ^relief which 
he asks. He is not obliged to investigate 
the position as between the other parties 
to the suit; nor'is he as one person against 
whom the decree was made, obliged either 
to remain bound by the decree or to rip 
up the transactions had between the other 
parties to the suit. Though a declara¬ 
tion that the decree is not binding upon 
him is in itself substantial relief in a case 
such as the present the question whether 
it comes within Art, 17, Soh. 2, Court-fees 
Aot, is a question upon which there are 
several decisions in favour of the plain- 
tiff: Bagala Sundari Debt v. Prosanna 
Na tk Mukherjee (3), Shrimant Sagjirao 
v. S. Smith (4). 

Thus in Zinatunnessa v. Gobinda 
Nath (5) the plaintiffs sued to have it 
declared that a certain decree was in¬ 
operative against them. The Subordinate 
Judge had refused to allow them to sue 
upon payment of a fixed couit-fee pre¬ 
scribed by Art. 17. The High Court deci- 
ded that the suit was for a declaratory de¬ 
cree without cousequential relief and that 
the court-fee paid was sufficient. As¬ 
suming however that the question of the 
amount of the court-fee* payable is a 
matter of any doubt, it seems to me to be 
quite improper that the plaintiff's claim 
to relief in this suit should, in the cir¬ 
cumstances, fail.jThe Court-fees Act is a 
taxing statute. Not only has it to be 
construed with strictness, but, as Sir 
Lawrence Jenkins pointed out iu Ra- 
chappa Subrao v. Sidappa Venkat Rao 
(6), the Court-fee3 Act was passed not 
to arm a litigant with a weapon of tech- 

(3 [1917] 35 I. 0. 707. 

(4 [1890] 20 Bom. 742. 

(5 [1903] 30 Oal.-78S. 

(6 A. I. R. 1918 P. O. 188=50 I. C. 2S0=46. 

I. A. 21=43 Bom. 507 (P. 0.). 
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nicalifejr- against bis oppohdht bat bo 
secure revenae for the benefit of the 
State; and in Faizulla y. Mauladad (7), 
where a question of the sufficiency of the 
court-fees came before the Privy Coun¬ 
cil, Lord Shaw made these observations: 

“But upon the second point, an important 
point of precedure their Lordships think itright 
to add the following^. granted that a-fee had 
bsen paid which was insufficient in amount 
what was the duty of the Court? In suoh a 
case as the present it appears to b9 prominent¬ 
ly one for the exeroise by the Judicial autho¬ 
rity of the descretion for giving an opportu¬ 
nity to add to the amount lodged the extra 
Rs. 70 or Rs.80 required...Even accordingly, if 
the mistake insisted on had been made, this in 
the opinion of the Board was a plain case for 
rectifying that mistake if it could b9 done and 
the Courts are fortunately furnished with an 
easy method of doing so: S. 149, Civil P. C..” 

I do not think it necessary to utilize 
the provisions of S. 149 in the present 
case; were it necessary I should have 
had no hesitation in so doing. In the 
trial Court the plaintiff succeeded in 
obtaining the relief desired upon the 
court-fee which he had in facb paid. It 
appears to me that the view taken by 
the plaintiff was at least reasonable and 
that the plaintiff has not been unreason¬ 
able merely because he has resisted the 
attempts of the defendants to utilize 
the provisions of the Court-fees Act as an 
obstruction to his Dtayer. In a doubtful 
case such as the present it is reasonable 
to refuse to pay ad valorem court-fee 
until it is decided that the fee is payable. 

1 The second declaration made by the 
decree under appeal is that the towliat- 
namas, dated 21st June 1880 and 11th 
November 1908 were valid and operative 
and created valid wakf of the properties 
therein mentioned. It will be observed 
that the plaintiff did not ask for or ob¬ 
tain a declaration of the validity of the 
towliatnama of 1876. It will also be 
observed that while transferees from 
Aberjan have been impleaded, the plain¬ 
tiff has not asked for a declaration that 
their title was bad, or that the property 
in their hands is the property of the 
wakf. By their written statements the 
transferee-defendants set up questions 
of limitation and claim to be entitled to 
protection as purchasers for value with¬ 
out notice. These defences are reflected 
in the issues which were settled, parti¬ 
cularly in Issues 14 and 17. The lear¬ 
ned Subordinate Jud ge . has held upon 

(7) A. I. R. 1929 P. 0. 147=117 I. C. 493=56 
I. A. 232=10 Lab. 737 (P. C.). 
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these issues as follows: : 

“These issues do not really arise in the case. 
The plaintiff, as I have said,, cannot ask for 
possession, and has not asked for it. There 
is no prayer even for any declaration .that the 
transfers were inoperative or created no title. I 
therefore decline to try them in this suit.” 

On behalf of the plaintiff-respondent 
notice of cross-objections was given in 
these appeals, contending that the Sub¬ 
ordinate Judge ought to have decided 
the question .regarding the validity of the 
transfers and come to a definite finding 
in favour of the plaintiff. At the hear¬ 
ing of these appeals however Mr. Brojo- 
lal Chakrabarty.i for the plaintiff-res¬ 
pondent, expressly disclaimed this con¬ 
tention and the cross-objections were 
withdrawn. His argument was that if 
he got a declaration that the wakfnamas 
were valid instruments he would be 
able to get proper mutwallis appointed 
thereunder and that it would be for 
them to recover possession of the pro¬ 
perties from the transferees or from 
Aberjan. In my opinion it would be in¬ 
defensible to give to the plaintiff, in the 
presence of the transferees, any declara¬ 
tion which'would be in its nature a 
mere first instalment of an attack upon 
their title. If a Mahomedan, anxious 
to protect a wakf estate, is prepared, as 
against third parties, to establish that 
they have wakf property in their hands 
a declaration to this effect may certainly 
be given upon the terms set forth in 
S, 42, Specific Relief Act. _ Thus in what] 
is now the leading authority upon this 
question —the case of Abdul Rahim v. 
Muhammad Barkat Alt (8) the declara¬ 
tion given was that the property in suit 
was wakf property and not the personal 
property of the defendants. If however 
the plaintiff does not profess to estab¬ 
lish that he had any grievance against 
the defendants, it is difficult to see how 
he can be entitled te ask that a declara¬ 
tion that certain trusts for the benefit 
of the Mahomedan community in which 
the transferees may not be in the leas? 
interested were validly created should 
be given at all. Still less is it reasona- 
ble to give such a declaration on thfr 
basis' that the plaintiff wants re¬ 
lief piecemeal. It is as though, without 
claiming any title to certain property, 
the plaintiff were to sue a purchaser 
thereof for a declaration that document 

No. 6 mentioned_in_his_abstract_of^tle 

t x. 96=55 Cal. 519 (P. CJ. 
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was not a valid conveyance. I have nO 
doubt that such a suit is bad and that 
it would be a bad exercise of the dis¬ 
cretion vested in the Court under S. 42, 
Specific Relief Act, were we to uphold 
against the transferees of Aberjan the 
declaration which has been given as to 
the towliatnamas. So far as this part 
of the case is concerned, I am of opinion 
that the plaintiff’s suit fails as against 
the transferees, it being quite unneces¬ 
sary, in my opinion, to discuss in their 
presence, the validity or otherwise of 
the deeds of 1876, 1880 and 1908 or any 
of them. This disposes of Appeal No. 
187 where the appellants are all trans¬ 
ferees from Aberjan. The appeal mu9t 
be allowed and the decree of the Sub¬ 
ordinate Judge varied by deleting the 
first of the two declarations which it 
contains namely that the towliatnamas 
of 21st June 1880 and llth November 
1908 were valid and operative and crea¬ 
ted a valid wakf of the properties there¬ 
in mentioned. 

In appeal No. 196 the appellants are 
Aberjan and Shaikh Badruddin. It is 
necessary to consider whether the decla¬ 
ration as to the towliatnamas being 
valid can be maintained against Aber¬ 
jan who it appears, still retains some 
portions of the dedicated properties. 
The question is whether or not the plain¬ 
tiff is able to seek further relief than a 
mere declaration of title. If he is, the 
proviso to S. 42 makes the suit bad. 
Under S. 92, Civil P. C., a suit 
olaiming reliefs of the kind there in 
specified has to be brought with the 
sanction of the Advocate-General and 
in a particular Court. The plaintiff 
in the present suit is not able to seek 
such relief, at all events according 
to his case, which is that Aberjan 
is a mutwalli of the wakf. In Jamahid- 
din v. Mujtaba Hussain (9), where-the 
suit was against certain defendants twp 
of whom were alleged to be mutwallis 
to have it declared that the property 
was wakf, the case of the defendants 
was that the property was their indivi¬ 
dual property. It was held of S. 539 of 
the Code of 1882 that the section pre¬ 
supposes the existence of a trust, that a 
plaintiff applying to the Advocate-Gene¬ 
ral for liberty to institute a suit has to 
satisfy him of the existence of a trust; 
accordin gly that a suit instituted solely 
(9) [1903] 25 All. 69lo^l903) A.W.N. 120. 


for having it declared by the Court thab 
certain property is wakf is not a suit- 
within this section, being in no way a! 
suit for the administration of the wakf' 
property or for the removal of the| 
trustees of that property or for any of ; 
the other purposes referred to in the' 
section. This decision has been followed 
in Khursaidi Begum v. Secy, of State 
(10) and Miran Bux v. Altabux (ll).' It 
is in consonance with Abdul Rahim's 
case (8) supra and may be taken a» 
correct. None of these cases however 
purport to dispense with the necessity 
of compliance with the proviso to S. 42, 
Specific Relief Act. 

In Maulavi Muhammad v. Jagat 
Ballav Ghosc (12), a Division Bench of 
the Patna High Court, in a case on all 
fours with the present case, decided that 
the plaintiff being entitled to conse¬ 
quential relief, was not entitled to sue 
for a mere declaration. Now it is clear 
that the plaintiff, as a member of the 
Mahomedan community or otherwise, 
was not entitled to ask at the date of 
the suit that possession of the wakf 
property be made over to himself. But 
I think that in the present case it is 
idle to contend that the plaintiff was 
unable to olaim any consequential relief 
independently of the reliefs mentioned, 
in S. 92 of the Code. According to his 
case Aberjan had for many years been 
treating the wakf property as her own 
and she was insisting upon her right so 
to do. An injunction to restrain her 
from diverting the wakf property to 
her own use, an order that she should 
make over joint possession with herself 
of what remained in her hands to her 
co-mutwalli Samiruddin, these may be 
given as instances of reliefs which the 
plaintiff upon his own case was not 
unable to- seek. A suit for mere do- 1 
olaration that the wakfs were valid! 
wakfs, brought upon a fixed court-fee' 
payable under Art. 17, Soh. 2, Gourt-fees 
Act, is, in my opinion, incompetent. 

It seems to me that the plaintiff has 
three courses open to him in suoh a case 
as the present. Ho may disregard the 
deoree of 1912 without taking any pro¬ 
ceeding to se t aside, relying UDon 

(10) A. I. R. 1926 Pat. 321=94 1.0. 433=5~P^t. 
539 * 

(H) A. I. R. 1927 ‘Lah. 350=99 I. 0. 756=9 
Lab. Ill, 

(12) A. I. R. 1923 Pat. 475=74 I. 0. 403=2 
Pat. 391. 
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general principles of law and S. 44, 
Evidence Act. Again he may bring a 
suit merely for a declaration that the 
decree is nob binding upon him and that 
he is remitted to his rights as they 
stood before the decree of 1912 was 
pronounced. In the third place, he may 
attack the decree of 1912, seek to re¬ 
open the matters therein dealt with 
claiming such orders from the Court as 
are necessary to undo whatever was 
wrongly done by that decree and to give 
him such relief with reference to the 
subject-matter of the suit as he is en¬ 
titled to. Such a suit, for example, was 
that of Careio v. Johnson (13). Thus in 
the present case, the decree of 5th 
October 1912 gave certain properties to 
Aberjan and certain properties to Karim 
Bux; it gave certain rights of manage¬ 
ment on the i'mosque to Aberjan alone 
and gave her the right to prescribe 
arrangements to take effect after her 
death. The plaintiff in the present suit, 
without in any way contravening the 
provisions of S. 92 of the Code, might 
ask for directions which would undo 
the effect of the decree of 1912 and put 
him in enjoyment of such rights as he 
claims whether personally or as a mem¬ 
ber of the Mabomedan community. In 
the present suit however he seeks to 
adopt a course different from any one 
of the three courses whifth I have men¬ 
tioned. He is not content with a decree 
whioh would merely cancel the decree 
of 1912 so far as it purports to bind 
himself; he wants in addition a mere 
declaration of the validity of the wakf 
deed. This is not, in my judgment, the 
proper way of dealing with the matter 
and this additional declaration must be 
refused. 

In appeal No. 196 therefore I reach 
the same result as in appeal No. 187. 
The appeal succeeds so far as regards 
the first of the two declarations given 
by the Subordinate Judge. 

It remains to consider how far it is 
desirable or proper to deal with the 
other questions which arise in the case. 
In the suit of 1915 the Subordinate 
Judge, though he held the suit to be 
incompetent as regards the prayer for 
recovery of possession of the wakf pro¬ 
perties, proceeded to deal with all the 
issues framed with the result that grave 
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questions arise as to how far this deci¬ 
sion operates as res judicata in subse¬ 
quent litigation. If a plaintiff asks for 
a bare declaration when consequential 
relief can be claimed, and if, after hol¬ 
ding that the suit is incompetent upon 
thi3 ground, the Court proceeds to de¬ 
cide che questions propounded to it by 
the plaintiff, it is apt to find that it has 
given to the plaintiff with one hand 
what it has refused to give him with 
the other. In Tarakant Banerjee v. 
Pudumoni Dassi (14) and Muhammad 
Suleimman v. Birendra (15) the Judicial 
Committee expressed the opinion that in 
appealable cases the Court should, a3 
far as may be practicable, pronounce 
its opinion on all the important points. 
In appeal 196 therefore I think it right 
to indicate my opinion upon certain 
of the questions discussed before us, but 
I desire to make it clear that these ob¬ 
servations are made solely out of defer¬ 
ence to the learned Subordinate Judge 
who has dealt so fully with the case 
and out of deference to the opinion of 
the Judicial Committee to which I have 
referred. They are not intended as 
decisions operating as estoppel between 
the parties. 

In the first place I am of opinion that 
the deed of 1876 was a valid one and 
that the deed of 1880 was in essence 
a mere affirmation of the previous deed 
and good as such. Both as to Jummons 
wakf and Umar Ali’s wakf of 1908 I 
accept the conclusion of the Subor¬ 
dinate Judge as to their validity. They 
satisfy the test laid down in Balia Mai 
v. Ata Ulla Khan (16). 

Secondly upon the question whether 
the suit of 1915 operates as res judicata 
on the question of the validity of wakf, 
I am opinion that the plaintiff was not 
bound by it as being a decision between 
co-defendants. I am further of opinion 
that the position of Samiruddin was 
that having been one of the colluding 
parties to the 1912 litigation He, in 
1915, set up a false story about bis 
lunacy because he wanted to rav ^ 6 
his previous course of conduct. Ibe 
Subordinate Judge did not think that 
this part of the case was competent to 

(14) [1966] 10 M. I. A. 476=5 W. B. 63=*1 
'. Suther 631=2 Bar. 184 (P.C-)- 

(15) A. I. B. 1922 P. 0. 405=74 I. O. 906 -50 

' t a 247=50 Cal. 243 (P. O.). 

(16 ) a'. I.’ B. 1927 P. O. 191=103 I. C. 518-54 

I. A. 372 (P. 0.). 


(13) [1805] 2 S. C. H. * L. B. F. 280. 
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any plaintiff in view of S. 92 of the 
Code. It does not seem to be that he 
was litigating bona fide in the'interests 
of the trust. So far as regards the four 
plaintiffs who sued as members of the 
the congregation, in view of the fact 
that no order was obtained making 
them representatives under 0.1, R. 8 
or the fact that the Court held that no 
one of the plaintiffs could on this part 
of the case maintain the suit by reason 
of S. 92 of the Code, it cannot in my 
opinion, be contended that the Court 
treated these plaintiffs as in fact re¬ 
presentative plaintiffs or informally 
sanctioned their conduct in claiming to 
represent other people. I am not there¬ 
fore prepared to hold that the decree 
of 1915 estops the plaintiff from bringing 
the present suit with reference to the 
wakfnamas. 

In the third place it seems to me 
reasonably plain that the appointment 
by Umar Ali of the plaintiff as mutwaili 
in succession to Aberjan or Samiruddin 
was altogether bad. Umar AH had no 
power under the Muhomedan law or 
under his father's deed to appoint any* 
one as a remote*mutwaili. As regards 
Jummon Mistris wakf the plaintiff’s 
case must stand or fall as a suit on 
behalf of the Muhomedan public. 
Hindu debuttars and Mobamedan wakfs 
are not, I am inclined to think, on 
the same footing and t I doubt 
whether the fact that the plaintiff is 
a member of the family of the founder 
has, in the case of a Mahomedan, any 
bearing upon his right to bring auoh a 
suit as the present. 

With these explanations, I would 
allow these appeals so far only as re¬ 
gards the declaration that the towli - 
atnamas dated 21st June 1880, and 11th 
November 1908, were valid and opera* 
tive and created a valid wakf of the 
property therein mentioned. This de¬ 
claration must be set aside as against 
the appellants. I think there should 
he no order as to the costs of these 
appeals. 

Mukerji, J. I entirely-agree. 

V.b./r.k. Order accordingly* 1 
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B. B. Ghose and S. K. Ghose, JJ. 

Sudhinkumar Pa! and others —Plain¬ 
tiffs—Appellants. 


Asrjar and others —Defendants—Res¬ 
pondents. 

Appeals Nos. I43G to 1492 of 1926, 
. Decided on 29th August 1929, from ap¬ 
pellate decree of Sub-Judge, 24-Par- 
ganas, D/- 27th March 1925. 

(a) Bengal Embankment Act (1882), S. 86 
—Civil Court cannot question apportionment 
of cesses by Collector. 


The apportionment of the cesses due ouder 
the Act between the zimtndar, the owner of 
the estate, aad the tenure«holder made by the 
Collector cauaot be questioned by the civil 
Court. [P 793 C %\ 

(bj Bengal Embankment Act (1882), S. 74, 
Proviso—It includes not only persons hold¬ 
ing interest subordinate to, but also trans¬ 
feree from, defaulter. 

The proviso refers not only to persons hold¬ 
ing an interest subordinate to that of the 
defaulter, but.also a transferee from the defaul¬ 
ter. The word “from” is wider than the word 
1 under” and there is no reason why the word¬ 
ing “from the defaulter” should be restricted 
only to mean as “under the defaulter." 

[P 799 C ll' 

(c) Bengal Embankment Act (1882), S«. 59 , 
68 and 74—Tenure split up at instance of 
zamindar—Collector on zemindar's repre¬ 
sentation that there was only one tenure mak¬ 
ing apportionment of embankment charges 
on that basis—Zamindars cannot bring 
to sale all tenures by taking proceedings- 
against holders of one tenure under S. 74 

Ono tenure was split up at the instanca’of 
the zamindars into several smaller tenures 
They represented to the Colleofcor that there 
was only one tenure and tho Collector made 
an apportionment of the embankment charges 
on that basis. A suit was filed against odj 
tenure-holder for sale of all tenures on dof iuU 
of paymont of charges. 

Held : that under the circumstances tha 
zamindars had no right to bring all the several 
tenures to sale, by taking proceedings against 
tho holder of one of tho tenures uuder S. 74 
and afioct the interest of all other tenure-hol¬ 
ders, who hold lands comprising different 
tenures on tho parent tenure being split up into 
several other tenures. The whole proceedings 
before the Collector would amount to a nullitv 
to far as the holders of the newly created 
tenures were concerned. [P 799 Cl) 

Brajalal Chakravarti, Pyarilal Chat - 
terji and Krishnalal Banerji—tor Ap. 
pellants. v 

■ Saratchandra Basak and Diptendra- 
mohan Ghose— for Respondents. 

Ramendramohan Majumdar for Biraj- 
mohan Majumdar—lot Dy. Registrar. 

B. B. Ghose, J. Those appeals arise* 
out of several suits brought by different- 
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persons for declaration of their right to 
and recovery of possession of certain 
lands, on the ground that these lands 
appertained to their several tenures 
under defendants 1 to 4, who are the 
zamindars with regard to the property 
in question. A mourasi mokarrari tenure 
of cO bighas odd was held by two per¬ 
sons, Ramsebak Biswas and Ramgati 
Biswas, tbe predecessors-in-interest of 
defendants 5 to 9. The tenure was re¬ 
duced to some extent by acquisitions 
being made by the Government for con¬ 
structing embankments. Nothing turns 
upon that fact. The original tenure- 
holders subsequently sold specific plots 
of land to the plaintiffs in the different 
suits, out of which the appeals before 
us have arisen. The zamindar land¬ 
lords recognized these different sales 
and constituted the different plots of 
land so sold into different tenures bear¬ 
ing separate shares of the original rent. 
Subsequently it appears that there were 
dues under the Bengal Embankment Act 
•“ (Beng. 2 of 1882) which had to be real- 
T ized from the estate and, according to 
~ the provisions of Ss. 59 and 68 of that 
Set, the Collector had to apportion the 
v cesses due under the Act between the 
zamindar, the owner of the estate, and 
the tenure-holder. What was done ap¬ 
parently was that the names of the hol¬ 
ders of the original tenure, viz. Ram¬ 
sebak and Ramgati, were only given to 
the Collector who made a certain allot¬ 
ment as payable by those tenure-holders. 
Defendants 5 to 7 allowed their share 
of the embankment charges to fall into 
arrears and the zamindars thereupon 
proceeded to sell the entire original 
tenure under the provisions of the Em¬ 
bankment Act. The sale was held on 
17th June 1915, and the tenure, as des¬ 
cribed by the zamindar landlords, stated 
to comprise the original lands in the 
possession of the heirs of Ramsebak and 
Ramgati, was sold and purchased by 
defendant 10. The plaintiffs however 
remained in possession of their different 
allotments and defendant 10 tried to 
obtain possession of those lands on the 
strength of hi3 auction-purchase. There 
was a struggle between the parties and 
the inevitable proceedings under S. 145, 
Criminal P. C., were launched. The 
Magistrate attached the disputed pro¬ 
perties under the provisions of S. 146, 
Criminal P. C., by his order, dated 26th 
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August 1920. Thereupon the plaintiffs 

1921 8 Tb» el M T? Saits in Au8 " 8t 
iy 21 . The Munsif decreed the suits- 

but, on appeal, the Subordinate Judge 

reversed the decision of the Munsif and 

dismissed the suits. The plaintiffs have 

appealed to this Court. 

The learned Subordinate Judge took 
the view that the apportionment made 
by the Collector cannot be questioned 
by the civil Court. That view is quite 
correct, having regard to the provisions 
of S. 86, Embankment Act. The learned 
Subordinate Judge next refers to S. 72 
of the Act and held that under that 
section the embankment cesses are a 
first charge on the tenure. Apparently, 
he misread that section, which only says 
that the embankment charges should be 
a first charge on the estate and that 
section only refers to the amount re¬ 
coverable by the Government only from 
the estate as well as its subordinate 
tenures. The section that refers to the 
right of the zamindars to recover the 
share of the embankment charges pay¬ 
able by tenure-holders under him is 
S. 74 and tbe question is whether the 
lands within the tenures created by the 
zamindars passed under the provisions 
of that section. The learned Subor¬ 
dinate Judge decided the case on the 
supposition that all the provisions of a 
patni sale apply to the sale for reoovery 
of embankment charges. It is quite 
true that by the sale under the Patni 
Regulation, if properly conducted, the 
whole interest in the patni passes and 
it is not necessary to serve notice on 
each of the defaulting proprietors. The 
question, however, is whether all the 
provisions of the Patni Regulation apply 
to such a sale as this, and the most im¬ 
portant thing to consider is the proviso 

to S. 74, which runs thus : 

" Provided that the right or interest of any 
person holding from the defaulter shall not be 
affected by any sale held under these provi¬ 
sions." 

There is no question that the plain¬ 
tiffs are persons whose interest is held 
from the defaulters and, if that is so, 
then their interest would not pass by a 
sale under S. 74 of the Act. It is con-i 
tended' by Dr. Basak, on behalf of -the 
respondent, that that proviso refers only 
to persons holding an interest subor¬ 
dinate to that of the defaulter; or in 
other words, he asks us to road the 
words "from the defaulter" as under 
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the defaulter." I do not see any reason 
for restricting the interpretation of the 
word in that way. The word “from” 
is wider than the word “under" and I 
do not find any reason why a transferee 
from the defaulter should not fall within 
that proviso. There is however a fur¬ 
ther important point in this case which 
has been lost sight of by both the Courts 
below. The Collector is to apportion 
the embankment charges between the 
zamindars and the holders of tenures 
under him. It is true that there was 
originally one tenure of 80 bighas under 
the zamindars in this case. But it ap¬ 
pears that this one tenure was split up 
at the instance of the zamindars into 
several smaller tenures. If the zamin¬ 
dars represented to the Collector that 
there was only one tenure and the Col¬ 
lector made an apportionment on that 
basis, the zamindars have no right to 
jbrmg all the several tenures to sale by 
taking proceedings against the holders 
of one of the tenures under S. 74, Em¬ 
bankment Act, and affect the interests 
jOf all the other tenure-holders, who 
,faold lands comprising different tenures, 
on the parent tenure being split up into 
several other tenures. The whole pro¬ 
ceedings before the Collector would 
amount to a nullity, so far as the bol- 
jders of the newly created tenures are 
I concerned. ’ When the zamindars repre¬ 
sented to the Collector that there was 
only one tenure to be dealt with in 
making the apportionment, no doubt 
notices must have been served upon the 
owners or their representatives of the 
original tenure and they would be bound 
by the apportionment made by the Col¬ 
lector and the lands which they held 
must be held to have passed by the sale. 
But this sale cannot affect the interests 
•of the plaintiffs, because the zamindars 
had themselves created several tenures 
in the place of one original tenure. 

I he learned Subordinate Judge lays 
great stress upon the fact that no kharij 
fee was paid to the zamindars and there¬ 
fore the transfer was. not according to 
law. I confess I fail to understand this 
ri® w :. .^ h ® zamindars may make a 
kharij, that is, register the name of 
a purchaser in their . books, without 
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no transfer according to law, as no fee 
was paid by the purchaser. As the 
documents were registered, the register- 
log officer must have demanded the usual 
statutory fee. There is one important 
fact, which the Munsif has noticed in 
his judgment, which shows that there 
was a separation of the lands purchased 
by the plaintiffs at the instance of the 
zamindars, as he says in deciding Issue 
10, amongst other things, that when 
the landlords applied to the Collector 
for ateps to realize embankment cesses 
from the defaulter, on that very day 
they filed a suit to recover arrears of 
rent from the holders of a separated 
tenancy. That shows beyond all con¬ 
troversy that the landlords did split up 
the original tenure into several distinct 
tenures. On this ground the appeals 
must be allowed, the judgment and 
decree of the Subordinate Judge set* 
aside and those of the Uunsif restferefr 

w c h £-° S 5? iQ both fche Courts. g O 
S. K. Ghose, J.—I agree. 3 £ 

B.v./r.k. Appeals 5 

* A. I. R. 1930 Calcutta#*~ J 
Guha, J. 5 £ ~ 

Tara,Jtinkar-Chanda and anotlcir-C '> 
Plaintiffs—Appellants. 2 • 

v. * 

Rastk Chandra Mahajan and another 
—.Defendants—Kespondents. 

AV 1 ^noi 925 , ° f 1928 ’ Decidad 

n?Adrn ay n 93 ^ 0, T f I 0m a PP elIate decree 

25th April ms g8 ' ChitU eong. Dl- 

The first essential and tho main factor to be 
taken into consideration in a eaBe of malicious 
proseoution is that the plaintiff must have 
been prossonted by the defendant and that 

«U m7 a8 i >r09 ' ,CUtion whioh would sustain a 
® f ° r da mages as made in the suit, and 
ugh no doubt that the proseoutioniexists 

the nro/rl? oha ,f 80 i<J mada *»'ore tr* nal! 

t h MK 08e0 2 t,0n i. the aot of prosecutor 

which renders him liable to be oast in dam?' 

and V probabli° ,OUB a ° d Dot based 0D rea »°n*ble 
na P r °b&ble cause, commences when tk* • 

bets ,a jar jus 


, sneir. books, without made on .Inale e° n “Charge 

* d ®“ an dmg any fee at all. . But the next One allegation on onWct" °/ °. ccurron «— 
*S n Whi6h the J° arned Subor- ' be not 
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of circumstances cannot be found to be mali¬ 
cious at all, scill an action for malicious pro¬ 
secution will lie: 28 Bom. 220, Rel . on; (English 
cases considered). [P 801 C 2] 

(c) Malicious prosecution—Question whe¬ 
ther prosecution was such as to be founda¬ 
tion for damages is a question to be deter¬ 
mined on facts and on circumstances of 
particular case. 

The question whether there wa9 a prosecu¬ 
tion as could be the foundation for a claim 
for damages for malicious prosecutiou is a 
question to bo determined on the particular 
facts and circumstances of a case. [P SOI C 2] 

Tarakeshwar Pal Choiodhury, Her- 
arnba Chandra Guha and Tiara Krishna 
Pramdnik —for Appellants. 

Ramdayal Dey and Narendra Kumar 
Das —for Respondents. 

Judgment.—This is an appeal by the 
plaintiffs in a suit for damages for mali¬ 
cious prosecution. The facts of the case 
are with sufficient clearness set out in 
the judgment of the trial Court and have 
been summarized by the Court of appeal 
below. The Courts below have directed 
themselves rightly as to the essentials 
in an action for damages for malicious 
prosecution. 

The first essential and the main factor 
to be taken into consideration in a case 
of this description is that plaintiff was 
prosecuted by the defendant. Was there 
a prosecution which would sustain a 
■ claim for damages as made in the suit ? 
On this part of the case the learned 
District Judge has adverted to the facts 
about which there is no doubt or dis¬ 
pute : defendant 1 at the direction 
of defendant 2 lodged an information to 
the police charging plaintiffs and de¬ 
fendant 3 with theft. The allegations 
made were enquired into, tho plaintiffs 
being examined by Police Officers. The 
Circle Officer reported the case to be 
false, and the Deputy Superintendent of 
Police reported the same as mistake of 
fact. 

The information to the .police appears 
to have been lodged on 5th September 
and oq 19th September 1923 the date on 
which the District Magistrate ordered 
the information to be entered as mistake 
of fact defendant 1 filed a petition of 
objection against the non-submission by 
the police of oharge sheet under S. 379 
and S. 342. I. P. C. f with a prayer 
either that the police be directed to 
submit a charge-sheet or that the com¬ 
plainant be allowed to prove his case. 
The petition to the District Magistrate 
-which has been read to me in its en- 
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tirety reiterated the charges made ir*- 
the information to the police and the- 
Magistrate in disposing of the same, re¬ 
corded the following order: ‘‘The com¬ 
plainant declined to be examined. Dis¬ 
missed under S. 203. S. 379 mistake of 
fact." In support of the appellant’s con¬ 
tention before me that in view of the 
materials on the record, regard being 
specially had to what has been set out 
above there was prosecution in the pre¬ 
sent case. 

It has been urged that there hav¬ 
ing been an information to the police ac¬ 
cusing the plaintiffs of theft and evi- 
dence having been produced before the- 
police to prove the case of theft and a. 
petition having been filed before the- 
Magistrate reiterating the charge of 
theft, defendants 1 and 2 should be held 
to have prosecuted the charge against- 
the plaintiffs. Reliance has been placed 
on behalf of the appellants to the deci¬ 
sions in Bishun Pergash Narayan Singh 
v. Pliulman Singh (l), Satya Neranjan 
Chakravarti v. Sarajubala Debi (2), 
Jogendra Nath v. Emperor (3), Rabindra 
Nath Das v. Jogendra Chandra (4) and 
Ahmedbhai v. Fremji Edulji (5), in sup¬ 
port of the position that on the facts 
and in the circumstances of the present 
case there was prosecution as contemp¬ 
lated by law, and that the plaintiSs 
were prosecuted by defendants 1 and 2. 
The learnd advooates appearing for the* 
respondents on the other hand stre¬ 
nuously argued that the facts of the- 
case do not lead to the conclusion that- 
there was a prosecution and that de¬ 
fendants 1 and 2 had not proseouted the- 
plaintiffs. The learned advooates for 
the respondents have argued that the- 
decision relied upon by the other side 
do not apply to the facts of the present 
case, and that the preponderance of 
authority is in favour of their conten¬ 
tion. They have relied on ^/decisions 
in De Rozario v. Gu'ab Chand (6). Qolap 
Jan v. Bholanath Kheitry (7 ),.Nagendra 
Nath v. Basanta Das (8) and Ishurt v 
Muhammad Eadi (9), in support of theu 

(1) [1915] 27 I. O. 449. 

( J) A. I. R- 1930 P. Q. 13. 

?; c«»«i *> g-oireS-M 

J 5 j r 190*4] 23 Bom. 2*26=5 Bom. L. B. 940. 

® 37 Cal. 353=61. 0. 877. 

Si*• w - »■ 
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position that there was no such prose¬ 
cution in the case as could entitle the 
plaintiffs to recover damages for a mali¬ 
cious prosecution. On a consideration 
of the decisions of Courts placed before 
me, it appears to me that the rule of 
practical application deducible from 
them is that the question whether there 
was such prosecution as could be the 
foundation for a claim for damages for 
malicious prosecution, and the further 
question whether the plaintiff in an 
action for damages for malicious pro¬ 
secution was prosecuted by the defen¬ 
dant, are questions to be determined on 
the particular facts and circumstances of 
a case. There is no doubt as to the 
proposition that a prosecution exists 
when a criminal charge is made before 
a tribunal : Bishnu Narain Singh v. 
Phulman Singh (l), Nagendra Nath Ray 
v. Basanta Das Bairagya (8). The pro¬ 
secution, i.e., the aot of the prosecutor 
which renders him liable to be cast in 
damages, viz., malicious and not based 
on reasonable and probable cause, com' 
mences when the prosecutor has taken 
the initial step : Bishun Prasad Nara. 
yan Singh v. Phulman Singh (l). In the 
present case, on the facts found by the 
lower Courts, there is ample justifica¬ 
tion for the view taken by the lower 
Court ; and irrespective of the com¬ 
plaint? or the information to the police 
that there was a prosecution in the pre¬ 
sent case, and the plaintiffs were prose¬ 
cuted by defondants 1 and 2 in the suit. 

After the disposal of the main head 
so far as the factors determining the 
question of maintainability of a suit for 
damages for malicious prosecution were 
concerned in the manner aforesaid, it is 
necessary to discuss the other essentials 
xvhich must co-exist in order to sustain 
such an action. That the prosecution 
terminated in favour of the plaintiffs 
there can be no doubt the Magistrate's 
order on 19th September 1923, was one 
of dismissal of the complainant's case 
and as such was a determination of the 
prosecution in favour of the plaintiffs. 
That the prosecution, so far as the 
oharge of theft was concerned, was 
without any reasonable and probable 
cause, has been concurrently found by 
the Courts below and that question 
therefore is not open for discussion in 
this appeal. The same remark applies 
to the establishment of the facts of 
1930 0/101 


malice on the part of defendants 1 and 2 
in the suit. On the question of damages 
although the learned District Judge in 
the Court of appeal below has differed 
from the trial C:urt in material parti¬ 
culars. the learned Judge has held that 
there was inconvenience suffered by the 
plaintiffs and the plaintiffs might be 
entitled to get nominal damages only. 
The learned advocate for the plaintiffs- 
appellants has represented to me that 
his clients would be satisfied with 
□omiual damages. 

Oqq other aspect of the case how¬ 
ever, which has been dealt with by the 
learned Judge in the Court below under 
the head of malice and want of reason¬ 
able and probable cause and upon which 
his decision is against the plaintiffs, re¬ 
mains to be considered. The question 
decided against the plaintiffs, and the 
question that has been raised in this 
appeal by plaintiffs, relate to this: that 
there having been one single prosecu¬ 
tion upon a single succession of occur¬ 
rence if one of allegations, namely the 
allegation of assault was not malicious, 
the prosecution based upon a single set 
of circumstances could not be found to 
be malicious at all. The point as deci-i 
ded by the learned Judge is in my judg¬ 
ment well settled by authority in favour 
of the plaintiffs-appellauts. 

So far as Courts in England are con¬ 
cerned it is taken to be settled that if a 
man were prosecuted ou a charge which 
was divisible in its nature, and con¬ 
tained several parts, and absence of 
reasonable and probable cause was 
shown for one part of the charge he was 
entitled to succeed even though it ap¬ 
peared that as to the other part or 
parts of the charge, reasonable and 
probable cause existed: see Clerk and 
Lindsell, Law of Torts, 7th Edn., p. 651. 
In India the position has been correctly 
indicated by the Bombay High Court in 
Ahmedbhai v. Framji Edulji (5), whore 
the learned Judges, following the deci¬ 
sions in Reed v. Taylor (10), and Ellis 
v. Abrahains (II) laid down the rule that 
where charges are made before a Magis¬ 
trate, for some of which there is, while 
for others there is not, a reasonable and 
probable cause, an action for malioious 
proseoution will lie. The present case 
is to my mind stronger than the one 

(10) [1812] 4 Taunt 616: -- 

(11) [1846] 8 Q. B. 703=15 L. J, Q. B. 221. 
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decided by the learned Judge of the 
Bombay High Court and the learned 
District Judge's decision on this aspect 
of the case cannot therefore be sup¬ 
ported and must be overruled. 

In view of the conclusions I have 
come to, the decree of the lower Court 
must be set aside. The plaintiffs’ suit 
must be decreed and their claim for 
damages for malicious prosecution al¬ 
lowed. The plaintiffs will be allowed 
only nominal damages as against defen¬ 
dants 1 and 2, who are both liable for 
the same, the amount of such damages 
being fixed at Rs. 10 only. 

Defendants-respondents 1 and 2 will 
pay the plaintiff’s costs in all the Courts. 

V.B./R.K, Appeal allowed. 

* A. I. R. 1930 Calcutta 802 

Cuming, J. 

Asoke Prasanna Bal —Petitioner. 

v. 

'Emperor —Opposite Party. 

Criminal Revn. No. 1429 of 1929, 
Decided on 20th January 1930, against 
order of Dy. Mag., Mymensingh, D/- 
31st August 1929. 

(a) Criminal P. C., S. 162 — Magistrate 
can make use of general diary to corroborate 
case of complainant. 

Thara is nothing impropar in a Magistrate 
making use of the general diary for the pur¬ 
pose of corroborating the case of the complain¬ 
ant and showing that the complainant made 
the same remarks at the time of recording the 
diary as ho did in the Court. [P 802 O 2] 

5^ (b) Criminal P. C., S. 106—“Offence in¬ 
volving breach of peace”—Meaning ex¬ 
plained. 

Tho expression “offences involving a breach 
of tho peace” means offences in whioh a breach 
of the peace is an ingredient and not offences 
provoking or likely to load to a broach of the 
peace: 43 Bom. 554; 33 All. 771 and 30 Cal. 366, 
Rej. [P 803 C 1] 

B. C. Chatterjee and Birendra Kumar 
De —for Petitioner. 

G. Gupta and Bireswar Chatterjee— 
for.the Crown. 

Judgment. —The petitioner in this 
case has been sentenced to pay a fine of 
Rs. 25 ‘under S. 504, I.P.C., and further 
to give security for his good behaviour 
under S. 106, Criminal P. C. The case 
against him was briefly that he filthily 
abused the complainant in such a way 
that the complainant was likely to lose 
control of himself and to commit a 
breach of the peace. 

The Rule has been granted on grounds 
Nos. 3, 4 and 5 of the petition to this 
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Court. The first ground urged by Mr. 
Chatterji is that the general diary 
entry, Ex. I, is not admissible for the 
purpose of proving the falsity of the 
defence case and it cannot legally be 
used in evidence to disprove the defence 
and the learned Magistrate was wrong 
in using the said entry, Ex. I, against 
the petitioner. As a matter of fact the 
learned Magistrate has used the general 
diary entry, Ex. I, for the purpose of 
corroborating the case of the complain- 
ant and showing that the complainant 
made the same remark then as he does 
now in Court and that there is no differ, 
ence in his cases. There is nothing im- 
proper in the use that the learned 
Magistrate has made of the entry. 

The next ground taken is that the 
Magistrate’rfinding with regard to the 
motive of the petitioner is wholly erro¬ 
neous and the learned Magistrate acted 
under a misapprehension in proceeding 
upon the basis that the petitioner had 
filed his application for removal of Sashi 
Babu from the common managership 
before 1st November 1928. It doe3 ap¬ 
pear that as a matter of fact this appli¬ 
cation was not filed before 1st Novem¬ 
ber 1929. Even however if the Magis¬ 
trate was wrong on this question of 
motive, there still remains the positive 
evidence of witnesses that abusive lan¬ 
guage was used; the question of proba¬ 
bility or improbability of the petitioner's 
losing temper at the sight of the com¬ 
plainant is not really so material when 
we have positive evidence that he had 
actually used the abusive language. 

The last ground taken by Mr. Chat¬ 
terji has more substance in it, namely 
that the order under S. 106, Criminal 
P. C-, passed in the present case is bad 
in law. Mr. Chatterji argues that a 
breach'of the peace is not a necessary 
ingredient of an offence under S. 504, 
I.P.C. The only portion of S. 106, Cri¬ 
minal P. C., under which the present 
offence could come is “other offence in¬ 
volving a breach of the peace, an 
S. 504, I.P.C., does not necessarily in¬ 
volve a breach of the peace. I think 
this contention is correct. There is no 
doubt that the decision in the oaso of 
Emperor v. Sped Yacoob (1) supports the 
case of the opposite party as also the 
decision in the case of Emperor 
(1) [1919] 43 Bom. 554=20 Or.L.J. 548=51 
•1.0. 783. 
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Uanik Bai (2). These words “offence 
involving a breach of fche peace” were 
considered and construed in fche case of 
Arun Savianta v. Emperor (3) where ife 
was held that fche expression “offences 
involving a breach of fche peace” means 
offences in which a breach of fche peace 
is an ingredient and not offences pro¬ 
voking or likely to lead to a breach of 
ohe peace. No doubt fche learned Judges 
in fchafc decision were considering fche 
meaning of fche words “offences involv¬ 
ing a breach of the peace” as used in 
S. 110, Criminal P. C., Cl. (e). Bufc I 
see no reason why any different mean¬ 
ing should be placed on identically fche 
same words in S. 106, Criminal P. C., 
to what has been placed upon fchem in 
S. 110, Cl. (e), Criminal P. C. The order 
therefore binding over the petitioner is 
apparently bad in law and must be set 
aside. It is accordingly sefc aside and 
with this modification fche Rule is dis¬ 
charged. 

v.B./r.K. _ Rul e discha r ged . 

(2) [1911] 3$ AH. 771=12 Cr.L.J. 805=11 
I.C. 589. 

(3) [1903] 30 Cal. 366. 
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Rankin, C.J., and C. C. Ghose, J. 

Baidyanath Sein —Appellant. 

v. 

Bajendranath Sein and others —Res¬ 
pondents. 

Appeal No. 9 of 1930, Decided on 
19th June 1930, from original order of 
Doit-Williams, J* D/- 15fch January 
1930. 

(a) Succession Act (39 of 1925), S. 222- 
Mere exhibition of bad temper and levelling 
foolish charges against testator's nominee 
cannot preclude him from becoming ex¬ 
ecutor. 

A mero exhibition of bad temper and level¬ 
ling foolish oharges against the man whom 
the testator has appointed ought not to bo 
allowod to prevent the testator's nominee from 
becoming tho oxooutor in the ordinary way. 
If, after he has taken ohargo of the estate, it 
oan be shown that ho is in any way causing 
waste to the estate, no doubt tho parties will 
have ample remedy. [P 804 0 1] 

(b) Letter. Patent (Calcutta), Cl. 15 — 
Order refuting to di.charge receiver ap¬ 
pointed in suit for partition on basi. of in¬ 
testacy subsequent to grant of probate to 
executor is judgment and so appealable 
under Letters Patent. 

An order refusing to disobargo a receiver 
appointed in a suit for partition brought on 
tho basis of inteaiaoy, after grant of lottora of 
administration or probate to an oxeoutor, is a 
judgmoat under Letters Patent and there is a 
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right of appeal 3gainst it under Letters Patent. 

[P 804 C 1] 

Rankin, C. J.—In my opinion this 
appeal must be allowed. It appears 
that the testator died on 14th Decem¬ 
ber 1923. He left a w jjl dated 11th 
October 1928 appointing his son the 
present appellant to be the executor to> 
his estate. Various people entered 
caveats and on 16th January 1929 be¬ 
fore the testator had been dead more 
than a month, certain of his grandsons 
started a suit for partition of the es¬ 
tate left by him on the basis that the 
grandfather had died intestate. On 
that footing, and at that time, the Offi¬ 
cial Receiver was appointed the re¬ 
ceiver. The main charges at that time 
against the present appellant were that* 
he was collecting the moveables, that 
he was insisting upon collecting papers 
and doing the very things which he 
was bound and entitled to do if, in fact, 
he was the executor. Still caveats 
were entered by the grandsons and, on 
24th January 1929, in this partition 
suit, on the basis of intestacy, a re¬ 
ceiver was appointed. The matters 
went on and on 21st November 1929, 
an order was made that probate should 
issue to the present appellant as ex¬ 
ecutor of his father’s will. That order 
having been made on 21st November 
the executor found that he had no 
money wherewith to pay the probate 
duty or anything else and on 16th 
December 1929, he brought the present 
application humbly submitting that, 
as his father had appointed him ex- 
eoutor, he should be allowed to begin to 
act as such. For reasons which do nob 
appeal to mo at all the learned Judge 
has refused to make the necessary order, 
and the only grounds that can be seen 
from the affidavits are a repetition of 
the various charges which are ludicrous 
on the basis that this man is, in fact, 
the executor. The charges are that ho 
wrongfully and fraudulently took pos¬ 
session of the properties of the testator 
the very thing which it was his duty 
to do that he is maintaining such 
wrongful possession and retaining tho 
income of the estate and so on and so 
forth. It appears to me that the resb 
of the family may be very muoh chag¬ 
rined at this parbionlar person being 
put in oharge of the testator’s properties 
by the testator's will ; but a mero 
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exhibition of bad temper and levelling 
foolish charges against the man whom 
the father has appointed ought not to 
be allowed to prevent the father’s 
nominee from becoming the executor in 
the ordinary way. If, after he has 
taken charge of the estate, it can be 
shown that he is in any way causing 
waste to the estate no doubt the parties 
will have ample remedy. There seems 
to be nothing however against the ex¬ 
ecutor. In my opinion, this appeal must 
be allowed and the Receiver must be 
discharged. The receiver must pass 
his accounts and make over possession 
of the property to the appellant forth¬ 
with. 

As regards the question whether 
there is a right of appeal under the 
Letters Patent from an order refusing 
to discharge a receiver in the circum¬ 
stances stated, I have no doubt at all 
that there is such a right of appeal and 
that such an order is a judgment under 
the Letters Patent. 

Both sets of respondents will be per¬ 
sonally liable to pay the costs of the 
appellant in this appeal as well as be¬ 
fore the learned Judge. 

C. C. Ghose, J.—I agree. 

V.B./r.K. Appeal allowed. 
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Rankin, C. J., and Pattkrson, J. 
Mathuranath Ray Judg¬ 

ment-debtor 1—Appellant. 


v. 

Janakinath Ray Chaudhuri and 
ethers— Decree-holder—Respondents. 

Appeal No. 3 of 1929, Decided on 
29th August 1929, from original order 
of Sub-Judge, Mymensingh, D/- 17th 

September 1928. „ 

(a) Civil P. C. (1908), O. 21, R. 11-Copy 
not of whole decree but only ordering part 
of it it required. 

For tho purpose of executing a dsoroe, there 
is no necessity for taking a copy of the whole 
decree. All that is necessary is the ordering 
of portion of the decree : 16 C. VK. JV. 788 q ^ 

(b) Civil P. C. (1908), S. 35 - Decree- 
holder asked by ex parte order to file copy 

of voluminous decree, not resisting order- 
judgment-debtor. partly responsible for 
putting cost on decree-holder for obtaining 

copy of decree, as they had not paid even 
After five year, what they were ordered to 
pay at date of decree—Some fault with 
Court a. copy of whole decree unnecessary 
for execution—Costs were equally divided 


between decree-holder and judgment- 
debtors. 


A decree-holder was asked by an ex parte 
order to file a copy of a very voluminous 
decree requiring great costs of copying when 
be wanted to execute it. He did not resist the 
order nor did the judgment-debtors. Judg¬ 
ment-debtors were partly responsible for this 
cost on tho deeree-bolder because they had 
not paid the decretal amount up to the time of 
execution while they wore asked to do so im¬ 
mediately by the decree. Also tho Court was 
at fault to some extent in asking for a full 
copy of the decree, while only the ordering of 
part of it was required. 

Held : that under the ciroumstances the 
parties should bo made to pay this cost in 
equal shares. [P 806 0 1] 

S. C. Bose and Bhupendrachandra 
Guha—ior Appellant. 

Nareslichandra Sen Gupta and Bama- 
prasanna Sen Gupta — for Judgment- 
debtor 2. 

Ramcndrachandra Ray—lor Decree- 
holder. 


Rankin, C. J. — In this case, the 
plaintiff brought a partition suit and, 
after certain terms of settlement had 
been arrived at, obtained a final decree. 
This final decree was to the effect that 
the possession, delivered over to each 
of the parties after making separate 
allotments of the moveables and im¬ 
movables according to a certain award, 
be declared a3 the final delivery of 
possession to tho parties and that the 
parties do respectively bear all kinds of 
costs incurred in the suit up to 30th 
June 1923 : that the value of the stamp 
to the extent of Rs. 5,013-12-0 for the 
preparation of the decree, which the 
plaintiff had put in, be borne by the 
plaintiff to the extent of his share, 
namely Rs. 1,641-4-0, and of the balance 
Rs. 1,671-4-0 be borne by each of the 
defendants 1 and 2 respectively. That 
decree was made in 1923 and it appears 
that certain execution proceedings were 
taken in 1926. Until August 192b, 
neither defendant 1 nor defendant J 
put in his share of the decretal amount 
which he should have done in 192?. 
The plaintiff accordingly took steps in 
execution and the first thing we find is 
an ex parte order made by the Subordi¬ 
nate Judge, by which the decree-holder 
was to file a copy of the decree within 
three weeks. The terms of the settle- 
ment, which were embodied in the 
decree, were indeed extraordinarily 
lengthy, as appears from the fact that 
the charge for taking only a copy ol 
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the decree amounted to Rs. 4,118 and 
also from the fact that the decree- 
holder was ordered to supply a big tin 
box, for holding the copy of the decree, 
to the office of the Court and it is be¬ 
yond my conception how the decree- 
holder could be asked to hie a copy of 
such a voluminous decree, within such a 
short period of three weeks and when, 
as we are informed, the office of the 
Court had been busy in making a copy 
of this decree for a considerable portion 
of the previous two years. 

It appears that, in 1926, the decree- 
hold sr filed an application in execution 
and the Court tbeg made an order that 
a copy of this decree be made. Time 
after time having been given by way of 
adjournments, the execution case was 
finally struck off. As I have pointed 
out, for the purpose of executing the 
decree, there was no necessity whatso¬ 
ever for taking a copy of the whole 
decree. All that was necessary was 
the ordering portion of the decree, 
which is contained in a few lines of the 
present paper-book, which I have al¬ 
ready cited, about the payment of one- 
third share of Rs. 5,013-12-0, for the 
preparation of the decree. In support 
of this view, our attention has been 
drawn to the provisions of R. 11, 0. 21, 
Civil P. C., and to what was said by 
this Court in the case of Raghubnr 
Doyal Sukul v. Jadunandan Mister (1). 
It was pointed out in that case that an 
order for a copy of the decree was 
wholly needless, because the Court, in 
which the application for execution wa3 
made, was the very Court which had 
made the decree and, if any reference 
to the decree was needed, the original 
could easily have been examined. That 
being the position we have to consider 
what happened upon this extraordi¬ 
narily unfortunate order. The decree- 
holder appears to have asked for time to 
file a copy of the decree on 25th August 
and his prayer was granted. On 30th 
August, judgment-debtor 1 prayed for 
permission to deposit the decretal 
amount with half of the costs of the 
execution case and this was allowed. 

“ As oopy of the deoroe had not yot boon 
filed, no cost of tho copy is allowed at this 
«t#go.” 

But that does not mean that tho cost 
of the oop y was going to be allowed at 

(1) [1011] 13 1. C. 865. 


a further stage and it is also wrong on 
the basis of that order to hold that 
judgment-debtor 1 would no longer 
be liable to pay the cost. On 31st 
August an order was made : 

“ Let tbd amount be credited to tho dooree- 
Inform tho decree-holder accordingly. Do - 
fendant l's due is fully satisfied.” 

That is very ambiguous. But it can¬ 
not be supposed to be a decision upon 
the question which was postponed on a 
previous occasion, as the copy of the 
decree had not then been filed. 

On 10th September judgment-debtor 
2 filed a petition for permission to 
deposit the decretal amount with costs 
in Court. He also objected to pay any¬ 
thing by way of cost for the copy of the 
decree. The petition is before us and 
in that petition he points out that it is 
unnecessary to put in a copy of the 
decree and that the copy is required by 
the decree-holder for his own purposes 
and that, as the decree-holder has not 
yet filed a copy of the decree, there is 
no necessity for ordering payment of 
coot for the copy. Finally, on 11th 
September the decree-holder filed in 
instalments a copy of the decree, that 
is to say, he put in a copy in part and 
be was directed to file copies of other 
parts of the decree. It appeared later 
that the decree had not yet been fully 
copied and the question that has come 
for argument is whether the judgment- 
debtors should be made to pay anything 
for the copy of the decree. As to that, 
the question stands thus : judgment- 
debtor 2 has nob appealed tothi9 Couifc. 
In his case on 10th September he does 
seem to have complained that a copy of 
the decree was wholly unnecessary. 
Judgment-debtor 1 has appealed to this 
Court and I am bound to say that the 
objection that 'he has taken has not 
been based on the ground that the order 
requiring the copy is entirely wrong 
and unnecessary. The plaintiff is in 
this position. In 1926 he had to 
submit to an ex parte order requiring 
him to file a copy of the decree. He 
did not resist though he might have 
resisted the order, possibly because he 
wanted the copy for his own uso at the 
expense of somebody else. The deoree- 
bolder was again ordered to file a oopy 
at the commencement of this proceed¬ 
ing. In the oircumstances one would ex¬ 
pect that the deoree-holder was, by this 
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time, himself unwilling to forgo such an 
expense, because he had been spending 
money in trying to obtain a copy of this 
extraordinary decree. The fact remains 
that judgment-debtor 1 does not really 
challenge that order, judgment-debtor 
2 opposed after a fashion and both 
judgment-debtor 1 and judgment-debtor 
2 are responsible in part for putting 
this cost upon the decree-holder by the 
fact that they have not paid even in 
1928 what they were ordered to pay in 
1923, In the circumstances, we cannot 
we think, omit to say that a part of this 
entirely unnecessary order as to cost of 
the copy is due to the fault of the Court 
and, in the circumstances, it is quite 
clear that, while the plaintiff ought 
not to get the whole of the cost, at the 
instance of the judgment-debtors he 
ought not to be treated on the footing 
that we can disregard the order requir¬ 
ing him to file a copy. If judgment- 
debtor 2 had appealed I think I might 
have been able to do more for him than 
I am disposed to do at the moment. 
But, looking at the matter as it stands, 
I think the best order to make is to 
make these parties pay this cost in 
equal thirds. The order of the Court 
below is therefore varied. The plain¬ 
tiff will be entitled to recover from each 
of the judgment-debtors one-third of 
the cost of the copy of the decree and 
judgment-debtor 1 will be entitled to 
get a refund of two-thirds of the amount 
of cost for the copy of the decree, if it 
is found that he has paid the whole 
amount of cost for the copy of the 
decree. 

I have no doubt that the entry in the 
tabular statement has reference to the 
matter of costs and it is perfectly clear 
that the costs of execution will, in the 
ordinary way, be paid by the judgment- 
debtors. The appellant is entitled to 
realize from the decree-holder respon¬ 
dent the amount of costs which he says, 
he has paid for the preparation of the 
respondent's portion of the paper-book. 
There will be no order for costs in this 
Court. Let the record be sent down at 
once. 

Patterson, J.—I agree. 


B.V./R.Kj 


Order accordingly 
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Lort-Williams, J. 

Buldeo Das Lohia —Plaintiff. 

v. 

Balmukund Brijmohan —Defendant. 
Small Cause Court Suit No. 20260 of 
1927, Decided on 24th June 1929, from 
a Full Bench order of Sm. C. C. Judge. 

(a) Presidency Small Cause Courts Act, 
S. 38—Scope—Though wording in S. 38 is 
wide enough to cover jurisdiction on facts 
also it is limited to questions of law only 
—Judgment such as would not have been 
given by reasonable man—Now trial can be 
granted. 

Though the wording of S. 38 is wide enough 
to cover appellate jurisdiction both on faot and 
on law it ba9 been settled law in India for 
many years that the Court under S. 38 ie 
limited to point of law only and oannot enter¬ 
tain questions of facte or of mixed fact and 
law : 19 Mad . 96; 24 Cal . 455; 21 Mad. 232 and 
40 Mad. 355 (F.B.), Ref. 24 Cal . 455; 27 
Bom 563 and Solomon v. Billon , (1882) Q-Q. B. 
D. 176, Disc. [ P 807 C 2} 

A new trial may however be granted when 
the judgment is one to which no reasonable 
man ought to have come andnot merely because 
the Court to whom the application is made 
takes a different view of the evidence. 

A Full Bench of the Court of ‘Small Causes 
consisting of two Judges granted an application 
for now trial and set aside the order of dis¬ 
missal of suit by the trial Court ordering it 
to bo reheard on ground that fresh evidence 
had been discovered, A further application 
was made to set aside the said order to a Full 
Bench consisting of three Judges who set 
aside the order passed by the Full Benoh con¬ 
sisting of two Judges. 

Held: that the Full Bench consisting of three 
Judges hal acted without jurisdiction inas¬ 
much as It had decided a question of fact 
namely sufficiency of fact entitling the appli¬ 
cant to a new trial, The decision of tho Full 
Banch of two must be taken to have been ac¬ 
cording to law. [P 808 0 2, P 809 C 1] 

(b) Presidency Small Cause Courts Act, 
S. 38—b. 38 allows successive applications 
for new trial but not successive applica¬ 
tions to set aside orders granting or refusing 

new trials. . f . 

Successive applications for new trials may 
be within tho scope of S. 88 but S. 38 does not 
permit successive applications to set aside 
previous orders granting or refusing now 
trials: Great Northern By. Co. ^omp 
(1855) 17 G. B. 180; 22 Cal. 784 and 10 B.L. B. 
355, Expl. [P 809 U lj 

A. K. Roy and N. C. Chatterjee-loT 

Plaintiff. 

/. C. Hazra —for Defendant. 

Judgment—This is an application 

under S. 115, Civil P. C 
inter alia that the Full . Bench 
of the Court of Small Causes in Cal- 
cutta has exercised a jurisdiction nob 

vested in it. 
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The petitioner brought a suit in 
Court for the price of goods sold and deli¬ 
vered. The defence was a denial, and 
the seventh Judge of the Court, Mr. P. 
C. Dutt, dismissed the suit. 

The petitioner then applied for a new 
trial under S. 38, Presidency Small 
Cause Courts Act. 

This application was heard by what 
wa3 called a Pull Bench consisting of 
the Chief Judge and Mr. P. C. Dutt, 
w hen new grounds were added, namely 
that the petitioner had lately dis¬ 
covered fresh evidence to the effect that 
the defendant firm had disposed of the 
goods in suit to a third party, and after 
hearing arguments the Court granted 
the application, set aside the order of 
dismissal, restored the suit and ordered 
it to be heard by Mr. Latifur Rahman, 
Judge, Fourth Bench. 

Thereupon the defendant firm applied 
for a new trial to set aside the said 
order on the ground inter alia' that 
the Full Bench had erred in law in 
setting aside the order of dismissal of 
the trial Court on the mere allegation 
of the petitioner that he had discovered 
fresh evidence without requiring him 
to give particulars or prima facie proof 
of the existence of suoh evidence or to 
produce it before the Court and in find¬ 
ing without proof that such evidence 
was not available at the time of trial. 

A Full Bench consisting of the Chief 
Judge, Mr. N. C. Sen and Mr. P. C. 
Dutt, heard this application ex parte 
and issued a notioe directing the peti¬ 
tioner to produoe documentary proof in 
support of his allegation that he had 
discovered fresh evidence. 

The evidence upon which the peti¬ 
tioner relied was oontained in khata 
books which were in the possession of 
one Wahed Hossain who lived more 
than 200 miles from Calcutta and alleged 
that he was ill, and the petitioner was 
unable to secure his attendance with 
his khata books in spite of the service 
of a subpoena. After several adjourn¬ 
ments, and after dismissing the peti¬ 
tioner’s application for the issue of a 
commission the Judges who expressed 
some doubt as to the genuineness of the 
petitioner’s alleged inability to procure 
the attendance of his witness or pro¬ 
duce the neoessary khata books, set 
aside the order granting a new trial and 


restored the order of the trial Judge 
dismissing the suit. 

According to the petitioner they did 
this on the ground that they thought 
that it was impossible that the evidence 
of the witness Hossain would .be belie¬ 
ved especially as it was sought to exa¬ 
mine him on commission or at any rate 
the possibility was not more one way 
than the other. 

The question which I have to decide 
is whether they had jurisdiction to 
make this order. 

Chapter 6, Presidency Small Cause 
Courts Act, bears the heading "New 
Trials and Appeals.” S. 37 is as follows: 

"3ave as otherwise provided by this chapter 
or by any other enactment for tho time being 
in force evory deoree and order of tho Small 
Cause Court in a suit shall be final and con¬ 
clusive. ” 

Section 38 provides that the Court 
may on the. application of either party 
made within eight days from the date 
of the decree or order in the suit order 
a new trial to be held or alter, set aside 
or reverse the decree or order upon such 
terms as it thinks reasonable and may 
in the meantime stay the proceedings. 
Ss. 39 and 40 provide machinery for re¬ 
moving into the High Court for trial 
suits in which the subject-matter ex¬ 
ceeds in value one thousand rupees. 

Thus.it will be observed that there is 
no appeal from any decree or order of 
tho Court except as provided by S. 38. 
The wording of this seotion is wide 
enough to cover appellate jurisdiction 
both on fact and on law. Bab it has 
been settled law in India {for many 
years founded on a number of deci¬ 
sions of which the principal are. 
Sadasook Qambir Chand y. Kannaya 
(1); Sassoon v. Hurry Das Bhukat (2) 
Srinivasa Charlu v. Jbalaji Rau (3) 
and Sai Sikandar Rawther v. Qhosc 
Mohidin Marakayar (4) that the Court 
under S. 38 oau exeroise only revisional 
jurisdiction, an expression used in India 
to distinguish appeal on points of law 
only, from appeals on questions of fact 
or mixed fact and law which alone are 
designated appellate. Or in other words 
the Court under this seotion has no 
jurisdiction to decide questions of faot. 
An apparent exception seems to have 


! 


1) [1896] 19 Mad. 96. 

i) [1397] at Oal. 465=1 O. W. N. 44. 

,3) [1898] 31 Mad. 232. 

(4) [1917] 40 Mad. 355=33 I. 0. 346 (F.B). 



808 Calcutta Buldeo Das v. Balmokund (Lort-Williams, J.) 

been male in the cases of Behram Kai- 


1930 


—-^ ll I U, 'll/ IV ILLm 

khusliru Irani v. Ardeshir Kavasji (5) 
and Johan Smidt v. Ram Prasad 

(6) in which it was held that the Court 
could order a new trial where the 
judgment was manifestly against the 
’weight of evidence. This means pre¬ 
sumably that i new trial may be 
granted when the judgment is one to 
which no reasonable man ought to have 
come and not merely because the Court 
to whom application is made takes a 
different view of the evidence. This is 
the English practice : Solomon v. Bitton 

(7) . And this exception was admitted 
by Sale, J., in Sassoon v. Hurry Das 
Bhukat (2) at p. 459 upon the authority 
of MaoEwen’s Small Cause Court Prac¬ 
tice. 

The main reasons given by the Judges 
for putting this limited construction 
upon the words of the sections are 
that such had been the settled practice 
of the Courts for many years, that no 
appellate powers had been given in the 
original Act of 1850 and that the 
powers of the Court were not intended 
to be increased when the Act of 1882 
was passed or when it was amended in 
1895. Further that the words of the 
section taken together show a clear in¬ 
tention not to allow appeals on ques¬ 
tions of fact aud to follow closely the 
English County Court legislation, pro¬ 
cedure and practice. 

Thus Ss. 37 and 38 of the Act of 1895 
and the corresponding sections of previ¬ 
ous Acts back to the first Act in 1850 
are modelled obviously upon S. 93, 
English County Courts Act of 1888 and 
the corresponding sections of previous 
English Acts back to the first Act in 
1846 with the. addition of the words 
“or alter, set aside or reverse the decree 
or order" which take the place of the 
power to order judgment to be entered 
forjany party given an appeal to the High 
Court by S. 120 of the English Act. S. 
93 comes under part 4 of the Act which 
is headed “Procedure and Trial" but S. 
120 comes under part 5 which is headed 
"Appeals &c.” The word "appeal" in 
England is used to express not only 
appeal on fact only or on mixed fact and 
law but appeal on law only and it is in 
the latter sense that the %vord is used 


(5) [1003] 27 Bora. 563=5 Bora. L. R. 555. 
7) [1912] VQ 0*1. 425 = 12 I. C. 11. 

6 ) [1862] 8 Q. B. D. 176. 
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in S. 120 as appears from the express 
words of the section. And it is suffi¬ 
ciently obvious in my opinion that the 
word has the same meaning in Chap. 6, 
of the.Indian Act in spite of the meaning 
which is ordinarily given to the word 
in India. The history of this concur¬ 
rent legislation in England and India 
is fully described in the able and con¬ 
vincing judgment of Sir John Wallis, 
C. J., in Sai Sikander Rowther v. Ghouse 
Mohidin Marakayar (4) at p3. 361 to 365 
with which I respectfully agree. 

Owing to the fact that county Court 
Judges in England sit singly and that 
they might find some difficulty about 
granting new trials in cases tried before 
themselves a limited right of appeal to 
the Courts of Common Law was given 
and this is preserved by S. 120 of the 
present Act, which gives a similar right 
of appeal to the High Court. 

This provision was unnecessary for 
Small Cause Courts because the applica¬ 
tion for a new trial could be heard by 
the Full Court or a Bench thereof. But 
in my opinion it cannot reasonably be 
contended that the legislature meant to 
give to such Full Courts and Benches 
larger powers than were given to the 
English High Court. On the contrary 
their powers are less because the English 
High Court has'been expressly empower- 
ed by an amendment introduced in the 
Act of 1898 to draw any inference as to 
fact. But no such power has been con¬ 
ferred on the Small Cause Courts. 

As was said by Grove, J.', in Cousins 

v. Lombard Deposit Bank (8): 

‘‘If an aopjal wore allowed upon questions 
of faot the result would be that . . . . the 
obieot of the legislature in establishing cheap 
and expeditious tribunals would bo defoated. 

and by Wallis, C. J., in Sai Sikander 

Rowther v. Ghouse Moideen Markayar(o): 

"Not only would the summary nature ot 
the tribunal be destroyed, but the work. oi 
the Court would be blockod. Again, if the 
legislature had intended to allow “PP 0 ^ °“ 
the feots, some record of tho evidence wou 
oortainly havs boen prescribed.” 

This being the state of the law, i 
have now to consider what it was exact¬ 
ly that the Full Bench in this case 
purported to do. In accordance with 
the maxim omnia rite acta praesumuntur 
it must be presumed that.the Bench 

consisting of the Chief 
p C. Dutt J., exercised their jurisdiction 

in accordanc e with law and wergjati^ 

(8) [1876] 1 Ex. D. 410. 
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fied upon the materials which were 
before them that the petitioner had dis¬ 
covered fresh evidence, that such evi¬ 
dence could not with reasonable care 
have been discovered previously: Robin¬ 
son v. Smith (9), and that such evidence 
if believed would be conclusive, Brown 
v. Dean (10). It was for them to decide 
whether the materials upon which they 
based their decision were suflicient to 
satisfy them, and the form, whether 
oral or in writing, in which these 
materials were to be ten lered was 
within their absolute discretion to 
accept or reject. 

Therefore, although the defendant 
firm, doubtless realizing that there 
could be no appeal on questions of fact, 
framed their application on the ground 
of error in law, there is nothing to show 
that the Court had failed to apply 
correctly the rules of law, and what 
the defendant firm really complained of 
was that the Court had come to a wrong 
decision on questions of fact, namely, 
the existence or otherwise of such facts 
as would entitle the petitioner to a 
new trial. And what the Full Bench 
consisting of the Chief Judge and 
Sen and Dutt, JJ., purported to do 
and did, was to decide questions of 
fact, and to set aside the decision on 
such questions of faot which had been 
given by the Chief Judge and P. C. 
Dutt, J. This, in my opinion, the Full 
Benoh had no power or jurisdiction to 
do, under the provisions of S. 38 or 
otherwise. 

I am aware that in the suit of Surrut 
Coomari Dasseev. Radha Mohan Roy 
(11), Sale, J., decided that the Small 
Cause Court has power to hear more 
than one application for a new trial in 
the same cause. The facts of that case 
however were peculiar, and the Court, 
instead of granting a re-hearing on the 
first application for a new trial, made 
a decree in favour of the applicant, 
whose suit had been dismissed in the 
first instance, and that decree ipso faoto 
became the decree in the suit. The 
decision, moreover, turned apparently 
upon a point of law, namely whothor a 
certain order of attachment, which had 

(9) [1915] 1 K.B. 711=84 L. J. K. B. 783=59 
8. J. 269=31 T. L. R. 191. 

*10) [1910] A. 0. 373=73 L. J. K, B. 690=102 
. Ii. T. 661=51 S.J. 442. 

(11) [1895] 22 Gal. 784. 
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been obtained against two only out of 
four executors, was binding on the 
estate. 

The learned Judge refused to accept 
the argument that successive applica¬ 
tions for new trials might lead to great 
inconvenience, and said that S. 37 of 
the Act of 1882 (Ss. 37 and 38 of the 
present Act) was wide enough to permit 
more than one application in the same 
suit, and he referred with approval to 
the words of Sir Richard Couch in the 
case of Pnrsonchund Gicacha v. Kajoo- 
ram (12). The language of S. 53, Act 
9 of 1850, (the corresponding section in 
that Act) is certainly sufficiently large 
to allow of an application for a new 
trial, after a previous trial. There are 
instances in England in the Common 
Law Courts and in tho Courts of equity 
where more than one trial has been 
granted, it appearing proper that it 
should be done. We think the same 
rule may be applied here. We must 
assume that the Judges of the Small 
Cause Courts will nob exercise this 
power, unless it appears to them to be 
right to do so. 

This was a case however where there 
had been a new trial, and then an appli¬ 
cation for a further new trial. This is 
a very different matter from an appli¬ 
cation to set aside an order for a new 
trial, wbioh is in the nature of an 
appeal against an interlocutory order, 
and in the present case an appeal on 
questions of faot. If tho judgment of 
Sale, J., was intended to cover a situ¬ 
ation suoh as has arisen in the present 
case, I respectfully decline to follow it. 

The argument that the words of the 
section are wide enough to include such 
extended jurisdiction, was repeatedly 
raised and rejected, among others by 
Sale, J. himself, upon the issue whether 
the Court’s jurisdiction under Ch. 6 was 
appellate or only revisional. And the 
suggestion that the question should be 
left to the wisdom and discretion of the 
Judges was disposed of in tho case of 
the Great Northern Railiuay Co. v. 
Mossop (13) in which the question arose 
whether a County Court Judge had 
jurisdiction to entertain successive appli¬ 
cations for a new trial, and in which 
Jervis, C. J., asked pertinently ‘‘how 

(12) 10 Bang. L.R. 355=19 W.R. 203. 

-(13) [1856] 17 0. B. 130=25 L. J. 0. P. 22=2 
Jur. (n.B.) 21=4 W.R. 116. 
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often may the Judge review his discre¬ 
tion” and Wills, J. said: 

“The ver f object of instituting Courts of 
Justice is that litigation should be decided and 
divided finally. That his been felt by all 
jurists. It is long sjnoe a reason was assigned 
why judgments should be considered fiaal 
and should not be ripped up again. Ne Hies 
immortales essent dam litigantes mortales sunt. 
Human life is not long enough to allow of 
matters once disposed of being brought under 
discussion again and for this reason it has 
always been considered a fundamental rule, 
that when a matter has once become res 
judicata, there shall be an end of question 
about it. And this is especially necessary in 
the case of County Courts, which are princi¬ 
pally intended to deal with matters of small 
amount. Of alio thers, it is manifest that they 
should have that most important of all attri¬ 
butes of a Court of Justice, viz., that their 
decisions should be final. That (the power to 
grant a new trial) is a power to be exercised, 
not with reference to interlocutory matters, 
hut with reference to the final judgment, 
which, unless a new trial, is granted, must ba 
considered a settled matter. Immediately that 
the Judge has exercised his discretion to grant 
or refuse a new trial, the exception to the 
general rule is exhausted and the general rule 
must prevail." 

The decision of a Judge or a Bench of 
the Small Cause Court, whether in a 
matter of discretion or otherwise, is a 
decision of the Court itself, and any 
exception introduced by the legislature 
to the fundamental rule of law, to which 
I have referred, ought to be strictly 
construed. If successive applications for 
orders to sot aside previous orders gran¬ 
ting or refusing new trials were permis¬ 
sible, it is difficult to understand how 
there could ever be any end to them, or 
any finality in litigation, except the 
physical exhaustion of the Court or the 
financial ruin of its suitors.1 

For these reasons, I am of opinion, 
that the Full Bench, in sotting aside the 
order made for a new trial, acted with¬ 
out jurisdiction, and this application 
must be allowed with costs, and the 
original order for a new trial restored. 
r.M./r.k. Order accordingly. 

A. I. R. 1930 Calcutta 810 

Graham and Mitter, JJ. 

Mahomed Ismail and others Plain¬ 
tiffs—Appellants. 

v. 

Sharfutullah and others —Defendants 
—Respondents. 

Appeal No. 1367 of 1926, Decided on 
1st August 1929, from appellate decree 
of Offg. Sub-Judge, Chittagong, D/- 14th 
January 1926. 
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(a) Civil P. C. (1908), S. 11-Co-defcndant, 
*°- « c ' d >ng point* at invitation of 

part.e.-Mattor. so decided operate a. re* 
judicata although only one of *uch points is 
sufficient for disposal of suit. 

When parties go to trial and evidence is 
given and the Court at their invitation deoidos 
points, the determination of one of which 
might have been sufficient for tho disposal of 
the suit, but which are such aB it is open for 
the Court to bise its judgment among others 
on one or more of them, tho matters so decided 
operate as res judicata. When the matter 13 
drawn in controversy of two defendants,.it 
would also operate as res judicata as between 
them: 29 Cal. 909; 21 I.C. 979; A.I.R . 1925 Cal. 
996 <fc AJ. R. 1927 P.C. 123, Rsl. on. [P 813 C 2) 

(b) Mortgage — Redemption — Mortgagee 
acquiring portion of equity of redemption 
can redeem share of other coparceners for 
such right is inherent in all holders of 
equity of redemption. 

A porson who has any right to redeem at all 
has a right to reieem the whole of tho mort¬ 
gaged property and cannot b) compelled to 
redeem only the part io which he may be in¬ 
terested. There is an exception to this general 
rule, viz. when tho mortgagors are owners of 
distinct paroels or either joint tenants or ten¬ 
ants in common they cannot redeem only to 
tho extent of their shares if the mortgagee has 
beoome the owaer of a portion of the equity of 
redemption* 

It would not however be right to limit the 
operation of the broad principle Uid down in 
the above exception to oases whero mortgagors 
are owners of distinct parcels of land com¬ 
prised in the mortgage and not sharers in the 
whole of such property. 

A mortgagee therefore who acquires a por¬ 
tion-of the equity of redemption is entitled to 
redeem tho share of other coparceners, for such 
a right is inherent in all tho holders of tho 
equity of redemption: 13 M.I.A . 404, Rel.on.\ 23 
All . 279; 38 Mad. 310; 25 All. 446 and 26 All. 72, 
Foil.: 15 Bom. 27n. and 21 Born. 619, not Foil. 

[P 814 0 1, 2] 

Saratchandra Basdk and Chandra¬ 
sekhar Sen —for Appellants. 

Rupendrakumar Alitra, Bhagirath - 
chandra Das. Narendrakumar Das and 
Birajmohan Majumdar for Rospon- 
dents. 

Mitter, J.— 1 This ia an appeal by the 
plaintiffs and arises out of a suit for 
redemption of a mortgage executed by 
the predecessor of the plaintiffs in favour 
of the predecessors of defendants 1 to 12, 
so far back as the year 1852. 

The three short genealogical trees 
given below will show who the mort¬ 
gagees and their successors-in-interest 
are, as also who the mortgagors and 
their successors-in-interest are respec- 
tively. It is essential that we should 
have those trees before us in order to 

understand the questions in controversy 

in this appeal, more particularly as the 
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heirs of fcho mortgagees have also suc¬ 
ceeded feo certain shares in the equity of 
redemption in the disputed properties. 
<1) K*inu=>Khatija 

I 

Feda Gazi 

I 

Asad All 

I 

i 

•Sods Daughter 

I I 


Plaintiffs. 

I 

(2) Paran married Khafcija (widow of Kanu) 

I 

Hira Bibi (married)—Hasan Ali 

i 

Asmat Ali 

I 


tf3) Hasan Ali Brother 

_!_I s 

I I I I l l 

Defendants 

1 to 12 

It is not necessary to state the earlier 
history of this somewhat long-drawn 
litigation, which commenced in 1919. 
It is sufficient to st.\te that, by the decree 
of the lower appellate Court, which is 
now under appeal, the plaintiffs have 
been allowed to redeem to the extent 
of only four pies share and the contro¬ 
versy in the appeal before us has centred 
round the question as to whether the 
plaintiffs should not be allowed to 
iredeom to the extent: (i) of 1L annas 
fonr pies share of the mortgagors, (ii) or, 
in any event, to the extent of eight annas 
fonr pies share and to have recovery of 
possession of the mortgaged property to 
the extent of the said shares. 

It is common ground that the mort¬ 
gaged property belongs to Paran and 
Kanu, whose relationship to the parties 
to the litigation is shown in the above 
genealogical tables. 

The mortgage was executed in favour 
•of Ahsanullah and Aminullah Sawdagar, 
predecessor of defondants 1 to 12, by 
Feda Gazi, Hira Bibi, daughter of Paran, 
and Manu Bibi, wife of Feda Gazi, in 
reapeot of 3 drones 12 kanis of land 
belonging to taluk, called Paran Kanu, 
on 10th Falgoon, 1215 M.E., for a con¬ 
sideration of Rs. 188, and it was agreed 
that the mortgagees were to be put in 
.possession of the mortgaged property 
*nd enjoy the samd in lieu of interest 
and that, on payment of the mortgage 


money, the mortgage property would be 
released. 

The claim by the plaintiffs to redeem 
to the extent of 11 annas four pies share 
and to recover possession of the same is 
based on the case that Paran and Kanu 
were brothers; and plaintiffs, as the heirs 
of Feda Gazi, would also inherit the 
share which Feda Gazi inherited from 
his uncle Paran. It is argued, in this 
appeal, that, as there is no finding by 
the lower appellate Court, that Paran 
and Kanu were Dot brothers, the case 
should be remitted to the lower appel¬ 
late Court for a proper finding on the 
question. We do not think there is any 
substance in this ground. The lower 
appellate Court clearly points out: (i) 
that it was distinctly stated in the 
plaint that Paran’s heir was his daugh¬ 
ter Hira Bibi alone; (ii) that, in the 
decree of 1859, Ex. 1, Feda Gazi did not 
claim any share of Paran’s property as 
his heir; (iii) that Feda Gazi was not 
Paran’s heir was recognized in a claim 
case in 1862; and (iv) that, to an attach¬ 
ment of certain property of Feda Gazi 
by Azim, Hira Bibi preferred a claim to 
it as Paran’s heir aDd it was held Hira 
Bibi was tho only heir. These findings 
of the lower appellate Court are quite 
destructive of the case of the plaintiffs 
that Parau was Ivanu’s brother or Feda 
Gazi's uncle, for, under the Sunni law 
of inheritance, by which tho parties are 
governed, if Feda Gazi was Paran’s 
brother’s son, he would have certainly 
inherited a share of Paran’s property. 
The plaintiff’s claim to redeem the 
larger share of 11 annas four pies there¬ 
fore must fail. 

It is conceded that if Paran and Kanu 
were not brothers then Feda Gazi’s 
share, after his inheritance from Khabija, 
would be eight annas four pies and that 
the remaining seven annas eight pies 
share of the mortgaged property would 
be inherited by defendants 1 to 12, who 
are also the heirs of tho mortgagees. 

Plaintiffs would therefore be entitled 
to inherit the eight annas four pies 
share, if Feda Gazi had not parted with 
any portion of this inheritance, as it is 
alleged he did, in favour of Basir 
Mahammad in 1219 M. E., nearly four 
years after the execution of the mort- 
gage deed. 

It is argued for the appellants that it 
is not open to the defendants now to 
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of Basil - Mahammad, because they are 
estopped by a previous judgment inter 
partes in the year 1859: Es. 3. It 
appears that, after the execution of the 
mortgage, the mortgagors did not deliver 
possession to the mortgagee and the 
latter had to institute a suit for posses¬ 
sion. To that suit Feda Gazi was a 
party and so was his vendee Basir 
Mahammad. Basir Mahammad raised 
the defence that, as ho was a purchaser 
of the equity of redemption to the 
extent of eight annas, he should be per¬ 
mitted to redeem piecemeal, on payment 
of half of the mortgage money. Feda 
Gazi, in his statement, said that he was 
the owner of the 12 annas share of the 
equity of redemption and that he had 
paid the mortgage-money. He said 
nothing about the alleged sale to Basir. 
The Court came to two findings: (i) that 
the sale to Basir was not proved; (ii) 
even if the sale was good, he, having 
alleged to have made the purchase sub¬ 
sequent to the mortgage, cannot get 
possession of the land until the land is 
redeemed from the plaintiff’s possession, 
according to the terms of the kabala, 
and the Principal Sudder Amin decreed 
the suit for possession with mesne pro¬ 
fits against all the defendants to the 
suit, including Basir Mahammad. 

It is said for the appellants that this 
decree operates as res judicata and bars 
the defence that there was a sale of the 
eight annas share by Feda Gazi to Basir 
Mahammad. 

It is said for the respondent, on the 
other hand, that the finding that the 
sale to Basir was not proved was 
not necessary for the decision of the 
case and the decree could have been 
sustained even if the finding would 
have been the other way, viz., that 
the sale was a good sale and reli¬ 
ance is placed on the decision of the 
House of Lords in Juan Jose De La 
Trinidad Concha v. Manual Antonio 
Concha (l). 

We are of opinion however that the 
case of Concha v. Concha (l) has no 
application to the facts of the present 
case. In that case, the question arose 
as to whether the residuary legatee 
would be bound by a finding in the 
probate proceedings as to the domicile 

(1) [1886] 11 A. C. 541=55 L. J. Oh. 257=35 
\Y. R. 477=55 Ei. T. 522. 
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of the testator. It was held that s ■ 
far as regards all matters nocesi 
sarily decided in a suit to which the- 
executors were parties, the residuary 
legatee was bound by the decision- 
But with regard to matters upon a- 
point which is immaterial for the pur¬ 
pose of determining the rights in ques¬ 
tion between the parties, be was held 
not to be bound by the decision. The- 
question of domicile was not essential 
to the decision as to whether the plain¬ 
tiffs were entitled to probate or not 
and it was held that the decision with 
regard to the domicile was not conclu¬ 
sive. Lord Herschell said in this case 
that : 

"but the real and substantial controversy 
obviously was between the residuary legatee- 
under the will and Ad,alinda Oonoha. It oan- 
not be questioned that for certain purposes 
the executors do represent tho legatees and 
the residuary legatee, and it may perhaps be 
admitted (at all events for tho purposes of this 
case) that so far as regirds all matters neces¬ 
sarily decided in a suit to whioh tho executors 
are parties tho residuary legatoe and tho 
other legatees may bo bound by the decision. 
But I think that must be limited to the mat¬ 
ters necessarily decided in the litigation to 
which the executors are parties, and that i( 
the executors choose, as it is said hero they 
have chosen, to obtain a decision of the Court 
upon a point which is immaterial for tho pur¬ 
pose of determining the rights in question 
between the parties, thoy cannot by tendering 
for deoision an issue which is unnecessary for 
tho extermination of the case bind all parties- 
olaiming under the will, legatees of whatover 
description, becauso that finding has been 
obtained in such a suit under such circum- 
stanoes by the executors. That really is tho 
present cas?. If "the residuary legatee Is 
bound here at all he is bound by a finding 
of the learned Judge whioh was quito un¬ 
necessary for the determination of what ho 
had to decide and by a finding of the loomed 
Judge which therefore could not bo success¬ 
fully appoaled against. ” 

The facts in the present case are 
different. The mortgagee was entitled 
to possession on execution of the mort¬ 
gage bond by Feda Gazi and others 
(mortgagors). Such possession was not 
delivered to him. He sued for recovery 
of possession making the mortgagors 
and Basir Mahammad parties to the 
suit. Feda Gazi said in bis defence to 
the suit of 1859' that he had 12 annas 
share in the mortgaged property and 
that he had paid his proportionate 
share of the mortgaged debt. Basir 
Mahammad said, in bis defence, that 
he had purchased eight annas share cf 
the mortgaged property from Feda Gaz 
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and that he was willing to redeem his 
half-share on payment of Rs. 94. The 
Principal Sadder Amin held that the 
plea of payment by Feda Gazi was un¬ 
true, that Basir Mahamcnad’s purchase 
was not proved and that even if 
the purchase wa3 proved, as the pur¬ 
chase of the bight annas share was 
subsequent to the mortgage, Basir 
could redeem according to the terms of 
the mortgage. On these findings the 
Sudder Amin decreed the suit of the 
mortgagee against the mortgagor de¬ 
fendants, as well as against Basir 
Mahammad. The contention for the 
respondent is that the decision on the 
question of sale in favour of Basir 
Mahammad was not material to the 
|suit and was not necessary for the 
determination of the previous litigation. 
We do not agree with this contention 
for it was open to the Court to base its 
jjudgment in favour of the defendants 
|on more than one ground. The parties 
went to trial, evidence was given and 
the Court at their invitatiou decided 
the points raised by Basir in favour 
of the plaintiffs (mortgagees), although 
the decision in favour of the plaintiffs 
in that suit might have been sufficient 
to support the decree. This view re¬ 
ceives ample support from the deci¬ 
sions of this Court in Peary Mohun 
Mukerjee v. Ambica Churn Bandopadhya 
(2) Rashbehari Sarkar v. Maurendra 
Nath Ohose (3) and Gopal Jiu Thakur 
v. Radhabinode (4). This last oase was 
carried in appeal to the Privy Council, 
tout on this question their Lordships 
of the Judicial Committee expressed no 
-opinion : see Radha Binode Mandal v. 
'Gopal Jiu Thakur (5). 

We think therefore the finding, that 
the sale of Feda Gazi to Basir had not 
been proved, was conclusive as against 
the mortgagees, i. e., predecessor of 
defendants 1 to 12. 

Then it is said that the said finding 
was not conclusive as between mortga¬ 
gees and Feda Gazi, as no issue was 
joined between Feda Gazi and the 
.mortgagees on the question of sale of 
■the eight annas share. But it appears 
that Feda Ga zi claimed to have i n . 

(2) [1897] 24 Oal. 900. 

(3| 11913] 21 I. 0. 979. 

(4) A. I. It. 1925 Cal. 936=83 I. C. GIG. 

J5) A. 1. R. 1927 P. 0. 128=101 I. O. 873= 
.54 I. A. 233=54 Oal. 770 (P. 0.). 


herited twelve annas share of the 
mortgaged property and to have mort¬ 
gaged the same and as such had paid 
the twelve annas share of the mortgage 
debt. This was inconsistent with the 
case of Basir that 'eight annas out of 
the samo was sold by Feda Gazi. The 
question was drawn in controversy bet¬ 
ween the mortgagee and Basir Maham¬ 
mad, as also between Feda Gazi and 
Basir, and it would be res judicata bet¬ 
ween the mortgagees, -the predecessors 
of defendants 1 to 12 and Basir Maham¬ 
mad as also between Feda Gazi and the 
mortgagees. Feda Gazi said nothing 
about the sale to Basir, but claimed 
twelve annas share of the mortgaged 
property or the equity of redemption 
a position which is inconsistent with 
the sale of eight annas to Basir. Whe¬ 
ther this is the correct view or not, in 
any event, this finding negativing the 
sale to Basir Mahammad was a finding 
which would require to be displaced 
before defendants can be hoard to say 
that the sale to Feda Gazi was a 
good sale. But this finding has not 
been displaced by the respohdent whose 
paramount duty was to displace 
the finding. Cau the defendants be 
heard to say now after the lapse of 
many years that the sale was a good 
9ile ? To such a state of things the fol¬ 
lowing observations of the Judicial Com¬ 
mittee in the case of Alidnapur Zamin - 
dari Co., Ltd. v. Naresh Narayan Roij 
(6), apply with great foroe: 

“ Thrir Lordship* dj not oonsider that this 
will found an aotual plea of ros judioata, for 
the defendants, having suooeeded on the othor 
plea, had no oooasion to go further as to the 
finding against them; but it is the finding of a 
Court wbloh was dealing with faots nearer to 
their kon than the faots are to the Board now, 
and it oertainly oreatos a paramount duty on 
tho appellants to displace the finding, a duty 
whioh they have not been able to perform.” 


The mortgagees cannot be permitted 
to take up two inconsistent positions in 
Court, more particularly when the one 
proceeding arises out of the other. The 
Subordinate Judge finds that, after los¬ 
ing the case of 1860, Basir Muhammad 
appears to have washed off his hand." 

In this view, we think the Subordinate 
Judge should have held that it was nob 
open to the defendants to say that 
plaintiffs sold tho eight annas share 
to Basir Muhammad. Plaintiff s' share is 

(6) A. I. R. 1922 P. 0. 241 =G4 I. 0. 231—48 
I. A. 43=43 Cal. 450 (P.O.). 
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-annas 4-pies and not 4-pies as has been 
found by the Subordinate Judge. 

It becomes, therefore, unnecessary to 
determine the other question raised at 
the Bar, viz., that, even if the share of 
the plaintiffs bo 4-pie?, they can r deem 
in respect of the 8-annas share, which 
is alleged to have been sold by Feda 
Gazi to Basir Muhammad. But, as the 
question has been fully debated before 
us, we propose to give our decision on 
the same. In this case the equity of 
redemption in a portion of the disputed 
property ha3 vested by inheritance in 
the heirs of the mortgagee, i. e., defen¬ 
dants 1 to 12 and, in such circumstances, 
the plaintiffs were entitled to redeem 
their share, but could not compel the 
mortgagee to redeem the share of Basir 
Muhammad also. The general rule i3 
that a person who has any right at all 
to redeem has a right to redeem the 
whole of the mortgaged property and 
cannot be compelled to redeem only the 
part in which he may be interested. An 
exception, however, has been engrafted 
on the general rule by the case of Azi- 
mut Ali Khan v. Jowahir Singh (7). That 
exception is that where the mortgagors 
are the owners of distinct parcels or 
either joint tenant3 or tenants-in-com- 
mon, they can redeem only to the extent 
of their shares, if the mortgagee has be¬ 
come the owner of a portion of the equity 
of redemption. In the case before the 
Judicial Committee, the person seeking 
to redeem was the owner of a specific 
village comprised in the mortgage and 
it is said, for the appellant, that that 
case is distinguishable from the present 
case, where a person seeking to redeem 
has only got an undivided share in the 
equity of redemption, and, to show the 
soundness of this distinction, reliance is 
placed on certain decisions of the Bom¬ 
bay High Court, viz., Bhikaji Daji v. 
Lakshman Balal (8) and Narayan v. 
Gan-pcU (9). 

But Sir Rash Behary Ghose, in his 
classic work on the Caw of Morgtgage, 
maintains that the distinction taken by 
the Bombay High Court is not a sound 
one. See his book on the Law of Mort¬ 
gage (5th Edn.), p. 266 et seq. His view 
is that the mortgagee having acquired a 
portion of the equity of redemption is 

' (7) [1370] 13 M. I. A. 401=14 \V. R. 17 IP.O.)* 

(8; [1989J 15 Bom. 27 Note. 

(9) [1396] 21 Bam 619, 


.•ntitled to redeem the share of other 
coparceners, for such a right is inherent 
iu all the holders of the equity of re¬ 
demption. The Allahabad and the Mad¬ 
ras High Courts take no such distinc¬ 
tion as is taken by the Bombay High 
Court: see Brij Kishore y. Madho Singh 

(10) ; Rathna Mudali v. Perumal Reddy 

(11) ; Dina N&th v. Lachmi Narain (12) 
and Shib Lai v. Bliawani Shankar (13). 
We prefer to follow the view taken by 
the Allahabad and Madras Courts, 
which is in accordance with the opinion 
of the learned author on the law of 
mortgage. We do not think that it would 
be right to limit the operation of the 
broad principle laid down by the Privy 
Council in Azimut's case (7) to cases 
where the mortgagors are'owners of 
distinct parcels comprised in the mort¬ 
gage and not sharers in the whole of 
such property. 

It should be noted, however, that the 
English law is different, for in England, 
the recognized rule compels the mort¬ 
gagor to redeem the whole unless there 
is a special bargain: see Hall v. Howard 
(14) and Charter v. Watson (15). In 
England, a person only having a partial 
interest in the equity of redemption is 
entitled to redeem the whole property, 
leaving open the rights of other co-ow¬ 
ners to be determined afterwards: 
Pearce v. Morris (16). We think, there¬ 
fore, that the contention of the appel¬ 
lant on this point must fail. 

As the appellant succeeds on the first 
point, the decree of the lower appellate 
Court will be varied by allowing them 


appellants) to redeem the 8-annas 4-pies 
>haro, instead of only 4-pies share on 
layment of the proportionate part of the 
nortgaged debt. Our decree consequent- 
y will be in the following terms: 

It is declared that the mortgage 
stands redeemed in respect of plaintiffs’ 
3-annas 4-pies share and the plaintiffs 
shall get possession of the same jointly 
vith the defendants, as circumstances 
equire, with the heirs and assignees of 
he mortgagee and his heir s where th e 

(10) [1905] 28 All. 279=(1905) A. W. N. 279=3 
A. L, J. 27. 

(11) [1015] 33 Mad. 310=17 I. 0. 837. 

(12) [1903] 25 All. 446=( 1903) A. W. N. 150. _ 

(13) [1903] 26 All. 72 =(1903) A. W. N. 190. 

(14) [1896] 32 Ch. D. 430=34 W, R. 571=o5 

L. J. Ch. 604=54 L. T. 810. _ _ 

(15) [1899] 1 Ch. 175=47 W. R. 250—79 L. T- 
440=69 L. J. Ch. 1. 

16) [1869] 5 Oh. 227. 
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lands are in their possession aad with 
tenants where the lands are tenanted, 
except in case of defendant 41, against 
whom the suit stands dismissed. Defen¬ 
dants 1 to 12 and their transferees are 
directed to retransfer their 8-anna3 4- 
pies share of the land to them and take 
out 8 annas 4-pies share of the money 
deposited by the plaintiffs, and the 
plaintiffs may take back 7-anna3 8-pies 
share of the money deposited. 

The appellants are entitled to costs of 
this appeal. 

Graham, J.— I agree. 

R.M./R.K. Decree varied. 

* A. I. R. 1930 Calcutta 815 

SOHRAWARDY AND PATTERSON, JJ. 

B. N. Rij. Co— Appellant. 

v. 

Moolji Sicka & Co.—Respondent. 

Appeal No. 2231 of 1928, Decided on 
10th July 1930, from decision of Addl. 
Dist. Judge, 24.Parganahs, D/- 8th 
May 1928. 

(a) Civil P. C. (1908), S. 100—Whether 
on certain admitted facts certain person is 
agent or not is queition of lav/. 

Whether a certain person is a legally con¬ 
stituted agent or not, upon certain admitted 
(acts, is a question of law and the appellate 
Court should not rofuso to consider it. 

[P 81G C 2] 

# (b) Railways Act (1890), S, 72 (2)—Per¬ 
son signing consignment note is person 
delivering goods—Consignor is bound by 
sifriature of person delivering goods. 

Parson signing the consignment note at the 
time of the delivery of goods to tho railway 
company is tho person who delivers the goods. 
Tho railway is not ooncornod with tho owner¬ 
ship of tho goods. 

A consignor is bound not only by the signa¬ 
ture of hiinsaif or his agent on tho contraot, 
but also by tho signature of the porson who 
delivers tho goods to the railway company 
whether that porson had authority to sign or 
not. Tho contract may bo signed by person 
delivering for carriage and such a porson has 
not merely such authority to bind tho sender 
as naturally arises from his position of agent, 
but an absolute statutory, authority to bind 
him. Ho has authority to sign any form of 
contraot : A. I. R. 1928 Cal . 170, Foil. 

[P 817 C 1] 

(c) Railways Act (1890), S. 72—Suit for 
damages—Plaintiff cannot retain advantage 
of reduced rate and repudiate consideration 
for it, risk notes as being unauthorized. 

Person olaiming damages from railway com¬ 
pany, for damagos to his goods, oannot retain 
to himself tho advantage of the roducod rato 
and repudiato tho consideration for it, tho 
risk note executed by tho porson who delivered 
th© goods to the railway as being unautho¬ 
rized ; A. I. R. 1925 Oal. 915, FolL 

[P 817 O 2] 
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(d) Railway* Aet (1890), S. 72 (2)-Sign&- 
ture on risk note — Effect considered. 

A person delivering goods on behalf ot 
Moolji Sicka & Co., signed the risk notes with 
the addition of words ” for M. S.” : 

Hell : that this did not in any way take 
away tho effect of the execution of tho docu¬ 
ment bv the person delivering goods : 32 I. C . 
393. Dist. [P 918 C 1] 

(e) Railways Act (1390), S. 72—Risk notes* 
forwarding order and railway receipt need 
not bear same date if shown to refer to 
particular consignment. 

The risk notes, forwarding order and tho 
railway receipt need not bear tho same date ; 
if it is established, that they refer to a parti¬ 
cular consignment in question, the railway 
company is proteoted : A. I. R. 1929 Cal. 482* 
Foil.; A. I. f?. 19*28 Lah. 162, Diss. from. 

[P 819 0 1) 

If) Railways Act (1890), S. 72 — Suit for 
damages—Riik note B —Word “misconduct” 
includes wrongful commission and omission 
intentional or unintentional of any act by 
railway company—Owner has to prove mis¬ 
conduct on part of railway company — Con¬ 
tract Act, S. 152. 

Tho word “ misconduct " denotes any un¬ 
businesslike conduct aud includes negliganoe 
or want of proper care which a bailee is to take 
under S. 152, Contract Act. [P 820.C 1] 

The word “ misconduct '* as used in tho 
risk noto B is wide enough to inoludo wrong¬ 
ful commission and omission intentional or 
unintentional of any act which the railway 
company wrongfuliy did or which it wrong¬ 
fully neglected to do, or to put it in another 
way, did what it should uot have done aud did 
not do what it should have done. 

The iminuuity which the risk-note B brings 
to the railsvay company is by shifting tho 
burden of proof. In the cas9 of goods da¬ 
maged in possession of tho railway company 
oovered by a risk-note, the owner of tho goods 
is to prove that the injury to the goods was 
caused by tho misconduct of tho railway 
company. 

A plaintiff claiming damagos on account of 
damage caused to his bags of bins by rain¬ 
water leaking through holes of tho wagon 
must establish by positive evidonoo that it was 
owing to the defective state of the wagon in 
which tho goods were loaded that the injury 
was causod. By merely proving that when tho 
wagon reached its destination it was found in 
a defootivo stato, ho does not disohargo the 
onus which lies heavily upon him to prove 
misconduct by the servants of tho railway 
oompany : A. I. R, 1929 Cal . 654, Ref. 

[P 819 C 2, P 920 C 1; P 821 C 1] 

(g) Civil P. C. (1908), S. 100—No evidence 
in support of finding of fact—High Court 
can interfere. 

When thoro is no evidenco In support of a 
finding of faofc, tho High Court in seoond ap¬ 
peal can intorforo with it. [P 820 O 2) 

(h) Evidence Act (1872), S, 114—S. 114 
does not enable Court to presume certain 
state of things without any proof. 

Seotion 114 doo9 not go so far as to onable 
the Court to presume that a certain stato of 
things existed in tho past without any proof 
from the party who is required to satisfy tho 
Court on the point, [p 820 0 2] 
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(i) Evidence—Appreciation of — Probabi¬ 
lities based on certain facts not leading to 
one conclusion—Judge can draw legitimate 
inferences from facts proved—When parti¬ 
cular inference cannot be reasonably drawn 
from facts party relying on it for discharg¬ 
ing onus of proof fails—Evidence, burden 
of proof. 

Where th9 Court has to depand upon proba¬ 
bilities b»9ed on ojrtain facts which do not 
lead to one conclusion, the Judge is entitled 
to draw inferences from the fac6s proved be¬ 
fore him, 'out the inferences must b9 such as 
could be legitimately drawn from the facts. 

If the facts ate such that no reasonable man 
could draw a particular inference from them 
or if the particular inference is such as to be 
equally consistent with non-liability and with 
liability, then the party who relies on the in¬ 
ference to discharge the onus of proof of es¬ 
tablishing liability fails ; Smith Ltd. v. G. W. 

Railway Co. (1921) 2 K. B. 237, Foil. 

[P 821 C 1] 

Romesh Chandra Sen and Jitendra 
Kumar Sen Gupta—tor Appellant. 

Kali Kinkar Chakraburtty, Shushil 
hladhab Mallick and Probodh Chandra 
Mallik—lor Respondents. 

Suhrawardy, J. —This appeal is by 
the B. N. Ry. against the decision of 
the Additional District Judge of 24- 
Parganahs decreeing in agreement with 
the trial Court the respondents’ suit for 
damages to their goods sent through 
the railway company. The plaintiffs' 
case is that they despatched 348 bags of 
country biris out of which GO bags were 
damaged by rain in the course of tran¬ 
sit from Tumsar Road station to Shali- 
inar station, both on the B. N. Ry. The 
goods were booked on 26th June 1926 
at Tumsar Road station aud they 
reached Sbalimar on 3rd July, but the 
wagon was not brought to the shed till 
the 6th July when the goods were deli¬ 
vered to the plaintiffs. The plaintiff 
company had hired a whole wagon 
and the goods were carried in that 
wagon. When their man took delivery 
•of the goods he discovered that there 
wore holes in the wagon through which 
•water leaked into it and damaged 60 
packages of the goods. He immediately 
brought the fact to the notice of the 
Superintendent of the station and sub¬ 
sequently the plaintiff brought this 
suit to recover Rs. 1,661-10-0 by way 
of damages. In the plaint the plain¬ 
tiff company does not make mention of 
any risk notes covering the goods. The 
plaint as framed was against the rail¬ 
way company as if they were mare 
ibailoes of the goods and were liable for 
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damages as such. The defence was that 
the goods were covered by risk notes A 
and B executed by one Nathu Singh 
who, according to the defendants, held 
legal authority from the plaintiff com¬ 
pany to sign the risk notes. The rail¬ 
way further pleaded that there was no 
misconduct on their part as the wagon 
was in a good oondition at the starting 
station. The trial Court gave a decree 
to the plaintiffs; and the appeal by the 
railway was dismissed. We havs got 
to consider the various points that were 
raised before the learned District Judge 
and his findings thereupon. The learned 
Judge has discussed several points and 
decided them against the appellants. 
It will be convenient to consider the 
points mentioned in the judgment of 
the learned Judge in the order they are 
given there. 

The first point discussed by the 
learned Judge is whether Nathu Singh 
had authority to sign the risk notes on 
behalf of the plaintiff company. On 
tho evidence he agreed with the Mun- 
sif that the appellants failed to prove 
that Nathu Singh was the legally con¬ 
stituted agent of the plaintiff company. 
But it was argued before him on behalf 
of the appellants that though Nathu 
Singh was not the constituted agent of 
the plaintiff company as he had deli¬ 
vered tho goods and signed the ri3k 
notes, the plaintiff company wa9 boi^d 
by his acts and that the railway is en¬ 
titled to rely upou the immunity given 
to it under the risk notes. The learned 
Judge observed that this question was 
not raised io the trial Court. It is truo| 
that it was not raised in the trial Court, 
but it was probably so because there 
was no express decision upon the point 
when the case was tried. It so hap 
pened that immediately after the Mun- 
sif’s judgment was delivered the case of 
the G. I. P. Ry. Co. v. Chakravarti Sons 
fc Co. (0 was reported and the point 
was evidently taken in consequence be 
fore the Judge on appeal. Though it 
so happened we do not think that it is 
proper that he should have refused to 
consider the point which is a pure ques¬ 
tion of law based upon the admittedj 
facts of the case. Now, with regard to 
the delivery of the goods by Nathu 
Singh I do not think that there can he 

(l) A. I. R. 1928 Cal. 170=106 I. O. 247=55 
Oil. 142. 
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any dispute, though the learned Judge 
an one part of his judgment says that 
Nathu Singh did not deliver the goods 
to the goods clerk. The consignment 
note by which the delivery of the goods 
was made was signed by Nathu Singh 
and so were the risk notes. All these 
documents have been proved by the wit¬ 
ness on behalf of the rail way company 
who was examined on commission. On 
looking at the order-sheet it appears 
that the appellant company wanted to 
take out commission in order to prove 
Nathu Singh’s signature on those papers; 
and the pleader for the plaintiffs inti¬ 
mated that if proper notice were given 
to him for admissioa he might admit 
that they were signed by Nathu Singh. 
There is no finding by any of the Courts 
below that the documents were not 
signed by Nathu Singh. What the 
learned Judge means to say is that 
Nathu Singh at the time of the delivery 
of the goods was accompanied by a man 
in the service of the plaintiffs and 
therefore it should be taken that the 
goods were delivered nob by Nathu 
Singh but by the plaiutiffs through their 
man. 

The learned Judge overlooked the 
■fact that tho consignment note at 
the time of the delivery of the goods 
was signed by Nathu Singh. It cannot 
therefore be questioned that tho goods 
were delivered by Nathu Singh and re¬ 
ceived by the defendant company from 
him. Now it has been authoritatively 
held that the consignor may be bound 
not only by the signature of himself or 
his agent on the contract but also by 
the signature of the person who delivers 
the goods to the railway company whe¬ 
ther that person had authority to sign 
or not: O m /. P. Ry. Go. v. Chakravarli 
Sons & Co. (I). Another commentator 
on the Railways Act (Leslie) says that 
the contract may be signed not merely 
by the party, but also by the person 
delivering for carriage. Such person 
has not merely such authority to bind 
the sender as naturally arises from his 
position as agent, but an absolute statu¬ 
tory authority to bind him, and it 
seems that prima facie he has autho¬ 
rity to sign any form of contract: 
Lahiri's Law of Carriers, p. 282. I do 
oot think that much authority is needed 
to support this proposition because the 
words used in the Railways Act are 


quite explicit. Cl (2), S. 72 say3 that 
an agreement purporting to limit the 
responsibility of the railway administra¬ 
tion under the Contract Act shall be 
void unless it is in writing signed by or 
on behalf of the porson sending or deli¬ 
vering to the railway administration the 
goods. The railway administration is 
not concerned with the ownership of the 
goods; authority to enter into contract 
with it is implicit in the delivery of 
goods. The person therefore who deli-; 
vers the goods is competent to sign the' 
risk notes and his act binds the owner. 
It is in evidence that Nathu Singh is a 
broker who acts on behalf of persons 
dealing with the railway. He was evi-j 
dently employed on behalf of the plain-) 
tiff on this occasion . 

There is another way of lookingatthe 
question. The plaintiffs prove delivery 
of the goods to the railway company by 
meaus of the railway receipt which 
mentions the risk notes executed by 
Nathu Singh and whioh shows that the 
goods were delivered under the risk 
notes to be carried at a reduced rate. It 
is not reasonable to hold that the plain¬ 
tiff can retain to himself the advantage 
of the reduced rate bub repudiate the con-; 
sideration for it, the risk notes executed 


by tho person who delivered the goods 
to the railway, a9 being unauthorised.: 
This was the view taken by Chotzner, 
J. in the E. I. Ry. Co. Ltd. v. Ravi 
Chabila Prosad (2). The plaintiff's suit 
is not a strightforward one. He knew of 
the risk notes bub did not in his plaint 
refer to or repudiate them for reasons 
not far to seek. I am accordingly of 
opinion that the risk notes were duly 
executed and they are binding on the 
plaintiff. 


Tho second ground of the judgment of 
the learned Judge is that Nathu Singh 
signed the risk notes as Nathu Singh for 
M. S. This the learned Judge thinks ia 
not a proper signature’and therefore the 
risk notes are not valid. In support of 
thi3 view he relies upon the deoision of 
this Court in Mahabasha Bankapore v. 
Secy, of State (3). In that case the person 
who consigned the goods to the railway 
did not sign his own name on the risk 
note but the owner's name. On a con¬ 
struction of S. 72 (2) (a) the learned 
Judges held that it was nob a proper 

A.J* ?• 1915 0al - 91C=3S I. 0. 659. 

(8J [1915] 82 I. 0. 393. 
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compliance with the requirements of 
that section. It is not necessary for us 
to consider that decision though to my 
mind it requires further ccnsideration, 
because the facts of that case are totally 
different from the facts of the present 
case and it cannot by any stretch of 
argument support the view expressed by 
the learned Judge on this point. Here 
the risk notes were signed by the 
person who delivered the goods with 
the addition of the words “for M. S.” 
This does not in any way take away 
the effect of the execution of the docu¬ 
ment by Nathu Singh. The learned 
Judge has further relied on Mahabar- 
ska's (3) case for the view that the name 
of the principal should be mentioned in 
full. In that case the agent Ivundan 
Mull, instead of signing his name and 
stating that be signed on behalf of 
Mahabarsha, his principal, simply wrote 
“Mahabarsha.” This the learned Judges 
held was not according to law, as it 
would be impossible to prove that the 
agency had previously terminated if the 
name of the agent did not appear on the 
document. The argument adopted in 
that case is too technical and it does not 
help the plaintiff’s in this case. The 
consignment note boro under the first 
column plaintiff's name in full, Moolji 
Sicka and Co., and as the plaintiff com¬ 
pany had large dealings with the rail¬ 
way it is’evident what M. S. stood for. 

The third ground put forward by the 
learned Judge is that the risk notes, for. 
warding order and the railway recept do 
not bear the same date, and therefore 
there was no binding contract between 
the parties. For this view he relies 
upon the decision in E. I. I?;', v. Jot 
Ram Chandra Bhan, A. I. R. 1928 Lah. 
162. This case has been dissented from 
by this Court in Moolji Sicka & Co. v. 
B. N. Ry. Co. Ltd. (4). I agree with 
the view held in that case and I do uot 
think it necessary to say anything fur¬ 
ther on the point. 

The fourth point which the learned 
Judge has decided againt the appellants 
19 that on the risk note A the remark 
made by the goods clerk is that the pack¬ 
ing conditions were not fulfilled and 
that the goods were liable to be damaged 
in course of transit. The learned Judge 
did not find in any thing before him as 

(i) A. I. R. 1929 Cal. 492=121 I. C. 3l‘a=56 
Cal. 10G0. 


to what the packing conditions were anti 
he thinks (not without justification in- 
many cases) that this device is adopted 
by the railway servants for the purpose 
of taking risk notes. This ground war 
not taken in the trial Court and the- 
appellant company justly complain that- # 
they were never given an opportunity 
of showing to the Judge that there are 
rules as to the mode in which biris sent 
through the railway should be packed- 
The tariff of the railway has been pro¬ 
duced before U3 and we find that tho 
instruction given is that biris or biddies- 
should be packed in a certain way. This 
point however is not of muoh importance 
in view of the fact that the real contract 
on which the railway company base- 
their claim is the risk note B. 


The fifth point referred to by the 
learned Judge is that in the case of risk 
note B it must be proved that there 
were two rates for carriage of goods and 
that they were carried at the reduced 
rate in consideration of the execution of 
the risk note, but there was no evidence 
before the learned Judge whether the- 
plaintiff company paid the ordinary rate 
or that they sent their goods at the 
reduced rate. The same observation 
applies to this ground as to the ground 
preceding. The point was not raised at 
the trial and the learned Judge did nob 
care to look into the various tariff tables 
issued by the railway to find whether 
the goods were really sent on reduced: 
rate. Mr. Sen on behalf of the railway 
has produced the tariff and we found 
that the goods were sent at reduced 
rate. The plaintiffs neyer claimed that 
the goods were sent at the ordinary 
rate and that therefore the risk notes- 
were without consideration and nob 


inding upon them. 

The last point which is the most im- 
ortant point in the case is the finding. 
: the learned Judge that the railway 
impany has been guilty of misconduct 
□der risk note B. It may.bo profitable 
, enquire as to what misconduct 
eans as used in the risk note lorm B.. 
he words used in the old risk note 13,. 
?e quote only those that are necessary 
r our present purpose) were : 

"Except for tho lose of a complete ° ons '8"‘ 
ent or of one or more oomploto paokages- 
rming part of a consignment due either to- 
a wilful neclect of the railway admioistra-- 
m or to theft by or to the wilful neglect o& 
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its servants, transport agents or carriers em¬ 
ployed by them. ” 

ifc is a matter of modern history that 
an agitation was started against this 
form on the ground that it was well 
nigh impossible to provo the liability 
of the railway under it. On the recom¬ 
mendation of a committee appointed by 
the Government of India, the Governor- 
General under S. 72, Railways Act, 
sanctioned in 1924 the present risk note 
form B. In place of the above words 
in the old form the following words are 
substituted : 

“Except upon proof of such loss or damage 
arising from miscoaiuct of railway adminis¬ 
tration’s servants. ” 

When the risk note, old and new, are 
compared, it will be found that there 
has beeu introduced a wide difference 
in their scope. In this case we are con¬ 
cerned with the substitution of the 
words “misconduct of the railway ad¬ 
ministration’s servants” for the words 

“ wilful neglect of the railway administration 
or to thoft by or to the wilful neglect of its 
servants, transport agonts or carriers employed 
by them “ 

in the old form. The English form of 
the risk note contains the words “wilful 
misconduct.” The present risk note 
therefore is wider and more compren- 
hensive in enlarging the '.liability of the 
railway than the old form or the English 
note. Under that note, as well as under 
the English note, misconduct should bo 
intentional and it therefore excluded 
unintentional neglect or act. 'Wilful 
misconduct’ in the English form has 
been defined by AWerstouo, C. J., in 
Forder v. Great Western Railway (5). 
The learned Chief Justice accepted the 
following definition given by Johnson, J., 
in Graham v. Belfast and Northern 
Counties Railway Co. (6) : 

" Wilful misconduct means misconduct to 
which tho will is party as contradistinguished 
from aooident and is far beyond any negli¬ 
gence, ovon gross or culpable nogligenoe, and 
involves that a person wilfully misoonduots 
himself who knows and appreciates that it is 
wrong conduct on his part in the oxiatlng cir¬ 
cumstances to do, or to fail or to omit to do 
(as the oaso may be), a particular thing and 
yot intentionally does or falls or omits to do 
it, or persists in tho act, failure or omission 
regardless of oons^quonces. n 

To it the learned Chief Justice added 
“ or acts with reckless carolessnoss, not oaring 
what tho results of his carelessness may be. ” 

(5) [19051 2 K. B. 532=74 L. J. K. B, 
371=93 L. T. 344=53 W. R. 574=21 
T. L. R. 625. 

(6) [1901] 2 I. R, 19. 
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This addition was objected to by 
Avery, J., as inconsistent with the above 
definition but approved by Lush, J., in 
Norris v. Great Central Railway Com¬ 
pany (7). It will be noticed from the- 
definition given by Alverstone, C. J., in 
Forder v. Great Western Railway (5)’ 
that it is confined more to the inter¬ 
pretation of the word “wilful” than 
to “misconduct.” Divested of the words 
used to stress the sense of “wilful” in 
the above definition, the definition of 
misconduct will stand thus : .Miscon¬ 
duct is distinguished from accident and 
i3 not far from negligence, not only 
gross and culpable negligence, and in¬ 
volves that a person misconducts him¬ 
self, when it is wrong conduct on his* 
part in tho existing circumstances to do,, 
or to fail or omit to do (as the case may 
be) a particular thing or to persist in 
the act, failure or omission or acts wifcb 
carelessness. In the Oxford Dictionary 
“misconduct” is said to mean bad man¬ 
agement ; mismanagement, malfeasance 
or culpable neglect of an official in re¬ 
gard to his office. According to Hals- 
bury’s Laws of England, Vol. 4, para. 55,. 
“ misoonduct is a9 that if a contcaot purports 
to relieve a company from liability for any 
fault or negligence, the company remains 
liable in case of mtsconduot. 99 

Then it is addei : 

. “Misconduct is not nocessarily established- 
by proving even oulp&ble negligence. 19 

The learned editor had, probably in 
mind when ho used these words the 
definition of “wilful misconduct” as- 
it appears that he has relied in sup¬ 
port of his statement on Forder v. 
Great Western Railway (5). I am 
inclined to hold that the word “mis¬ 
conduct" as used in the new risk note 
B is wide enough to include wrongful 
commissiori and omission, intentional 
or unintentional, of any aot whioh it 
wrongfully did or which it wrongfully 
neglected to do, or to pub it in another 
way, did what it should not have done 
and did nob do what it should have 
done. This seems to bo the view taken 
by Mitter, J., in B. N. Ry. Co. Ltd., v. 
Moolji Sicka & Co. (8) where the 
learned. Judge observes that in certain 
cases negligence will be good evidenoe- 
of misconduct and mismanagement of 
the railway company, I am nob in¬ 
clined to accept the view that miscon- 
duct only refers t o aots of gross or oul- 

7) [1915] 114 Ii. T. 183. ' 

8) A .1. R. 1929 Oal. 654=122 I. 0. 625. 
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pable negligence and the term does not 
ordinarily cover acts of mere negligence. 
In my judgment the word “misconduct” 
denotes any unbusiness-like conduct and 
includes negligence or want of proper 
care which a bailee is to take under 
S. 152, Contract Act. The immunity 
which the risk note brings to the rail¬ 
way company is by shifting the burden 
of proof. In the case of a bailee, if the 
goods are found damaged in his posses¬ 
sion, the onus is upon him to prove how 
the damago occurred, if he wants to 
avoid liability. In the case of goods 
damaged in the possession of the rail¬ 
way company covered by a risk note, 
the owner of the goods is to prove that 
the injury to the goods was caused by 
the misconduct of the railway company. 
Under the old form the onus was al¬ 
ways upon the owner to prove it in 
order to recover damages from the rail¬ 
way company. By the changes in the 
form of the risk note there has been no 
change of law; on the other hand it has 
'been emphasized -by the words except 
upon proof of." The plaintiffs therefore 
in this case have to prove that the in¬ 
jury to the goods of which they com¬ 
plain was caused on account of the mis¬ 
conduct of the railway company. 

It has been unquestionably proved 
that when the wagou arrived at Shali- 
mar 10 or 11 days after, it was found 
to have holes on the roof. This alone 
in my judgment is not enough to charge 
the railway company with misconduct. 
The plaintiffs should prove not only 
that the wagon was found defective at 
the arrival station but also that it was 
on account of the misconduct of the 
servants of the railway company that it 
wa 3 or became defective. _ In other 
words they should prove that the goods 
were negligently or wilfully loaded in a 
defective wagon at the starting station 
or it was by their misconduct allowed 
to become leaky. But this they have 
not proved. On the other hand there is 
evidence on the side of the defen¬ 
dant that the wagon was in a good con¬ 
dition when it was loaded. D. W. 2, 
Sujat Ali, the goods clerk at the Tumsar 

Railway Station says : 

“Nathu Singh and plaintiffs''man examined 
the wagon before booking, I examined the 
wagon myself also. There was no hole or de¬ 
foot in the wagon. The wagon did not leak. 
It was oxaminod by throwing water by a hose 
(pipe -over the roof. No one on behalf of the 


plaintiffs 1 objected to the wapnn 

rea'h ‘■s?-,** 

plied by the plaintiffs and the plaintiffs’ seals 
were placed there by the coolies.'* 

Thi3 evidence does not seem to have 
been challenged or contradicted on be¬ 
half of the plaintiffs. It is therefore 
clear that there is evidence that the 
wagon was in a good condition when it 
left Tum3ar Station, but it was found 
in a leaky state when it arrived at 
Shalimar. The defect in the wagon that 
was discovered at Shalimar might be 
due to causes other than misconduct of 
the railway company. Unless the plain¬ 
tiffs succeed in definitely establishing 
that the injury to their goods was due 
to misconduct of the railway servants 
and that the cause of such injury was 
their misconduct and nothing else, they 
are not entitled to succeed on mere sur¬ 
mise. The learned advocate for the 
respondent has strenuously argued that 
the findings upon this point by the 
Courts below are findings of fact with 
which ‘ we are not entitled to interfere] 
in second appeal. But at the same time 
it is a well-established rule that when 
there is no evidence in support of a 
finding of fact this Court can interfere 
with it. The learned Judge records 
his finding thus : 


“I oannot coriainly conoeive of a worse 
case of misconduct than the loading of a con¬ 
signor’s goods in a leaky wagon and thereby 
cuasing him considerable loss." 

Here the learned Judge assumes that 
the consignor’s goods were loaded in a 
leaky wagon. As I have pointed out 
there is no evidence in support of thi9 
finding and if there is any evidence 
upon this point it is just the other way. 
But it is argued that under S. 11*4, Evi¬ 
dence Act, the existence of any fact 
which is likely to happen, regard being 
had to the common course of natural 
events, human conduct and public and 
private business in their relations to 
the facts of the particular case, may be 
presumed. Therefore the Court is justi¬ 
fied in presuming from the fact that the 
wagon was found leaky on 6th July 
1925 that it was in the same leaky state 
on 26th June 1925. I do not think that 
S 114 goes so far as to enable the 
Court to presume that the present state 
of things existed in the past without 
any proof from the party who is re- 
quired to satisfy the Court on the point. 
The goods were sent in the rainy season 
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they took 10 or 11 clays to arrive at their 
place of destination. It is possible that 
the wagon got damaged on the way 
by the elements or by some other cause 
not referable to the misconduct of the 
railway servants. The plaintiffs must 
establish by positive evidence that it 
was owing to the defective state of the 
wagon in which the goods wore loaded 
that injury was caused to them. By 
merely proving that when the wagon 
reached its destination it was found in a 
jdefective state they do not discharge, 
the onus which lies heavily upon them 
to prove misconduct by the servants of 
the railway company. In cases where the 
Court has to depend upon probabilities 
based on certain facts, which do not 
lead to one conclusion, the rule that 
has been adopted in English Courts may 
profitably bo followed here. In Smith 
Ltd. v, G. W. Railway Co. (9) Bankas, 
L. J, said : 

“Although tho learned Judge of the County 
Court was undoubtedly ontitled to draw in¬ 
ferences from the facts proved before him, the 
inferences must bo snob as could legitimately 
be drawn from tho facts. If the facts are such 
that no reasonable man could draw a parti¬ 
cular inference from them, or if the particular 
inference is such as fco bo equally consistent 
with non-liability aud with liability, thon tho 
party who relies on the inferonce to discharge 

the onus of proof of establishing liability 
laila. 

This observation is applicable to the 
facts of this case. I do not think that 
any Court is justified in presuming that 
becauso the wagon is found leaky on Gth 
July it must be so on 26th June with¬ 
out any evidence to support it. The 
result of all these considerations is that 
the plaintiff company have failed to 
discharge the onus that lay upon them, 
namely to prove that the injury to then- 
goods was due solely to the misconduot 
of the railway servants. 

In the result this appeal is allowed, 
the decree of tho lower appellate Court 
set aside and the suit dismissed. In the 
circumstances of this case we order 
each party to bear his own costs 
throughout. 

Patterson, J.—I agree. 

R.m./r.k. Appeal allowed. 


(9) [1921 ] a K. B. 287. 
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Panckridge, J. 

Shailabala Ray —Applicant—Auction- 
purchaser. 

v. 

Jnanendranath Ganyuli and others — 
Non-Applicants—Mortgagee. 

Appln. in Original Civil Suit No. 184. 
of 1926, Decided on 19bh July 1929. 

Calcutta High Court Original Side Noti¬ 
fication Condition 12—Error as to urea of 
land mentioned in notification—Purchaser 
has right to recover compensation for defi¬ 
ciency even if he might have made advan¬ 
tageous bargain in spite of misdecription — 
Execution sale—Right of purchaser. 

The notification by the Registrar on the ori¬ 
ginal side contained oondition 12 which 
was to the following effect: "Where any error 
or misstatemont shall appear to havo been 
made in the particulars or description of the 
property, all such errors or misstatements,, 
where capable of compensation,shall not annul* 
the salo nor entitle the purohaser to b9 dis- 
charged from tho purchase, but compensation' 
shall bo made to or by tho purohaser as the 
case may be and the amount of such com¬ 
pensation shall ba settled by a Judge in cham¬ 
bers. 

Held : that on construction of tho oondition, 
that the purchaser was ontitled to assume that 
tho dimensions appearing in th9 notification 
were correct, and the discrepancy between tho- 
title-deeds and the notification was not suffi¬ 
cient to put them on enquiry in this respect, 
and that the right to compensation was not 
lost moroly because, in spite of tho misdescrip¬ 
tion the purchaser has made an advantageous 
bargain ; and if at all the decree-holder sought 
to disentitle the purohaser he must prove 
waiver of the right or something analogous to 
it on the part of the purchaser: In re Turner 
and Skelton , (1879) 13 Ch. D. 130 ; Palmer v. 
Johnson , (1883) 12 Q. B. D. 32, Foil. Jolif/e y 
Baker, (1893) 11 Q. B. D. 235; 29 Cal . 370 and 43 
Cn/. 124, Disf.; Manson v. Thacker , f 187S) 7 Ch 
D. 6*20 and Allen v, Richardson , (1879) 13 Ch D 

nr n , CP 823 0 1,'2] 

H. D. Bose and J. K. Qhose — for 
Auction-Purchasers. 

N. N. Sircar and A. K. R oy - f or 
Mortgagees. 

Judgment.-This is a Chamber sum- 
m°ns taken out by certain purchasers 
& a ®j4 l9tr4r ® sale in a'mortgage suit 

and aijourned to Court for hearing. 
Ihe mortgaged premises are No 22 
Nayauohand Datta Street, and ‘they 
were brought to sale by publio auction 
in pursuance of the final decree passed 
on 8th April 1927. In the notification 

follows Pr0mi30S dM " ib <> a as 

dwelling-house together with ’ kh^ 0 ^ aat ot 
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by measurement 8 cottas 5 chhittaks 13 sq. ft. 
more or less, situate, lying at and being pre¬ 
mises No. 22, Niyanchand Datta Street, in 
Sutunati in the northern part of the town of 
Calcutta. 

Of the conditions of salo the follow¬ 
ing are material : 

Condition 2. The sale is subject to a reserved 
biddiog which has been fixed by the Registrar. 

Condition 12. Where any error or misstate¬ 
ment shall appear to have been made in the 
particulars or description of the property, all 
such errors or misstatements, where capable of 
compensation, shall not annul the sale nor 
entitle the purchaser to be discharged from the 
purchase ; but compensation shall be made to 
or by the purchasers as the case may be, and 
the amount of such compensation shall be 
settled by a Judge in Chambers. 

Tho applicants were, on 27th June 
1928, declared the highest bidders and 
purchasers of the premises at the price 
of Rs. 36,150. There were certain ob¬ 
jections as to title, which the purcha¬ 
sers failed to substantiate, and eventu¬ 
ally a certificate of sale was granted on 
18th February 1929, and, on 27th March, 
possession of the premises was obtained 
through the Sheriff. 

On 19th April the applicants wrote 
•to the Registrar and to the attorney of 
the plaintiff mortgagee complaining 
that a measurement mado by an engi¬ 
neer at their instance disclosed the fact 
that the area of the premises was 7 
cotta 3 8 chhittaks 13 square feet,and not 
8 cottas 5 chhittaks and 18 square feet 
as stated in the notification. 

It is conceded that the smaller area 
is correct, and there is therefore an 
error in the notification of 13 chhittaks 
5 square feet or roughly 10 per cent. 
The error arose from the fact that, 
although the Registrar had directed 
measurement to be made by a qualified 
certified engineer whom he named, the 
measurement was actually made during 
the engineer’s absence from Calcutta, 
■ and in circumstances which I am com¬ 
pelled to say do little oredit to the 
’ judgment of the plaintiff’s attorney, by 
'the engineer’s unqualified employee. 
The applicants now ask for an order 
that they may be declared entitled to 
- such compensation as this Court may 

• think reasonable, for the deficiency in 
the area of tho purchased property, and 

• that the plaintiff may be ordered and 
decreed to pay that compensation. 

The plaintiff opposes the application 
-and maintains, first, that as a matter of 
. law it is.now too late after completion 


and issue of the sale certificate to in¬ 
voke the provisions of condition 12. 

I have been referred to various autho¬ 
rities, and consideration of them has 
convinced me that this contention is 
unsound. In In re Turner & Skelton ( L) 
Jessel,.M. R., declined to follow the de¬ 
cision of Malin3, V., C. in Manson v. 
Thacker (2), which was that a purchaser 
could not, in the absence of fraud, 
obtain compensation after conveyance 
for a misrepresentation, even though 
such misrepresentation related to the 
subject-matter of the contract; and he 
upheld the order of the Judge in Cham¬ 
bers awarding compensation for the 
deficiency in terms of a condition of sale 
similar to condition 12 in this case. 

It is true that Malins, V. C., in Allen 
v. Richardson (3), expressed his disagree¬ 
ment with Jes3el M. R.’s decision in In 
re Turner & Skelton (l), but later cases 
show that tho opinion of Jessel M. R. is 
to be preferred. Joliffe v. Baker (4) is 
distinguishable, in that the contract did 
not contain any provision for compensa¬ 
tion : in Palmer v. Johnson (5), A. L. 
Smith, J., followed In re Turner k Skel¬ 
ton (l) in preference to Allen v. Richard¬ 
son (3) and his decision was affirmed by 
the Court of Appeal—Brett M. R. Bowen 
and Fry, L. JJ.—whose judgments are 
reported in the same volume at p. 351. 
It is true these were all oases of sale by 
private treaty, but I can see no reason 
for not applying tho same principle to a 
sale by tho Registrar at the order of the 


ourt. 

I must notice two Indian cases cited 
y Mr. Roy. In Doual Krishna Naskar 
. Amrita Lai Das (6), an auotion-pur- 
haser of a tenure at a mufassil Court 
lie failed to recover compensation for 
eficiency in area, though he was held 
ntitled to abatement of rent. There the 
lit was based on the allegation that 
io decree-holder was guilty of fraud 
n allegation, the plaintiff failed to 
.akegood, and there was further, no 
mdition in the sale proceedings as to 


1) [1879J 13 Ch. D. 130=19 L. J. Ch. Ill 

23 W. R. 312 = 11 L. T. G69. 2g 

2) [1873] 7 Ch. D. 620=47 L. J. Ch. 312 - 

\V. R. 604=33 L. T. 299. 

3) [1879) 13 Ch. D. -V2l=49 L.J. Ch. 137- 

4) ?iM3ni S QB D. L 255=52 L.J.Q.B. 609 = 

4) Sj.P. 678^2 W.R. 59=48 L. T. 966. 

5) (1883) 12 Q.B.D. 32. 

6) [1901] 29 Cal. 370. 
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compensation for errors or misdescrip¬ 
tion. 

I do nob see that the observations of 
Ghaudhuri, J., in Basir Ali v. Hafiz 
Nazir Ali (7), assist the plaintiffs. 
Indeed, if applicable at all, they show 
that the considerations which apply to 
sales under mortgage decrees are not 
different from those that apply to sales 
■by private treaty. 

Mr. Roy next maintains that the pur¬ 
chasers’ conduct in the circumstances of 
this particular case disentitles them to 
the order they seek. To substantiate 
this, he must, in my opinion, prove facts 
that amount to waiver or something 
analogous to it. For myself I do nob 
see in the purchasers’ conduct anything 
approaching waiver. The notification 
•expressly states that the area is “by 
measurement,” and Mr. Bose has pointed 
•out that, under the rules of this Court, 
where, as here', the mortgagee has ob¬ 
tained leave to bid, a survey and valua¬ 
tion are in fact always obtained. 

I think these purchasers ware entitled 
to assume that the dimensions appearing 
in the notification were oorract, and the 
discrepancy between the title-deeds and 
the notification was not sufficient to put 
[them on enquiry r in this respect ; fur¬ 
ther, I cannot see how the position is 
altered by the fact that the purchasers 
put forward objections as to title or how 
such a course can be construed as a 
waiver of all objections as to area. 
Vacant possession was nob obtained 
until 27th March 1929, and the facts 
were communioated to the Registrar 
less than a month thereafter. There is 
nothing, in my opinion, to show that 
the purchasers abandoned their right to 
take exception to the area or accepted 
the notification as conolnsive. Consi¬ 
dering the case from the point of view 
of equity, I should be most reluctant to 
permit the plaintiff to take advantage 
of an irregularity to which her own 
attorney was a party. 

Mr. Roy’s final argument is not with¬ 
out attraction oh the ground of common 
sense. He asks me to say that these 
purchasers should not be awarded com¬ 
pensation, because they have aubstan- 
tially obtained that for which they bid 
at the auction. What they really wanted 

No M N “ ‘i 97 ha7a 80 b i„ 

—3^-~- ~l_N ayanoh and Datta Street, and. 
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in bidding for it, they were thinking of 
the property as a whole and not as an 
area of ground of so many cottas, obbit- 
aks and square feet with buildings 
on it. 

Now, apart from the practical diffi¬ 
culty, if not the impossibility of forming! 
a conclusion as to the state of mind of 
each of these purchasers on 27th June' 
1928, the answer appears to me to be, 
that the language of condition 12 shows 
that the auction is conducted on the! 
basis that the purchaser shall be enti¬ 
tled a3 of right to a proportionate abate¬ 
ment in the case of error or misdescrip¬ 
tion, an! he does not lose that right 
because he has in fact, in spite of tho 
misdescription, made an advantageous 
bargain. 

The order therefore that I make is to 
refer it to the Registrar to enquire and 
report what sum is properly payable by 
the plaintiff in respect of the deficiency 
of 13 chhittaks and 5 square feet in the 
area of the mortgaged premises, after 
deducting that portion of the purchase 
price whioh he considers represents the 
value of the building and structures 
tho sum payable to boar the same pro¬ 
portion to the purchase price after 
making the aforesaid deduction, as 13 
chhittaks 5 square feet bear to the area 
given in the notification of sale. 

The applicants will have their costs 
of this application, and the costs of the 
enquiry I have directed will be reserved 
If necessary, I certify for counsel. 
V.B./R.K. App lication allowed. 
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S. K. Ghose, J. 
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Appeal No. 1619 of 1928 
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in kind, in c*se of failure to deliver the 
ren‘. iu kind, the tenant agrees to pay the 
equivalent in cash calculated according to 
the rate fixed in the kabuliyat, the tenant i3 
primarily liable to pay the arrears of rent 
partly in c\sh and partly ia kind in the 
measure given in th3 kabuliyat. It is for the 
tenant to show that he is unable to pay tho 
rent in kind and if he succeeds in doing this, 
he is liable not at the market rate but at the 
rate fixed in the kabuliyat. (P 324 C 1, 2j 

(b) Bengal Tenancy Act (1885), S. 67 — 
Kabuliyat executed after passing of the Act 
— Landlord is entitled to interest at 12 and 
half per cent on rent under S. 67 read with 
S. 178 (3) (h). 

Where a kabuliyat agreeing to pay reut 
partly in cash and partly in kind is executed 
after the passing of the Act and tho tenant is 
held liable to pay cash value of the produce, 
tho amount payable by tenant being rent, tho 
landlord ifi entitled to interest at the rate of 
12 and half per cent per aunum under S. 07 
read with S. 173 (3) (h). [P 824 C 2) 

Ramyati Sarkar— for Appellants. 

Dhirendra Krishna Ran and Banlcim 
Chandra Roy— for Respondent. 

S. K. Ghose, J.— The plaintiff sues 
to recover arrears of rent for the years 
1332 and 1333 at an annual jama of 
Rs. 12 in cash, 8 aris of paddy, and 
12 seers of molasses on the basis of a 
registered kabuliyat dated 9th Baisakh 
130G. Tho Courts below have agreed 
in decreeing tho suit, valuing the paddy 
and molasses at the current market 
rate. The present second appeal is by 
tho 'defendants. Their defence is that 
they are only liable for tho value as 
given in the kabuliyat. Tho material 
portion of tho kabuliyat, which is for a 
mourasi makarari kaimi lease, is recited 
in the judgment of the learned Subordi¬ 
nate Judge in appeal. It shows that 
the stipulation is that tho jama is fixed 
at annual rent of Rs. 12 in cash, 12 soers 
of raola3S03 and 8 aris of dried paddy. 
The price of the 12 seers of molasses is 
stated to bo Ro. 1 and that of tho 8 aris 
of paddy is stated to be Rs. 12 the total 
jbeing Rs. 25. It is however quite clear 
from the terms of the kabuliyat that the 
tenant contracted to pay Rs. L2 in ca3b, 
and the rest in produce, namely, molas¬ 
ses and paddy. It is only if he should 
fail to deliver molasses and paddy, tnat 
ho will be liable to pay the equivalent 
in cash as.stated in tho kabuliyat. The 
result is that the tenant is P rimarl *y 
liable to pav the arrears of rent at tho 
r ^ ^ Rc. 12 in cash, 12 seers of mo las- 

/Tk 7/T'’V r 'R?!TY Mg. I 
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se3 and 8 aris of paddy, in the measure 
as given in the kabuliyat, namely, each 
ari being equal to 1G palis of 4 seers 
per pali. It will be for the tenant to 
show that he is not in a position to 
deliver the molasses and tho paddy, and 
if he succeeds in doing that, then he 
will bo liable, not at tho market rate, 
but at the rate which is mentioned in 
the kabuliat. I may say that the case 
seems to be similar to that which Ii 
decided in second appeal No. 91G of 
1928 on the 20th February 1930. It is 
also supported by the decision in the 
ca9e of Asutosh Mukhopadhya v. Ilaran 
Chandra Makerji (l). 

If the tenants in the above view 
should bo held to be liable for the cash 
value of the produce, in that case the 
question is whether ho will be liable 
for interest thereon. The Courts below 
have taken the view that .he will not be 
so liable, because there is no mention 
of iuteresi in the kabuliyat. It is con¬ 
tended by the learned advocate for the 
respondent that, in spite of that, the 
plaintiff is entitled to got interest under 
S. G7 read with S. 17S, snb-S. (3). Cl. (h) 
Ben. Ten. Act. I think that the conten¬ 
tion is sound. The kabuliyat was exe¬ 
cuted after the passing of tho Bengal, 
Tenancy Act and, since the amount 
payable by the tenant is rent, it is clear 
that the landlord is entitled to interest: 
under S. G7, Ben. Ten. Aet at the rate 
of 12 and half per cent per annum. 
The result is that the plaintiff will get 
a decree for the arrears of reut at the 
annual rate of Rs. 12 plus 8 am of 
paddy plus 12 soers of molasses in the 
measure as described in the kabuliyat. 
If it be found that the defendants have 
no molasses or no paddy to deliver or 
that there .is no molasses or no paddy 
to be attached, in that case they will 

be liable at the rate of Re. I £ resp0 ^ 
of 12 seers of molasses and Rs. 1- in 
respect of 8 aris of paddy perjear, an 1 
hese amounts will bear interest at tho 
A To a „d half per cent per annum. 
r *The appeal is dismissed with cos.s. 
The cross-objection is allow 

C 03 p.N./R.K. Ajpealdis missed. 

"TlffiWOl 47 CaI- 133=53 I. 0. 382. 


END 



